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PREFACE. 


This  collection  of  cases  deals  in  the  main  with  that  portion  of  the 
law  of  quasi-contracts  depending  on  the  theory  of  unjust  enrichment, 
and  enforceable  at  common  law  by  the  use  of  the  indebitatus  counts. 
While  nnich  that  is  exclusively  of  equitable  cognizance  might  prop- 
erly be  discussed  under  the  title  of  quasi-contract-s,  the  fact  that  such 
topics  are  treated  in  other  courses  in  the  School  rendera  it  unneces- 
sary to  refer  to  them  in  a  collection  intended  primarily  for  the  use 
of  Harvard  Law  Students. 

That  Quasi-ContractB  has  been  chosen  as  a  title  will  not  be  a 
surprise  to  any  one  familiar  with  the  confusion  existing  in  the  cases 
in  consequence  of  the  indiscriminate  use  of  the  term  "  Implied  Con- 
tract," —  the  term  being  used  not  only  with  reference  to  a  contract 
implied  in  law,  which  is  not  a  contract  at  all,  but  also  with  reference 
to  a  contract  implied  in  fact,  which  is  a  true  contract.  It  is  safe  to 
say  that  the  development  of  this  branch  of  the  law  has  been  much 
retarded  by  a  confusion  of  ideas  consequent  upon  this  confusion  of 
terms. 

The  method  of  teaching  by  cases  has  grown  steadily  in  favor  since 
its  introduction  in  the  Harvard  Law  School,  and  has  almost  univer* 
sally  commended  itself  to  those  who  have  examined  it,  or  have  seen  its 
fruits.  As  these  volumes  may,  however,  fall  into  the  hands  of  persons 
not  acquainted  with  the  use  made  of  the  cases,  a  few  words  relating 
thereto  may  not  be  out  of  place.  While  this  method  of  teaching 
does  not  at  all  proceed  on  the  idea  that  the  common  law  is  wanting 
in  jurists,  its  advocates  regard  the  adjudged  cases  as  the  original 
sources  of  our  law,  and  think  that  it  is  better  for  the  student,  under 
proper  advice  and  guidance,  to  extract  from  the  cases  a  principle, 
than  to  accept  the  statement  of  any  jurist,  however  eminent  he 
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may  be,  that  a  certain  principle  is  established  by  certain  cases. 
When  the  student  lias  by  the  study  of  cases  gi-asped  a  principle,  it 
has  assumed  to  him  a  concrete  form,  and  he  can  apply  it  because  it 
was  by  studying  it  in  its  application  that  he  has  acquired  his  knowl* 
edge.  Under  this  system  the  student  must  look  upon  law  as  a 
science  consisting  of  a  body  of  principles  to  be  found  in  the  adjudged 
cases,  the  cases  being  to  him  what  the  specimen  is  to  the  geologist. 
And  judged  from  this  point  of  view  an  overruled  case  may  be  of  as 
much  importance  as  a  decision  that  has  never  been  questioned.  For 
example,  the  case  of  Moses  v,  Macferlau,  2  Burr.  1002,  is  generally 
regarded  as  overruled.  Yet  no  opinion  in  which  the  count  for 
money  had  and  received  is  discussed,  is  so  often  referred  to  as  the 
opinion  of  Lord  Mansfield  in  that  casa  And  no  student  can  afford 
to  ignore  the  case. 

A  system  in  which  principles  are  studied  in  their  application  to 
facts  would  seem  to  combine  in  the  highest  possible  degree  the  theo- 
retical and  practical.  In  no  other  wa}*^  can  a  student  so  thoroughly 
acquaint  himself  with  the  methods  used  by  judges  in  applying  prin- 
ciples of  law  to  the  facts  before  them.  It  must  be  borne  in  mind 
that  this  method  of  teaching  does  not  consist  in  lectures  by  the  in* 
stnictor,  with  references  to  the  cases  in  support  of  the  propositions 
stated  by  him.  The  exercises  in  the  lectui*e-room  consist  in  a  state- 
ment and  discussion  by  the  students  of  the  cases  studied  by  them  in 
advance.  This  discussion  is  under  the  direction  of  the  instructor, 
who  makes  such  suggestions  and  expresses  such  opinions  as  seem 
necessary.  The  student  is  required  to  analyze  each  case,  discrimi* 
sating  between  the  relevant  and  irrelevant,  between  the  actual  and 
poasible  grounds  of  decision.  And  having  thus  discussed  a  case,  he  is 
prepared  and  required  to  deal  with  it  in  its  relation  to  other  cases. 
In  other  words,  the  student  is  practically  doing  as  a  student  what  he 
will  be  constantly  doing  as  a  lawyer.  By  this  method  the  student's 
reasoning  powers  are  constantly  developed,  and  while  he  is  gaining 
the  power  of  legal  analysis  and  synthesis,  he  is  also  gaining  the 
other  object  of  legal  education,  namely,  a  knowledge  of  what  the 
law  actually  is. 

A  word  as  to  text-books.  An  inspection  of  the  books  on  the 
shelves  of  the  library  will  show  how  erroneous  is  the  idea  that  text- 
books have  been  banished  from  the  School    The  instructors  not  only 
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endeavor  to  acqnaiut  the  students  with  the  relative  merits  of  the 
various  authors,  but  also  make  such  references  to  text-books  during 
the  course  of  the  lecture  as  may  be  necessary. 

As  the  printing  of  head-notes  would  be  inconsistent  with  this 
system  of  teaching,  they  have  been  omitted.  To  keep  the  book 
within  the  proper  limits  as  to  size  and  cost,  it  has  been  necessary 
to  omit  as  a  rule  the  arguments  of  counsel.  An  index  at  the  end 
of  the  second  volume  will,  it  is  hoped,  render  the  book  somewhat 
useful  to  the  pi*actising  lawyer. 

The  Editor  i*eserves  for  a  treatise  on  the  law  of  Quasi-Contracts 
what  might  otherwise  appear  in  a  summary. 

WILLIAM  A.   KEENER. 
Cambridge,  Oct  1, 1888. 
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CASES   ON   QUASI-CONTRACTS. 


CHAPTER   L 

NATURE  OF  THE  OBLIGATION. 


SECTION   I. 

WHBREIN   IT  DIFFERS   FROM   CONTRACT. 


SPEAKE  V.  RICHARDS. 
In  the  Common  Pleas,  Trinity  Term,  1618. 

[Reported  tn  Hobart,  206.] 

Hugh  Speake  brought  an  action  of  debt,  of  five  hundred  and  twenty- 
three  pounds  and  seventeen  shillings,  against  Edward  Richards,  late  high 
sheriff  of  the  county  of  Southampton,  and  declared  that  one  Paramour  and 
others  were  bound  bj  recognizance  in  chancery  in  two  thousand  pounds  to 
the  plaintiff,  and  that  after  other  process  and  judgment,  10  Julii  14  Jac, 

• 

the  plaintiff  sued  a  levari  fac.  to  the  defendant,  returnable  15  Mich.,  which 
was  delivered  Aug.  1,  whereupon  the  defendant  levied  the  sum,  and  at  the 
day  returned  that  he  had  levied  the  same  sum,  quos  parcUos  habeo,  and  yet 
did  not  deliver  it  in  court;  per  quody  kc.  The  defendant,  quoad  308, 
pleaded  nthU  dehet,  whereupon  the  plaintiff  took  issue ;  and  as  to  the  rest 
he  pleads,  that  after  the  issuing  of  the  writ,  and  before  the  return,  scU. 
Aug.  31y  he  did  pay  unto  the  plaintiff  the  same  sum,  whereupon  the  plain- 
tiff, by  his  acquittance,  the  same  day,  reciting  that  he  had  received  it,  did 
acquit  him  of  it ;   whereupon  the  plaintiff  demurred  in  law. 

The  first  question  ^  in  this  case  was,  whether  the  action  of  debt  would 
lie,  because  there  was  no  contract  between  the  plaintiff  and  the  sheriff. 
But  that  was  resolved  by  the  court  that  it  would  lie ;  for  though  there 
were  no  actual  contract  yet  there  was  a  kind  of  contract  in  law,  so  it  is  ex 
quasi  coTUractu.  And  therefore  upon  damages  recovered  in  an  action  of 
trespass,  the  plaintiff  shall  have  an  action  of  debt ;  and  by  the  same  reason 
when  the  money  is  levied  by  the  sheriff,  so  as  the  action  ceased  against  the 
defendant,  the  same  action  is  ipso  facto  by  law  transferred  to  the  sheriff 

l  ^  Only  so  much  of  the  case  is  given  as  relates  to  this  question.  —  Ed. 

1 


2  HODSDEN   V.    HARRIDGE.  [CHAP.  I. 

having  both  the  judgment  to  make  it  a  debt,  as  before,  and  the  levy  to 
make  him  answerable ;  like  unto  the  case  of  1  H.  7.  of  a  tally  delivered  to 
the  customer,  as  soon  as  money  comes  into  his  hands  he  is  made  a  debtor. 
Qu6sre,  if  an  action  of  debt  may  not  be  had  against  the  executor  as  the 
principal  debtor,  declaring  of  a  devcutavU  by  him.  Debt  lies  by  corpora- 
tions for  the  penalties  forfeited  upon  their  laws ;  so  for  amerciaments  in 
the  court  barons;  so  11  H.  7.  14.  for  three  pounds  forfeiture,  upon  a  cus- 
tom for  pound  breach ;  and  34  H.  6.  36.  <&  9  £.  4;  50.  It  is  holden  that 
upon  such  levies  by  the  sheriff  appearing  upon  record,  the  court  may  award 
a  distringas,  or  the  party  may  have  fifiet'i  fac,  or  elegit  against  the  sheriff, 
to  levy  as  much  of  his  own :  see  Mich.  8  H.  8.  Reports,  Crooke  187.  O.  N. 
in  the  exchequer  makes  the  sheriff  debtor  to  the  king,  and  the  debtor  him- 
self debtor  to  the  sheriff;  and  though  an  action  of  account  will  lie  properly 
in  this  case,  yet  the  same  case  will  many  times  bear  both  actions,  though 
the  money  be  received  per  auter  mains,  or  the  like.  But  then  the  action 
of  account  is  necessary,  when  the  first  receipt  ah  initio  was  directed  to  a 
merchandizing,  which  makes  uncertainty  of  the  neat  remain  till  account 
finished ;  or  where  a  man  is  charged  as  bailiff  of  a  manor,  or  the  like, 
whereupon  the  certainty  of  his  receipt  appears  not  till  account.  Yet  even 
in  the  case  of  merchandizing  an  action  of  debt  will  lie  for  the  sum  received 
before  the  merchandize,  yea  and  after  the  merchandize,  for  so  much  as  he 
hath  not  so  employed  ;  and  therefore  if  I  deliver  an  hundred  pounds  to  one, 
to  buy  cattle,  and  he  bestow  fifty  pounds  of  it  in  cattle,  and  I  bring  an  ac- 
tion of  debt  for  all,  I  shall  be  barred  in  that  action  for  the  money  bestowed^ 
and  charges,  &c. ;  but  for  the  rest  I  shall  recover. 


HODSDEN  V.  HARRIDGK 
In  the  King's  Bench,  Hilary  Term,  1670. 

[Reported  in  2  Saunders,  64.] 

Debt  on  an  award  by  Hodsden  against  Harridge ;  the  plaintiff  declares, 
that  there  were  divers  disputes  and  controversies  between  the  plaintiff  and 
defendant,  concerning  certain  monies  due  to  the  plaintiff  for  malt  sold  and 
delivered  by  him  to  the  defendant,  and  for  quieting  those  controversies,  the 
plaintiff  and  defendant,  on  the  24th  day  of  October,  in  the  13th  year  of  the 
reign  of  the  now  king,  submitted  themselves  to  the  award  of  two  arbitrators^ 
and  if  they  should  not  agree  by  a  certain  day,  then  to  the  umpirage  of  an 
umpire  to  be  chosen  by  the  arbitrators,  so  as  the  umpirage  should  be  under 
the  hand  and  seal  of  the  umpire  before  another  certain  day ;  and  the  plain- 
tiff avers  that  the  arbitrators  made  no  award,  but  chose  one  Weekes  to  be 
umpire  who  within  the  time  made  an  umpirage  under  his  hand  and  seal, 
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and  thereby  awarded  the  defendant  to  pay  the  plaintiff  15/.  in  full  satisfac- 
tion of  all  debts,  accounts  and  demands  due  to  the  plaintiff:  and  for  the  non- 
payment of  the  said  15/.  the  plaintiff  brings  his  action,  <kc.  The  defendant 
pleads  in  bar  the  statute  of  limitations,  and  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  exhibiting  of  the  bill ;  and  this,  &c,, 
therefore,  di^a,  upon  which  it  was  demurred  in  law.  And  the  question  was, 
whether  this  action  of  debt  on  award  be  within  the  statute  of  21  Jac.  1.  c. 
1 6.  of  limitations  or  not ) 

And  it  was  argued  by  Saunders  for  the  plaintiff,  in  Trinity  term  last  past, 
that  it  was  not  within  the  statute ;  for  the  words  of  the  statute  are,  "  all 
actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty, 
and  all  actions  of  arrearages  of  rent "  shall  be  sued  within  six  years,  &c. 
And  he  argued  in  the  first  place,  that  it  was  a  specialty.^  Then  it  was 
argued  upon  the  second  point,  that  admitting  there  was  no  specialty  at  all, 
yet  an  action  of  debt  on  an  award  was  not  limited  by  the  statute,  for  the 
words  being  as  before,  **  all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty,  &c.**  therefore  all  actions  of  debt  without  spe- 
cialty generally  are  not  limited,  but  only  all  actions  of  debt  without  spe- 
cialty which  are  grounded  upon  any  lending  or  contract;  and  here  this 
action  of  debt  is  not  founded  upon  any  lending,  and  therefore  it  is  not 
limited,  though  it  be  without  specialty.  And  'as  to  the  objection  on  the 
other  side,  that  in  the  present  case  the  law  raises  a  contract,  as,  on  a  judg- 
ment or  recovery  in  trespass  or  trover,  the  law  gives  an  action  of  debt  as 
upon  a  contract  raised  by  law,  and  therefore  this  case  is  within  the  express 
letter  of  the  statute,  being  a  debt  grounded  on  a  contract  raised  by  law,  it 
was  answered,  that  all  actions  of  debt  whatsoever  are  foimded  upon  a  con- 
tract raised  either  in  fact  or  by  construction  of  law,  and  by  such  an  expo- 
sition all  actions  of  debt  without  specialty  generally  will  be  limited  by  the 
statute,  which  without  question  was  not  the  true  meaning  of  it ;  for  if  it 
had  been  so,  the  words  "  grounded  upon  any  lending  or  contract "  had  been 
needless  and  superfluous  :  but  the  statute  intends  to  restrain  and  limit 
those  actions  only  which  were  founded  upon  any  lending  or  contract  in  fact, 
as  appears  by  the  words ;  and  the  word  lending  explains  the  word  contract 
to  be  of  the  same  nature.  And  in  the  present  case,  the  action  of  debt  is 
not  founded  upon  any  lending  or  contract,  but  it  is  a  debt  ex  quasi  con- 
tractUj  as  the  civilians  term  it,  for  which  the  law  gives  an  action  of  debt, 
although  there  is  no  contract  between  the  parties :  so  it  is  of  a  recovery  in 
trover  or  trespass  in  the  county  court,  or  court  baron ;  and  the  case  of  debt 
for  an  amerciament  in  a  court  baron,  and  so  in  1 1  H.  7.  debt  for  3Z.  for  a 
pound  breach  by  the  custom  of  the  manor,  are  all  of  them  actions  of  debt 
without  specialty,  because  the  defendant  may  wage  his  law  against  them, 
and  yet  they  are  not  founded  upon  any  lending  or  contract  between  the 
parties ;  and  in  the  two  last  sases  the  debt  is  no  contract,  but  is  rather 

^  So  much  of  the  argument  as  relates  to  this  question  has  been  omitted.  —  Ed. 
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debAum  ex  delicto ;  and  because  those  actions  so  rarely  occur,  and  the  ac- 
tions of  debt  founded  upon  express  contracts  between  men  without  spe- 
cialty are  so  frequent  every  day,  the  statute  intends  to  restrain  and  limit 
the  last  mentioned  actions,  without  having  any  regard  to  the  others  on 
account  of  the  paucity  of  them,  from  the  non-limitation  of  which  the 
makers  of  the  statute  did  not  find  any  such  inconvenience  as  they  fotmd  in 
the  non-limitation  of  actions  of  debt  founded  upon  contracts  in  fact ;  et  ad 
ea  quiB  frequentius  accidunt  jura  adaptantur,  as  is  said  in  Sherwin  and  Cart-- 
wrigMB  case,*  where  it  is  adjudged  that  an  action  de  rationabili  parte  bono- 
ntmt  although  in  its  nature  it  is  only  an  action'  of  detinue,  which  is 
expressly  limited  by  the  statute,  yet  it  was  not  within  the  statute  of 
limitations,  because  it  was  an  action  which  seldom  happens ;  and  therefore 
it  was  concluded,  that  this  action  was  not  within  the  statute  of  limitations. 
Jones  for  the  defendant  argued,  that  it  was  within  the  statute,  and 
strongly  enforced  the  two  objections  before  mentioned ;  but  after  it  had 
been  twice  argued  in  Trinity  term,  the  whole  court  resolved  for  the  plain- 
tiff. Keltnge,  Chief  Justice,  principally  for  the  first  point,  that  there  was 
a  sufficient  specialty  to  prevent  the  statute  of  limitations ;  and  Twysden, 
Justice,  principally  for  the  second -point,  that  this  action  was  not  within  the 
limitation  of  the  statute  at  all,  because  it  was  not  founded  upon  any  lend- 
ing or  contract ;  the  other  judges  consenting  to  both  points ;  wherefore  a 
rule  was  given  for  judgment  for  the  plaintiff,  unless  cause,  &o. ;  but  on  the 
day  of  shewing  cause,  Jones  moved,  that  the  demurrer  might  be  waived, 
and  the  defendant  be  permitted  to  plead  the  general  issue;  and  because 
Saunders  would  not  consent,  it  was  adjourned  over  to  Mie/iaelmas  term, 
and  hung  until  this  term ;  and  it  being  now  in  the  paper  of  causes,  it  was 
moved  again  for  judgment  for  the  plaintiff;  and  Jones  would  have  spoken 
to  it,  but  TwTSDEN,  Justice,  said,  that  it  was  resolved  by  the  court,  in  Trin- 
ity  term  before,  for  the  plaintiff  on  both  points  ;  wherefore,  in  the  absence 
of  Kelynge,  he  gave  a  rule  for  judgment,  and  the  plaintiff  had  his  judg- 
ment accordingly ;  whereupon  the  defendant  brought  a  wi*it  of  error,  but 
was  afterwards  nonsuited,  as  I  was  informed. 


THE  CITY   OF  LONDON  v.   GOREK 
In  the  King's  Bench,  Trinity  Term,  1677. 

[Reported  in  1  Ventris,  298.] 

An  indebitatus  assumpsit  was  brought  for  the  duty  of  Scavage,  and  de- 
clared upon  the  Custom  of  London,  that  every  one  which  exposes  foreign 
goods  to  sale  which  had  been  entrcd  in  the  Custom-house,  shall  pay  so 

1  Hutt.  109. 
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much  for  shewing  of  them :  after  verdict  it  was  alledged  in  arrest  of  judg- 
ment, that  no  assumpsit  lay  for  such  a  duty,  for  there  ought  to  be  a  con- 
tract, express  or  implied,  to  maintain  an  assumpsit. 

Again,  forasmuch  as  the  customs  of  the  City  are  confirmed  by  Parliament, 
this  is  a  duty  by  record :  sed  non  allocatur ;  for  there  are  multitudes  of 
precedents  in  such  like  cases.  An  assumpsit  lies  upon  a  bill  of  exchange 
accepted ;  an  assignee  of  commissioners  of  bankrupt  may  bring  an  assump- 
sit, and  yet  the  debt  is  assigned  by  virtue  of  an  Act  of  Parliament  And 
the  Court  said,  in  such  case  as  this  the  declaration  might  be  upon  an  in- 
debitatus assumpsit,  as  it  was  in  the  case  at  bar. 


COCKRAM,  EXECUTOR,  v.  WELBY. 
In  the  Common  Pleas,  Easter  Term,  1678. 

[Reported  in  2  Modem,  212.] 

In  debt,  the  plaintiff  declared  that  his  testator  recovered  a  judgment  in 
this  court,  upon  which  he  sued  out  a  fieri  facias,  which  he  delivered  to  the 
defendant,  being  sheriff  of  Lincoln ;  and  thereupon  the  said  sheriff  returned 
fin-i  feci,  but  that  he  hath  not  paid  the  money  to  the  plaintiff,  per  quod 
actio  accrevitj  <fec.  The  defendant  pleaded  the  statute  of  limitations.  To 
which  the  plaintiff  demurred. 

The  question  was,  whether  this  action  was  barely  grounded  on  the  con- 
tract, or  whether  it  had  a  foundation  upon  matter  of  record  1  If  on  the 
contract  only,  then  the  statute  of  21.  Jac  1,  c.  16.  is  a  good  plea  to  bar 
the  plaintiff  of  his  action,  which  enacts,  ''  that  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  shall  be  brought  within 
six  years  next  after  the  cause  of  action  doth  accrue  ;**  and  in  this  case  nine 
years  had  passed.  But  if  it  be  grounded  upon  matter  of  record,  that  is  a 
specialty,  and  then  the  statute  is  no  bar. 

Barrel,  Serjeant,  held  this  to  be  a  debt  upon  a  contract  without  special- 
ty ;  for  when  the  sheriff  had  levied  the  money,  the  action  ceases  against 
the  party,  and  then  the  law  creates  a  contract,  and  makes  him  debtor,  as 
it  is  in  the  case  of  a  tally  deli^rered  to  a  customer.  It  lies  against  an  exec- 
utor, where  the  action  arises  q^ian  ex  contractu,  which  it  would  not  do  if  it 
did  not  arise  ex  maUficio,  as  in  the  case  of  a  devastavit.  It  is  true,  the 
judgment  recovered  by  the  testator  is  now  set  forth  by  the  plaintiff's  exec- 
utor ;  but  that  is  not  the  ground  but  only  an  inducement  to  the  action, 
for  the  plaintiff  could  not  have  pleaded  "  nul  tiel  record ;  "  so  that  it  is  the 
mere  receiving  the  money  which  charges  the  defendant,  and  not  virtute 
officii  upon  a  false  return ;  for  upon  the  receipt  of  the  money  he  is  become 
debtor,  whether  the  writ  be  returned  or  not,  and  the  law  immediately 
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creates  a  contract ;  and  contracts  in  law  are  as  much  within  the  statute  as 
actual  coutracts  made  between  the  parties.. 

All  this  was  admitted  on  the  other  side;  but  it  was  said,  that  this  con- 
tract in  law  was  chiefly  grounded  upon  the  record ;  and  compared  it  to  the 
case  of  attornies  fees,  which  hath  been  adjudged  not  to  be  within  the  stat- 
ute, though  it  be  quasi  ex  contractu^  because  it  depends  upon  matter  of 
record,     i.  Roll.  Abr.  598.  pi.  17. 

And  afterwards,  in  Michaelmas  Term  following,  by  the  opinion  of  North, 
Chief  Justice,  Wyndham  and  Atkins,  Justices,  it  was  held,  that  this  case 
was  not  within  the  statute,  because  the  action  was  brought  against  the 
defendant  as  an  officer  who  acted  by  virtue  of  an  execution,  in  which  case 
the  law  did  create  no  contract ;  and  that  here  was  a  wrong  done,  for  which 
the  plaintiff  had  taken  a  proper  remedy  and  therefore  should  not  be 
barred  by  this  statute. 

ScROGGS,  Justice,  was  of  a  contrary  opinion ;  for,  he  said,  if  another  re- 
ceived money  to  his  use  due  upon  bond  the  receipt  makes  the  party  sub- 
ject to  the  action,  and  so  is  within  the  statute. 

But  by  the  opinions  of  the  other  Justices  judgment  was  given  for  the 
plaintiff. 


STEAMSHIP  COMPANY  v.  JOLIFFK 
In  the  Supreme  Co^rt  op  the  United  States.    December,  1864. 

•  [Replied  in  2  Wallace,  450,] 

Messrs.  Cope,  Yale^  and  Carlisle^  for  the  defendant  in  error. 

Mr.  McCuUough  for  the  State  of  California. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.^ 

This  case  arises  upon  the  act  of  the  State  of  California,  of  the  20th  of 
May,  1861,  entitled  ''An  act  to  establish  pilots  and  pilot  regulations  for 
the  port  of  San  Francisco."  The  act  provides  for  the  creation  of  a  Board 
of  Pilot  Commissioners,  and  authorizes  the  board  to  license  such  number  of 
pilots  for  the  port  as  it  may  deem  necessary,  and  prescribes  their  qualifica- 
tions, duties,  and  compensation.  It  makes  it  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  for  any  person  not  having  a  license  from  the 
board,  to  pilot  any  ship  or  vessel  in  or  out  of  the  port  by  way  of  the 
•*  Heads,"  that  is,  by  the  way  which  leads  directly  to  and  from  the  ocean. 
It  enacts  that  ''  all  vessels,  their  tackle,  apparel,  and  furniture,  and  the 
masters  and  the  ownera  thereof,  shall  be  jointly  and  sevei*ally  liable  for 
pilotage  fees,  to  be  recovered  in  any  court  of  competent  jusisdiction.**  And 
it  declares,  that  when  a  vessel  is  spoken  by  a  pilot  and  his  services  are  de- 

^  The  facts  being  sufficiently  stated  in  the  opinion  of  the  Conrt,  the  statement  of 
facts  has  been  omitted.  —  £o. 
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dined,  be  shall  be  entitled  to  one-half  pilotage  fees,  except  when  the  vessel 
is  in  tow  of  a  steam-tug  outward  bound,  in  which  case  no  charge  shall  he 
made,  unless  a  pilot  be  actually  employed. 

On  the  Ist  of  November,  1861,  the  plaintiff  in  the  court  below,  the  de- 
fendant in  error  in  this  court,  was  a  pilot  for  the  port  of  San  Francisco 
having  been  regularly  appointed  and  licensed  by  the  board  created  under 
the  act  of  the  State.  At  that  time  the  steamship  Golden  Gate  was  lying 
in  the  port,  and  about  to  proceed  to  Panama,  carrying  passengers  and 
treasure.  This  vessel  was  then,  and  ever  since  1852  had  been,  an  Ameri- 
can ocean  steamer,  registered  at  the  custom-house,  in  the  port  of  New 
York,  and  exclusively  employed  in  navigating  the  ocean,  and  carrying  pas- 
sengers and  treasure  between  San  Francisco  and  Panama,  and  was  owned 
by  the  Pacific  Mail  Steamship  Company,  a  corporation  created  under  the 
laws  of  the  State  of  New  York.  To  the  master  of  this  steamship  the  plain- 
tiff offered  his  services  to  pilot  the  vessel  to  sea;  but  his  services  were 
refused,  and  to  recover  the  half-pilotage  fees  allowed  in  such  cases  by  the 
act  of  1861,  the  present  action  was  brought. 

At  the  last  term  of  this  court,  it  was  suggested  that  the  constitutionality 
of  the  act  in  question  was  involved  in  the  decision  of  the  case ;  and  the  court 
thereupon  reserved  its  consideration  until  the  State  of  California  could  be 
represented.  The  Attorney-General  of  the  State  has  accordingly  appeared 
and  filed  a  brief  in  the  case.  Since  the  action  of  the  court  in  this  )*espcct, 
the  legislature  of  California  has  passed  a  new  statute  on  the  subject  of 
pilots  and  pilot  regulations  for  the  port  of  San  Francisco,  re-enacting  sub- 
stantially the  provisions  of  the  original  act,  but  at  the  same  time  in  terms 
repealing  that  act.  And  the  first  point  made  by  the  Attorney-General  is, 
that,  by  reason  of  the  repeal,^  the  present  action  cannot  be  maintained. 
His  position  is,  that  as  the  claim  to  half-pilotage  fees  was  given  by  the 
dtatnte,  the  right  to  recover  the  same  fell  with  the  repeal  of  the  statute ; 
and  that  this  court  must  dismiss  the  writ  of  error  on  that  ground. 

The  claim  to  half-pilotage  fees,  it  is  true,  was  given  by  the  statute,  but 
only  in  consideration  of  services  tendered.  The  object  of  the  regulations 
established  by  the  statute  was  to  create  a  body  of  hardy  and  skilful  sea- 
men, thoroughly  acquainted  with  the  harbor,  to  pilot  vessels  seeking  to 
enter  or  depart  from  the  port,  and  thus  give  security  to  life  and  property 
exposed  to  the  dangers  of  a  difficult  navigation.  This  object  would  be  in 
at  great  degree  defeated  if  the  selection  of  a  pilot  were  left  to  the  option  of 
the  master  of  the  vessel,  or  the  exertions  of  a  pilot  to  reach  the  vessel  in 
order  to  tender  his  services  were  without  any  remuneration.  The  experi- 
ence of  all  commercial  states  has  shown  the  necessity,  in  order  to  create 
and  maintain  an  efficient  class  of  pilots,  of  providing  compensation,  not  only 
when  the  services  tendered  are  accepted  by  the  master  of  the  vessel,  but 
also  when  they  are  declined.     If  the  services  are  accepted,  a  contract  is 

^  Ouly  so  much  of  the  case  is  given  as  relates  to  this  question.  —  Ed. 
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created  between  the  master  or  owner  of  the  vessel  and  the  pilot,  the  terms 
of  which,  it  is  true,  are  iixed  by  the  statute ;  but  the  transaction  is  not 
less  a  contract  on  that  account.  If  the  services  tendered  are  declined,  the 
half  fees  allowed  are  by  way  of  compensation  for  the  exertions  and  labor 
made  by  the  pilot,  and  the  expenses  and  risks  incurred  by  him  in  placing 
himself  in  a  position  to  render  the  services,  which,  in  the  majority  of  cases, 
would  be  required.  The  transaction,  in  this  latter  case,  between  the  pilot 
and  the  master  or  owners,  cannot  be  strictly  termed  a  contract,  but  it  is  a 
transaction  to  which  the  law  attaches  similar  consequences ;  it  is  a  quasi 
contract.  The  absence  of  assent  on  the  part  of  the  master  or  owner  of  the 
vessel  does  not  change  the  case.  In  that  large  class  of  transactions  desig- 
nated in  the  law  as  implied  contracts,  the  assent  or  convention  which  is  an 
essential  ingredient  of  an  actual  contract  is  often  wanting.  Thus,  if  a  party 
obtain  the  money  of  another  by  mistake,  it  is  his  duty  to  refund  it,  not 
from  any  agreement  on  his  part,  but  from  the  general  obligation  to  do 
justice  which  rests  upon  all  persons.  In  such  case  the  party  makes  no 
promise  on  the  subject;  but  the  law, '' consulting  the  interests  of  morality," 
implies  one ;  and  the  liability  thus  arising  is  said  to  be  a  liability  upon  an 
implied  contract^  The  claim  for  half-pilotage  fees  stands  upon  substantially 
similar  grounds. 

''There  are  many  cases,**  says  Mr.  Justice  Curtis,  speaking  for  this  court, 
**  in  which  an  offer  to  perform,  accompanied  by  present  ability  to  perform, 
is  deemed  by  law  equivalent  to  performance.  The  laws  of  commercial 
states  and  countries  have  made  an  offer  of  pilotage  services  one  of  those 
cases."  * 

The  claim  of  the  plaintiff  below  for  half-pilotage  fees  resting  upon  a 
transaction  regarded  by  the  law  as  a  quasi  contract,  there  is  no  just  ground 
for  the  position  that  it  fell  with  the  repeal  of  the  statute  under  which  the 
transaction  was  had.  When  a  right  has  arisen  upon  a  contract,  or  a  trans- 
action in  the  nature  of  a  contract  authorized  by  statute,  and  has  been  so 
far  perfected  that  nothing  remains  to  be  done  by  the  party  asserting  it, 
the  repeal  of  the  statute  does  not  affect  it,  or  an  action  for  its  enforcement. 
It  has  become  a  vested  right  which  stands  independent  of  the  statute. 
And  such  is  the  position  of  the  claim  of  the  plaintiff  below  in  the  present 
action  :  the  pilotage  services  had  been  tendered  by  him ;  his  claim  to  the 
compensation  prescribed  by  the  statute  was  then  perfect,  and  the  liability 
of  the  master  or  owner  of  the  vessel  had  become  fixed. 

And  it  is  clear  that  the  legislature  did  not  intend  by  the  repealing  clause 
in  the  act  of  1864,  to  impair  the  right  to  fees,  which  had  arisen  under  the 
original  act  of  1861.  The  new  act  re-enacts  substantially  all  the  provisions 
of  the  original  act,  relating  to  pilots  and  pilot  regulations  for  the  harbor 
of  San  Francisco.     It  subjects  the  pilots  to  similar  examinations ;  it  requires 

^  Argenti  v.  San  Francisco,  16  Cal.  282 ;  Maine,  Ancient  Law,  844. 
3  Cooley  V,  Boai-d  of  Wardens  of  Port  of  Philadelphia,  12  How.  812. 
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like  qualificatioDs ;  it  prescribes  nearly  the  same  fees  for  similar  services ; 
and  it  allows  half-pilotage  fees  under  the  same  circumstances  as  provided 
in  the  original  act.  It  appears  to  have  been  passed  for  the  purpose  of 
embracing  within  its  provisions  the  ports  of  Mare  Island  and  Benicia,  as 
well  as  the  port  of  San  Francisco ;  of  creating  a  Board  of  Pilot  Examiners 
for  the  three  ports,  in  place  of  the  Board  of  Pilot  Commissioners  for  the 
Port  of  San  Francisco  alone,  and  of  prohibiting  the  issue  of  licenses  to  any 
persons  who  were  disloyal  to  the  Government  of  the  United  States.  The 
new  act  took  effect  simultaneously  with  the  repeal  of  the  first  act ;  its  pro- 
visions may,  therefore,  more  properly  be  said  to  be  substituted  in  the  place 
of,  and  to  continue  in  force  with  modifications,  the  provisions  of  the  original 
act^  rather  than  to  have  abrogated  and  annulled  them.  The  observations 
of  Mr.  Chief  Justice  Shaw,  in  Wright  v.  Oakley,^  upon  the  construction  of 
the  Revised  Statutes  of  Massachusetts,  which  in  terms  repealed  the  previous 
legislation  of  the  State,  may  with  propriety  be  applied  to  the  case  at  bar. 

^*  In  construing  the  revised  statutes  and  the  connected  acts  of  ameud- 
ment  and  repeal,  it  is  necessary  to  observe  great  caution  to  avoid  giving 
an  effect  to  these  acts  which  was  never  contemplated  by  the  legislature. 
In  terms,  the  whole  body  of  the  statute  law  was  repealed ;  but  these  repeals 
went  into  operation  simultaneously  with  the  revised  statutes,  which  were 
substituted  for  them,  and  were  intended  to  replace  them,  with  such  modi- 
fications as  were  intended  to  be  made  by  that  revision.  There  was  no 
moment  in  which  the  repealing  act  stood  in  force  without  beiug  replaced  by 
the  corresponding  provisions  of  the  revised  statutes.  In  practical  opera- 
tion and  effect,  therefore,  they  are  rather  to  be  considered  as  a  continuance 
and  modification  of  old  laws  than  as  an  abrogation  of  those  old  and  the 

re-enactment  of  new  ones." 

Judgment  affirmed} 

1  5  Met  406. 

s  Mr.  JuBtice  Miller  (with  whom  coDCturred  Wayne  and  Clifford,  JJ.,)  dissented 
in  an  opinion,  of  which  so  much  as  relates  to  the  nature  of  the  defendant's  obligation  is 
as  follows  :  — 

"It  is  contended  by  counsel  in  the  argument  that  the  judgment  in  this  case  is  based 
on  contract,  and  that  no  repeal  of  the  statute  by  State  law  can  impair  its  obligation. 
This  idea  seems  to  me  without  foundation.  The  statute  enacts,  for  the  protection  of  the 
pilots  of  San  Francisco,  that  a  vessel  approaching  or  leaving  the  harbor  shall  employ  the 
first  pilot,  licensed  under  that  law,  who  offers  his  services  ;  and  if  the  officers  of  the  boat 
refuse,  it  renders  the  owners  h'able  in  an  action  by  that  pilot  to  half  the  usual  pilot  fees. 
If  the  officers  of  the  vessel  accept  the  pilot  and  his  services,  unquestionably  the  law  im- 
plies a  contract  to  pay  either  what  they  may  reasonably  be  worth,  or  the  sum  fixed  by 
statute.  But  if  they  refuse  to  accept  him  or  his  services,  they  violate  the  law ;  for  which 
violation  it  imix>se8  the  penalty  of  half  the  usual  pilot  fees.  Here  is  no  element  of 
contract ;  no  consent  of  minds ;  no  services  rendered  for  which  the  law  impli^  an  obli- 
gation to  pay.  It  is  purely  a  case  of  a  violation  of  the  law  in  refusing  to  perform  what 
it  enjoins,  and  the  enforcement  of  the  penalty  for  the  benefit  of  the  party  injured.  It  is 
just  as  easy  to  see  a  contract  in  a  hundred  other  cases  where  the  law  imposes  a  penalty 
for  its  violation,  and  gives  an  action  of  debt  for  the  recovery  of  that  penalty."  —  £d. 
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8CEVA  V.  TRUE. 
In  The  Supreme  Judicial  Court  of  New  Hampshire,  June,  1873. 

[Reported  in  63  New  Hampshire  Reports,  627.] 

For  the  purpose  of  raising  questions  of  law,  and  no  other,  the  parties 
agreed  that  the  facts  are  as  stated  in  the  following  motions  to  dismiss,  and 
the  questions  were  reserved  for  the  consideration  of  the  whole  court. 

The  defendant,  by  her  guardian  cut  litems  moves  to  quash  the  writ  in  this 
suit,  and  to  dismiss  said  suit:  (1)  Because,  at  the  time  of  the  attachment 
of  the  defendant's  real  estate  in  the  town  of  Audover  in  said  suit  —  as 
appears  by  the  officer's  return  upon  said  writ  —  and  at  the  time  of  the  ser- 
vice of  said  writ,  and  for  more  t\ian  forty  years  prior  thereto,  she  was,  and 
had  been,  insane,  and  without  any  guardian,  and  was,  and  for  more  than  a 
qu}U*ter  of  a  century  had  been,  so  hopelessly  insane  as  to  have  no  reason  or 
understanding ;  that  at  the  time  of  such  attachment  and  service,  and  since 
about  November  1,  1871,  she  was,  and  has  been,  kept  at  a  private  mad- 
house in  said  town,  by  its  overseers  of  the  poor,  as  one  of  its  insane  poor ; 
that  the  service  of  said  writ  was  made  and  completed  by  leaving  a  writ  of 
summons  therein,  at  said  mad-house ;  that,  for  nearly  the  entire  forty  years 
prior  to  said  November  1,  1871,  she  had  lived  under  the  same  roof  with 
plaintiff's  intestate,  who  was  her  brother-in-law,  and  under  his  charge,  and 
that  all  the  facts  which  transpired  prior  to  the  death  of  said  intestate 
(about  June  1,  1872)  were  well  known  to  him,  and  that  the  plaintiff  had 
notice  or  knowledge  of  all  the  facts  in  the  premises.  (2)  That  this  suit  is 
assumpsit  for  the  support  of  said  Fanny,  under  the  circumstances  before 
set  forth,  and  those  which  follow.  Prior  to  his  death,  August  11,  1822, 
William  True,  father  of  said  Fanny  and  her  sister  Martha,  wife  of  said 
intestate,  owned  a  farm  in  Audover  and  Hill,  with  a  house,  bam,  and  out- 
buildings thereon,  situate  in  said  Andover.  On  May  25,  1822,  in  expecta- 
tion of  his  death,  said  William  True  made  the  following  disposition  of  his 
property  :  He  gave,  by  an  instrument  in  writing  under  seal,  all  his  personal 
property,  upon  certain  conditions  and  subject  to  certain  charges,  to  his 
widow,  Betsey  True,  who  died  upon  said  premises  in  May,  1844,  without 
re-marrying.  He  also  gave  her  on  the  same  day,  in  the  same  way,  '*  the 
use  and  occupation  of  said  real  estate,  both  of  lands,  buildings,  and  tene- 
ments, so  long  as  she,  the  said  Betsey,  remains  my  widow."  He  also,  by 
deed,  oonvej'ed  on  the  same  day  one  undivided  half  of  all  said  real  estate 
to  each*of  said  daughters.  Said  intestate  carried  on  said  premises  in  1822, 
and  maiTied  said  Martha  in  December,  1823,  and  lived  on  said  premises 
till  about  one  month  before  his  death.  All  the  parties,  save  Fanny,  treated 
said  deeds  and  instruments  as  valid,  and  supposed  they  were  valid ;  and. 
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aside  from  the  time  that  the  said  defendant  was  away  m  insane  asylums 
and  inBrmaries  for  treatment,  all  lived  together  on  said  premises  in  one 
family  till  they  died,  or  until  said  Enoch  F.  Sceva  refused  to  support  said 
Fanny  longer;  and  she  was  taken  away  about  said  November  1,  and  when 
said  Enoch  F.  Sceva  left,  the  month  prior  to  his  death.  Said  Sceva  took 
the  entire  charge  of  the  premises,  used  the  crops  and  the  proceeds  of  the 
lumber,  wood,  and  bark,  sold  off  of  the  whole  farm  for  the  common  benefit 
of  the  family,  and  paid  the  taxes  and  other  bills  for  the  support  and  main- 
tenance of  the  family.  No  administration  was  ever  had  upon  any  part  of 
the  estate  of  said  William  True,  nor  was  there  any  use  or  trast  for  the 
benefit  of  said  Fanny.  No  attempt  was  ever  made  to  make  any  contract 
with  said  Fanny  about  her  support,  or  anything  else.  No  application  was 
made  for  the  appointment  of  a  guardian  in  the  interest  of  said  Enoch  F. 
Sceva,  because  of  the  opposition  of  his  wife  to  any  step  looking  to  that  end. 
She  has  been  supported  during  said  forty  years  by  said  Sceva,  his  wife,  and 
her  mother,  out  of  the  avails  of  said  real  estate  taken  as  aforesaid,  and  out 
of  their  own  funds.  Since  1844  her  chief  support  has  been  from  said 
Sceva.  Said  intestate  was  worth  nothing  when  he  commenced  on  said 
farm,  and  died  worth  about  $1600. 

Shirley,  for  the  defendant. 

The  foimdation  principle  of  the  entire  law  of  contracts  is,  that  the  par- 
ties must  have  the  capacity  to  contract,  and  roust  actually  exercise  their 
faculties  by  contracting.  Here  there  was  no  capacity,  for  there  was  but 
one  mind ;  no  contract  was  made,  and  no  attempt  was  made  to  make  one. 
The  two  vital  facts,  without  which  no  contract,  tacit  or  express,  can  exist 
—  cjxpacity  and  its  exercise  —  are  wanting.  Was  there  an  implied  con- 
tract 1  What  does  that  term  mean  1  In  thousands  of  cases,  in  the  books, 
we  know  just  what  it  means.  The  parties  have  capacity  to  contract ;  facts, 
circumstances,  few  or  many,  clear  or  complicated,  exist,  which  lead  the 
minds  of  the  jurors  to  the  conclusion  that  the  minds  of  the  parties  met. 
Minds  may  meet  by  words,  .acts,  or  both.  The  words  even  may  negative 
such  meeting,  but  "  acts  which  speak  louder  than  words "  may  conclude 
him  who  denies  a  tacit  contract.  Aside  from  cases  where  the  capacity  to 
contract  is  wanting,  no  instance  now  occurs  to  us  in  which  the  implied 
contract  cannot  be  supported  upon  these  principles,  and  the  familiar  doc- 
trines of  waiver  and  estoppel  Our  position  is,  that  where  there  is  no  ex- 
press contract,  a  jury  may  from  circumstances  infer  one,  but  that  this  can 
in  no  case  be  done  where  the  capacity  to  contmct  is  wanting.  This  court 
has  settled  that  there  is  a  distinction  between  the  cases  of  minors  and 
lunatics.  Burke  v.  Allen.^  The  reasons  are  apparent.  It  is  another  fun- 
damental principle,  that  no  one,  by  voluntarily  performing  services  for 
another,  can  make  that  other  his  debtor.  If  these  principles  apply  to  oases 
where  the  contracting  mind  is  wanting,  they  settle  this  case.     We  know  it 

1  29  N.  H.  117. 
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is  sometimes  said,  in  such  a  case,  '*  the  law  will  imply  a  contract"  What 
does  that  mean  ?  As  it  seems  to  us,  only  this :  that  where  A.,  who  has 
capacity  to'  contract,  furnishes  B.,  who  is  totally  destitute  of  such  capacity, 
what  is  proper  for  B.  to  have,  the  judges  will  turn  the  bench  into  a  broker's 
board,  will  substitute  themselves  for  B.,  make  a  contract  where  none  existed, 
cause  it  to  relate  back  to  the  voluntary  acts  of  A.,  and  then  sit  in  judgment 
upon  and  enforce  their  own  contract.  It  is  a  perversion  of  language  to  call 
such  a  performance  a  contract  of  any  kind.  It  is  judicial  usurpation.  The 
Constitution  gave  the  court  no  such  power.  The  court  has  no  power  to 
make  contracts  for  people :  it  can  only  infer  one  where  a  jury  might.^ 
*  Barnard  for  the  plaintiff. 

Ladd,  J.  It  is  obvious,  we  think,  that  one  question  which  has  been 
argued  by  counsel  at  considerable  length,  namely^  whether  legal  service  of 
a  writ  can  be  made  upon  an  insane  person  or  idiot,  is  not  before  the  coui*t, 
on  this  motion  to  dismiss,  in  such  way  that  any  practical  results  would  be 
gained  by  deciding  it.  The  agreement  of  the  parties  is  not  that  the  suit 
shall  be  dismissed  in  case  the  court  are  of  opinion  that  the  service  was  in- 
sufficient, but  only  that  the  facts  may  be  taken  to  be  as  stated  for  no  other 
purpose  but  to  present  the  question  to  the  court;  and,  if  the  decision 
should  be  adverse  to  the  plaintiff,  we  see  no  reason  why  he  is  not  still  in  a 
position  to  take  the  objection  that  the  matter  ought  to  have  been  pleaded 
in  abatement  in  order  that  an  issue  may  be  raised  for  trial  by  jury  upon 
the  facts  which  he  reserves  the  right  to  contest  For  this  reason  we  have 
not  considered  that  question. 

The  other  facts  stated  in  the  motion  (which  is  to  be  regarded  rather  as 
an  agreed  case  than  a  motion  to  dismiss)  stand  upon  a  different  footing, 
inasmuch  as  they  go  to  the  merits  of  the  case,  and  may  be  pleaded  in  bar 
or  given  in  evidence  under  the  general  issue,  and,  when  so  pleaded  or 
proved,  their  legal  effect  will  be  a  matter  upon  which  the  court,  at  the 
trial,  must  pass.  Some  suggestions  upon  this  part  of  the  case  may  there- 
fore be  of  use. 

We  regard  it  as  well  settled  by  the  cases  referred  to  in  the  briefs  of 
counsel,  many  of  which  have  been  commented  on  at  length  by  Mr.  Shirley 
for  the  defendant,  that  an  insane  person,  an  idiot,  or  a  person  utterly  bereft 
of  all  sense  and  reason  by  the  sudden  stroke  of  accident  or  disease,  may  be 
held  liable,  in  assumpsit,  for  necessai*ies  furnished  to  him  in  good  faith 
while  in  that  unfortunate  and  helpless  condition.  And  the  reasons  upon 
which  this  rests  are  too  broad,  as  well  as  too  sensible  and  humane,  to  be 
overborne  by  any  deductions  which  a  refined  logic  may  make  from  the  cir- 
cumstance that  in  such  cases  there  can  be  no  contract  or  promise  in  fact, 
no  meeting  of  the  minds  of  the  parties.  The  cases  put  it  on  the  ground  of 
an  implied  contract ;  and  by  this  is  not  meant,  as  the  defendant's  counsel 
seems  to  suppose,  an  actual  contract,  —  that  is,  an  actual  meeting  of  the 

1  Counsel  here  cited  a  n amber  of  cases.  —  Ed. 
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minds  of  the  parties,  an  actual,  mutual  understanding,  to  be  mferred  from 
language,  acts,  and  circumstances,  by  the  jury,  —  but  a  contract  and  prom- 
ise, said  to  be  implied  by  the  law,  where,  in  point  of  fact,  there  was  no 
contract,  no  mutual  understandiug,  and  so  no  promise.  The  defendant's 
counsel  says  it  is  usurpation  for  the  court  to  bold,  as  matter  of  law,  that 
there  is  a  contract  and  a  promise,  when  all  the  evidence  in  the  case  shows 
that  there  was  not  a  contract,  nor  the  semblance  of  one.  It  is  doubtless  a 
legal  fiction,  invented  and  used  for  the  sake  of  the  remedy.  If  it  was  ori- 
ginally usurpation,  certainly  it  has  now  become  very  inveterate,  and  firmly 
fixed  in  the  body  of  the  law. 

Suppose  a  man  steals  my  horse,  and  afterwards  sells  it  for  cash :  the  law 
says  I  may  waive  the  tort,  and  recover  the  money  received  for  the  animal 
of  him  in  an  action  of  assumpsit.  Why]  Because  the  law,  in  order  to 
protect  my  legal  right  to  have  the  money,  and  enforce  against  the  thief  his 
legal  duty  to  hand  it  over  to  me,  implies  a  promise,  that  is,  feigns  a  prom- 
ise when  there  is  none,  to  support  the  assumpsit.  In  order  to  recover,  I 
have  only  to  show  that  the  defendant,  without  right,  sold  my  horse  for 
cash,  which  he  still  retains.  Where  are  the  circumstances,  the  language 
or  conduct  of  the  parties,  from  which  a  meeting  of  their  minds  is  to  be  in- 
ferred, or  implied,  or  imagined,  or  in  any  way  found  by  the  juryl  The 
defendant  never  had  any  other  purpose  but  to  get  the  money  for  the  horse 
and  make  off  with  it.  The  owner  of  the  horse  had  no  intention  to  sell  it, 
never  assented  to  the  sale,  and  only  seeks  to  recover  the  money  obtained 
for  it  to  save  himself  ftx>m  total  loss.  The  defendant,  in  such  a  case,  may 
have  the  physical  capacity  to  promise  to  pay  over  to  the  owner  the  money 
which  he  means  to  steal ;  but  the  mental  and  moral  capacity  is  wanting, 
and  to  all  practical  intents  the  capacity  to  promise  according  to  his  duty 
may  be  said  to  be  as  entirely  wanting  as  in  the  case  of  an  idiot  or  lunatic. 
At  all  events,  he  does  not  do  it.  He  struggles  to  get  away  with  the  money, 
and  resists  with  a  determination  never  to  pay  if  he  can  help  it.  Yet  the 
law  implies,  and  against  his  utmost  resistance  forces  into  his  mouth,  a 
promise  to  pay.  So,  where  a  brutal  husband,  without  cause  or  provoca- 
tion, but  from  wanton  cruelty  or  caprice,  drives  his  wife  from  his  house, 
with  no  means  of  subsistence,  and  warns  the  tradesmen  not  to  trust  her  on 
his  account,  thus  expressly  revoking  all  authority  she  may  be  supposed  to 
have,  as  his  agent,  by  virtue  of  the  marital  relation,  courts  of  high  author- 
ity have  held  that  a  promise  to  pay  for  necessaries  furnished  her  while  in 
this  situation,  in  good  faith,  is  implied  by  law  against  the  husband,  resting 
upon  and  arising  out  of  his  legal  obligation  to  furnish  her  support.  See 
remark  of  Sargent  in  Bay  v,  Alden,^  and  authorities  cited.  So,  it  was  held 
that  the  law  will  imply  a  promise  to  pay  toll  for  passing  upon  a  turnpike 
road,  notwithstanding  the  defendant,  at  the  time  of  passing,  denied  his  lia- 
bility and  refused  payment.     Proprietors  of  Turnpike  v.  Taylor.*    In  the 

1  50  N.  H.  83.  s  6  N.  H.  499. 
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recent  English  case  of  The  Great  Northern  Eailw.  Co.  v.  Swaffield,^  the 
defendant  sent  a  horse  by  the  plaintiff's  railway  directed  to  himself  at  S. 
station.  On  the  arrival  of  the  horse  at  S.  station,  at  night,  there  was  no 
one  to  meet  it,  and  the  plaintiffs,  having  no  accommodation  at  the  star 
tion,  sent  the  horse  to  a  livery  stable.  The  defendant's  servant  soon  after 
arrived  and  demanded  the  horse :  he  was  referred  to  the  livery  stable 
keeper,  who  refused  to  deliver  the  horse  except  on  payment  of  charges 
which  were  admitted  to  be  reasonable.  On  the  next  day  the  defendant 
came  and  demanded  the  horse,  and  the  station-master  offered  to  pay  the 
charges  and  let  the  defendant  take  away  the  horse;  bnt  the  defendant 
declined,  and  went  away  without  the  horse,  which  remained  at  the  livery 
stable.  The  plaintiffs  afterwards  offered  to  deliver  the  horse  to  the  defend- 
ant at  S.  without  payment  of  any  charges,  but  the  defendant  refused  to 
receive  it  unless  delivered  at  his  farm,  and  with  payment  of  a  sum  of  money 
for  his  expenses  and  loss  a  lirae.  Some  mouths  after,  the  plaintiffs  paid 
the  livery  stable  keeper  his  charges,  and  sent  the  horse  to  the  defendant, 
who  received  it ;  and  it  was  held  that  the  defendant  was  liable,  upon  the 
ground  of  a  contract  implied  by  law,  to  the  plaintiffs  for  the  livery  charges 
thus  paid  by  them. 

Illustrations  might  be  multiplied,  but  enough  has  been  said  to  show  that 
when  a  contract  or  promise  implied  by  law  is  spoken  of,  a  very  different 
thing  is  meant  from  a  contract  in  fact,  whether  express  or  tacit.  The  evi- 
dence of  an  actual  contract  is  generally  to  be  found  either  in  some  writing 
made  by  the  parties,  or  in  verbal  communications  which  passed  between 
them,  or  in  their  acts  and  conduct  considered  in,  the  light  of  the  circum- 
stances of  each  particular  casor  A  contract  implied  by  law,  on  the  con- 
trary, rests  upon  no  evidence.  It  has  no  actual  existence ;  it  is  simply  a 
mythical  creation  of  the  law.  The  law  says  it  shall  be  taken  that  there 
was  a  promise,  when,  in  point  of  fact,  there  was  none.  Of  course  this  is 
not  good  logic,  for  the  obvious  and  sufficient  reason  that  it  is  not  true.  It 
is  a  legal  fiction,  resting  wholly  for  its  support  on  a  plain  legal  obligation, 
and  a  plain  legal  right.  If  it  were  true,  it  would  not  be  a  fiction.  There 
is  a  class  of  legal  rights,  with  their  correlative  legal  duties,  analogous  to 
the  ohligationes  quasi  ex  contractu  of  the  civil  law,  which  seem  to  lie  in  the 
re^rion  between  contracts  on  the  one  hand,  and  torts  on  the  other,  and  to 
call  for  the  application  of  a  remedy  not  strictly  furnished  either  by  actions 
ex  contractu,  or  actions  ex  delicto.  The  common  law  supplies  no  action  nf 
duty,  as  it  does  of  assumpsit  and  trespass ;  and  hence  the  somewhat  awk- 
ward contrivance  of  this  fiction  to  apply  the  remedy  of  assumpsit  where 
there  is  no  true  contract,  and  no  promise  to  support  it.* 

1  L.  R.  9  Ex.  182. 

^  The  part  of  Roman  law  which  ha«  had  most  extensive  influence  on  foreiprn  subjects 
of  inquiry  has  been  the  law  of  Obligation,  or,  what  comes  nearly  to  the  same  thing,  of 
Contract  and  Delict.    The  Romans  themselves  were  not  unaware  of  the  offices  which  the 
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411  confusion  in  this  matter  might  be  avoided,  as  it  seems  to  me,  by  a 
suitable  discrimination  in  the  use  of  the  term  implied  coutnict.  In  the 
discussion  of  any  subject,  there  is  always  danger  of  spending  breath  and 
strength  al)out  mere  words,  as  well  as  of  falling  into  error  when  the  same 
term  is  used  to  designate  two  diiferent  things.    If  the  term,  implied  con- 

copions  and  malleable  tenninolofry  belonging  to  this  part  of  their  Rjstem  might  be  mode 
to  discharge,  and  thLi  is  proveil  by  their  employment  of  the  peculiar  adjunct  quasi  iii 
such  expressions  as  Quasi-Contract  and  Quasi-Delict.  "Quasi,"  so  used,  is  exclusively 
a  term  of  classification.  It  has  been  usual  with  English  critics  to  identify  the  quasi- 
contracts  with  implied  contracts,  but  this  is  an  error ;  for  implied  contracts  are  tnie 
contracts,  which  quasi-contracts  are  not.  In  implied  contracts,  acts  and  circumstances 
are  the  symbols  of  the  same  ingredients  which  are  symbolized,  in  express  contracts,  by 
words ;  and  whether  a  man  employs  one  set  of  symbols  or  the  other  must  be  a  matter  of 
indifference  so  far  as  concerns  the  theory  of  agreement.  But  a  quasi-contract  is  not  a 
contnut  at  all.  The  commonest  sample  of  the  class  is  the  relation  subsisting  between 
two  persons,  one  of  wliom  has  paid  money  to  the  other  through  mistake.  The  law,  con- 
sulting the  interests  of  morality,  imposes  an  obligation  on  the  receiver  to  refund,  but  the 
very  nature  of  the  transaction  indicates  that  it  is  not  a  contract,  inasmuch  as  the  Con* 
▼ention,  the  most  essential  ingredient  of  Contract,  is  wanting.  Tliis  word  "quasi,'* 
prefixed  to  a  term  of  Roman  law,  implies  that  the  conception  to  which  it  serves  as  an 
index  is  connected  with  the  conception  with  which  the  compiarison  is  instituted  by  a 
strong  superficial  analogy  or  resemblance.  It  does  not  denote  that  the  two  conceptions 
are  the  same,  or  that  they  belong  to  the  same  genus.  On  the  contraiy,  it  negatives  the 
notion  of  an  identity  between  them  ;  but  it  joints  out  that  they  are  sufficiently  similar 
for  one  to  be  classed  as  the  sequel  to  the  other,  and  that  the  phraseology  taken  from  one 
department  of  law  may  be  transferred  to  the  other,  and  employed  without  violent  stmn* 
ing,  in  the  statement  of  rules  wliich  would  otherwise  be  imperfectly  expressed.  — Maine^ 
Ancient  Law^  4th  ed.,  34d->4. 

Strictly,  Quasi-Contracts  are  acts  done  by  one  man  to  his  own  inconvenience  for  the 
advantage  of  another,  but  without  the  authority  of  the  other,  and,  consetpiently,  without 
any  promise  on  the  part  of  the  other  to  indemnify  him  or  reward  him  for  his  trcuble. 

Instances  :  Negotiorum  gtatio^  in  the  Roman  law ;  Salvage,  in  the  English. 

An  obligation  aiises,  such  as  would  have  ai'isen  had  the  one  [tarty  contracted  to  do 
the  act,  and  the  other  to  indemnify  or  reward.  Hence  the  incident  is  called  a  •*  quasi- 
contract  ; "  i.  e.  an  incident,  in  consequence  of  which  one  person  is  obliged  to  another, 
as  if  A  contract  had  been  made  between  them. 

The  basis  is  to  incite  to  certain  useful  actions.  If  the  principle  were  not  admitted  at 
oil,  such  actions  would  not  be  ]ierformed  so  often  as  they  are.  If  pushed  to  a  certain 
extent,  it  would  lead  to  inconvenient  and  impertinent  intermeddling,  with  the  view  of 
catching  reward.  "Whether  it  shall  be  admitted,  or  not,  depends  upon  the  nature  of  the 
act :  —  i.  e.  its  general  nature  ;  since,  without  a  general  nile,  the  inducement  would  not 
operate,  nor  would  the  limitation  to  the  principle  be  understood.  Acts  which  come  not 
within  the  rule,  however  useful  in  the  particular  instance,  must  be  left  to  benevolence 
incited  by  the  other  sanctions. 

But  quasi-contract  seems  to  have  a  larger  import,  —  denoting  any  incident  by  which 
one  party  obtains  an  advantage  he  ought  not  to  retain,  because  the  retention  would 
damage  another ;  or  by  reason  of  which  he  ought  to  indemnify  the  otlier.  The  promi- 
nent idea  in  quasi-contract  seems  to  be  an  undue  advantage  which  would  be  acquired  by 
the  obligor,  if  he  were  not  compelled  to  relinquish  it  or  to  indemnify.  — 2  Austin^  Juris- 
prudence,  4th  ed.,  944.  —  Ed. 
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tract,  be  used  indifferently  to  denote  (1)  the  fictitious  creation  of  the  law 
spoken  of  above  ;  (2)  a  true  or  actual  but  tacit  contract,  that  is,  one  where 
a  meeting  of  the  minds  or  mutual  understanding  is  inferred  as  matter  of 
fact  from  circumstances,  no  words  written  or  verbal  having  been  used ;  and 
(3)  that  state  of  things  where  one  is  estopped  by  his  conduct  to  deny  a 
contract,  although,  in  fact,  he  has  not  made  or  intended  to  make  one,  —  it 
is  not  strange  that  confusion  should  result,  and  disputes  arise  where  there 
is  no  difference  of  opinion  as  to  the  substance  of  the  matter  in  controversy : 
whereas,  were  a  different  term  applied  to  each,  as,  for  example,  that  of 
legal  duty  to  designate  the  first,  contract,  simply,  to  designate  the  second, 
and,  contract  by  estoppel,  the  third,  this  difficulty  would  be  avoided.  It 
would  of  course  come  to  the  same  thing,  in  substance,  if  the  first  were 
always  called  an  implied  contract,  while  the  other  two  were  otherwise 
designated  in  such  way  as  to  show  distinctly  what  is  meant.  This  is  not 
always  done,  and  an  examination  of  our  own  cnses  would  perhaps  show  that 
more  or  less  confusion  has  arisen  from  such  indiscriminate  use  of  the  term. 
A  better  nomenclature  is  desirable.  But  whatever  terms  are  employed,  it 
is  indispensable  that  the  distinction,  which  is  one  of  substance,  should  be 
kept  clearly  in  mind,  in  order  that  the  principles  governing  in  one  class 
of  cases  may  not  be  erroneously  applied  to  another.  See  remarks  of  Smith, 
J.,  in  Bixby  v,  Moore, ^  and  authorities  cited  at  page  404. 

Much  may  doubtless  be  said  against  supplying  a  remedy  for  the  enforce- 
ment of  a  plain  legal  right  "  by  so  rude  a  device  as  a  legal  fiction "  — ' 
but,  at  this  time  of  day,  that  is  a  matter  for  the  consideration  of  the 
legislature  rather  than  the  courts.  The  remedy  of  indebitcUus  assumpsit 
can  hardly  be  abolished  in  that  large  class  of  cases  where  it  can  only  be 
sustained  by  resorting  to  a  fiction  until  some  other  is  furnished  to  take  its 
place. 

It  by  no  means  follows  that  this  plaintiff  is  entitled  to  recover.  In  the 
first  place,  it  must  appear  that  the  necessaries  furnished  to  the  defendant 
were  furnished  in  good  faith,  and  with  no  purpose  to  take  advantage  of  her 
unfortunate  situation.  And  upon  this  question,  the  great  length  of  time 
which  was  allowed  to  pass  without  procuring  the  appointment  of  a  guardian 
for  her  is  a  fact  to  which  the  jury  would  undoubtedly  attach  much  weight. 
Its  significance  and  importance  must,  of  course,  depend  very  much  on  the 
circumstances  under  which  the  delay  and  omission  occurred,  all  of  which 
will  be  for  the  jury  to  consider  upon  the  question  whether  everything  was 
done  in  good  faith  towards  the  defendant,  and  with  an  expectation  on  the 
part  of  the  plaintiff's  intestate  that  he  was  to  be  paid.  Again :  the  jury 
are  to  consider  whether  the  support  for  which  the  plaintiff  now  seeks  to 
recover  was  not  furnished  as  a  gratuity,  with  no  expectation  or  intention 
that  it  should  be  paid  for,  except  so  far  as  compensation  might  be  derived 
from  the  use  of  the  defendant's  .share  of  the  farm.     And,  upon  this  point, 

1  51  K.  H.  402.  <  Maine,  AncieDt  Law,  26. 
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the  relationship  existing  between  the  parties,  the  length  of  time  the  defend- 
ant  was  there  in  the  family  without  any  move  on  the  part  of  Enoch  F. 
Sceva  to  charge  her  or  her  estate,  the  absence  (if  such  is  the  fact)  of  an 
account  kept  by  him  wherein  she  was  charged  with  her  support,  and  cred- 
ited for  the  use  and  occupation  of  the  land,  —  in  short,  all  the  facts  and 
circumstances  of  her  residence  with  the  family  that  tend  to  show  the  inten- 
tion or  expectation  of  Enoch  F.  Sceva  with  respect  to  being  paid  for  her 
support,  are  for  the  jury.  Munger  tr.  Munger ;  *  Seavey  v.  Seavey ;  *  Bundy 
V,  Hyde.3  If  these  services  were  rendered,  and  this  support  furnished,  with 
no  expectation  on  the  part  of  Enoch  F.  Sceva  that  he  was  to  charge  or  be 
paid  therefor,  this  suit  cannot  be  maintained ;  for  then  it  must  be  regarded 
substantially  in  the  light  of  a  gift  actually  accepted  and  appropriated  by 
the  defendant,  without  reference  to  her  capacity  to  make  a  contract,  or 
even  to  signify  her  acceptance  by  any  mental  assent. 

In  this  view,  the  facts  stated  in  the  case  will  be  evidence  for  the  jury  to 
consider  upon  the  trial ;  but  they  do  not  present  any  question  of  law  upon 
which  the  rights  of  the  parties  can  be  determined  by  the  court. 

Case  discharged. 


THE   PEOPLE   ear.   rrf.  CHARLES   DUSENBURY,   APPELLANT,   v. 
GILBERT  M.   SPEIR  AS  JUSTICE,   ETC.,  RESPONDENT. 

In  the  Court  of  Appbaijs  op  New  York,  April,  1879. 

[Reported  in  77  New  York  Reports,  144] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  affirming  upon  certiorari^  proceedings  under  the 
non-imprisonment  act  (chapter  300,  Laws  of  1831),  by  and  before  defend- 
ant as  justice  of  the  Supreme  [Superior]  Court,  which  resulted  in  the 
issuing  of  a  warrant  fdr  the  arrest  of  the  relator. 

The  facts  appear  sufficiently  in  the  opinion. 

Hall  dt  BlaTidy^  for  appellant. 

Z>.  M,  Porter^  for  respondent. 

Danforth,  J.  In  the  course  of  supplementary  proceedings  instituted 
by  judgment  and  execution  creditors  of  Selah  Hiler,  William  S.  Kiely  was 
appointed  receiver  of  the  property,  etc.,  of  the  judgment  debtor,  and  as 
such  commenced  an  action  in  the  Superior  Court  of  the  city  of  New  York, 
against  Selah  Hiler,  Charles  Dusenbury,  George  W.  Lane,  as  chamberlain 
of  the  city  of  New  York,  and  others.  It  appears  from  the  complaint  that 
at  the  time  of  his  appointment  there  was  an  action  pending  in  favor  of 
Hiler  against  certain  parties,  in  which  a  considerable  sum  of  money  had 
been  obtained  and  placed  in  the  hands  of  Lane  as  chamberlain,  to  the 

»  38  N.  H.  581.  «  87  N.  H.  125.  •  50  N.  H.  11«. 
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credit  of  the  action,  and  payment  of  the  same  to  Hiler  was  forbidden  by 
injunction ;  that  afterwards  Hiler,  with  the  fraudulent  intent  of  obtaining 
possession  of  the  money,  and  preventing  it  from  coming  to  the  hands  of 
his  creditors,  and  with  intent  to  violate  the  iii^junction  order,  claimed  that 
the  money  had  been  previously  assigned  by  him  to  Dusenbury,  in  trust  for 
the  benefit  of  certain  creditors  of  Hiler ;  that  Dusenbury,  with  knowledge 
of  this  injunction,  induced  Lane  to  pay  the  money  to  him  as  such  trustee ; 
that  the  assignment  under  which  Dusenbury  made  the  claim  was  fraudu- 
lent and  void  as  against  creditors,  and  the  plaintiff  as  receiver ;  and  the 
prayer  was  that  the  assignment  be  declared  fraudulent  and  void,  and  the 
plaintiff  have  judgment  against  each  defendant,  payable  out  of  the  money 
received  by  him.  Issue  was  joined,  and  the  trial  court  found,  and  de- 
cided among  other  things,  ''that  the  defendants  Hiler  and  Dusenbury, 
with  the  fraudulent  intent  and  purpose  of  obtaining  possession  of  said 
money,  or  of  transferring  and  disposing  of  the  same,  and  preventing  it 
^from  coming  to  the  hands  of  creditors,  and  with  full  knowledge  of  said  in- 
junction order,  and  with  the  intent  to  violate  it,  procured  by  fraud  an 
order  from  the  court,  requiring  the  chamberlain  to  pay  to  Dusenbury  as 
trustee  the  money  so  deposited  with  him.  That  it  was  so  paid  to  him  as 
trustee.  That  no  assignment  was  in  fact  made  to  Dusenbury  as  trustee  or 
otherwise ;  that  he  was  not  individually  or  as  trustee  entitled  to  it ;  that 
he  wrongfully  and  fraudulently  procured  possession  cf  the  same,  and  judg* 
ment  was  entered  as  stated  in  the  affidavit  hereinafter  referred  to. 

After  the  recovery  of  this  judgment,  the  plaintiff  upon  the  affidavit  of 
his  attorney,  to  which  was  attached  a  copy  of  the  judgment  roll  in  the  ac- 
tion above  referred  to,  applied  to  the  respondent  for  a  warrant  for  the 
arrest  of  the  relator,  under  the  provisions  of  the  act  of  1831  (chapter  300) 
''to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors." 
Upon  the  return  of  the  warrant  a  hearing  was  had,  and  the  relator  dis- 
charged. The  General  Term  of  the  Supreme  Court  reversed  the  determi- 
nation of  the  magistrate,  and  upon  a  rehearing,  the  respondent,  following 
the  rulings  of  that  court,  convicted  the  relator,  and  he  removed  the  pro- 
ceedings to  the  Supreme  Court,  where  they  were  afficmed,  and  from  the 
order  of  that  court  the  relator  has  appealed.  The  first  question  to  be  ex- 
amined relates  to  the  jurisdiction  of  the  officer  who  issued  the  warrant. 
His  authority  in  this  case  was  not  absolute.  It  depended  upon  the  exist- 
ence of  certain  facts.  He  was  required  by  the  statute  from  which  he 
derived  his  authority  to  have  proof  of  these  facts,  and  the  same  statute 
declared  that  he  should  not  issue  a  warrant  without  that  proof,  which  is 
there  prescribed,  and  thus  made  indispensable  to  the  exercise  of  his  author- 
ity. His  jurisdiction,  and  its  limitation  depend  upon  the  provisions  of  the 
act  above  referred  to.  Under  those  provisions,  no  person  can  lawfully  be 
arrested  or  imprisoned  on  any  civil  process,  issuing  out  of  any  court  of  law, 
or  on  any  execution  issuing  out  of  any  court  of  equity  in  any  suit  or  pro- 
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ceediDg  instituted  for  the  recovery  of  any  money  due  upon  any  judgment 
or  decree  founded  upon  contract,  or  due  upon  any  contract  express  or  im- 
plied, or  for  the  recovery  of  any  damages  for  the  non-performance  of  any 
contract.  (Section  1.)  But  in  such  cases  it  is  made  ''lawful  for  the 
plaintiff"  who  shall  have  obtained  judgment  against  such  person,  to  apply 
to  any  judge  of  the  court  in  which  such  suit  is  brought  for  a  warrant  to 
arrest  the  defendant  therein.  (Section  3.)  Then  follow  these  words  of 
prohibition :  ''  No  such  warrant  shall  issue,  unless  satisfactory  evidence  be 
adduced  to  him  by  the  affidavit  of  the  plaintiff,  or  of  some  other  person, 
that  there  is  a  debt  or  demand  due  to  the  plaintiff  from  the  defendant, 
amounting  to  more  than  fifty  dollars,  and  specifying  the  nature  and  amount 
thereof,  as  near  as  may  be,  for  which  the  defendant  according  to  the  pro- 
visions of  this  act  cannot  be  arrested  or  imprisoned,"  and  establishing  one 
or  more  particulars,  which  are  specified,  but  which  do  not  become  at  pres- 
ent, material  in  this  inquiry.  We  are  thus  met  at  the  outset  with  the 
question,  whether  the  judgment,  for  the  enforcement  of  which  these  pro- 
ceedings were  instituted,  was  founded  upon  contract,  or  resulted  from  a 
suit,  which  had  for  its  cause  of  action  a  claim  for  damages  for  the  non-per- 
formance of  a  contract.  And  this  inquiry  must  be  answered  from  the 
affidavit  presented  to  the  judge,  and  on  which  he  based  his  warrant.  The 
affidavit  states  the  recovery  of  a  judgment  against  the  relator,  in  favor  of 
the  plaintiff,  William  S.  Kieley,  as  receiver,  etc.,  of  Selah  Hiler,  for 
83,627.91,  but  neither  states  the  cause  of  action  nor  the  nature  of  the 
indebtedness,  nor  that  it  was  upon  contract  express  or  implied,  nor  any 
fact  from  which  either  of  these  conditions  can  be  inferred.  The  affidavit 
however  contains  these  words :  "  Deponent  further  says  and  charges,  that 
he  verily  believes  that  the  defendant  Dusenbury  neither  had  any  title  or 
right  to  the  moneys  received  by  him  from  the  chamberlain  of  the  city  of 
New  York,  which  is  particularly  mentioned  in  the  judgment  roll  in  which 
the  judgment  in  favor  of  the  plaintiff  was  recovered,  and  that  he  well 
knew  that  he  had  none,  but  that  he  obtained  it  in  disobedience  of  the  in- 
junction restraining  him  from  receiving  the  same,  and  by  fraud  and  im- 
position on  the  Court  of  Common  Pleas,  which  court  made  the  order  on 
which  he  obtained  the  money,  and  this  statement  is  made  upon  the  judg- 
ment roll  in  this  action,  and  findings  of  fact  contained  in  said  judgment 
roll,  and  upon  the  documentary  evidence  put  in  evidence  on  the  trial  to 
obtain  said  judgment.  Deponent  further  says  the  said  judgment  is  wholly 
unpaid,  and  constitutes  the  foregoing  indebtedness ;  and  further  says  that 
for  the  said  cause  of  action,  the  defendant  by  the  first  two  sections  of  the 
act  (above  referred  to)  cannot  be  arrested  or  imprisoned,  as  deponent  is 
advised  and  believes.''  The  clause  last  cited  states  a  mere  inference  of  law, 
and  that  not  the  verified  inference  of  the  affiant,  but  his  belief  merely  of 
the  truth  of  advice  given  him.     It  is  not  enough.     Latham  v,  Westervelt ;  ^ 

1  26  Barb.  260. 
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Broadhead  v.  McConnell.^  Every  fact  stated  in  the  affidavit  as  to  the 
cause  of  action,  meagre  as  it  is  in  facts,  leads  to  an  inference  that  there 
was  no  contract  at  the  foundation  of  the  action,  nor  any  act  or  circum- 
stance from  which  one  could  be  inferred  or  implied.  Indeed  the  &cts 
dharged  indicate  directly  a  cause  of  action  resting  in  tort.  That  the  de- 
fendant obtained  the  money  without  right  or  title,  and  that  he  well  knew 
he  had  none,  excludes  the  idea  that  he  received  it  under  a  contract,  and 
when  we  are  told  furthermore  that  he  received  the  money  in  disobedience 
of  an  injunction  order  i*estraining  him  from  receiving  it,  and  then  that  he 
obtained  it  by  fraud  and  imposition  on  the  court,  we  perceive  not  only  that 
there  was  no  contract,  but  that  there  is  no  fact  from  which  a  contract  can 
be  implied,  and  that  if  the  allegations  are  true,  the  cause  of  action  was 
not  one  for  which  the  defendant,  according  to  the  provisions  of  the  statute, 
could  not  be  arrested.  Nor  is  there  any  fact  stated  in  the  judgment  roll 
which  aids  or  strengthens  the  affidavit.  There  is  nothing  in  the  complaint 
or  findings  to  indicate  that  the  cause  of  action  was  a  contract  express  or 
implied,  and  upon  the  hearing  before  the  respondent  after  the  arrest  of 
the  defendant,  he  so  held,  saying:  *'In  looking  at  the  judgment  roll  it  is 
plain  that  the  warrant  herein  should  not  have  been  granted,  for  the  de- 
fendant could  have  been  arrested  in  that  original  action,  and  if  so  he  can- 
not be  prosecuted  under  *^  the  act  to  abolish  imprisonment  for  debt.*' 

And  the  learned  judge  who  delivered  the  opinion  of  the  General  Term 
upon  the  first  review,^  says  :  "  The  complaint  in  the  receiver's  action 
neither  set  forth  in  terms,  nor  in  any  manner  alluded  to  any  contract 
existing  between  himself  or  the  judgment  debtor,  and  the  defendant 
Dusenbury,  either  as  a  basis  of  the  liability  desired  to  be  enforced  and 
maintained,  or  otherwise,"  but  upholds  the  jurisdiction  of  the  judge  upon 
the  ground  that  ''  from  the  facts,  imperfectly  stated  in  the  complaint  as 
they  were,  it  could  readily  be  seen  that  an  implied  contract  existed  in  law 
for  the  payment  of  the  moneys  received  by  the  defendant  Dusenbury,  to 
the  receiver,  in  case  he  had  no  right  to  receive  and  hold  them  upon  the 
ground  claimed  by  him.'*  We  cannot  agree  with  the  learned  judge  in  this 
construction  of  the  statute.  On  the  contrary  we  think  that  the  express 
contract  referred  to  in  the  statute  is  one  which  has  been  entered  into  by 
the  parties,  and  upon  which  if  broken  an  action  will  lie  for  damages,  or  is 
implied,  when  the  intention  of  the  parties,  if  not  expressed  in  words,  may 
be  gathered  from  their  acts  and  from  surrounding  circumstances ;  and  in 
either  case  must  be  the  result  of  the  free  and  boiui  fidt  exercise  of  the  will, 
producing  the  aggregatio  mentiunif  the  joining  together  of  two  minds,  es- 
sential to  a  contract  at  common  law.  There  is  a  class  of  cases  where  the 
law  prescribes  the  rights  and  liabilities  of  persons  who  have  not  in  reality 
entered  into  any  contract  at  all  with  one  another,  but  between  whom  cir- 
cumstances have  arisen  which  make  it  just  that  one  should  have  a  right, 

1  3  Barb.  187.  «  12  Hun,  70. 
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and  the  other  should  be  subject  to  a  liability,  similar  to  the  rights  and  lia- 
bilities in  certain  cases  of  express  contract.  Thus,  if  one  man  has  ob- 
tained money  from  another,  through  the  medium  of  oppression,  imposition, 
extortion,  or  deceit,  or  by  the  commission  of  a  trespass,  such  money  may 
be  recovered  back,  for  the  law  implies  a  promise  from  the  wrong-doer  to 
restore  it  to  the  rightful  owner,  although  it  is  obvious  that  this  is  the  very 
opposite  of  his  intention.  Implied  or  constructive  contracts  of  this  nature 
are  similar  to  the  constructive  trusts  of  courts  of  equity,  and  in  fact  are 
not  contracts  at  all.^  And  a  somewhat  similar  distinction  is  recognized  in 
the  civil  law,  where  it  is  said  r  ''In  contracts  it  is  the  consent  of  the  con- 
tracting parties  which  produces  the  obligation ;  in  quasi-contracts  there  is 
not  any  consent.  The  law  alone,  or  natural  equity  produces  the  obligation 
by  rendering  obligatory  the  fact  from  which  it  results.  Therefore  these 
facts  are  called  quasi-contracts,  because  without  being  contracts,  they  pro- 
duce obligations  in  the  same  manner  as  actual  contracts."  '  And  again  at 
common  law  says  Blackstone:'  ''If  any  one  cheats  me  with  false  cards,  or 
dice,  or  l^  false  weights  or  measures,  or  by  selling  me  one  commodity  for 
another,  an  action  on  the  case  lies  against  him  for  damages,  upon  the  con- 
tract which  the  law  implies  that  every  transaction  is  fair  and  honest."  So 
if  money  is  stolen,  its  owner  may  sue  the  thief  for  conversion ;  doubtless 
he  may  sue  him  for  money  had  and  received  to  his  use,  but  in  either  of 
these  cases  could  it  be  claimed  that  the  wrong-doer  was  within  the  pro- 
tection of  the  act  passed  to  abolish  imprisonment  for  debt,  or  that  the  con- 
tract implied  by  law  was  the  contract  specified  in  the  first  section  of  that 
act  ?  Surely  not.  And  to  that  class  the  present  case  belongs.  The  court 
below  expressly  puts  the  obligation  upon  the  mere  authority  of  the  law, 
and  makes  a  contract  "  by  force  of  natural  equity."     The  learned  judge 

1  Addison  on  Contracts,  22. 

a  1  Poth.  Ob.  113. 

It  remains  to  consider  the  development  of  Indebitatus  Assumpsit  as  a  remedy  upon 
qnasi-contracts,  or,  as  they  have  been  commonly  called,  contracts  implied  in  law.  The 
contract  implied  in  fact,  as  we  have  seen,  is  a  true  contract.  But  the  obligation  created 
by  law  is  no  contract  at  all.  Neither  mutual  assent  nor  consideration  is  essential  to  its 
validity.  It  is  enforced  regardless  of  the  intention  of  the  obligor.  It  resembles  the  trae 
contract,  however,  In  one  important  particular.  The  duty  of  the  obligor  is  a  positive 
one,  that  is,  to  act.  In  this  respect  they  both  differ  from  obligations,  the  breach  of 
which  constitutes  a  tort,  where  the  duty  is  negative,  that  is,  to  forbear.  Inasmuch  as 
it  has  been  customary  to  regard  all  obligations  as  arising  either  ex  contractu  or  ex  delicto^ 
it  is  readily  seen  why  obligations  created  by  law  should  have  been  treated  as  contracts. 
These  constructive  duties  are  more  aptly  defined  in  the  Roman  law  as  obligations  quasi 
ex  contractu  than  by  our  ambiguous  "implied  contracts."  (In  Finch,  Law,  150,  they  are 
called  "as  it  were"  contracts.)  Quasi-contracts  are  founded  (1)  upon  a  record,  (2)  upon 
a  statutory,  official,  or  customary  duty,  or  (3)  upon  the  fundamental  principle  of  justice 
that  no  one  ought  unjustly  to  enrich  himself  at  the  expense  of  another. —  Ames,  The 
History  of  AssumpsU,  2  Harvard  Law  Beview,  63,  64.  —  Ed. 

>  3  Bl.  Com.  165. 
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says :  "  The  law  implied  a  promise  to  pay  over,  as  the  judgment  directed 
that  to  be  done."  So  obligations  are  created  in  consequence  of  frauds  or 
negligence,  and  in  either  case  the  law  compels  reparation,  and  permits  the 
tort  to  be  waived,  but  there  is  no  contract.  That  can  only  come  from  a 
convention  or  agreement  of  two,  not  by  the  option  or  at  the  election  of 
one.  In  the  case  before  us  there  is  not  even  an  election,  for  the  complaint 
states  no  contract,  nor  charges  any  assumpsit. 

It  is  also  claimed  by  the  respondent's  counsel  that  inasmuch  as  the  judg* 
meut  declares  the  assignment  under  which  the  defendant  claimed  the 
money  in  question  to  be  void,  therefore  Dusenbury  must  be  deemed  to 
have  fraudulently  incurred  the  obligation  for  which  the  action  was  brought, 
but  that  position  is  subject  to  the  objection  before  mentioned  ;  in  that  the 
debt  or  obligation  spoken  of  in  the  act  of  1831  means  a  contract  resulting 
from  the  voluntary  arrangement  of  the  parties,  and  not  one  implied  by 
law  for  the  purpose  of  giving  a  remedy  for  a  wrong  suffered. 

That  the  debt  or  obligation  was  fraudulently  incurred  is  one  of  the  par- 
ticulars which,  proved  to  exist,  permits  the  judge  to  issue  th^  warrant ; 
but  it  must  be  remembered  that  in  an  action  for  the  recovery  of  a  debt,  no 
arrest  can  be  had,  and  it  is  mere  evasion  to  say  the  defendant  violated  the 
injunction ;  imposed  upon  the  court ;  made  a  claim  under  a  fictitious  as- 
signment; and  so,  having  wrongfully  obtained  the  money,  he  refuses  to 
pay  it  over,  but  the  law  says  he  ought  to,  therefore  he  shall  be  deemed  to 
have  promised,  hence  you  may  sue  on  that  assumpsit,  but  you  cannot 
arrest  because  the  non-imprisonment  act  says  you  shall  not  in  an  action  on 
contract.  Therefore  you  set  out  in  an  affidavit  the  very  frauds  in  conse- 
quence of  which  the  law  implied  the  contract,  and  demand  the  arrest  of  the 
defendant.  It  is  very  clear  that  an  action  for  wrongs  to  pereons,  or  to 
their  property;  actions  of  trover  or  trespass,  or  replevin,  are  not  within 
the  section,  for  they  do  not  arise  on  contract.  The  party  wronged  cannot 
by  waiving  the  tort  make  a  contract,  and  then  resort  to  the  fact  which 
constituted  the  tort  as  a  ground  of  ari'est.  Fassett  t^.  Tallmadge,^  was  an 
action  similar  to  the  one  upon  which  these  proceedings  are  based,  to  set 
aside  a  conveyance  made  by  a  debtor  of  the  plaintifif  to  the  defendant  Tall- 
madge,  on  the  ground  that  it  was  fraudulent  and  void  as  to  creditors ;  it 
was  so  held,  and  the  defendant  was  ordered  to  pay  to  a  receiver  appointed 
by  the  court  a  sum  of  money  for  the  property  received  by  him.  In  con- 
sidering whether  he  was  liable  to  be  imprisoned,  the  court  say  :  "The  first 
section  of  the  act  to  abolish  imprisonment  for  debt,  and  the  one  hundred 
and  seventy-ninth  section  of  the  Code,  fourth  subdivision,  are  expressly 
confined  in  their  operation  to  cases  of  contract,  or  in  which  the  debt  is 
contracted,  or  an  obligation  is  incurred.  Neither  of  them  apply  to  a  case 
like  the  present,  where  the  action  is  a  proceeding  in  equity  to  set  aside  a 
conveyance  or  assignment  of  personal  property." 

1  87  Barb.  436. 
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As  the  complaint  stated  no  cause  of  action  upon  contract,  and  as  the 
affidavit  presented  to  the  judge  contained  no  statement  or  assertion  tend- 
ing to  establish  a  contract  express  or  implied  as  the  basis  of  the  judgment, 
but  on  the  contrary  an  action  to  recover  the  fund  on  the  ground  of  its 
unlawful  appropriation  or  conversion  by  the  defendant,  showing  misfeas- 
ance or  malfeasance  on  his  part,  rather  than  a  contract  liability,  the  case 
is  not  within  the  statute. 

Many  other  questions  are  raised  by  the  appellant's  points,  but  as  the 
conclusion  to  which  we  have  arrived  in  regard  to  the  one  above  mentioned 
goes  to  the  foundation  of  the  proceedings,  it  is  unnecessary  to  discuss 
them. 

The  order  of  the  General  Term  should  be  reversed,  and  the  warrant  of 
Judge  Speir  for  the  arrest  of  the  relator,  dated  14th  of  November,  1876, 
and  all  subsequent  proceedings  thereunder,  vacated  and  set  aside. 

All  concur,  except  Miller,  J.,  absent  at  argument. 

Ordered  accordingly* 


STATE    OF    LOUISIANA    ex   rel.    FOLSOM    v.    MAYOR    AND 
ADMINISTRATORS  OF  NEW  ORLEANS. 

In  THE  Supreme  Court  of  the  United  States,  November  19,  1883. 

[Reported  in  109  United  States  Reports,  285.] 

Mandamus  prayed  for  in  the  Supreme  Court  of  Louisiana  to  the  city 
authorities  of  New  Orleans,  to  compel  them  to  levy  taxes  and  pay  a 
judgment  recovered  by  the  relator.  The  prayer  being  denied,  the  decision 
was  brought  here  on  error  for  review,  on  the  ground  of  repugnancy  to  the 
Constitution  and  laws  of  the  United  States.  The  facts  appear  in  the 
opinion  of  the  court. 

Mr.  Thomas  J,  Semmes  for  the  plaintiffs  in  error. 

Mr.  W.  F.  Morris  for  the  defendants  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  relators  are  the  holders  of  two  judgments  against  the  city  of  New 
Orleans,  one  for  $26,850,  the  other  for  $2,000.  Both  were  recovered  in 
the  courts  of  Louisiana ;  the  first  in  June,  1877,  by  the  relators ;  the 
second  in  June,  1874,  by  parties  who  assigned  it  to  them.  Both  judgments 
were  for  damages  done  to  the  property  of  the  plaintiffs  therein  by  a  mob 
or  riotous  assemblage  of  people  in  the  year  1873.  A  statute  of  the  State 
made  municipal  corporations  liable  for  damages  thus  caused  within  their 
limits.     Rev.  Stats,  of  La.,  1870,  sect.  2453. 

The  judgments  were  duly  registered  in  the  office  of  the  comptroller  of 
the  city,  pursuant  to  the  provisions  of  the  act  known  as  No.  5  of  the 
extra  session  of  1870,  and  the  present  proceeding  was  taken  by  the  relators 
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to  compel  the  authorities  of  the  city  to  provide  for  their  payment.  At 
the  time  the  injuries  complained  of  were  committed,  and  one  of  the  judg- 
ments was  recovered,  the  city  of  New  Orleans  was  authorized  to  levy  and 
collect  a  tax  upon  property  within  its  limits  of  one  dollar  and  seventy-five 
cents  upon  every  one  hundred  dollars  of  its  assessed  value.  At  the  time 
the  other  judgment  was  recovered  this  limit  of  taxation  was  reduced  to 
one  dollar  and  fifty  cents  on  every  one  hundi*ed  dollars  of  the  assessed 
value  of  the  property.  By  the  Constitution  of  the  State,  adopted  in  1879, 
the  power  of  the  city  to  impose  taxes  on  property  within  its  limits  was 
further  restricted  to  ten  mills  on  the  dollar  of  the  valuation. 

The  effect  of  this  last  limitation  is  to  prevent  the  relators,  who  are  not 
allowed  to  issue  executions  against  the  city,  from  collecting  their  judgments, 
as  the  funds  receivable  from  the  tax  thus  authorized  to  be  levied  are 
exhausted  by  the  current  expenses  of  the  city,  which  must  first  be  met. 

The  relators  sought  in  the  State  courts  to  compel  a  levy  by  the  city  of 
taxes  to  meet  their  judgments  at  the  rate  permitted  when  the  damages 
were  done  for  which  the  judgments  were  obtained.  They  contended  that 
the  subsequent  limitation  imposed  upon  its  powers  violated  that  clause  of 
the  federal  Constitution  which  prohibits  a  State  from  passing  a  law  im- 
pairing the  obligation  of  contracts,^  and  also  that  clause  of  the  Fourteenth 
Amendment  which  forbids  a  State  to  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law.  The  supreme  court  of  the  State, 
reversing  the  lower  court,  decided  against  the  relators,  and  the  same 
contention  is  renewed  here. 

The  right  to  reimbursement  for  damages  caused  by  a  mob  or  riotous 
assemblage  of  people  is  not  founded  upon  any  contract  between  the  city 
and  the  sufferers.  Its  liability  for  the  damages  is  created  by  a  law  of  the 
legislature,  and  can  be  withdrawn  or  limited  at  its  pleasure.  Municipal 
corporatious  are  instrumentalities  of  the  State  for  the  convenient  adminis- 
tration of  government  within  their  limits.  They  are  invested  with  authority 
to  establish  a  police  to  guard  against  disturbance  \  and  it  is  their  duty  to 
exercise  their  authority  so  as  to  prevent  violence  from  any  cause,  and 
particularly  from  mobs  and  riotous  assemblages.  It  has,  therefore,  been 
generally  considered  as  a  just  burden  cast  upon  them  to  require  them  to 
make  good  any  loss  sustained  from  the  acts  of  such  assemblages  which 
they  should  have  repressed.  The  imposition  has  been  supposed  to  create, 
in  the  holders  of  property  liable  to  taxation  within  their  limits,  an  interest 
to  discourage  and  prevent  any  movements  tending  to  such  violent  proceed- 
ings. But,  however  considered,  the  imposition  is  simply  a  measure  of 
legislative  policy,  in  no  respect  resting  upon  contract,  and  subject,  like  all 
other  measures  of  policy,  to  any  change  the  legislature  may  see  fit  to  make, 
either  in  the  extent  of  the  liability  or  in  the  means  of  its  enforcement. 
And  its  character  is  not  at  all  changed  by  the  fact  that  the  amount  of  loss, 

^  Only  80  much  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 
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in  pecuniary  estimation,  has  been  ascertained  and  established  by  the  judg* 
ments  rendered.  The  obligation  to  make  indemnity  created  by  the  statiite 
has  no  more  element  of  contract  in  it  because  merged  in  the  judgments 
than  it  had  previously.  The  term  "  contract "  is  used  in  the  Constitution 
in  its  ordinary  sense,  as  signifying  the  agreement  of  two  or  more  minds,  for 
considerations  proceeding  from  one  to  the  other,  to  do,  or  not  to  do,  certain 
acts.     Mutual  assent  to  its  terms  is  of  its  very  essence. 

A  judgment  for  damages,  estimated  in  money,  is  sometimes  called  by 
text  writers  a  specialty  or  contract  of  record,  because  it  establishes  a  legal 
obligation  to  pay  the  amount  recovered ;  and,  by  a  fiction  of  law,  a  promise 
to  pay  is  implied  where  such  legal  obligation  exists.  It  is  on  this  principle 
that  an  action  ex  contractu  will  lie  upon  a  judgment.^  But  this  fiction 
cannot  convert  a  transaction  wanting  the  assent  of  parties  into  one  which 
necessarily  implies  it.  Judgments  for  torts  are  usually  the  result  of  vio- 
lent contests,  and,  as  observed  by  the  court  below,  are  imposed  upon  tlie 
losing  party  by  a  higher  authority  against  his  will  and  protest  The 
prohibition  of  the  federal  Coustitution  was  intended  to  secure  the  observ- 
ance of  good  faith  in  the  stipulation  of  parties  against  any  State  action. 
Where  a  transaction  is  not  based  upon  any  assent  of  parties,  it  cannot 
be  said  that  any  faith  is  pledged  with  respect  to  it ;  and  no  case  arises 
for  the  operation  of  the  prohibition.  Garrison  v.  City  of  New  York." 
There  is,  therefore,  nothing  in  the  liabilities  of  the  city  by  reason  of  which 
the  relators  recovered  their  judgments  that  precluded  the  State  from 
changing  the  taxing  power  of  the  city,  even  though  the  taxation  be  so 
limited  as  to  postpone  the  payment  of  the  judgments. 

Judgment  affirmed.^ 

Mr.  Justice  Harlan  dissenting. 

By  the  Constitution  of  Louisiana  adopted  in  1879,  and  which  went  into 
effect  January  Ist,  1880,  it  is  declared  ''  no  parish  or  municipal  tax,  for  all 
purposes  whatever,  shall  exceed  ten  mills  on  the  dollar  of  valuation." 

The  judgments  held  by  plaintiff  in  error  against  the  city  of  New  Orleans 
were  rendeiied  and  became  final  long  before  the  adoption  of  that  constitu- 
tional provision.  At  the  time  of  their  rendition,  the  law  forbade  execution 
against  the  defendant,  but  the  city  had  the  power,  and  was  under  a  duty, 
which  the  courts  could  compel  it  to  discharge,  to  include  in  its  budget  or 
annual  estimate  for  contingent  expenses,  a  sum  sufficient  to  pay  these 
judgments.  At  that  time,  also,  the  rate  of  taxation  prescribed  by  law  was 
ample  to  enable  the  city  to  meet  all  such  obligations.  But  if  the  limitation 
upon  taxation  imposed  by  the  State  Constitution  be  applied  to  the  judg- 
ments in  question,  then,  it  is  conceded,  the  city  cannot  raise  more  money 
than  will  be  required  to  meet  the  ordinary  and  necessary  expenses  of 
municipal  administration.     Consequently  under  the  limit  of  ten  mills  on 

»  Chitty  on  Contracts,  Perkins*  Ed.  87.  «  21  Wall.  208. 

'  Mr.  JoBtic*  BuADLET  delivered  a  ooncnrrin^  opinion.  —  £d. 
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the  dollar  of  valuation,  the  judgments  of  plaintiffs  become  as  valueless  as 
they  would  be,  had  the  State  Constitution,  in  terms,  forbidden  the  city  from 
paying  them. 

1.  Are  the  judgments  in  question  contracts  ?  ^  This  question  is  answered 
by  the  Court  of  Appeals  of  New  York,  speaking  by  Woodruff,  J.,  in  l^aylor 
V.  Root.^     It  is  there  said  :  — 

''Contracts  are  of  three  kinds:  Simple  contracts,  contracts  by  specialty,  and 
contracts  of  record.  A  judgment  is  a  contract  of  the  highest  nature  known  to  the 
law.  .  .  .  The  cause  or  consideration  of  the  judgment  is  of  no  possible  importance ; 
that  is  merged  in  the  judgment.  When  recovered,  the  judgment  stands  as  a  con- 
clusive declaration  that  the  plaintiff  therein  is  entitled  to  the  sum  of  money 
recovered.  No  matter  what  may  have  been  the  original  cause  of  action,  the 
judgment  forever  settles  the  plaintiff's  claim  and  the  defendant's  assent  thereto ; 
this  assent  may  have  been  reluctant,  but  in  law  it  is  an  assent,  and  the  defendant 
is  estopped  by  the  judgment  to  dissent.  Forever  thereafter,  any  claim  on  the 
judgment  is  setting  up  a  cause  of  action  on  contract." 

Blackstone  says  that  "  when  any  specific  sum  is  adjudged  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  action  or  suit  at  law,  this  is  a  contract 
of  the  highest  nature,  being  established  by  the  sentence  of  a  court  of  judi- 
cature."' Chitty  enumerates  judgments  among  contracts  or' obligations 
of  record,  and  observes  that  they  "  are  of  superior  force,  because  they  have 
been  promulgated  by,  or  are  founded  upon,  the  authority  and  have  received 
the  sanction  of  a  oourt  of  record."  ^  An  action  in  form  ex  contractu  will 
lie  on  a  judgment  of  a  court  of  record,  because  the  law  implies  a  contract 
to  pay  it  from  the  fact  of  there  being  a  legal  obligation  to  do  so,  ''although," 
says  Chitty,  "the  transaction  in  its  origin  was  totally  unconnected  with 
contract,  and  there  has  been  no  promise  in  fact."  * 

It  seems  to  me  that  these  judgments  are  contracts,  within  any  reasonable 
interpretation  of  the  contract  clause  of  the  national  Constitution.  It  can 
hardly  be  that  the  framers  of  that  instrument  attached  less  consequence 
to  contracts  of  record  than  to  simple  contracts.  If  this  view  be  correct, 
then  the  withdrawal  from  the  city  of  New  Orleans  of  the  authority  which 
it  possessed  when  they  were  rendered,  to  levy  taxes  sufficient  for  their 
payment,  impaired  the  obligation  of  the  contracts  evidenced  by  those 
judgments. 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 

«  4  Keyes,  344.  «  8  Bl.  Com.  465.  *  Chitty  on  Contracts,  8. 

•  Id.  87. 
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INHABITANTS  OF  MILFORD  v.  COMMONWEALTH. 
In  the  Supbemb  Judicial  Court  of  Massachusetts,  Febbuabt  26  1887. 

[Reported  in  144  Massachusetts  Reports,  64.] 

Petition  to  the  Superior  Court,  under  the  Pub.  Stats,  c  195,  to  recover 
for  the  support  of  Susan  Touhey,  alleged  to  have  been  a  State  pauper,  who 
fell  into  distress  in  Milford,  and  who  was  not  able  to  be  removed  to  the 
State  almshouse. 

At  the  trial  before  Knowlton,  Mason,  and  Barker,  JJ.,  the  petitioner's 
evidence  tended  to  show  that  said  Susan  was  a  State  pauper,  and  that  she 
was  in  need  of  relief,  and  was  properly  supported  by  the  petitioner,  under 
the  provisions  of  the  Pub.  Stats,  c.  86,  §  25,  at  the  cost  stated  in  the 
account  annexed  to  the  petition. 

The  court  found  as  a  fact  that  no  express  contract  was  made  by  the 
respondent  for  the  board  of  the  pauper  named  in  the  petition,  but  that 
whatever  was  said  by  the  agent  of  the  Commonwealth  was  with  reference 
merely  to  the  amount  of  the  allowance  to  be  made,  under  the  statute,  upon 
the  bills  of  the  town  of  Milford,  presented  in  accordance  with  the  provisions 
of  the  Pub.  Stats,  c.  86,  §  26. 

The  court  ruled,  as  matter  of  law,  that  the  claim  of  a  town  for  reimburse- 
ment under  said  §  26  was  not  a  claim  founded  upon  contract  for  the  pay- 
ment of  money,  within  the  meaning  of  the  Pub.  Stats,  c.  195,  §  1 ;  and 
found  for  the  respondent.     The  petitioner  alleged  exceptions. 

S,  U,  Tyng^  for  the  petitioner. 

H.  N,  JShepard,  Assistant  Attorney  General,  for  the  Commonwealth. 

Field,  J.  The  question  of  law  to  be  decided  is  whether  the  claim  that 
the  Commonwealth  reimburse  to  the  town  the  expenses  incurred  in  the 
support  of  a  State  pauper,  under  the  Pub.  Stats,  c.  86,  §§  25,  26,  is  a  claim 
which  is  founded  upon  a  contract  for  the  payment  of  money,  within  the 
meaning  of  the  Stat,  of  1879,  c.  255  (Pub.  Stats,  c.  195).  See  Stats.  1865, 
c.  162;  1869,  c  12;  1879,  c.  291,  §  3. 

The  Court  of  Claims  of  the  United  States,  under  statutes  which  give  it 
jurisdiction  to  hear  and  determine  "  all  claims  founded  upon  any  law  of 
Congress,  ...  or  upon  any  contract,  expressed  or  implied,  with  the  govern- 
ment of  the  United  States,''  <bc.,  has  heard  and  determined  claims  for 
salaries  or  pay  established  by  a  law  of  the  United  States,  and  these  have 
been  sometimes  spoken  of  as  claims  founded  on  contract,  although  it  is  not 
clear  that  they  ought  not  to  be  regarded  as  claims  founded  upon  a  law  of 
the  United  States.     U.  S.  Rev.  Stats.  §  1059.     Patton  v.  United  States ;  ^ 

1  7Ct  of  01.  362,  371. 
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French  v.  United  States ;  ^  Collins  v.  United  States ;  ^  Mitchell  v.  United 
States  ; '  United  States  v.  Langston.* 

In  matters  of  procedure,  penalties  have  usually  been  regarded  as  debts. 
In  the  Pub.  Stats,  c.  167,  §  1,  actions  for  penalties  are  excluded  from  actions 
of  contract,  and  are  included  in  actions  of  tort,  but  actions  under  statutes 
to  recover  for  money  expended  have  usually  been  actions  of  contract.  New 
Salem  v,  Wendell ; '  Oakham  v,  Sutton ; '  Amherst  v.  Shelbume ;  ^  Wenham 
V.  Essex.^ 

The  law  regards  the  money  as  expended  at  the  implied  request  of  the 
defendant,  and  a  promise  to  pay  the  money  is  said  to  be  implied  from  the 
liability  created  by  the  statute.  A  contract  may  be  expressly  made,  or  a 
contract  may  be  inferred  or  implied  when  it  is  found  that  there  is  an  agree- 
ment of  the  parties  and  an  intention  to  create  a  contract,  although  that 
intention  has  not  been  expressed  in  terms  of  contract ;  in  either  case,  there 
is  an  actual  contract.  But  a  contract  is  sometimes  said  to  be  implied  when 
there  is  no  intention  to  create  a  contract,  and  no  agreement  of  parties,  but 
the  law  has  imposed  an  obligation  which  is  enforced  as  if  it  were  an  obliga- 
tion arising  ex  cofttractu.  In  such  a  case,  there  is  not  a  contract,  and  the 
obligation  arises  ex  lege. 

We  are  of  opinion  that  the  Stat,  of  1879,  c.  255,  was  not  intended  to 
give  to  the  Superior  Court  jurisdiction  over  obligations  for  the  payment  of 
money  imposed  by  statute  upon  the  Commonwealth.  There  are  many  such 
obligations,  but  they  are  not  withui  any  of  the  definitions  of  a  contract,  all 
of  which  require  a  consent  or  agreement  of  the  parties.  These  statutory 
obligations  are  performed  by  the  various  officers  of  the  Commonwealth,  or 
by  the  Legislature.  In  one  case,  at  least,  there  is  a  remedy  by  a  petition 
in  the  nature  of  a  petition  of  right,  to  be  filed  in  the  Supreme  Judicial 
Court.  Pub.  Stats,  c.  13,  §  64.  In  most  cases,  however,  no  judicial 
remedy  against  the  Commonwealth  has  been  provided,  and  the  Common- 
wealth cannot  be  sued  in  its  own  courts  without  clear  statutory  authority. 

We  think  that  the  Pub.  Stats,  c.  195,  must  be  confined  to  actual  contracts 
made  by  the  Commonwealth  for  the  payment  of  money,  and  we  are  not 
now  required  to  determine  whether  they  must  be  express  contracts. 

Exceptions  overruled, 

1  16  Ct.  of  01.  419.  «  16  Ct.  of  CI.  22. 

8  18  Ct.  of  CI.  281 ;  s.  c.  109  U.  S.  1  *  118  U.  8.  389. 

*  2  Pick.  341.  «  18  Met.  192  »  11  Gray,  107  »  103  Maas.  117. 
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SECTION  n. 

WHERBIN    IT  DIFFERS  FROM  TORT. 


PERKINSON  V.  GILFORD  and  Others. 
In  the  Kino's  Bench,  Easter  Term,  1640. 

[Reported  in  Croke,  Charles,  639.] 

Debt  against  Gilford  and  others,  executors  of  William  Collier,  Esq.,  late 
sheriff  of  the  county  of  Dorset,  for  two  and  twenty  pounds  ten  shillings. 
Whereas  the  plaintifif  had  recovered  in  the  Common  Pleas  against  the 
executor  of  William  Pawlett  a  deht  of  one  hundred  pounds,  and  two  and 
twenty  pounds  ten  shillings  for  damages,  the  debt  and  damages  de  bonis 
testatoris,  si,  <tc ;  et  si  fiony  the  said  two-and-twenty  pounds  ten  shillings  de 
bonis  propriis  ;  and  the  record  being  removed  into  this  court,  the  plaintiff 
had  a  fieri  facias  directed  to  the  said  William  Collier,  sheriff  of  Dorset,  for 
the  levying  of  the  said  two-and-twenty  pounds  ten  shillings  damages  of  the 
goods  of  the  said  executor :  and  by  virtue  thereof  he  levied  the  said  two- 
and-twenty  pounds  ten  shillings,  and  afterwards  died  without  paying,  kc, ; 
whereupon  he  demanded  it  of  the  said  executors,  and  they  had  not  paid  it, 
per  quod  actio  aecrevit.  The  defendants  pleaded  non  debet;  and  found 
against  them. 

Mallet  moved  in  arrest  of  judgment. 

The  Fourth  Objection,^  That  although  the  action  lies  against  the 
sheriff  himself,  yet  it  lies  not  against  his  executors ;  for  the  non-payment 
is  a  personal  wrong,  wherewith  his  executors  are  not  chargeable,  as  debt 
upon  an  escape  lies  not  against  a  sheriff's  executors. 

But  Berkley,  Jones,  and  myself  (Brampston  being  absent)  agreed,  that 
the  action  well  lies.  And  for  the  fourth  objection  they  held,  that  the 
sheriff's  executors  are  as  well  chargeable  as  himself:  for,  as  Jones  said, 
there  is  a  diversity  where  the  sheriff  is  chargeable  in  his  life  for  a  personal 
tort  or  misfeasance ;  there  his  person  is  only  chargeable,  and  there  actio 
moritur  eum  persojia :  but  where  he  is  chargeable  for  levying  of  money,  and 
not  paying  it  over,  that  is  for  a  duty ;  and  there,  if  he  dies,  his  executors 
are  chargeable  as  well  as  himself;  which  is  the  reason,  that  for  an  escape 
by  the  sheriff  his  executors  are  not  chargeable :  but  there  would  be  great 
mischief  if  the  sheriff's  executors  should  not  be  liable  in  this  case ;  for  the 
plaintiff  had  a  duty  due  to  him  from  the  executors  of  Pawlett  the  first 

^  Only  so  mach  of  the  case  is  givea  as  relates  to  this  objection.  —  En. 
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defendant,  who  paid  it  to  the  sheriff,  and  thereby  was  discharged  thereof : 
and  if  the  plaintiff  should  not  recover  it  against  the  sheriff's  executors,  he 
should  be  without  remedy,  which  the  law  will  not  suffer.  Wherefore  they 
all  agreed,  that  the  action  well  lay.  And  rule  was  given  to  have  judgment 
entered,  unless,  &o. 


HAMBLY  AND  Another,  Assignees  of  MOON  v.  TEOTT,  Administrator. 

In  the  Kino's  Bench,  Hilary  Term,  1676. 

[Reported  in  Cowper,  871.] 

In  trover  against  an  administrator  cum  testamento  annexe,  the  declara- 
tion laid  the  conversion  by  the  testator  in  his  lifetime.  Plea,  that  the 
testator  was  not  guilty.     Verdict  for  the  plaintiff. 

Mr.  Kerhy  had  moved  in  arrest  of  judgment  upon  the  ground  of  this 
being  a  personal  tort,  which  dies  with  the  person ;  upon  the  authority  of 
Collins  V,  Fennerel^and  had  a  rule  to  shew  cause. 

Mr.  Butler  last  t«rm  shewed  cause.  —  The  objection  made  to  the  plain- 
tiff^'s  title  to  recover  in  this  case  is  founded  upon  the  old  maxim  of  law 
which  says,  actio  personalis  moritur  cum  persona.  But  that  objection  does 
not  hold  here ;  nor  is  the  maxim  applicable  to  all  personal  actions ;  if  it 
were,  neither  debt  nor  assumpsit  would  lie  against  an  executor  or  admiuis- 
trator.  If  it  is  not  applicable  to  all  personal  actions,  there  must  be  some 
restriction ;  and  the  true  distinction  is  this  \  where  the  action  is  founded 
merely  upon  an  injury  done  to  the  person,  and  no  property  is  in  question, 
there  the  action  dies  with  the  person,  as  in  assault  and  battery,  and  the 
like.  But  where  property  is  concerned,  as  in  this  case;  the  action  remains 
notwithstanding  the  death  of  the  party. 

Trover  is  not  like  trespass,  but  lies  in  a  variety  of  cases  where  a  party 
gets  the  possession  of  goods  lawfully.  It  is  founded  solely  in  property, 
and  the  value  of  the  goods  only  can  be  recovered.  Therefore,  the  damages 
are  as  certain  as  in  any  action  of  assumpsit.  As  to  the  case  of  Collins  v. 
Fennerell,  it  is  a  single  authority  and  was  not  argued  ;  therefore,  most 
probably  was  determined  simply  on  the  old  maxim.  But  Savile  40,  case 
90,  is  directly  the  other  way. 

Where  the  damages  are  merely  vindictive  and  uncertain,  an  action  will 
not  lie  against  an  executor ;  but  where  the  action  is  to  recover  property, 
there  the  damages  are  certain,  and  the  rule  does  not  hold.  This  is  an  action 
for  sheep,  goats,  pigs,  oats,  and  cyder  converted  by  injustice  to  the  use  of 
the  person  deceased ;  therefore,  this  action  does  not  die  with  the  person. 

1  Trin.  22,  23,  Geo.  %  B.  R. 
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Mr.  Kerhy  amtra  for  the  defendant  cited  Carter  v.  Fossett,^  where  Jones, 
Justice,  said,  **  that  when  the  act  of  the  testator  includes  u  tort,  it  does  not 
extend  to  the  executor ;  but  being  personal  dies  with  him ;  as  trover  and 
conversion  does  not  lie  against  an  executor  for  trover  fait  par  luy^ 
Collins  tr.  Fennerell,  above  cited. 

Here,  the  goods  came  to  the  hands  of  the  testator,  and  he  converted 
them  to  his  own  use.  Trover  is  an  action  of  tort,  and  conversion  is  the 
gist  of  the  action.  No  one  is  answerable  for  a  tort  but  he  who  commits 
it ;  consequently  this  action  can  only  be  maintained  against  the  person 
guilty  of  such  conversion.  But  here  the  conversion  is  laid  to  be  by  the 
testator.  Therefore  the  judgment  must  be  arrested.  The  distinction  that 
has  been  taken  in  the  books  is,  that  the  action  may  be  maintained  by  an 
executor  but  not  against  him.  Hughes  v.  Robotham    ;  Le  Mason  v.  Dixon.' 

Lord  Mansfield.  If  this  case  depends  upon  the  rule,  actio  personalU 
moritur  cum  persoTia,  at  present  only  a  dictum  has  been  cited  in  support,  of 
the  argument.  Trover  is  in  form  a  tort,  but  in  substance  an  action  to  try 
property. 

Mr.  Kerhy.  The  executor  is  answerable  for  all  contracts  of  the  testator, 
but  not  for  torts. 

Lord  Mansfield.  The  fundamental  point  to  be  considered  in  this  case 
is,  whether  if  a  man  gets  the  property  of  another  into  his  hands  it  may  be 
recovered  against  his  executors  in  the  form  of  an  action  of  trover,  whete 
there  is  an  action  against  the  executors  in  another  form.  It  is  merely  a 
distinction  whether  the  relief  shall  be  in  this  form  or  that.  Suppose  the 
testator  had  sold  the  sheep,  etc.,  in  question ;  in  that  case  an  action  for 
money  had  and  received  would  lie.  Suppose  the  testator  had  left  them  in 
specie  to  the  executors,  the  conversion  must  have  been  laid  against  the 
executors.  There  is  no  difficulty  as  to  the  administration  of  the  asseta. 
because  they  are  not  the  testator^s  own  property.  Suppose  the  testator 
had  consumed  them,  and  had  ea^en  the  sheep  \  what  action  would  have 
lain  then  %  Is  the  executor  to  get  off  altogether  1  I  shall  be  very  sorry  to 
decide  that  trover  will  not  lie,  if  there  is  no  other  remedy  for  the  right. 

Aston,  Justice.  Suppose  the  executor  had  had  a  counter  demand  against 
the  plaintiff,  he  could  not  have  set  it  off  in  trover ;  but  in  an  action  for  money 
had  and  received,  he  might.  If  these  things  had  been  left  by  the  testator 
in  specie,  the  conversion  must  have  been  laid  to  be  by  the  executor.  There 
seems  to  be  but  little  difference  between  actions  of  trover  and  actions  for 
money  had  and  received.  As  at  present  advised,  I  incline  to  think  trover 
maintainable  in  this  case. 

AsHHURST,  Justice.  The  maxim  does  not  hold  as  a  universal  proposition, 
because  assumpsit  lies.  As  to  the  case  of  Collins  v.  Fennerell,  all  the  court 
considered  it  as  unargued,  and  given  up  rather  prematurely  by  Mr.  Henley. 

Lord  Mansfield.     The  criterion  I  go  upon  is  this  :  Can  justice  possibly 

1  Palm.  380.  <  Popham,  81.  <  Popham,  139. 
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be  done  in  any  other  form  of  action  1  Trover  is  merely  a  substitute  of  the 
old  action  of  detinue.^    The  court  ordered  it  to  stand  over. 

Upon  a  second  ai^gument  this  day,  Mr.  Dunning  cited  Cro.  Car.  540 ; 
1  Sid.  88. 

Lord  Mansfield.  Many  difficulties  arise  worth  consideration.  An 
action  of  trover  is  not  now  an  action  ex  maleficio,  tbough  it  is  so  in  form ; 
but  it  is  founded  in  property.  If  the  goods  of  one  person  come  to  another, 
the  person  who  converts  them  is  answerable.  In  substance,  trover  is  an 
action  of  property.  If  a  man  receives  the  property  of  another,  his  fortune 
ought  to  answer  it.  Suppose  he  dies,  are  the  assets  to  be  in  no  respect  liable  9 
It  will  require  a  good  deal  of  consideration  before  we  decide  that  there  is 
no  remedy. 

Aston,  Justice.     The  rule  is,  quod  oritur  ex  delicto,  non  ex  contradu  shall 

not  charge  an  executor.'    Executors  and  administrators."    Where  goods 

come  to  the  hands  of  the  executor  in  specie,  trover  will  lie;  where  in 

value,  an  action  for  money  had  and  received.      But  the  difficulty  with 

me  is,  that  here  it  does  not  appear  whether  the  goods  came  to  the  hands 

of  the  defendant  in  specie  or  in  value. 

Cur.  advitare  vuU, 

Afterwards,  on  Monday,  February  12th,  in  this  term,  Lord  Mansfield 
delivered  the  unanimous  opinion  of  the  court  as  follows  :  — 

This  was  an  action  of  trover  against  an  administrator,  with  the  will 
annexed.  The  trover  and  conversion  were  both  charged  to  have  been  com- 
mitted by  the  testator  in  his  lifetime;  the  plea  pleaded  was,  that  the 
testator  was  not  guilty.  A  verdict  was  found  for  the  plaintiffs,  and  a  mo- 
tion has  been  made  in  arrest  of  judgment,  because  this  is  a  tort,  for  which 
an  executor  or  administrator  is  not  liable  to  answer. 

The  maxim,  €utio  p€f*tonalis  moritur  cum  persona,  upon  which  the  objec- 
tion is  founded,  not  being  generally  true,  and  much  less  universally  so, 
leaves  the  law  undefined  as  to  the  kind^of  personal  actions  which  die  with 
the  person,  or  survive  against  the  executor. 

An  action  of  trover  being  in  form  a  fiction,  and  in  substance  founded  on 
property,  for  the  equitable  purpose  of  recovering  the  value  of  the  plaintiff's 
specific  property,  used  and  enjoyed  by  the  defendant,  if  no  other  action 
could  be  brought  against  the  executor,  it  seems  unjust  and  inconvenient 
that  the  testator's  assets  should  not  be  liable  for  the  value  of  what  belonged 
to  another  man,  which  the  testator  had  reaped  the  benefit  of. 

We  therefore  thought  the  matter  well  deserved  consideration.  We  have 
carefully  looked  into  all  the  cases  upon  the  subject.  To  state  and  go 
through  them  all  would  be  tedious,  and  tend  rather  to  confound  than 
elucidate.  Upon  the  whole,  I  think  these  conclusions  may  be  drawn  from 
them. 

1  2  Keb.  502 ;  Ventr.  80  ;  Sir  T.  Raym.  95. 

»  2  Bac.  Abr.  444,  445.  tit.  »  2  Bac.  Abr.  280.  tit.  Trover. 
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First,  as  to  actions  which  sanrive  against  an  executor,  or  die  with  the 
person,  on  account  of  the  cause  of  action.  Secondly,  as  to  actions  which 
survive  against  an  executor,  or  die  with  the  person,  on  account  of  the 
form  of  action. 

As  to  the  first ;  where  the  cause  of  action  is  money  due,  or  a  contract  to 
be  performed,  gain  or  acquisition  of  the  testator  by  the  work  and  labor  or 
property  of  another,  or  a  promise  of  the  testator  express  or  implied ;  where 
these  are  the  causes  of  action,  the  action  survives  against  the  executor. 
But  where  the  cause  of  action  is  a  tort,  or  arises  ex  delicto,  as  is  said  in 
Hole  V.  Blandford,^  supposed  to  be  by  force  and  against  the  King's  peace, 
there  the  action  dies,  —  as  battery,  false  imprisonment,  trespass,  words, 
nuisance,  obstructing  lights,  diverting  a  water-course,  escape  against  the 
sheriff,  and  many  other  cases  of  the  like  kind. 

Secondly,  as  to  those  which  survive  or  die,  in  respect  of  the  form  of 
action.  In  some  actions  the  defendant  could  have  waged  his  law ;  and 
therefore,  no  action  in  that  form  lies  against  an  executor.  But  now  other 
actions  are  substituted  in  their  room  upon  the  very  same  cause,  which  do 
survive  and  lie  against  the  executor.  No  action  where  in  form  the  declar- 
ation must  be  gitare  vi  et  armis,  et  contra  paceniy  or  where  the  plea  must 
be,  as  in  this  case,  that  the  testator  was  not  guilty,  can  lie  against  the 
executor.  Upon  the  face  of  the  record,  the  cause  of  action  arises  ex  delicto, 
and  all  private  criminal  injuries  or  wrongs,  as  well  as  all  public  crimes,  are 
buried  with  the  offender. 

But  in  most,  if  not  in  all  the  cases  where  trover  lies  against  the  testator, 
another  action  might  be  brought  against  the  executor  which  would  answer 
the  purpose.  An  action  on  the  custom  of  the  realm  against  a  common 
carrier  is  for  a  tort  and  supposed  crime ;  the  plea  is  not  guilty ;  therefore, 
it  will  not  lie  against  an  executor.  But  assumpsit,  which  is  another  action 
for  the  same  cause,  will  lie.  So  if  a  man  take  a  horse  from  another,  and 
bring  him  back  again,  an  action  of  trespass  will  not  lie  against  his  execu- 
tor, though  it  would  against  .him ;  but  an  action  for  the  use  and  hire  of  the 
horse  will  lie  against  the  executor. 

There  is  a  case  in  Sir  Thomas  Raymond,  71,*  which  sets  this  matter  in  a 
clear  light :  There,  in  an  action  upon  the  case,  the  plaintiff  declared,  "that 
he  was  possessed  of  a  cow,  which  he  delivered  to  the  testator,  Richard 
Bailey,  in  his  lifetime,  to  keep  the  same  for  the  use  of  him,  the  plaintiff ; 
which  cow  the  said  Richard  afterwards  sold,  and  did  convert  and  dispose  of 
the  money  to  his  own  use ;  and  that  neither  the  said  Richard  in  his  life, 
nor  the  defendant  after  his  death,  ever  paid  the  said  money."  Upon  this 
state  of  the  case,  no  one  can  doubt  but  the  executor  was  liable  for  the 
value.  But  the  special  injury  charged  obliged  him  to  plead  that  the  testa- 
tor was  not  guilty.  The  jury  found  him  guilty.  It  was  moved  in  arrest  of 
judgment,  because  this  is  a  tort  for  which  the  executor  is  not  liable  to 

*  Sir  T.  Bajm.  67.  '  Bailey  v.  Birtles  et  taor,  executrix  of  Richard  Bailey. 
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answer,  but  moritur  eum  persona.  For  the  plaintiff  it  was  insisted,  that 
though  an  executor  is  not  chargeable  for  a  misfeasance,  yet  for  a  non-fea- 
sance he  is ;  as  for  non-payment  of  money  levied  upon  a  Jiei^i  fcudas,  and 
cited  Cro.  Car.  539  ;  9  Co.  60  b,  where  this  very  difference  was  agreed ;  for 
non-feasance  shall  never  be  td  et  armisy  nor  contra  pacem.  But  notwith- 
standing this  the  court  held  *'  it  was  a  tort,  and  that  the  executor  ought 
^t  to  be  chargeable.''  Sir  Thomas  Raymond  adds,  ^^  vide  Saville  40,  a 
difference  taken."  That  was  the  case  of  Sir  Henry  Sherrington,  who  had 
cut  down  trees  upon  the  Queen's  land,  and  converted  them  to  his  own  use 
in  his  lifetime.  Upon  an  information  against  his  widow,  after  his  decease, 
Manwood,  Justice,  said,  "  In  every  case  where  any  price  or  value  is  set  upon 
the  thing  in  which  the  offence  is  committed,  if  the  defendant  dies  his  exe- 
cutor shall  be  chargeable ;  but  where  the  action  is  for  damages  only,  in 
satisfaction  of  the  injury  done,  there  his  executor  shall  not  be  liable.'* 
These  are  the  words  Sir  Thomas  Baymond  refers  to. 

Here  therefore  is  a  fundamental  distinction.  If  it  is  a  sort  of  injury  by 
which  the  offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer, 
as  beating  or  imprisoning  a  man,  etc.,  there  the  person  injured  has  only  a 
reparation  for  the  delictum  in  damages  to  be  assessed  by  a  jury.  But 
where,  besides  the  crime,  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  value  of  the  property  shall  survive  against  the  ex- 
ecutor. As  for  instance,  the  executor  shall  not  be  chargeable  for  the  injury 
done  by  his  testator  in  cutting  down  another  man's  trees,  but  for  the  benefit 
arising  to  his  testator  for  the  value  or  sale  of  the  trees  he  shall. 

So  far  as  the  tort  itself  goes,  an  executor  shall  not  be  liable  ;  and  there- 
fore it  is,  that  all  public  and  all  private  crimes  die  with  the  offender,  and 
the  executor  is  not  chargeable;  but  so  far  as  the  act  of  the  offender  is 
beneficial,  his  assets  ought  to  be  answerable ;  and  his  executor  therefore 
shall  be  charged. 

There  are  express  authorities  that  trover  and  conversion  does  not  He 
against  the  executor;  I  mean,  where  the  conversion  is  by  the  testator. 
Sir  William  Jones,  173-4.^     There  is  no  saying  that  it  does. 

The  form  of  the  plea  is  decisive,  viz.,  that  the  testator  was  not  guilty  ; 

and  the  issue  is  to  try  the  guilt  of  the  testator.     And  no  mischief  is  done : 

for  so  far  as  the  cause  of  action  does  not  arise  ex  delicto  or  ex  mcdejicio  of 

the  testator,  but  is  founded  in  a  duty  which  the  testator  owes  the  plaintiff, 

upon  principles  of  civil  obligation,  another  form  of  action  may  be  brought, 

as  an  action  for  money  had  and  received.    Therefore,  we  are  all  of  opinion 

that  the  judgment  must  be  arrested. 

Judgment  arrested, 

1  Falm.  830. 
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POWELL,  HUGHES,  and  PEOTHERO  v.  REES,  Administratrix  op 

JOHN   REES. 

Is  THE  Queen's  Benoh,  Michaelmas  Term,  1837. 

[Reported  in  7  Adolphus  ^  Ellis,  426.] 

.  Assumpsit  for  money  had  and  received  by  the  intestate  to  the  use  of  the 
plaintiffs,  and  on  an  account  stated  between  the  intestate  and  the  plaintiffs; 
with  promise  by  the  intestate.  Plea  non  assumpsit^  with  another  plea  not 
material  here. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Monmouthshire  assizes, 
the  facts  (so  far  as  material  to  the  point  here  reported)  were  as  follows. 
The  intestate  had  been  lessee  under  the  plaintiffs  of  certain  coal  mines ; 
the  minerals  under  three  closes  had  been  excepted  from  the  demise,  but 
he  had  worked  them,  brought  the  coals  to  the  market,  and  received  the 
produce.  The  plaintiffs  had  sued  the  defendant  in  trespass,  after  the 
intestate's  death,  and  recovered  damages  for  the  coals  abstracted  within 
the  six  months  next  preceding  that  event,  availing  themselves  of  the 
remedy  given  by  Stat.  3  &  4  W.  4,  c.  42,  s.  2.  The  present  action  was 
brought  to  recover  damages  for  the  proceeds  of  the  sales  of  coals  by  the 
intestate  from  under  the  excepted  closes,  for  the  period  antecedent  to  the 
six  months  before  mentioned.  No  direct  evidence  of  the  amount  obtained 
by  the  intestate  for  the  coals  was  given.  It  appeared  that  they  had  been 
mixed  with  coals  taken  from  the  mines  demised,  and  all  sold  together. 
The  plaintiffs  relied  on  the  evidence  of  surveyors  as  to  the  quantity  of 
coal  which  had  been  excavated.  The  defendant's  counsel  objected  that  the 
action  did  not  survive  against  the  administratrix  under  these  circumstances; 
and  that,  at  any  rate,  the  action  of  trespass  which  had  been  brought  was 
inconsistent  with  the  present  action.  The  learned  judge  reserved  leave  to 
the  defendant  to  move  for  a  nonsuit ;  and  the  plaintiff  had  a  verdict  for 
the  sum  which  the  jury  considered  to  be  the  value  of  the  coal  taken, 
deducting  for  the  expense  of  raising  and  conveying  it  to  market. 

Talfonrd,  Serjt.,  now  moved  according  to  the  leave  reserved.  The  first 
question  is,  whether,  generally,  money  had  and  received  can  be  maintained 
against  an  administrator  upon  such  a  tort  committ^  by  the  intestate,  or 
whether  it  be  a  personal  action  which  expires  with  the  person.  It  is  true 
that  in  many  instances  of  tort  the  party  injured  is  permitted  to  waive  the 
tort,  and  to  proceed  for  the  money  obtained  by  the  tort-feasor,  affirming  his 
act.  This  point  is  discussed  in  Hambly  v,  Trott.^  But  here  there  was  no 
evidence  of  the  actual  price,  which  seems  necessary  to  the  action  for  money 
had  and  received.     Harvey  v.  Archbold.'    Again,  this  was,  substantially,  an 

*  1  Cowp.  871.  «  8  B.  &  C.  626. 
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action  for  au  injury  to  the  freehold ;  and  it  has  never  been  held  that  such 

injuries  can  be  treated  as  contracts.     The  Statute  3  &  4  W.  4,  c.  42,  s.  2, 

seems  to  show  that  the  legislature  considered  trespass  to  be  the  only  remedy; 

otherwise  the  provision  there  would  have  been  unnecessaiy.     Secondly,  the 

plaintiifs,  by  proceeding  under  the  statute,  have  elected  to  treat  the  act  of 

the  intestate  as  a  trespass.     They  cannot  now  waive  the  tort ;  and,  if  not, 

they  cannot  bring  the  action  for  money  had  and  received,  which  assumes 

that  the  act  of  the  tort-feasor  is  affirmed. 

Citr,  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  term  (November  9th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case,  we  disposed  of  one  ground,  on  which  a  rule  for  entering  a 
nonsuit  was  sought  to  be  obtained,  upon  the  hearing.  It  remains  to  decide 
upon  another,  which  arose  under  the  following  circumstances.  (His 
Lordship  then  stated  the  facts,  as  at  p.  35,  ante,) 

It  wa^  objected,  in  the  fii*st  place,  generally,  that  no  such  action  was 
maintainable ;  that  the  foundation  of  it  was  a  tort,  the  remedy  for  which 
died  with  the  person ;  and  that  the  doctrine  of  waiving  the  tort  and  suing 
upon  a  contract  implied  by  law  could  not  be  extended  to  a  case  in  which 
no  remedy  by  action  in  tort  existed  to  be  waived.  We  were  pressed,  too, 
by  the  remark  that  such  an  action  was  of  the  first  impression,  and  by  the 
inference  to  be  drawn  from  the  language  of  the  section  above  mentioned, 
and  from  the  remedy  there  given.  If,  however,  the  legal  principles  upon 
which  the  action  is  maintainable  are*  clear,  these  considerations  ought  not 
to  prevail.  In  the  present  case  the  money  which  has  been  produced  by 
the  sale  of  that  which  had  been  wrongfully  severed  from  the  plaintiffs' 
estate,  and  converted  into  chattels,  is  traced  into  the  pocket  of  the  intestate : 
it  cannot  be  doubted  that  an  action  for  money  had  and  received  would 
have  been  maintainable  against  him  for  that  money.  His  personal  estate 
has  come  to  the  hands  of  the  defendant,  by  so  much  increased ;  and  we 
cannot  see  any  grounds  why  the  same  action  is  not  to  be  maintained  against 
her  who  represents  him  in  respect  of  that  estate. 

In  the  case  of  Hambly  v.  Trott,^  Lord  Mansfield  very  fully  considers 
this  subject,  and  lays  down  the  distinctions  which  arise,  as  to  the  surviving 
of  remedies,  upon  the  cause  of  action,  and  the  form  of  action.  He  obsen-es  ^ 
that  there  "  is  a  fundamental  distinction.  If  it  is  a  soi't  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  <S^c.,  there  the  person  injured  has  only  a 
reparation  for  the  delictum  in  damages  to  be  assessed  by  a  jury.  But 
where,  besides  the  crime,  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  value  of  the  property  shall  survive  against  the 
executor.  As,  for  instance,  the  executor  shall  not  be  chargeable  for  the 
mjury  done  by  his  testator  in  cutting  down  another  man's  trees,  but  for 

1  1  Cowp.  871.  «  1  Cowp.  876. 
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the  benefit  arising  to  his  testator  for  the  value  or  sale  of  the  trees  he  shall." 
The  former  part  of  this  example  illustrates  the  operation  of  the  recent 
statute ;  in  the  latter,  which  is  the  present  case,  it  was  not  needed. 

But  it  was  pressed  on  us,  secondly,  that,  at  all  events,  this  action  was 
not  maintainable  after  recourse  had  been  had  to  the  statute  first  referred 
to ;  for  that  the  plaintiffs,  having  elected  to  proceed  for  damages  for  the 
trespass  in  part,  could  not  split  it  and  sue  in  contract  for  the  other  part 
The  conduct  of  the  plaintiffs  may  have  been  vexatious ;  but  that  furnishes 
no  legal  answer  to  this  action,  because,  in  truth,  the  intestate  was  guilty 
of  a  series  of  trespasses,  and  not  of  one  single  wrongful  act.  The  plaintiffs, 
therefore,  have  only  puraued  different  remedies  for  different  injuries :  they 
might  indeed  have  recovered  a  compensation  for  all  under  the  present  form 
of  proceeding,  but  they  were  not  bound  to  do  so. 

Upon  the  whole  there  must  be  no  rule.  Rule  refund. 


Ex  parte  ADAMSON.    In  re  COLLIE 
In  the  Court  of  Appeal,  July  4,  1878. 

[Reported  in  Law  Reports  8  Chancery  Dioisioii,  807.] 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Murray,  acting  as 
Chief  Judge  in  Bankruptcy,  rejecting  a  proof  for  £120,197  lOs,  lid,  ten- 
dered by  John  Adamson  against  each  of  the  separate  estates  of  Alexander 
and  William  Collie,  partners,  who  were  adjudicated  bankrupts  on  the  1 9th 
of  August,  1875. 

A.  and  W.  Collie  were  merchants  trading  in  London  and  at  Manchester, 
under  the  firm  of  Alexander  Collie  &  Co.  In  the  year  1872  Adamson  ar- 
ranged with  the  firm  to  enter  with  them  into  speculations  in  the  purchase 
and  sale  of  cotton  on  joint  account,  for  which  purpose  he  was  to  supply  the 
requisite  capital  by  accepting  bills  of  exchange  drawn  upon  him  by  them. 
Adamson  was  to  receive  half  the  net  proceeds  of  the  ventures.  This  arrange- 
ment was  carried  out,  and  ho  from  time  to  time  accepted  bills  to  a  large 
amount,  which  were  discounted  by  tiie  firm.  The  bills  were  renewed  from 
time  to  time.  The  firm  from  time  to  time  wrote  to  Adamson,  sending  him 
accounts  of  purchases  and  sales  of  cotton  on  the  joint  account-.  On  the  15th 
of  June,  1875,  the  firm  stopped  payment,  and  immediately  after  this  Adam- 
son discovered  that  the  alleged  purchases  of  cotton  on  the  joint  account 
were  almost  entirely,  if  not  entirely,  fictitious,  and  that  no  cotton,  or  at  any 
rate  a  very  small  quantity,  had  ever  been  purchased  on  that  account,  and 
Alexander  Collie  confessed  that  he  had  deceived  him.  After  the  stoppage 
of  the  firm  Adamson  was  compelled  to  pay  his  acceptances  when  they 
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matured,  and  his  proof  of  £120,197  lOs,  lid.  was  for  the  moneys  which 
he  had  thus  paid.^ 

July  4.  James,  L.  J.,  delivered  the  judgment  of  himself  and  Baogallat^ 
L.  J.,  as  follows :  — 

There  are  two  questions  to  be  decided  in  this  case.  The  first  is,  whether 
Mr.  Adamson,  the  appellant,  is  to  be  allowed,  after  proving  against  the 
joint  estate  and  receiving  a  dividend  on  that  proof,  to  prove  against  the 
separate  estates,  withdrawing  his  joint  proof  and  returning  what  he  has 
received.^ 

The  second  question,  therefore,  remains  to  be  considered,  Has  he  that 
right  ?  The  counsel  for  the  respondent  having  contended  that  Mr.  Adam- 
son must  be  taken  to  have  knowingly  elected  between  two  alternative  rights 
which  he  must  be  taken  to  have  known,  next  argued  that  he  had  no  right 
of  proof  agaiust  the  separate  estates  of  the  partners.  The  ground  for  the 
separate  proof  is  this :  Mr.  Adamson  was  induced  to  accept  bills  of  exchange 
for  a  very  large  amount,  on  the  representation  that  they  were  bills  or  re- 
newals of  bills  representing  the  purchase-money  of  large  quantities  of  cot- 
ton, stated  to  have  been  purchased  on  the  joint  account  of  Mr.  Adamson 
and  the  two  Collies,  and  continued  to  be  held  by  them  on  such  joint  account. 
This  representation  was  wholly,  or  almost  wholly,  fictitious,  and  there  is  no 
doubt  that  Mr.  Adamson  was  cheated  out  of  the  acceptances  which  he 
gave,  and  which  he  had  to  meet  when  they  matured.  That  Alexander 
Collie  was  guilty  of  the  frauds  there  is  no  dispute,  and,  in  the  absence  of 
evidence  to  explain  his  part  of  the  transaction,  it  is  impossible  not  to  hold 
that  William  Collie,  who  himself  signed  letters  and  accounts  constituting 
the  false  representations  of  the  fictitious  cotton  dealings,  must  be  held  to 
have  been  aware  that  he  was  lending  himself  to  his  brother's  frauds. 
There  was,  therefore,  a  fraud  practised  on  Mr.  Adamson  in  which  both  the 
Collies  were  participators.  And  it  has  always  been  held  in  the  Court  of 
Chancery  that  for  a  fraud,  as  for  a  breach  of  trust,  each  participator  is  lia- 
ble in  solido.  Some  doubt  was,  however,  suggested  in  the  course  of  the 
argument  whether  proof  could  be  made  in  bankruptcy  for  a  fraud  any  more 
than  for  other  torts.  A  great  many  cases  —  if  cases  were  necessary  — 
show  that  proofs  have  been  allowed  in  bankruptcy  for  fraud,  and  on  the 
ground  of  fraud  only,  where  on  a  mere  breach  of  contract  they  would  not 
have  been  admitted.  A  notable  instance  of  this  is  in  the  proof  allowed  in 
Read  v.  Bailey,'  by  the  joint  estate  against  the  separate  estate  for  mon- 
eys fraudulently  abstracted  from  the  partnership  assets,  a  decision  which 
only  followed  a  whole  line  of  recognized  authorities.  But,  in  truth,  the 
proof  is  not  for  the  fraud  or  for  the  tort     The  Court  of  Chancery  never 

1  So  much  of  the  statement  of  facts  as  relates  to  the  plaintiff's  having  elected  to 
prove  agaiust  the  joint  estate  has  been  omitted.  —  Ed. 
^  So  much  of  the  opinion  as  relates  to  the  question  of  election  has  been  omitted.  —  En. 
»  3  App.  Gas.  94. 
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entertained  a  suit  for  damages  occasioned  by  fraudulent  conduct  or  for 
breach  of  trust.  The  suit  was  always  for  an  equitable  debt  or  liability 
in  the  nature  of  debt.  It  was  a  suit  for  the  restitution  of  the  actual 
money  or  thing,  or  value  of  the  thing,  of  which  the  cheated  party  had  been 
cheated.  If  a  man  had  been  defrauded  of  any  money  or  property  and  thc^ 
cheater  afterwards  became  bankrupt,  if  the  money  could  be  earmarked,  or  if 
the  thing  could  be  found  in  specie,  or  traced,  the  assignees  or  trustees  went 
made  to  give  it  back,  or  if  it  could  not  be  earmarked  or  traced,  then  proof 
was  allowed  against  the  estate.  It  was  a  very  common  thing  to  have  a 
suit  against  solvent  persons  and  the  assignees  of  a  bankrupt,  to  set  asid>) 
transactions  as  fraudulent,  and  to  have  a  decree  against  the  solvent  persons, 
and  a  declaration  of  a  right  of  proof  against  the  estate  of  the  bankrupt. 
This  was  done  as  a  matter  of  course  in  the  case  of  Phosphate  Sewage  Com- 
pany V,  Hartmout.^  In  cases  of  fraud,  or  breach  of  trust,  which  is  often 
only  one  form  and  instance  of  fraud,  there  never  was  any  division  of  liability 
between  the  tort-feasors ;  every  person  participating  in  the  tort  was  liable 
to  make  good  the  whole ;  the  liability  of  each  in  equity  was  for  the  whole 
amount.  And  the  proof  in  bankruptcy  was  exactly  commensurate  with 
that  liability  ;  it  being  the  established  rule  in  bankruptcy  that  every  debt 
which  a  person  could,  either  in  his  own  name  or  in  the  name  of  any  other 
person,  recover  at  law  or  in  equity,  was  a  provable  debt  in  bankruptcy.  It 
is  said  in  the  books  that  debts  due  by  reason  of  fraud  or  breach  of  trust  are 
joint  and  sevend.  There  is  here  a  slight  inaccuracy.  Of  course  tort-feasors 
may  be  sued  all  in  one  action,  or  in  several  actions,  but  there  is  not  really 
or  practically  any  joint  liability  as  distinct  from  the  several  liability,  except 
where  there  is  a  partnership  and  a  joint  estate.  It  is  a  mere  accident,  but 
a  frequent  accident,  that  the  fraud  is  connected  with  a  partnership,  but 
where  it  is,  the  result  often  is  that  the  partnership  in  its  joint  character  is 
liable  for  it.  If  the  profits  or  proceeds  of  the  fraud  found  their  way  into 
the  partnership,  then  on  that  ground  the  partnership  became  indebted  for 
them,  or  if  the  fraud  was  in  the  course  of  the  partnership  business,  and  was 
practised  by  one  of  the  partners  on  a  client  or  customer  of  the  firm,  then 
the  firm  —  however  innocent  the  other  partners  may  have  been,  and  al- 
though the  guilty  partner  alone  stole  the  plunder — was  held  liable  to  make 
full  restitution  to  the  defrauded  client  or  customer.  But  this  right  to  go 
against  the  partnership  assets  did  not  relieve  the  guilty  party  or  parties  of 
his  or  their  personal  and  separate  liability  by  reason  of  his  or  their  actual 
participation.  If  in  a  partnership  of  A.,  B.,  C,  and  D.,  and  in  a  partnership 
matter,  A.  and  B.  shared  in  a  fraud  upon  a  customer,  they  would  be  sever- 
ally liable,  and  the  joint  estate  would  be  liable  to  make  restitution ;  but 
not  the  separate  estates  of  C.  and  D.  And  the  rule  about  joint  and  sev- 
eral liability  must  be  read  with  this  qualification ;  but,  so  qualified,  the  rule 
is  a  well-established  rule.     And,  according  to  this  rule,  Mr.  Adamson  was 

1  5  Ch.  D.  394. 
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not  entitled  to  go  against  the  joint  estate  and  the  separate  estates,  but 
had  to  make  bis  election.  It  is  not  too  late  for  him  now  to  elect,  and  it 
must  therefore  be  declared  that  he  is  entitled  to  prove  against  the  separate 
estates  of  Alexander  and  William  Collie  in  respect  of  the  bills  which  he 
was  induced  to  accept  by  their  fraud;  but  he  must  withdraw  his  proof 
from  the  joint  estate  and  refund  the  dividend  accordingly,  and  it  must  be 
referred  back  to  the  Hegistrar  to  ascertain  the  amount  on  the  footing  of 
this  declaration.  Under  the  circumstances,  the  proper  order  as  to  costs 
will  be  to  allow  him  to  add  his  costs  in  the  Court  below  and  here  to  the 
amount  of  his  proofs  against  the  separate  estates. 

Bramwbll,  L.  J. :  — 

In  this  case  the  facts  and  the  conclusions  I  draw  from  them,  so  far  as 
they  need  be  stated,  are  as  follow  :  The  appellant  Adamson  and  the  bank- 
rupts agreed  to  have  a  joint  speculation  in,  among  other  things,  cotton. 
The  bankrupts  were  to  buy  and  sell  cotton  on  joint  account  The  cotton 
was  to  be  paid  for  by  the  bankrupts,  who  were  to  draw  on  the  appellant 
for  the  amount  of  the  price.  They  could  then  procure  the  bills  to  be  dis- 
counted, and,  with  the  proceeds,  pay  the  price  of  the  cotton ;  or,  of  course, 
if  their  means  had  enabled  them,  they  might  have  kept  the  bills  and  paid 
for  the  cotton  out  of  their  general  funds.  If,  when  the  bills  became  due, 
the  cotton  was  not  sold,  then  the  bankrupts  were  to  draw  fresh  bills  on  the 
appellant,  and,  as  before,  or  out  of  their  general  funds,  provide  for  the 
former  bills.  The  bankrupts  «epresented  to  the  appellant  that  they  had 
bought  quantities  of  cotton,  and  drew  bills  on  him  for  the  amount  of  the 
price.  These  bills  he  accepted.  They  were  renewed  from  time  to  time, 
and  ultimately  the  last  renewals  were  paid  by  the  appellant.  It  turned 
out  that  the  statement  that  cotton  had  been  bought  was  false  and  fntudu- 
leut,  that  scarcely  any  had  been.  Consequently,  there  was  no  cotton  out 
of  the  proceeds  of  which  the  appellant  could  be  reimbursed,  and,  the  bank- 
rupts having  stopped  payment  before  the  last  renewed  bills  became  due,  the 
appellant  is  now  the  amount  of  them  out  of' pocket.  Further,  the  fraud, 
on  the  evidence  before  us,  must  be  taken  to  be  a  fraud  by  each  of  the  bp-ik- 
rupts  as  much  as  by  either.  Under  these  circumstances  the  appellaixir 
had  a  claim  on  the  bankrupts  which  he  might  have  presented  in  any  one  of 
three  shapes.  He  might  have  omitted  all  mention  of  fraud,  and,  relying 
on  the  contract  of  the  bankrupts,  might  have  complained  that  they  had 
not  bought  cotton  on  joint  account,  and  have  sued  them  for  unliquidated 
damages  ;  or  he  might  have  put  his  claim  as  for  a  liquidated  sum  by  show- 
ing the  facts,  with  no  statement  of  fraud,  and  saying  that  the  law  raised  »; 
duty  in  the  bankrupts  to  pay  the  bills,  the  same  as  in  the  case  of  an  accom* 
modation  bill,  and  that,  therefore,  his  payment  under  the  compulsion  of 
being  the  acceptor  was  a  payment  by  him  for  them.  Had  he  put  his  case 
in  either  of  these  ways,  he  would  have  put  it  in  a  way  which  entitled  him 
to  prove  against  their  joint  estate,  either  for  a  specific  ascertained  debt  oi 
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for  unliquidated  damages,  and  not  against  either  separate  estate.  Or  he 
might  have  maintained  a  claim  against  them  for  a  tort,  for  the  fraud  they 
had  committed,  in  which  case  one  may  observe  that,  according  to  Barwick 
V.  English  Joint  Stock  Bank,*  one  partner  would  be  liable  for  the  fraud 
of  the  other,  even  if  personally  innocent  of  it.  This  claim  he  might  have 
maintained  against  both  jointly  or  either  separately  from  the  other  for  un- 
liquidated damages,  and,  except  that  he  is  precluded  by  his  proof,  might 
do  so  now ;  for  if  he  had  shaped  his  case  in  this  way,  he  would  have  shaped 
it  in  a  way  which  showed  that  he  had  not  a  provable  claim,  and  so  the 
bankruptcy  of  those  liable  would  be  no  impediment  to  his  maintaining  an 
action  against  them.  These  are  the  ways  in  which  he  might  have  shaped 
his  claim  at  common  law  before  the  Judicature  Act,  and  so  he  may  now. 
But,  beside  these  three  ways  of  shaping  and  enforcing  his  claim,  it  appears 
there  is  another.  It  seems  that  a  court  of  equity,  before  the  Judicature 
Act,  where  a  definite  specific  sum  of  money  was  obtained  by  fraud  by  two 
or  more  persons,  would  decree  a  restitution  of  the  sum  so  obtained,  and 
make  the  decree  against  the  defendants  joint  and  several.  Why,  I  know 
not.  If  there  was  no  fraud  the  plaintiff  would  be  sent  to  law.  So  he  would 
if  the  damages  were  unliquidated.  But  where  there  was  the  combination 
of  two  things  neither  of  which  was  enough,  the  court  of  equity  would 
grant  relief.  So,  of  course,  must  the  High  Court  now.  So  that  the  appel- 
lant may  now  maintain  an  action  for  the  fraud,  and  recover,  as  I  have 
pointed  out,  in  accordance  with  the  former  common-law  practice,  unliqui- 
dated damages  against  the  defendants  jointly,  or,  according  to  the  former 
equity  practice,  a  liquidated  sum  against  them  jointly  and  severally.  But 
how  does  this  entitle  him  to  prove  for  the  liquidated  sum  due  and  recover- 
able for  a  fraud,  any  more  than  he  could  for  the  unliquidated  sum  due 
and  recoverable-  for  a  fraud  1  It  is  to  be  remembered  that  he  has  not  got 
a  judgment.  If  he  had,  the  amount  would  be  provable,  whether  recovered 
for  a  fraud,  a  slander,  or  any  other  tort.  What  is  the  difference  between 
the  two  claims  both  founded  on  fraud?  One  is  a  claim  for  a  liquidated, 
the  other  for  an  unliquidated  sum.  But  that  is  an  immaterial  difference, 
as  claims  for  unliquidated  amounts  are  provable  now.  What  other  differ- 
ence is  thero  )  The  former  equity  decree  for  the  liquidated  sum  would  be 
against  the  defendants  jointly  and  severally.  The  judgment  at  common 
law  would  be  against  them  jointly  only.  But  this  makes  no  difference ; 
the  foundation  of  the  claim  is  the  same,  and,  as  I  have  said,  no  judgment 
has  been  got.  And  though  the  common-law  judgment  is  not  against  the 
defendants  jointly  and  severally,  its  effect  is  nearly  the  same.  If  the  claim 
for  the  unliquidated  amount  is  not  provable,  why  is  that  for  the  liquidated  1 
The  reason  why  the  one  is  not  provable  is  equally  applicable  to  the  other. 
And  that  reason  is  this,  that  the  law  does  not  allow  it.  Claims  founded  on 
tort  are  not  provable ;  nothing  is  provable  but  those  claims  which  arise  out 
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of  contract  The  Bankruptcy  Act,  sect.  1,  says,  '*Debt  provable  in  bank- 
ruptcy shall  include  any  debt  or  liability  by  this  Act  made  provable  in  bank- 
ruptcy.''  Sect  31  says,  ''Demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be  prov- 
able in  bankruptcy."  If  that  was  all,  it  might  be  said  that  this  is  not  a 
demand  in  the  nature  of  unliquidated  damages,  and  tlierefore  not  prohib- 
ited. True,  it  may  not  be  thereby  prohibited,  but  the  next  clause  is  **  save 
as  aforesaid  all  debts  and  liabilities,"  etc.,  shall  be  deemed  to  be  debts  prov- 
able, and  *'  liability  "  is  afterwards  said  to  include  a  variety  of  matters  all  of 
which  suppose  an  express  or  implied  contract  Thero  are,  no  doubt,  prov- 
able debts  where  there  is  no  contract,  as  a  debt  on  a  judgment  But  in 
such  cases  the  law  implies  a  duty  to  pay  it  But,  certainly,  till  the  present 
case,  it  was  never  supposed  that  a  claim  for  a  wrong  was  provable,  or  that 
the  discharge  of  the  bankrupt  released  him  from  such  a  claim.  Would  the 
discharge  of  these  bankrupts  dischai^ge  them  from  an  action  against  them 
in  the  form  of  the  old  suit  in  equity  for  a  joint  and  several  decree  for  pay- 
ment of  money  )  The  proof  against  the  separate  estate  in  Read  v.  Bailey,^ 
was  the  proof  of  a  debt.  The  proof  in  Phosphate  Sewage  Company  v. 
Hartmout  ^  was  ordered  without  the  question  being  mooted  as  to  whether 
the  ground  of  fraud  in  the  case  prevented  the  proof  The  proof  against  the 
separate  estate  of  the  infant  obligor  of  a  joint  and  several  bond  was  allowed, 
because  it  was  a  joint  and  several  bond,  and  he  wajs  held  to  be  bound  by  it 
Breaches  of  trust  are  provable  against  joint  or  separate  estate,  because,  I 
suppose,  trustees  are  held  to  undertake  jointly  and  severally  for  the  per- 
formance of  their  duties,  not  because  there  is  fraud  in  breach  of  trust 
There  may  be  a  breach  of  trust  where  in  all  good  sense  there  is  no  pretence 
for  saying  there  is  fraud.  To  my  mind,  then,  the  present  claim  is  contrary 
to  principle,  contrary  to  the  statute,  and  without  precedent.  Mr.  Justice 
Lindley's  opinion  is  clearly  against  it  On  the  other  point,  whether  the 
appellant  is  too  late  to  change  his  proof,  I  am  in  his  favor.  I  will  only 
add  that  I  cannot  see  that  the  separate  estate  haq  any  ground  for  com- 
plaint, except  that  the  proof  comes  late,  which  is  no  objection ;  and  that 
the  joint  estate  cannot  complain  that  it  is  relieved  of  a  proof.  But,  on  the 
other  ground,  I  am  of  opinion  that  the  appeal  should  be  dismissed. 

The  Court  gave  the  trustee  leave  to  appeal  to  the  House  of  Lords,  on 
condition  of  his  presenting  the  appeal  within  a  month. 

1  8  App.  Cos.  9i.  3  5  Ch.  D.  894. 
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PHILLIPS  V.  HOMFEAY. 
In  the  Codbt  op  Appeal,  July  9,  1883. 

[Reported  in  Lclw  ReporU  24  Chancery  Division,  4d9.] 

This  suit  was  instituted  in  the  year  1866  by  the  plaintiffs  against  S. 
Homfray  and  other  persons,  including  the  deceased  R.  Fothergill,  praying 
for  a  declaration  that  the  defendants  were  liable  in  respect  of  certain  coal 
and  ironstone  gotten  and  removed  by  them  from  under  the  plaintiffs'  farm, 
for  an  account  of  the  coal  and  ironstone  gotten  by  them  from  under  the 
farm,  for  an  account  of  coal  and  ironstone  conveyed  from  the  defendant's  own 
mines  through  roads  and  passages  under  the  plaintiffs  &rm,  and  that  the 
defendants  might  be  decreed  to  pay  for  the  coal  and  ironstone  wrongly 
gotten  by  them  from  under  the  plaintiffs'  farm  at  their  proper  value,  and 
also  to  pay  a  wayleave  rent  or  comi>ensation  in  respect  of  their  user  of  the 
roads  and  passages  under  the  plaintiffs'  farm  for  the  conveyance  of  their 
own  coal  and  ironstone;  also  that  they  might  pay  compensation  for  the 
damage  done  to  the  surface  of  the  plaintiffs'  farm,  and  for  other  relief. 
The  facts  of  the  case  are  substantially  set  forth  in  Law  Rep.  6  Ch.  770. 
On  the  28th  of  August,  1869,  W.  H.  Forman,  one  of  the  defendants,  died, 
and  the  suit  was  revived  against  his  executors.  The  cause  came  on  for 
hearing  before  Vice-Chancellor  Stuart,  together  with  the  cross-suit  of 
Fothergill  v.  Collins,  in  which  the  defendants  in  the  first-named  suit  prayed 
against  the  plaintiffs  in  the  first-named  suit  specific  performance  of  an 
agreement  for  sale  of  the  plaintiffs'  farm.  On  the  9th  of  May,  1870,  a 
decree  was  made  in  both  suits  by  the  Vice-Chancellor,  which  was  ap>pealed 
from*  The  appeal  came  on  for  hearing  before  Lord  Hatherley,  L.  C,  who 
on  the  30th  of  June,  1871,  made  an  order  varying  the  decree  of  the  Vice- 
Chancellor. 

By  the  Vice-Chancellor's  decree,  as  varied  on  appeal,  it  was,  amongst 
other  things,  declared  that  the  defendants  Fothergill  and  S.  Homfray  in 
the  first  suit,  and  the  estate  of  the  deceased  defendant  \V.  H.  Forman  in 
the  first  suit,  were  answerable  to  the  plaintiffs  in  the  first  suit  for  and 
in  respect  of  all  coal,  ironstone,  and  other  produ'^e  at  any  time  gotten  or 
removed  by  them,  or  by  their  order,  or  for  their  use,  under  the  plaintiffs' 
farm,  or  any  part  thereof,  and  that  the  defendants  S.  Homfray  and  R. 
Fothergill  were  liable  to  make  compensation  to  the  plaintiffs  in  the  first 
suit  for  user  of  all  roads  and  passages  under  the  said  farm  ;  and  the  follow- 
ing inquiries  were  directed:  1.  An  inquiry  what  quantities  of  coal,  iron- 
stone, and  other  produce  have  been  so  gotten  or  removed  as  aforesaid. 
And  it  was  ordered  that  the  market  price  or  value,  or  as  near  thereto  as 
may  be,  of  all  coal,  ironstone,  and  other  produce  so  gotten  or  removed  as 
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aforesaid  at  the  pit's  mouth  (all  just  allowances  being  made  to  the  defend- 
ants in  the  first  suit  in  respect  of  their  charges  and  expenses,  it'  any,  on 
account  of  the  carriage  to  the  pit's  mouth  or  otherwise  of  such  coal,  iron- 
stone, and  other  produce,  but  no  allowance  being  made  for  the  expense  of 
getting,  severing,  or  working  the  same)  be  certified.  And  it  was  ordered 
that  the  following  further  inquiries  be  made :  2.  An  inquiry  what  quan- 
tities of  coal,  ironstone,  and  other  produce  have  been  conveyed  from  the 
collieries  and  mines  of  the  defendants  in  the  first  suit  in  the  pleadings 
mentioned,  or  any  of  them,  over  or  through  the  roads  or  passages  under 
the  plaintifTs'  said  farm.  3.  An  inquiry  what  amoimt,  upon  the  result 
of  the  inquiry  last  directed,  ought  to  be  paid  by  the  defendants  in  the  first 
suit  to  the  plaintiffs  in  the  first  suit  for  wayleave  and  royalty  in  respect  of 
the  user  by  the  defendants  in  the  first  suit  of  the  said  roads  and  passages 
for  the  purpose  of  working  their  said  collieries  and  mines.  4.  An  inquiry 
whether  the  said  farm  and  the  mineral  property  of  the  plaintifia  in  the  first 
suit  under  the  same  have  sustained  any,  and  if  any,  what  amount  of  dam- 
age by  reason  of  the  manner  in  which  the  defendants  in  the  first  suit  have 
worked  the  coal,  ironstone,  and  other  produce .  under  the  plaintiffs'  said 
farm. 

R  Fothiergill  died  on  the  19th  of  September,  1881,  and  the  suit  of 
Philipps  V.  Homfray  was  revived  against  the  defendant  Mary  Fothergill, 
as  executrix  of  his  will.  In  consequence  of  litigation  with  the  lady  of  the 
manor  in  which  the  plaintiffs'  farm  is  situate  (see  Llanover  v,  Homfray  ^) 
the  above  inquiries  in  Phillips  v.  Homfray  were  not  proceeded  with  until 
July,  1882,  when  an  order  was  made  by  Mr.  Justice  Ray  in  chambers 
directing  that  the  inquiry  should  be  made  by  the  official  referee,  who,  after 
hearing  the  parties  for  some  days,  adjourned  the  case  until  the  first  of 
July,  1883. 

In  February,  1883,  a  motion  was  made  by  Mrs.  Fotbergill  before  Mr. 
Justice  Pearson  that  all  proceedings  under  the  second,  third,  and  fourth 
inquiries  might  be  stayed,  and  the  official  referee  directed  not  to  proceed 
with  them.  The  motion  was  ai^ied  on  the  15th,  17th,  and  20th  of 
Febniary,  1883. 

February  24,  Mr.  Justice  Pearson  made  an  order  staying  the  fourth  in- 
quiry, but  refused  to  stay  the  second  and  third  inquiries. 

Mrs.  Fothergill  appealed  against  this  order  as  regarded  inquiries  two 
and  three,  and  the  plaintiffs  gave  cross-notice  of  appeal  against  it  as  re- 
garded inquiry  four.  The  appeals  were  argued  on  the  22d  and  30th  of 
May,  1883. 

-^^f^lfj  Q'  C.,  and  Osier f  for  Fotheigill's  executrix  :  — 

The  trespasses  which  form  the  subject  of  inquiries  two,  three,  and  four 
are  personal  trespasses  in  tort,  and  give  no  right  of  action  against  the  ex- 
ecutors of  the  trespasser.     The  Court  of  Chancery  could  not  give  damages 
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in  respect  of  wayleave.  Powell  v.  Aiken. ^  It  makes  no  difference  that  the 
trespasser  made  a  profit  by  the  trespass,  l^nless  some  part  of  the  plain* 
tiff's  property  can  be  traced  into  the  trespasser's  estate,  or  unless  the  dam* 
ages  were  assessed  before  the  trespasser's  death,  his  estate  cannot  be  made 
liable  after  his  death.     Peek  v.  Gumey.* 

[BowEN,  L.  J.  :  —  In  many  cases  you  may  waive  the  tort  and  claim 
damages  on  the  implied  contract.] 

For  the  use  of  real  estate  you  cannot  get  damages  for  use  and  occupa- 
tion if  you  treat  the  defendant  as  a  trespasser.  Birch  t^.  Wright.*  If  there 
is  nothing  before  the  jury  except  that  the  plaintiff  is  owner  and  the  de- 
fendant is  in  possession,  they  may  presume  that  the  defendant  was  in  pos- 
session with  the  leave  of  the  plaintiff,  and  may  give  damages  for  use  and 
occupation.  But  if  there  is  evidence  that  the  defendant  is  a  trespasser,  a 
claim  for  use  and  occupation  will  not  lie.  You  must  be  able  to  imply  a 
contract.  Churchward  v.  Ford ;  *  Tew  v.  Jones.*  You  cannot  get  mesne 
profits  against  tho  executor  of  a  person  who  has  been  in  unlawful  posses- 
sion, because  it  is  a  trespass.  Mayne  on  Damages;*  Adams  on  Ejectment;' 
Pulteney  v,  Warren.* 

In  the  present  case  Fothergill  was  treated  as  a  trespasser  from  first  to 
last,  and  the  plaintiffs  could  not  have  recovered  damages  for  use  and  occu- 
pation. Turner  v.  Cameron's  Coalbrook  Steam  Coal  Company;*  Kirk  v, 
Todd.^^  The  latter  case  goes  too  far  in  saying  that  the  testator  got  no 
benefit,  for  he  did  get  a  benefit. 

[Baggallay,  L.  J. :  —  Lord  Mansfield  says  in  Hambly  v.  Trott "  that  if 
a  man'  takes  the  hoi'se  of  another  an  action  for  the  use  and  hire  of  the 
horse  will  lie  against  his  executor  on  an  implied  assumpsit.] 

If  Lord  Mansfield  is  right  in  saying  that  you  can  bring  an  action  against 
executors  in  such  a  case,  that  does  not  apply  to  real  estate.  Bishop  of 
Winchester  v.  Knight." 

[Baggallay,  L.  J. :  —  A  decree  was  actually  made  against  Fothergill  in 
his  lifetime.] 

Yes ;  biit  the  damages  had  not  been  assessed.  Therefore  the  proceed- 
ings against  him  were  not  complete.    Wheatley  v.  Lane;**  Smith  v,  Eyles." 

Hastings,  Q.  C,  and  Maclean^  for  the  plaintiffs  :  — 

Whenever  a  wrongful  act  has  been  productive  of  benefit  to  the  testator's 
estate,  the  injured  person  may  follow  the  profit  and  recover  against  the 
estate.  Hambly  v,  Trott.  We  claim  to  recover  from  tho  testator's  estate 
the  profit  which  he  got  by  his  wrongful  act.  The  real  question  is  whether 
the  testator's  estate  has  been  increased.     Mony penny  v,  Bristow.^ 
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[BowEN,  L.  J. :  —  The  damages  against  Fothergill  iu  his  lifetime  were 
twofold  :  first,  in  respect  of  the  damage  done  to  the  plaintiffn ;  and  sec- 
ondly, in  respect  of  the  profit  which  Fothergill  had  made  and  which  he 
ought  to  have  paid  over  to  the  plaintiffs.  When  he  died  why  do  not  the 
latter  survive  though  the  first  do  not )] 

[Cotton,  L.  J. :  —  One  difficulty  is,  that  the  plaintiffs  did  not  waive  the 
tort,  but  insisted  on  it,  and  elected  to  bring  their  action  in  that  form. 
Then,  how  can  they  now  go  on  against  the  executrix  1  ] 

The  appellant  refers  to  Pulteney  v,  Warren,*  but  that  case  destroys  the 
defendant's  position  in  equity.  There  was  here  a  fraudulent  concealment 
—  had  there  not  the  plaintiffs  might  have  got  a  decree  ten  years  sooner. 
The  plaintiffs  could  not  with  reasonable  diligence  have  discovered  the  fraud 
earlier,  so  the  Statute  of  Limitations  is  no  defence.  Ecclesiastical  Commis- 
sioners  v.  North  Eastern  Railway  Company.^ 

[Cotton  L.  J. :  —  Is  there  any  case  where  it  has  been  held  that  fraud- 
ulent concealment  prevents  the  application  of  the  rule  actio  personalis 
moritur  cum  persona  f\ 

The  precise  point  does  not  appear  ever  to  have  been  raised.  Even  if  the 
executors  could  not  be  sued  at  law  there  are  here  equitable  circumstances 
which  entitle  the  plaintiffs  to  sue  for  mesne  rents  and  profits,  according  to 
the  principles  laid  down  by  Lord  Eldon  in  Pulteney  v.  Warren.*  Now  as 
to  the  cases  referred  to  by  the  appellant.  In  Powell  v,  Aiken  *  the  person 
against  whom  the  relief  was  sought  was  not  the  person  who  had  made  the 
passages,  and  if  the  context  is  taken  into  account  it  is  clear  that  the  expres- 
sions of  the  Vice-Chancellor,  on  which  the  appellant  relies,  refer  to  conse- 
quential damages,  not  to  profit  derived  by  the  wrongdoer  from  the  trespass. 
In  Bishop  of  Winchester  v.  Knight  ^  it  is  only  said  that  a  trespass  of  break- 
ing up  meadow  or  ancient  pasture  ground  dies  with  the  person.  That  is  a 
mere  case  of  damage  from  which  the  trespasser  does  not  derive  profits. 
The  case  of  mines,  as  observed  by  Lord  Eldon  in  Pulteney  v.  Warren,* 
stands  on  quite  a  different  footing.  Then  the  appellant  contends  that  the 
frame  of  the  decree  precludes  the  plaintiffs  from  raising  this  question,  for 
that  it  is  framed  in  tort,  and  Smith  v.  Eyles^  is  relied  upon  as  supporting 
the  proposition  that  though  a  decree  is  prefaced  by  a  declaration  that  a 
party  is  bound  to  make  compensation,  still  the  decree  cannot  be  prosecuted 
after  the  death  of  the  party ;  but  the  case  really  decided  nothing  as  to 
whether  the  decree  could  be  prosecuted,  it  only  decided  that  a  decree  to 
account  did  not  prevent  the  executor  from  suffering  a  judgment  which 
would  have  priority  over  the  plaintiff's  claim.  It  assumes,  in  fact,  that 
the  decree  could  be  prosecuted.  The  deci*ee  in  the  present  case  really  is 
not  framed  in  tort,  it  gives  compensation  for  use  and  occupation,  and  is 
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substantially  a  decree  for  payment  of  the  profits  derived  from  the  use  of  a 
wayleave.  There  is  no  analogy  between  a  common-law  inquiry  as  to  dam- 
ages and  a  case  like  this.  In  Monypenny  v,  Bristow^  a  suit  was  held 
maintainable  against  an  executor  for  rents  wrongfully  received  by  his  tes- 
tator, on  the  express  ground  that  where  an  injury  is  accompanied  by  a 
profit  to  the  trespasser  the  party  injured  may  waive  the  tort  and  bring  an 
action  for  the  profit.  The  decree  was  made  in  Fothergill's  lifetime  and 
fixes  his  liability.  What  remained  to  be  done  was  only  of  a  ministerial 
character  and  ought  to  be  proceeded  with.  As  to  the  fourth  inquiry  it 
sounds  like  a  mere  case  of  unliquidated  damages,  but  it  is  so  connected 
with  inquiry  one  that  it  must  go  with  it. 

[Cotton,  L.  J. :  —  Inquiries  one  and  four  seem  to  me  quite  distinct.] 

Jiigby,  in  reply :  — 

The  language  of  the  Lord  Chancellor  in  this  case  points  only  at  damages 
for  a  continuing  trespass.  He  gives  damages,  not  measured  by  what  the 
plaintiffs  lose  or  the  defendants  get,  but  damages  as  to  the  ^lantum  of 
which  there  is  a  discretion. 

[Cotton,  L.  J. :  —  Is  not  the  benefit  derived  by  the  trespasser  the 
measure  1] 

Lord  Hatherlet  would  not  have  given  that  answer —  he  goes  on  what  a 
person  would  usually  have  to  pay  for  a  wayleave.  The  words  of  Lord 
Mansfield  in  Hambly  v,  Trott '  have  always  been  treated  as  laying  down 
the  correct  rule. 

[Bagoallay,  L.  J. :  —  Do  you  say  that  if  a  trespasser  gets  a  pecuniary 
benefit  that  benefit  cannot  be  recovered )] 

I  do  say  so.  If  a  person  occupies  my  land  and  gets  profit  by  allowing 
persons  to  pass  over  it,  I  cannot  sue  for  the  money  he  so  receives,  my  only 
remedy  is  to  sue  for  damages  for  the  trespass. 

[Bo wen,  L.  J.  :  — Would  not  an  action  for  money  had  and  received  lie 
if  an  ofl&ce  the  holder  of  which  received  fees  was  usurped  )] 

Yes ;  the  fees  are  incident  to  the  office,  it  is  like  a  trespasser  on  land 
receiving  rents  from  the  tenants. 

[Baooallay,  L.  J. :  —  What  do  you  say  to  Lord  Mansfield's  illustration 
in  Hambly  v,  Trott  as  to  the  horse  1] 

It  is  the  only  part  of  Hambly  v.  Trott  that  is  against  me,  and  it  is  not 
supported  by  any  other  authority. 

July  9.  Bowen,  L.  J.,  delivered  the  judgment  of  Lord  Justice  Cotton 
and  himself.  His  Lordship,  after  stating  the  proceedings  as  above  down  to 
the  application  to  Mr.  Justice  Pearson,  proceeded  as  follows  :  — 

Mr.  Justice  Pearson  stayed  the  fourth  inquiry  on  the  ground  that  it  had 
necessarily  abated  by  reason  of  the  death  of  R.  Fothergill,  but  refused  to 
stay  the  second  and  third  inquiries. 

The  defendant  Mary  Fothergill  has  appealed  against  his  refusal  to  stay 
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the  second  and  third  of  these  inquiries,  while  the  plaintiffs,  by  their  cross- 
appeal,  complain  of  his  decision  that  the  fourth  inquiry  is  to  be  stayed ; 
and  the  question  raised  in  both  appeals  is  how  far  the  respective  inquiries, 
and  the  plaintiffs'  claim  in  virtue*  of  which  they  were  directed,  are  afifected 
by  the  principle  aetio  personalis  montur  cum  persona. 

The  plaintiffs'  claim  out  of  which  the  second  and  third  inqi^iries  spring 
is  a  claim  to  be  compensated  for  the  secret  and  tortious  use  made  by  the 
iecetised  E.  Fothergill  and  others  during  his  lifetime  of  the  underground 
ways  and  passages  under  the  plaintiffs'  farm  for  the  purpose  of  conveying 
the  coal  and  ironstone  of  R.  Fothergill  and  his  co-trespassers.  The  judg- 
ment of  Mr.  Justice  Pearson  as  to  these  two  inquiries  is  based  upon  the 
view  that  this  description  of  claim  did  not  abate  upon  R  FothergilFs  death, 
but  was  capable  of  being  prosecuted  against  the  assets  in  the  hands  of  his 
executrix.  That  it  is  in  form  a  claim  in  the  nature  of  a  claim  for  trespass, 
the  damages  for  which  were  to  be  measured  by  the  amount  of  way  leave 
which  the  defendants  would  have  had  to  pay  for  permission  to  use  the 
plaintiffs'  ways  and  passages,  cannot  be  disputed.  But  Mr.  Justice  Pear- 
son was  of  opinion  that  this  was  one  of  the  class  of  cases  in  which  a  de- 
ceased man's  estate  remained  liable  for  a  profit  derived  by  it  out  of  his 
wmngful  acts  during  his  lifetime.  The  learned  Judge  founded  his  opinion 
upon  certain  language  of  Lord  Mansfield  in  the  case  of  Hambly  v.  Trott,^ 
to  the  effect  that,  so  far  as  the  act  of  the  offender  had  been  beneficial  to 
himself,  his  assets  ought  to  be  answerable.  We  have  therefore  to  consider, 
in  the  first  place,  what  is  the  true  limit  and  meaning  of  the  rule  that  a 
personal  action  dies  upon  a  defendant's  death,  and  whether  there  is,  or  can 
be,  in  the  circumstances  raised  by  the  case,  a  profit  received  by  his  assets, 
which  the  plaintiffs  can  follow. 

The  only  cases  in  which,  apart  from  questions  of  breach  of  contract,  ex- 
press or  implied,  a  remedy  for  a  wrongful  act  can  be  pursued  against  the 
estate  of  a  deceased  person  who  has  done  the  act,  appear  to  us  to  be  those 
In  which  property  or  the  proceeds  or  value  of  property,  belonging  to  an- 
other, have  been  appropriated  by  the  deceased  person  and  added  to  his 
own  estate  or  moneys.  In  such  cases,  whatever  the  original  form  of  action, 
it  is  in  substance  brought  to  recover  property,  or  its  proceeds  or  value,  and 
by  amendment  could  be  made  such  in  form  as  well  as  in  substance.  In 
such  cases  the  action,  though  arising  out  of  a  wrongful  act,  does  not  die 
with  the  person.  The  property  or  the  proceeds  or  value  which,  in  the  life- 
time of  the  wrong-doer,  could  have  been  recovered  from  him,  can  be  traced 
after  his  death  to  his  assets,  and  recaptured  by  the  rightful  owner  there. 
But  it  is  not  every  wrongful  act  by  which  a  wrong-doer  indirectly  benefits 
that  falls  under  this  head,  if  the  benefit  does  not  consist  in  the  acquisition 
of  property,  or  its  proceeds  or  value.  Where  there  is  nothing  among  the 
assets  of  the  deceased  that  in  law  or  in  equity  belongs  to  the  plaintiff,  and 
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the  damages  which  have  been  done  to  him  are  unliquidated  and  uncer- 
tain, the  executors  of  a  wroug-doer  cannot  be  sued  merely  because  it  was 
worth  the  wrong-doer's  while  to  commit  the  act  which  is  complained  o(  and 
an  indirect  benefit  may  have  been  reaped  thereby.  Two  illustrations  can 
be  given  of  the  above  distinction  with  regard  to  the  liability  of  executors. 
The  produce,  proceeds,  or  value  of  waste,  equitable  or  legal,  committed  by 
a  tenant  for  life,  can  be  followed  into  the  hands  of  his  executors,  and  re- 
taken from  them.  If  he  has  wrongly  cut  timber,  the  timber  or  its  proceeds 
or  value  can  be  followed.  But  no  action  for  waste  —  permissive  or  volun- 
tary —  as  such,  lies  against  the  executors  of  a  tenant  for  life.  By  non- 
repairing a  house,  or  by  ploughing  up  ancient  meadow,  the  tenant  for  life 
may  have  indirectly  benefited  himself  or  saved  his  own  pocket.  But  nei- 
ther law  nor  equity  recognize  in  this  indirect  benefit  which  he  may  have, 
received  any  ground  for  proceedings  against  his  executors.  A  second  illus- 
tration may  be  given  of  the  distinction  we  have  referred  to.  The  rents,  or 
the  produce  or  profits,  of  land,  which  have  wrongly  been  received  by  a  per- 
son other  than  the  rightful  owner  (as  a  rule,  and  subject  to  certain  excep- 
tions, that  we  need  not  now  discuss),  may  be  pursued  by  the  rightful 
owner,  and  recovered  from  the  wrong-doer,  or  if  he  is  dead  from  his  estate. 
But  there  is  a  sense  in  which  the  term  "  profits  "  is  used,  with  reference  to 
land,  to  represent  the  unliquidated  damages  recoverable  in  respect  of  a 
trespass,  as  when  an  action  for  mesne  profits  is  maintained,  to  recover,  not 
the  rents  or  produce  of  land,  or  their  natural  equivalent,  but  compensation 
for  the  bare  possession  wrongfully  taken  and  held  of  the  land  itself.  An 
action  for  mesne  profits  in  this  narrower  sense  will  not  lie  at  common  law 
and  apart  from  statute  against  executors,  and  no  account  would  be  decreed 
in  equity,  except  in  a  case  where  the  profits  were  either  property  or  the 
produce  or  profits  or  value  of  property  actually  received.  This  line  of 
demarcation  has  drawn  itself  in  conformity  with  the  classifications  of  forms 
of  action  known  to  the  English  law.  As  long  as  the  maxim  actio  personalis 
moritur  cum  persona  is  preserved  by  the  law  of  this  country,  the  line  drawn 
is  neither  iuconvenient  nor  unreasonable.  If  every  wrongful  act  which 
was  attended  consequentially  and  indirectly  with  advantage  to  the  wrong- 
doer or  his  pocket  were  to  warrant  an  action  against  executors,  it  would  be 
impossible  to  know  when  executors  were  liable  or  not,  and  the  maxim 
would,  in  fact,  become  a  mere  source  of  litigation.  We  have  not  now  to 
consider  the  policy  of  the  maxim.  It  is  part  of  the  law,  and  while  it  is  so, 
ought  not  to  be  frittered  away. 

The  judgment,  however,  of  Mr.  Justice  Pearson  is  based  upon  certain 
dicta  of  Lord  Mansfield  in  Hnmbly  v.  Trott,^  which  are  in  form  ambiguous, 
and  it  is  necessary  accordingly  to  examine  these  dicta  with  reference  to  the 
history  of  the  maxim  adio  personalis  moritur  cum  persona.  Whatever  its 
wisdom  or  policy,  the  rule  with  certain  limitations  and  explanations  is  as 
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old  as  the  English  law.  By  the  civil  law,  penal  actions  arising  from  wrong 
were  not  generally  available  against  the  heir,  and  certain  actions  ex  con- 
tractu fell  under  the  same  disability.  By  the  English  law  an  executor 
represents  the  debts  and  property,  but  not  the  person  of  the  testator.  It 
seems  to  have  been  thought  that  there  would  be  an  injustice  in  making 
the  executor  stand  in  the  place  of  the  dead  man  when  the  causes  of  action 
were  purely  personal  (see  Year  Book.)*  "  The  taking  up  of  an  executor- 
ship," says  Bacon  in  his  Abridgment,  Executors,^  "is  an  engagement  to 
answer  all  debts  of  the  deceased  and  all  undertakings  that  create  a  debt, 
as  far  as  there  are  assets,  but  doth  not  embark  the  executor  in  the  per- 
sonal trusts  of  the  deceased,  nor  is  he  obliged  to  answer  for  his  several  in- 
juries, for  none  can  tell  how  they  might  have  been  discharged  or  answered 
by  the  testator  himself/'  And  even  in  some  actions  of  contract,  such  as 
debt,  where  the  testator  could  have  waged  his  law,  the  executor  was  not 
held  liable,  for  this  would  have  been  to  deprive  his  executor  of  the  benefit 
of  the  wager  of  law.  As  regards  all  actions  essentially  based  on  tort,  the 
principle  was  inflexibly  applied.  There  was,  however,  a  species  of  personal 
actions  to  which  the  rule  in  question  was  not  extended.  These  were  such 
as  were  founded  upon  some  obligation,  contract,  debt,  covenant,  or  other 
duty  to  be  performed:  see  Pinchon's  Case;'  Wheatley  v.  Lane.*  If  an 
injury  has  been  done  to  the  personal  property  of  the  plaintiff,  for  relief  aris- 
ing out  of  which  assumpsit  could  be  brought  (as  in  the  case  of  actions 
against  carriers  and  bailees),  the  executora  of  the  deceased  might  still  \>e 
sued.  It  was  urged  before  us  on  behalf  of  the  plaintiffs  that  they  were 
entitled  in  the  present  case  to  waive  the  tort  which  had  been  committed 
against  them  by  the  deceased,  and  to  treat  the  claim  as  substantially  one 
of  implied  contract  or  account,  upon  the  theory  of  hh  implied  promise  by 
him  to  pay  for  what  he  had  done,  or  at  all  events  on  the  principle  that  his 
estate  had  reaped  some  measurable  benefit  or  profit  from  the  wrong,  which 
the  executrix  was  not  entitled  as  against  the  plaintiffs  to  retain.  Reference 
was  made  to  the  analogy  of  the  cases  where  an  action  for  money  had  and 
received  has  been  held  to  be  maintainable  for  the  proceeds  of  goods  wrong- 
fully sold,  and  to  a  more  doubtful  class  of  authorities,  in  which  it  has  been 
suggested  that  use  and  occupation  would  lie  for  the  enjoyment  of  lauds 
occupied,  even  in  the  absence  of  any  demise  by  the  plaintiff.  It  seems  to 
us,  as  we  have  said,  that  the  profits  arising  from  a  wrong  done  by  a  de- 
ceased man  which  can  be  followed  against  his  estate  are  only  such  profits 
as  take  the  shape  of  property  or  the  proceeds  or  value  of  property  with- 
drawn from  the  rightful  owner  and  acquired  by  the  wrong-doer.  But  in 
order  to  understand  Lord  Mansfield  and  the  argument  to  which  reference 
has  been  made,  it  is  desirable  to  begin  with  some  cases  in  the  reign  of 
Elizabeth  which  illustrate  the  matter. 
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The  first  is  that  of  Sir  Henry  Sherrington  (cited  in  Savile  ^  and  referred 
to  by  Lord  Mansfield  in  Hambly  v.  Trott).^  Sir  Henry  Sherrington  had  cut 
during  his  lifetime  and  converted  to  his  own  use  certain  oaks  and  growing 
trees  upon  land  belonging  to  the  Queen.  After  his  death  the  Attorney- 
General  exhibited  an  information  against  his  executrix,  and  Chief  Justice 
Manwood  in  giving  judgment  has  used  language  which  it  seems  to  us  has 
been  misunderstood  :  "  In  every  case,**  he  says,  "  in  which  a  price  or  value 
has  been  set  upon  a  thing  in  which  the  offence  is  committed,  if  the  offender 
dies  his  executors  shall  be  chargeable.  As  in  this  case  the  information  is 
for  cutting  100  oaks  to  the  value  of  £100,  or  for  taking  20  cattle  of  the 
Queen,  price  £20,  the  executors  are  chargeable,  but  where  the  action  or 
information  is  for  trampling  the  herl)age,  etc.,  ad  danmumy  the  executor 
shall  not  be  chargeable."  The  point  of  this  judgment  seems  to  us  to  be 
that  the  deceased  had  converted  the  Queen's  property  to  his  own  use  dur- 
ing his  lifetime,  and  the  Attorney-General  was  held  entitled  to  recover  for 
the  Queen  the  property,  or  in  default  the  value  which  represented  the 
property  or  its  proceeds.  In  Sir  Brian  Tuckers  Case  in  the  same  reign,' 
it  was  held  by  the  Barons  of  the  Exchequer  that  the  executor  of  an  execu- 
tor should  not  be  charged  with  a  devastavit  made  by  the  executor  of  the 
first  testator,  ''No,  not  in  the  case  of  the  King,  because  it  is  a  personal 
wrong  only."  The  collocation  of  these  two  cases  points  to  the  distinction 
which  we  have  drawn.  The  proceeds  or  value  of  actual  property  acquired 
wrongfully  by  the  testator  can  be  recovered  against  an  executor,  but  the 
mere  fact  that  the  wrongful  act  or  neglect  saved  the  testator  from  expense 
is  not  sufficient  justification  for  suing  his  executor. 

In  Tooley  v.  Windham  ^  the  plaintiff  brought  an  action  against  the  de- 
fendant under  the  following  circumstances.  The  defendant's  father  in  his 
lifetime  had  taken  the  profits  of  certain  lauds,  whereupon  the  plaintiff  had 
purchased  a  writ  out  of  Chancery  against  the  defendant  with  the  intention 
of  exhibiting  a  bill  against  him.  Upon  the  return  of  the  writ  for  the  said 
profits  the  defendant,  in  consideration  that  the  plaintiff  would  forbear  his 
suit,  promised  the  plaintiff  that  if  he  would  prove  that  his  father  had  taken 
the  profits  or  had  had  the  possession  of  the  lands  under  the  title  of  the 
plaintiff's  father,  he  the  defendant  would  pay  the  plaintiff  for  the  profits  of 
the  land.  The  court  held  that  this  was  no  consideration  for  the  promise, 
on  the  ground  that  the  taking  of  the  profits  of  the  plaintiff's  lands  by  the 
defendant's  father  was  a  personal  tort  for  which  neither  the  executor  nor 
heir  could  be  made  to  answer.  So  far  as  we  are  aware,  an  action  for  mesne 
profits  (or  bare  damages  for  wrongful  possession  or  occupation  of  land)  has 
never  been  considered  maintainable  at  common  law  against  the  executors 
of  the  person  who  was  wrongfully  in  possession. 
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But  the  language  of  Lord  Mansfield  in  the  case  of  Hambly  v.  Trott  ^  is 
relied  upon  in  the  judgment  of  Mr.  Justice  Pearson  as  going  bevond  the 
above  line,  and  it  is  important,  therefore,  to  examine  it  in  detail.  That 
action  was  an  action  of  trover  brought  against  an  administrator  with  the 
will  annexed  for  a  conversion  by  the  testator  in  his  lifetime.  The  plea 
was  that  the  testator  was  not  guilty.  A  verdict  having  been  found  for  the 
plaintiff,  the  court  unanimously  arrested  the  judgment  on  the  ground  that 
the  cause  of  action  as  laid  was  a  personal  tort  which  died  with  the  person. 
This  was  in  accordance  with  the  decision  in  Baily*s  Case.^  The  judgment 
in  Hambly  v.  Trott  can  therefore  be  no  authority  for  the  appellants'  con- 
tention ;  but  the  language  of  Lord  Mansfield,  which  has  since  been  cited 
with  approval  by  the  highest  tribunals,  is  of  course  entitled  to  the  utmost 
weight.  Lord  Mansfield  in  the  first  place  observes  that  no  action  of  tort 
where  the  plea  must  be  not  guilty  will  lie  against  an  executor.  **  On  the 
face  of  such  a  record  the  cause  of  action  arises  ex  delicto^  and  all  private 
criminal  injuries  or  wrongs,  as  well  |is  all  public  crimes,  are  buried  with 
the  offender."  This  is  the  inflexible  rule.  In  mitigation  of  the  apparent 
hardship  Lord  Mansfield  proceeds,  ohker  dictUf  to  point  out  that  in  most 
cases  where  trover  lies  against  the  testator  another  action  might  be  brought 
against  the  executor  which  will  serve  the  purpose,  and  he  gives  the  follow- 
ing illustration.  An  action  on  the  custom  of  the  realm  against  a  common 
carrier  is  for  a  tort  and  a  supposed  crime.  The  plea  is  not  guilty,  there- 
fore such  action  will  not  lie  against  an  executor.  But  assumpsit,  which  is 
another  action  for  the  same  cause,  will  lie  instead.  ''  So,"  continues  Lord 
Mansfield,  '*  if  a  man  takes  a  horse  from  another,  and  bring  him  back  again, 
an  action  of  trespass  will  not  lie  against  his  executor,  though  it  would 
against  him  ;  but  an  action  for  the  use  and  hire  of  the  horse  will  lie  against 
the  executor."  And  in  further  illustration  of  this  distinction  Lord  Mans- 
field points  out  that  in  Baily's  Case  the  executor  would  have  been  liable 
for  the  value  of  the  goods  wrongfully  sold  by  the  testator,  just  as  Sir 
Henry  Sherrington's  estate  *  was  liable  for  the  value  of  the  trees  he  had 
cut  and  carried  away.  It  is  with  reference  to  the  above  distinction  that 
Lord  Mansfield  goes  on  to  use  the  language  which  we  think  has  been  mis- 
understood. "  Here,  therefore,  is  a  fundamental  distinction.  If  it  is  a  sort 
of  injury  by  which  the  offender  acquires  no  gain  to  himself  at  the  expense 
of  the  sufferer,  as  beating  or  imprisoning  a  man,  etc.,  there  the  person  in- 
jured has  only  a  reparation  for  the  delictum  in  damages  to  bo  tissessed  by  a 
jury.  But  where,  besides  the  crime,  property  is  acquired  which  benefits 
the  testator,  there  an  action  for  the  value  of  the  property  shall  survive 
against  the  executor.  As,  for  instance,  the  executor  shall  not  be  charge- 
able for  the  injury  done  by  his  testator  in  cutting  down  another  man's  trees, 
but  for  the  benefit  arising  to  his  testator  for  the  value  or  sale  of  the  trees 
he  shall.     So  far  as  the  tort  itself  goes  an  executor  shall  not  be  liable,  and 
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therefore  it  is  that  all  public  and  all  private  crimes  die  with  the  offender, 
and  the  executor  is  not  chargeable ;  but  so  far  as  the  act  of  the  oifender 
is  beneficial  his  assets  ought  to  be  answerable,  and  his  executor  therefore 
shall  be  charged."  It  seeras  to  us  that  Lord  Mansfield  does  no  more  than 
indicate  that  there  is  a  class  of  cases  in  which  assumpsit  can  be  brought 
against  a  wrong-doer  to  recover  the  property  he  has  taken  or  its  proceeds  or 
value,  and  that  in  such  cases  the  action  will  survive  against  the  executor. 
In  the  illustration  given  by  him  of  the  horse,  he  does  not  mean  that  an 
action  for  the  use  and  hire  of  a  horse  wrongfully  taken  will  always  lie 
against  an  executor,  but  that  it  will  lie  whenever  a  similar  action  would 
have  lain  against  the  wrong-doer  himself.  The  case  he  puts  is  the  case  of  a 
horse  taken  and  restored,  not  of  a  horse  taken  and  held  under  an  adverse 
claim,  and  we  are  not  prepared  to  say  that,  if  absolutely  nothing  appeared 
in  evidence  except  that  a  horse  was  taken  and  was  afterwards  brought  back 
again,  the  owner  might  not  recover  for  the  use  and  hire  of  the  horse  on  the 
hypothesis  of  an  implied  contract  to  pay  for  him.  It  is  in  such  a  sense 
that  Lord  Ellbxbobouoh,  in  Foster  v.  Stewart,*  clearly  understood  Lord 
Mansfield's  language.  We  see  nothing  in  the  language  of  Lord  Chelmsford 
in  the  House  of  Lords  in  Peek  v,  Gumey  ^  to  indicate  that  he  understood 
it  otherwise.  If  so,  the  true  test  to  be  applied  in  the  present  case  is 
whether  the  plaintiffs'  claim  against  the  deceased  R.  Fothergill,  in  respect  of 
which  the  second  and  third  inquines  were  directed  in  his  lifetime,  belongs 
to  the  category  of  actions  ex  delicto,  or  whether  any  form  of  action  against 
the  executors  of  the  deceased,  or  the  deceased  man  in  his  lifetime,  can  be 
based  upon  any  implied  contract  or  duty.  In  other  words,  could  the 
plaintiffs  have  sued  the  deceased  at  law  in  any  form  of  action  in  which 
"  Not  guilty  ^  would  not  be  the  proper  plea  1  If  such  alternative  fonn  of 
action  could  be  conceived  it  must  be  either  an  action  for  the  use,  by  the 
plaintiff's  permission,  of  the  plaintiff's  roads  and  passages,  similar  in  prin- 
ciple, though  not  identical,  with  an  action  for  the  use  and  occupation  of 
the  plaintiffs'  land.  Or  it  must  be  in  the  shape  of  an  action  for  money  had 
and  received,  based  upon  the  supposition  that  funds  are  in  the  hands  of  the 
executors  which  properly  belong  in  law  or  in  equity  to  the  plaintiffs.  We 
do  not  believe  that  the  principle  of  waiving  a  tort  and  suing  in  contract 
can  be  carried  further  than  this,  —  that  a  plaintiff  is  entitled,  if  he  chooses 
it^  to  abstain  from  treating  as  a  wrong  the  acts  of  the  defendant  in  cases 
where,  independently  of  the  question  of  wrong,  the  plaintiff  could  make  a 
case  for  relief.  There  have  been,  no  doubt,  instances  in  which,  nothing 
further  appearing  in  evidence  but  that  one  person  is  the  owner  of  land  and 
that  another  had  taken  possession  of  and  enjoyed  it,  an  action  for  use  and 
occupation  under  the  statute  has  been  upheld  :  see  Hellier  v.  Sillcox.* 
In  such  cases  the  inference,  in  the  absence  of  proof  to  the  contrary,  has 
been  allowed  to  be  drawn,  that  the  enjoyment  was  by  permission  of  the 
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rightful  owner.  Od  a  somewhat  similar  principle  an  action  by  the  lord  of 
a  market  for  stallage  was  held  maintainable  against  a  person  who  fixed  a 
stall  in  the  soil  without  leave  or  license.  The  authority  of  this  latter  case 
has  been  questioned  (see  Turner  v,  Cameron's  Coalbrook  Steam  Coal  Com- 
pany) ;  ^  and  actions  for  use  and  occupation,  according  to  the  better  opinion, 
have  been  confined  to  the  class  of  cases  where  defendant  is  not  a  trespasser 
setting  up  an  adverse  title,  and  where  there  are  no  circumstances  that  neg- 
ative the  implication  of  a  contract :  see  Churchward  v,  ¥ord,^  per  Pollock, 
C.  B. ;  Birch  v,  Wright.*  No  doubt  the  mere  enjoyment  by  one  man  of 
another  man's  property,  real  or  personal,  may  be  had  under  such  circum- 
stances as  leave  still  open,  as  a  reasonable  inference,  the  presumption  that 
it  is  taken  on  the  terms  of  payment,  just  as  a  man  who  takes  a  bun  from 
the  refreshment  counter  at  a  railway  station,  takes  it  on  the  implied  prom- 
ise to  pay  for  it.  So  actions  of  assumpsit  have  been  held  to  lie  for  the 
rents  of  land  improperly  received  under  pretence  of  title :  see  Bacon's 
Abridgement,  Assumpsit ;  *  Clarence  v.  Marshall,  per  Bayley,  B.' 

One  of  the  most  remarkable  instances  of  waiver  of  a  tort  is  to  be  found 
in  the  case  of  Lightly  v.  Clouston,*  where  the  master  of  an  apprentice  who 
had  been  seduced  from  his  service  to  work  for  another  person  was  held 
justified  in  waiving  the  tort  and  bringing  an  action  of  indebitatus  assumpsit 
for  work  and  labor  done  against  the  tortfeasor.  Lord  Mansfield,  in  decid- 
ing the  case,  referred  to  the  cases  of  the  wrongful  sale  of  goods,  where,  if 
the  rightful  owner  chooses  to  sue  for  the  produce  of  the  sale,  he  may  do  it, 
the  practice  being  an  advantage  and  not  a  disadvantage  to  the  defend- 
ant. The  case  was  decided  upon  the  ground  that  the  labor  of  the  appren- 
tice belonged  to  his  master,  who  might  insist  on  an  equivalent  for  it,  or  at 
all  events,  that  the  apprentice  could  not  contract  for  the  benefit  of  anybody 
except  his  rightful  owner ;  see  jjer  Lord  Ellenborouoh  in  Foster  v.  Stewart.^ 
And  actions  in  which  the  owners  of  goods  wrongfully  sold  were  held  en- 
titled to  waive  the  tort,  and  to  recover  in  assmnpsit  for  the  proceeds,  had 
become  familiar  to  the  common  law  as  far  back  as  towards  the  end  of  the 
17th  century:   see  Lamine  v.  Dorrell.' 

The  difficulties  of  extending  the  above  principle  to  the  present  case  ap- 
pear to  us  insuperable.  The  deceased,  R.  Fothergill,  by  carrying  his  coal 
and  ironstone  in  secret  over  the  plaintiffs'  roads  took  nothing  from  the 
plaintiffs.  The  circumstances  under  which  he  used  the  road  appear  to  us 
to  negative  the  idea  that  he  meant  to  pay  for  it.  Nor  have  the  assets  of 
the  deceased  defendant  been  necessarily  swollen  by  what  he  has  done.  He 
saved  his  estate  expense,  hut  he  did  not  bring  into  it  any  additional  prop- 
erty or  value  belonging  to  another  person.  The  case  of  Kirk  v,  Todd* 
seems  to  us  materially  in  point.     There  the  owners  of  certain  dye-works 
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8ued  the  original  defendants  for  fouling  and  polluting  a  brook.  It  was 
held  that  the  action  would  not  survive  against  their  executors.  The  late 
Master  of  the  Rolls  used  the  following  language  :  "  This  was  an  action  on 
a  simple  tort.  It  did  not  appear  that  the  defendant  had  got  any  benefit  by 
fouling  the  plaiutifiT's  stream,  he  had  only  injured  the  plaintiff.  As  I 
understand  the  rule  at  common  law,  it  was  this,  —  you  could  not  sue  execu- 
tors  for  a  wrong  committed  by  their  testator  for  which  you  could  recover 
only  unliquidated  damages.  That  rule  has  never  been  altered  except  by 
the  Act  3  <k  4  Will.  4,  c.  42,  which  allowed  the  executors  to  be  sued  iu 
certain  cases,  but  with  the  limitation  that  the  injury  must  have  been  com- 
mitted not  more  than  six  months  before  the  death  of  the  testator.  That 
was  not  so  here  ;  therefore  the  statute  did  not  apply,  and  the  rule  of  the 
common  law  remained  iu  its  simplicity."  In  every  case  where  one  man 
fouls  the  flow  of  water  to  which  another  is  entitled  he  probably  saves  him- 
self expense  by  doing  so.  But  the  benefit  to  which  the  Master  of  the  Rolls 
alliides  appears  to  us  to  be  some  beneficial  property  or  value  capable  of 
being  measured,  followed,  and  recovered. 

It  remains  to  be  considered  whether  there  is  any  equitable  doctrine 
which  can  extend  or  vary  the  above  rules  of  the  common  law.  We  can  see 
none.  An  action  for  account  will  only,  under  such  circumstances,  lie  where 
the  defendant  has  something  in  his  hands  representing  the  plaintiffs'  pro- 
perty or  the  proceeds  or  value  of  it  But  if  there  were  any  such  it  could 
be  recovered  at  law  as  well  as  in  equity.  It  is  true  that  the  wrongful  acts 
complained  of  were  done  in  secret,  but  even  if  such  concealment  could 
raise  in  favor  of  the  plaintiffs  an  equity  to  be  relieved  from  the  application 
of  the  principle  cbctio  personalis  morUiir  cum  persons,  which  we  doubt,  the 
fraud  in  this  case  was  discovered  during  the  lifetime  of  the  deceased,  R. 
Fothergill.  The  mere  circumstance  of  the  defendant's  death,  after  the  de- 
cree and  before  the  accounts  taken,  would  not  raise  any  equity  in  the 
plaintiffs'  favor,  and  as  far  as  we  can  see  the  equity  authorities  relied  upon 
in  argument  by  the  plaintiffs  do  not  assist  them.  In  Bishop  of  Winchester 
V.  Knight  ^  it  was  held  that  the  lord  of  the  manor  might  maintain  a  bill  for 
an  account  of  ore  dug  or  timber  cut  by  the  defendant's  testator.  Lord 
Chancellor  Cowper  in  giving  judgment  said,  "It  would  be  a  reproach  to 
equity  to  say,  that  where  a  man  has  taken  my  property,  as  my  ore,  or  tim- 
lier,  and  disposed  of  it  iu  his  lifetime,  and  dies,  that  in  this  case  I  must  be 
without  remedy."  But  he  added,  that  the  trespass  of  breaking  up  meadow 
or  ancient  pasture-ground  dies  with  the  person.  If  the  plaintiffs  in  the 
present  action  were  to  recover,  it  is  difficult  to  see  why  a  landlord  should 
not  be  entitled  in  equity  to  an  account  against  the  executors  of  his  tenant, 
for  a  profit  indirectly  derived  or  expense  saved  by  the  testator  through 
breaking  up  ancient  meadow  or  pasture  land.  In  Pulteney  v.  Warren  ^  an 
account  of  mesne  profits  was  decreed  against  executors  on  the  special 
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ground  that  the  plaintiff  had  been  prevented  by  injunction  afterwards  dis- 
solved from  proceeding  in  ejectment  against  the  testator  in  his  lifetime, 
and  that  it  ought  to  have  been  one  of  the  terms  on  which  the  injunction 
was  granted  that  the  testator  or  his  estate  would  compensate  the  plaintiff 
against  the  loss  of  such  mesne  proBts  if  the  injunction  turned  out  to  he 
unjust.  It  would  follow  that,  had  not  such  special  grounds  existed,  the 
bill  for  an  account  of  mesne  profits  would  have  been  held  not  maintainable 
against  the  executors.  Pulteney  v.  Warren  is  therefore  an  authority  which 
bears  against  the  plaintiffs  in  the  present  case.  In  Mon3rpenny  v.  Brtstow  ^ 
a  suit  was  held  maintainable  against  the  executors  for  rents  received  during 
the  continuance  in  possession  of  the  testatrix,  but  the  rents  in  question 
seem  to  have  been  rents  which  had  actually  been  paid  over  to  the  testatrix 
and  fell  within  the  description  of  property  taken  by  the  trespasser. 

The  history  of  the  case  of  Marquis  of  Lansdowne  v.  Marchioness  Dowa- 
ger of  Lansdowne  ^  appears  to  us  to  show  that  the  doctrine  of  the  courts  of 
equity  is  in  exact  conformity  with  the  distinction  we  have  pointed  out.  A 
bill  was  filed  by  a  remainderman  against  the  representative  of  a  deceased 
tenant  for  life  without  impeachment  for  waste.  Two  causes  of  complaint 
were  put  forward  by  the  bill.  The  first  that  the  deceased  tenant  for  life 
had  been  guilty  of  equitable  waste  by  cutting  down  ornamental  timber  and 
young  trees  about  the  property,  A  second  cause  of  complaint  was  dilap- 
idations which  he  had  permitted  in  and  about  the  mansion-house.  The 
defendants  demurred  to  so  much  of  the  bill  as  related  to  the  former  griev- 
ance, and  the  demurrer  was  decided  in  favor  of  the  plaintiff  on  the  ground 
that  the  plaintiff  was  entitled  to  the  proceeds  of  the  equitable  waste,  and 
to  relief  against  the  assets  of  the  tenant  for  life  so  far  as  they  were  aug- 
mented by  such  proceeds,  and  an  account  was  directed  as  to  the  equitable 
waste.  The  second  cause  of  complaint,  which  related  to  the  dilapidations, 
was  dealt  with  on  the  hearing.*  The  Master  of  the  Rolls  decided  that  no  ac- 
count of  the  dilapidations  could  lie  decreed,  observing  that  ''with  respect  to 
incumbents  the  law  was  otherwise,  and  accordingly  suits  against  their  re|> 
resentatives  were  very  common,  but  no  instance  of  such  suits  by  remainder- 
men had  occurred."  It  has  always  been  held  that  ecclesiastical  dilapidations 
by  deceased  incumbents  do  not  fall  within  the  rule  actio  personalis  moritur 
cum  persona.  The  fact  that  an  account  was  granted  in  respect  of  the 
produce  of  the  timber  wrongly  cut,  but  refused  in  respect  of  the  dilapida- 
tions, shows  that  the  profit  which  equity  follows  into  the  hands  of  the 
executora  must  be  some  profit  of  which  the  plaintiff  has  been  deprived, 
and  not  merely  a  negative  benefit  which  the  testator  may  indirectly  have 
acquired  by  saving  himself  the  expense  of  performing  his  duty. 

In  Gardiner  v.  Fell  *  no  doubt  was  suggested  as  to  the  right  of  the  court 
to  decree  an  account  of  rents  and  profits  against  the  personal  representa* 
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lives  of  a  person  who  had  taken  possession  under  a  mistake  of  law.  It 
appears,  however,  to  be  probable,  on  the  facts  of  the  case,  that  the  rents 
and  profits  in  question  were  rents  and  profits  actually  received  in  the  shape 
of  moneys  or  actual  property  by  the  deceased,  as  distinguished  from  the 
mere  wrongful  use  and  occupation  of  land  or  houses. 

It  was  pVessed  upon  us  by  the  counsel  for  the  plaintiffs  that,  the  decree 
having  been  made  and  the  inquiries  directed  during  the  lifetime  of  the  de- 
ceased R  Fothergill,  his  liability  must  be  taken  to  have  been  pronounced, 
and  that  what  remained  to  be  done  in  the  action  was  of  a  ministerial  char- 
acter only,  and  would  not  be  affected  by  the  maxim  actio  personalis  morttur 
cum  persona.  We  cannot  take  this  view.  The  claim  of  the  plaintiffs  is  in 
substance,  so  far  as  these  inquiries  are  concerned,  an  action  for  trespass. 
The  inquiries,  whatever  the  form  of  language  in  which  they  are  directed, 
are  an  assessment  of  damages,  and  until  they  have  been  completed  the  ac- 
tion is  still  undetermined.  It  is  of  the  essence  of  the  rule  that  claims 
which  are  indeterminate  in  their  character  shall  not  be  pursued  against 
the  estate  of  a  person  after  his  death.  If  the  claim  is  one  for  unliquidated 
damages,  and  has  not  been  perfected  by  judgment  at  the  time  of  the  death 
of  the  defendant,  the  rule  applies :  Smith  v.  Eyles.^  It  appears  to  us  ac- 
cordingly that  the  claims  of  the  plaintiffs  to  which  the  second  and  third 
inquiries  are  directed  are  claims  for  unliquidated  damages  in  respect  of  a 
wrong  done,  and  that  the  object  of  the  inquiries  is  to  assess  such  unliqui- 
dated damages.  Such  claims,  and  the  inquiries  which  relate  to  them, 
abated  in  our  opinion  upon  the  death  of  the  deceased,  R.  Fothergill.  The 
appeal  of  the  defendant,  Mary  Fothergill,  as  to  the  second  and  third  inquiries 
will,  therefore,  be  allowed,  with  costs.  A  fortiori,  the  claim  in  respect  of 
which  the  fourth  inquiry  was  directed,  is  a  pure  claim  for  damages  for  a 
wrongful  act.  It  follows  that,  in  our  opinion,  such  claim  and  the  inquiry 
under  it  abated  by  the  death  of  R.  Fothergill.  The  plaintiffs'  cross-appeal 
must  be  dismissed  accordingly,  with  costs.  The  order  which  Mr.  Justice 
Pearson  made  as  to  the  fourth  inquiry  will  thus  be  extended  to  the  second 
and  third  inquiries. 

Baogallay,  L.  J  :  —  I  regret  that,  as  regards  the  appeal  of  Mrs.  Fother- 
gill, I  have  arrived  at  a  conclusion  different  from  that  which  has  been 
arrived  at  by  the  other  members  of  the  court.  I  am  of  opinion  that  the 
appeal  should  be  dismissed,  for  the  reasons  which  I  am  about  to  state. 
Though  the  case  of  Hambly  v.  Trott*  has  been  very  fully  considered  by 
Mr.  Justice  Pearson  in  the  course  of  his  judgment,  and  also  by  my  col- 
leagues in  that  which  has  been  just  delivered,  I  desire  to  add  my  own  com- 
ments npon  it,  as  its  true  effect  has,  in  my  opinion,  been  to  some  extent 
misapprehended. 

The  judgment  in  Hambly  v.  Trott'  is  generally  referred  to  as  that  of 
Lord  Mansfield,  but  it  expressed  the  unanimous,  fully  considered  opinion 
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of  the  court,  which  included  Justices  Acton  and  Ashurst,  as  well  as  Lord 
Mansfield,  and  was  delivered  after  the  case  had  been  twice  argued.  The 
action  was  in  trover  against  an  administrator  with  will  annexed  ;  the  dec- 
laration laid  an  unlawful  conversion  by  the  testator  to  his  own  use  of  cer- 
tain sheep,  pigs,  goats,  oats,  and  cider ;  the  plea  was  that  the  testator  was 
not  guilty;  the  verdict  being  for  the  plaintiff,  the  court  was 'moved  on 
behalf  of  the  defendant  in  arrest  of  judgment  upon  the  ground  that  the 
wrongful  act  of  the  testator  was  a  personal  tort  which  died  with  the  person ; 
a  rule  to  show  cause  was  granted,  and  it  was  upon  cause  being  shown  that 
the  judgment  was  given.  At  the  close  of  the  arguments  on  the  first  occa- 
sion Lord  Mansfield  said,  "  I  shall  be  very  sorry  to  decide  that  trover  will 
not  lie  if  there  is  no  other  reniedy  for  the  right,**  and  after  an  opinion  ex- 
pressed by  the  other  judges  that  as  then  advised  they  thought  the  action 
maintainable,  .the  court  ordered  the  matter  to  stand  over  for  further  argu- 
ment, Lord  Mansfield  adding,  '*  The  criterion  I  go  upon  is  this,  can  jus- 
tice possibly  be  done  in  any  other  form  of  action  1**  After  the  second 
argument  on  the  24:th  of  January,  1776,  the  court  took  time  to  consider 
its  judgment,  and  on  the  12th  of  February  in  the  same  year  held  that  the 
judgment  must  be  arrested.  But  it  is  important  to  notice  the  grounds 
upon  which  the  court  arrived  at  this  conclusion.  After  stating  (a)  that 
the  maxim  "  actio  personalis  moritur  cum  persona  was  not  generally  true 
and  much  less  universally  so,  and  that  it  left  the  law  undefined  as  to  the 
kind  of  personal  actions  which  die  with  the  person  or  survive  against  the 
executor,  and  (h),  that  an  action  of  trover  was  in  form  a  fiction,  and  in 
substance  founded  on  property,  for  the  equitable  purpose  of  recovering  the 
value  of  the  plaintiffs'  specific  property  used  and  enjoyed  by  the  defendant, 
and  that  if  no  other  action  could  be  brought  against  the  executor  it  seemed 
unjust  and  inconvenient  that  the  testator's  assets  should  not  be  liable  for 
the  value  of  what  belonged  to  another  man  which  the  testator  had  reaped 
the  benefit  of;  and  (c),  that  the  court,  deeming  the  matter  well  deserved 
consideration,  had  carefully  examined  all  the  cases  upon  the  subject.  Lord 
Mansfield  proceeded  to  enunciate  the  conclusions  at  which  the  court  had 
arrived  as  to  actions  which  survived  against  an  executor,  and  those  which 
died  with  the  person,  distinguishing  between  those  which  survived  or  died 
on  account  of  the  cause  of  action,  and  those  which  survived  or  died  on 
account  of  the  form  of  action,  a  distinction  which  it  is  in  my  opinion  most 
important  to  bear  in  mind. 

As  regards  those  actions  which  survive  or  die  on  account  of  the  cause 
of  action,  Lord  Mansfield  expressed  himself  as  follows :  *  "  Where  the 
cause  of  action  is  money  due,  or  a  contract  to  be  performed,  gain  or  acqui- 
sition of  the  testator  by  the  work  and  labor  or  property  of  another,  the 
action  survives  against  the  executor.  But  where  the  cause  of  action  is  a 
tort,  or  arises  ex  delicto,  supposed  to  be  by  force  and  against  the  King's 
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peace,  there  the  action  dies  :  as  battery,  false  imprisonment,  trespass, 
words,  nuisance,  obstructing  lights,  diverting  a  water-course,  escape  against 
the  sheriff,  and  many  others  of  the  like  kind,"  and  as  regards  those  actions 
which  survive  or  die  in  respect  of  the  form  of  action,  he  went  on  to  say  as 
follows:  "In  some  actions  the  defendant  could  have  waged  his  law,  and 
therefore  no  action  in  that  form  lies  against  an  executor.  But  now  other 
actions  are  substituted  in  their  room  upon  the  very  same  cause  which  do 
survive  and  lie  against  the  executor.  No  action  where  in  form  the  declara- 
tion must  be  qtiare  vi  et  armis  et  contra  pacem^  or  where  the  plea  must  be, 
as  in  this  case,  that  the  testator  was  not  guilty,  can  lie  against  the  executor. 
Upon  the  face  of  the  record  the  cause  of  action  arises  ex  ddicto,  and  all 
private  criminal  injuries  or  wrongs,  as  well  as  all  public  crimes,  aVe  buried 
with  the  offender."  But  having  said  thus  much  Lord  Mansfield  added, 
that  in  most,  if  not  in  all,  of  the  cases  where  trover  lies  against  the  testator 
another  action  might  be  brought  against  the  executor  which  would  answer 
the  purpose.  In  applying  the  rules  so  enunciated  to  the  circumstances  of 
the  case  then  under  consideration,  the  court  held  that  the  form  of  the  plea 
that  the  testator  was  not  guilty  was  decisive,  and  that  the  judgment  must 
be  arrested,  but  added  that  no  mischief  would  be  thereby  occasioned,  be- 
cause, so  far  as  the  cause  of  action  did  not  arise  ex  delicto  or  ex  malejlcio  of 
the  testator,  but  was  founded  on  a  duty  which  the  testator  owed  to  the 
plaintiff,  another  form  of  action  might  be  brought.  It  would  appear  then 
that  the  judges  who  disposed  of  Hambly  v.  Trott  ^  were  of  opinion,  first, 
that  the  cause  of  action  was  such  that  the  executors  might  have  been  made 
liable ;  secondly,  that  by  reason  of  the  form  of  the  action,  the  declaration 
being  in  trover,  and  the  plea  that  the  testator  was  not  guilty,  it  could  not 
be  maintained  against  the  executors ;  and  thirdly,  and  notwithstanding  the 
arrest  of  judgment  in  the  pending  action,  another  form  of  action  might  be 
brought  and  maintained  against  the  executors.  It  is  to  my  mind  clear 
that  the  judges  were  of  opinion  that  the  merits  were  with  the  plaintiff,  but 
that  they  were  precluded  by  the  technicalities  of  the  pleadings  from  giving 
him  that  to  which  they  deemed  him  morally  entitled.  That  this  was  their 
view  is  supported  by  the  comments  of  Lord  Mansfield  upon  two  older 
cases,  which  he  cited  in  the  course  of  the  judgment.  In  the  first  of  those 
cases,  which  was  later  in  date  than  the  other,  and  which  he  cited  from  Sir 
Thomas  Raymond,  the  plaintiff  declared  that  he  was  possessed  of  a  cow 
which  he  delivered  to  the  testator  to  keep  for  the  use  of  the  plaintiff,  which 
cow  the  testator  sold,  and  disposed  of  the  money  to  his  own  use,  and  that 
neither  the  testator  nor  the  defendant,  his  executor,  had  ever  paid  the 
money.  Commenting  upon  this  case  Lord  Mansfield  said  :  ^  "  Upon  this 
state  of  the  case  no  one  can  doubt  but  that  the  executor  was  liable  for  the 
value.  But  the  special  injury  charged  obliged  him  to  plead  that  the  testa- 
tor was  not  guilty.'*     That  is  to  say,  the  cause  of  action  was  such  as  to 
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render  the  executor  liable,  but  a  form  of  action  was  adopted  which  obliged 
the  defendant  to  plead  that  the  testator  was  not  guilty.  The  jury  found 
the  defendant  guilty,  but  on  motion  for  arrest  of  judgment  it  was  held 
that  the  executor  ought  not  to  be  chargeable.  The  other  case  cited  was 
that  known  as  Sir  Henry  Sherrington's.-^  He  had  cut  down  trees  upon 
the  land  of  Queen  Elizabeth,  and  converted  them  to  his  own  use.  Upon 
an  information  against  his  widow,  Justice  Manwood,  in  the  coiu*se  of  his 
judgment,  said :  **  In  every  case  where  any  price  or  value  is  set  upon  thq 
thing  in  which  the  offence  is  committed,  if  the  defendant  dies  his  executor 
shall  be  chargeable,  but  where  the  action  is  for  damages  only,  in  satisfac- 
tion of  the  injury  alone,  there  his  executors  shall  not  be  liable."  In  fur- 
ther commenting  upon  these  two  cases  Lord  Mansfield  said  : '  "  Here 
therefore  is  a  fundamental  distinction.  If  it  is  a  sort  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  etc.,  there  the  person  injured  has  only  a 
reparation  for  the  delictum  in  damages  to  be  assessed  by  a  jury.  But 
where  besides  the  crime  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  value  of  the  property  shall  survive  against  the  ex- 
ecutor. As  for  instance,  the  executor  shall  not  be  chargeable  for  the  injury 
done  by  his  testator  in  cutting  down  another  man's  trees,  but  for  the  bene- 
fit arising  to  his  testator  from  the  value  or  sale  of  the  trees  he  shall." 

Upwards  of  one  hundred  years  have  elapsed  since  this  judgment  in 
Hambly  v,  Trott  ■  was  delivered.  It  has  ever  since  been  regarded  as  an 
accurate  representation  of  the  state  of  the  law  as  affecting  executors  in  re- 
spect of  causes  of  actiou  and  forms  of  action  arising  out  of  the  acts  of  their 
testators.  The  circumstances  under  which  the  wrongful  act  with  which  we 
at  present  have  to  deal  was  committed  may  be  concisely  stated  as  follows  : 
In  the  year  1866  the  plaintiffs  were  the  owners  of  a  farm  in  Monmouth- 
shire, and  the  defendants,  Homfray,  Fothergill,  and  Forman,  who  carried 
on  business  under  the  style  of  the  Tredegar  Iron  Company,  had  for  some 
time  past  been  working  the  minerals  underlying  lauds  adjoining  the  plain- 
tiffs' farm,  and  in  the  course  of  that  year  the  plaintiffs  discovered  that  the 
defendants  were  not  only  getting  minerals  from  under  the  farm  but  were 
using  roads  and  passages  made  by  them  through  the  plaintiffs'  minerals  for 
the  conveyance  of  minerals  gotten  by  the  defendants  from  their  own  mines. 
In  the  observations  I  am  about  to  make  it  is  important  to  bear  in  mind 
the  nature  of  the  wrongful  act  in  respect  of  which  the  plaintiffs  claim  re- 
dress ;  but  I  deem  it  unnecessary  to  further  refer  to  the  institution  and 
progress  of  the  suit,  as  those  have  been  sufficiently  detailed  in  the  judg- 
ment which  has  just  been  delivered.  It  has  hardly  been  disputed  on  the 
present  appeal  that  a  remedy  for  a  wrongful  act  can  be  pursued  against  the 
estate  of  a  deceased  person  by  whom  the  act  has  been  committed,  when 
property,  or  the  proceeds  of  property,  belonging  to  another  have  been  ap- 
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propriated  by  the  deceased  person,  in  other  words,  that  the  action  in  such 
cases,  though  arising  out  of  a  wrongful  act,  does  not  die  with  the  person ; 
but  it  has  been  urged  that  the  principle  thus  enunciated  is  limited  to  coses 
in  which  property,  or  the  proceeds  of  property,  have  been  appropriated  by 
the  deceased  person,  and  that  it  does  not  apply  to  a  case  in  which  the  de- 
ceased pei'sou  has  derived  any  other  benefit  from  his  wrong-doing  than 
property  or  the  proceeds  of  property,  and  in  particular  that  it  does  not 
apply  to  a  case  in  which  the  benefit  derived  has  not  been  in  the  form  of 
an  actual  acquisition  of  property,  but  of  a  saving  of  expenditure  which 
must  otherwise  have  been  incurred  by  the  wrong-doer,  as  in  the  present 
case,  in  which,  for  the  purpose  of  the  present  argument,  it  must  be  assumed 
that  by  the  use  by  the  defendants,  for  the  carriage  of  their  minerals,  of  the 
roads  and  passages  under  the  plaintiffs'  farm,  there  was  a  saving  to  them 
of  an  expenditure  which  they  must  otherwise  have  incurred. 

Speaking  with  much  diffidence,  as  my  views  in  this  respect  differ  from 
those  of  my  colleagues,  I  feel  bound  to  say  that  I  cannot  appreciate  the 
reasons  upon  which  it  is  insisted  that  although  executors  are  bound  to 
account  for  any  accretions  to  the  property  of  their  testator  derived  directly 
from  his  wrongful  act,  they  are  not  liable  for  the  amount  or  value  of  any 
other  benefit  which  may  be  derived  by  his  estate  from  or  by  reason  of  such 
wrongful  act.  I  can  find  nothing  in  the  language  used  by  Lord  Mansfield 
that  can  support  this  view.  On  the  contrary,  when  classifying  the  actions 
which  survive  against  an  executor  by  reason  of  the  causes  of  action,  he 
includes  among  such  causies  of  action  ''gain  or  acquisition  by  the  testator 
by  the  work  and  labor  or  property  of  another/'  and  he  in  no  respect  limits 
or  qualifies  the  nature  or  character  of  the  **  gain  "  referred  to.  A  gain  or 
acquisition  to  the  wrong-doer  by  the  work  and  labor  of  another  does  not 
necessarily,  if  it  does  at  all,  imply  a  diminution  of  the  property  of  such 
other  person.  Whether  the  amount  of  the  way  leave  which  a  person  could 
reasonably  be  called  upon  to  pay  for  the  use  for  the  carriage  of  his  minerals 
over  the  roads  of  another,  would  be  a  fair  measure  of  the  gain  or  acquisi- 
tion to  the  property  of  the  person  who  has  so  used  them  without  paying 
any  wayleave,  is  a  question  which  it  is  not  necessary  to  decide.  I  enter- 
tain no  doubt  as  to  there  being  ample  means  of  ascertaining  the  amount  of 
gain  or  acquisition  to  the  property  of  a  person  so  using  the  roads  of  an- 
other. That  Lord  Mansfield  did  not  intend  to  limit  the  generality  of  the 
rule  enunciated  by  him  in  the  manner  suggested  is,  I  think,  clear  from  the 
following  observations  made  by  him  in  the  course  of  the  first  argument  in 
Hambly  v.  Trott :  ^  ''  Suppose  the  testator  had  sold  the  sheep,  etc,  in  ques- 
tion. In  that  case  an  action  for  money  had  and  received  would  lie.  Sup- 
pose the  testator  had  left  them  in  specie  to  the  executors,  the  conversion 
must  have  been  laid  against  the  executors.  Suppose  the  testator  had  con- 
sumed them  and  had  eaten  the  sheep,  what  action  would  have  lain  there  t 
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Is  the  executor  to  get  off  altogether)  I  shall  be  very  sorry  to  decide  that 
trover  will  not  lie  if  there  is  no  other  remedy  for  the  right."  It  appears 
to  me  clear  that  in  the  opinion  of  Lord  Mansfield  the  injured  owner  of 
the  sheep  was  equally  entitled  to  redress  against  the  estate  of  the  wrong- 
doer, whether  the  sheep  were  sold  by  him,  or  were  consumed  by  him,  or 
were  left  by  him  in  specie  at  his  death.  I*^ow,  if  the  sheep  had  been  con- 
sumed by  the  testator,  the  only  accretion  to  his  property  derived  from  his 
so  doing  would  have  been  the  amount  of  the  saving  in  his  butcher's  bill, 
and  I  am  unable  to  appreciate  the  distinction  in  principle  between  adding 
to  his  property  by  savings  in  the  amount  of  his  butcher's  bills  and  by  sav- 
ings in  the  cost  of  carrying  his  minerals.  Upon  the  whole,  I  have  come  to 
the  conclusion  that  the  causes  of  action  which  were  the  foundation  of  the 
decree  mode  in  the  present  suit,  and  to  which  I  deem  it  unnecessary  to 
more  particularly  refer,  were  such  as,  within  the  rule  in  Hambly  v.  Trott,* 
to  entitle  the  plaintiffs  to  maintain  their  suit  against  Mrs.  Fothergill  as  the 
executrix  of  the  deceased  defendant,  R  Fothergill,  in  respect  of  the  subject- 
matter  of  the  second  and  third  inquiries  directed  by  the  decree.  Whether 
the  proceedings  which  the  plaintiffs  have  adopted  for  the  purpose  of  en- 
forcing their  rights  are  in  form  such  as  to  entitle  Mrs.  Fothergill  to  suo- 
oeed  in  her  appeal  is  a  question  the  consideration  of  which  I  will  postpone 
until  after  I  have  referred  to  some  cases  in  equity  which  appear  to  me  to 
have  an  important  bearing  upon  it,  but  as  to  some  of  which  the  views 
formed  by  me  in  some  respects  differ  from  those  expressed  in  the  judgment 
of  my  colleagues. 

The  first  case  to  which  I  will  refer  is  that  of  Garth  v.  Cotton,'  decided  by 
Lord  Hardwicke  in  the  year  1753.  This  was  before  the  decision  in  Ham- 
bly V.  Trott.  The  bill  was  for  an  account  of  all  sums  of  money  produced 
by  a  fall  of  timber  in  the  year  1714.  A  number  ot  objections  were  raised 
on  the  part  of  the  defendant,  the  seventh  of  which  was  stated  by  Lord 
Hardwicke  ^  in  the  following  terms :  ''  I  shall  mention  but  one  objection 
more,  and  that  arises  recently  from  the  present  state  of  the  cause,  as  it 
comes  before  the  court  upon  a  bill  of  revivor  against  the  representative  of 
Sir  John  Hind  Cotton,  the  original  defendant,  —  that  an  action  of  waste 
dies  with  the  person,  and  if  the  plaintiff  had  in  other  respects  been  in  a 
condition  to  maintain  waste  against  Sir  John  Hind  Cotton,  the  party  to  the 
articles,  it  had  been  gone  by  his  death  ;  that  the  law  is  the  same  as  to  the 
action  of  trover :  pari  rcttione  he  hath  lost  his  equitable  remedy  for  the 
waste.**  In  meeting  this  objection  Lord  Hardwicke  •  said  :  "  There  have 
been  several  determinations  in  this  court  where,  by  force  of  the  rule  actio 
personalis  moritur  cum  persona,  the  remedy  at  law  hath  been  extinguished, 
yet  equity  hath  given  the  like  satisfaction  ;  *'  and  after  referring  to  various 
authorities,  he  proceeded  as  follows;*  ''I  hold  that  in  all  cases  of  fraud  the 
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remedy  doth  not  die  with  the  person ;  but  the  same  relief  shall  be  had 
against  an  executor  out  of  the  assets  of  his  testator  as  ougbt  to  have  been 
given  against  the  testator  himself.  For,  as  equity  disclaims  the  maxim 
that  a  personal  remedy  dies  with  the  person,  wherever  the  demand  is  proper 
for  that  jurisdiction,  this  court  will  follow  the  estate  of  the  party  liable  to 
that  demand,  and  out  of  that  decree  satisfaction." 

In  1801  the  case  of  Pulteney  v.  Warren  ^  came  before  Lord  Eldon.  The 
bill  prayed  an  account  of  mesne  profits  against  the  executors  of  one  Dr. 
Warren.  Under  oi*dinary  circumstances  a  bill  in  equity  could  not  be  main- 
tained for  an  account  of  mesne  profits,  the  proper  jurisdiction  being  at  law  •, 
and  the  substantial  question  was  whether  under  the  special  circumstances 
of  the  case  the  suit  could  be  maintained.  The  plaintiff  had  been  prevented 
from  recovering  in  ejectment  by  a  rule  of  the  Court  of  King's  Bench 
staying  proceedings  against  Dr.  Warren,  to  abide  the  result  of  proceedings 
in  the  House  of  Lords  in  another  case,  and  also  by  an  injunction  at  the 
instance  of  the  occupier,  who  ultimately  failed  both  at  law  and  in  equity. 
Lord  Eldon  held  that  these  circumstances  were  sufficient  to  justify  the 
plaintiff  in  commencing  proceedings  in  equity,  and  having  upheld  the  juris* 
diction,  he  decreed  the  account  prayed  against  Dr.  Warren's  executors, 
though  it  was  strongly  urged  upon  him  that,  having  regard  to  the  case  of 
Uambly  v,  Trott,*  the  remedy  was  gone  by  reason  of  the  death  of  Dr.  War- 
ren. It  being  held  that  the  demand  of  the  plaintiff  was  one  which  could 
properly  be  entertained  in  equity,  the  common-law  maxim  that  the  personal 
remedy  died  with  the  person  was  disregarded. 

The  case  of  Marquis  of  Lansdowne  v.  Marchioness  Dowager  of  Lansdowne' 
came  before  the  Vice-Chancellor,  Sir  Thomas  Plumer,  in  1815.  The  bill 
was  against  the  representative  of  a  deceased  tenant  for  life,  and  prayed  an 
account  of  equitable  waste  committed  by  him  ;  on  the  part  of  the  defendant 
it  was  urged  that  if  the  tenant  for  life  had  committed  waste  and  died,  his 
representatives  would  not  have  been  answerable,  and  that  the  same  doc- 
trine applied  by  analogy  to  equitable  waste.  In  dealing  with  this  ai*gu- 
ment  Sir  Thomas  Plumer  quoted  in  some  detail  the  observations  of  Lord 
Mansfield  in  Hambly  v.  Trott,  and  added  :^  *'This  I  take  to  be  a  just  ex- 
position of  the  qualifications  under  which  the  maxim  actio  personalis  mori- 
iur  cum  persona  is  received  at  law ;  and,  if  equity  is  to  decide  in  analogy  to 
a  court  of  law,  the  question  in  the  present  case  will  be  whether,  by  the 
equitable  waste  committed  by  the  late  Marquis,  he  derived  any  benefit,  or 
whether  it  was  a  naked  injury  by  which  his  estate  was  not  benefited  1  It  is 
clear  it  was  benefited ;  and  as  at  law  if  legal  waste  be  committed,  and  the 
party  dies,  an  action  for  money  had  and  received  lies  against  his  represen- 
tative ;  so  upon  the  same  principle,  in  cases  of  equitable  waste,  the  paity 
must  through  his  representatives  refund  in  respect  of  the  wrong  he  has 
done."     The  case  was  decided  by  Sir  Thomas  Plumer  upon  the  broad  prin* 
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ciple  that  where  equitable  waste  had  been  committed  the  court  had  juns- 
diction  to  make  the  representatives  of  the  party  committing  such  waste 
accountable. 

Again,  in  Monypennj  v.  Bristow  ^  the  bill  was  filed  by  the  heir  of  a  tes- 
tator against  the  personal  representative  of  his  widow,  who,  with  the  ac- 
quiescence of  his  heir,  had  been  let  into  possession  of  certain  freehold 
houses,  under  an  erroneous  supposition  that  they  passed  by  the  will  along 
with  other  property  in  which  a  life  interest  was  devised  to  her.  She  died 
before  the  error  was  discovered.  The  bill  prayed  delivery  of  the  title-deeds 
and  an  account  of  the  rents  received  by  the  widow  during  her  continuance 
in  possession.  It  was  urged  by  way  of  defence  that  these  rents,  being 
wrongfully  received  by  the  widow,  could  have  been  recovered  in  her  lifetime 
only  by  an  action  of  trespass,  and  that  this  suit  being  founded  in  tort  died 
with  her,  but  this  contention  was  rejected  by  the  Master  of  the  Rolls,  Sir 
John  Leach,  who,  after  referring  to  the  judgment  in  Hambly  v.  Trott,* 
decreed  the  account  prayed.  There  was  an  appeal  to  the  Lord  Chancellor, 
Lord  Brougham,  who  dismissed  the  appeal  and  affirmed  the  decree  of  Sir 
John  Leach. 

The  last  case  in  equity  to  which  I  will  refer  is  that  of  Peek  v.  Gumey." 
In  that  case  it  was  sought  to  make  the  estate  of  Mr.  Gibbs  liable  for  a  mis- 
representation made  by  him  in  conjunction  with  other  directors  of  a  com- 
pany formed  under  the  Companies  Act.  His  executors  contended  that  the 
suit  was  in  effect  a  proceeding  to  recover  damages  for  a  wrong  done  by  Mr. 
Gibbs,  and  that  the  maxim  actio  penonalis  moritur  ciim  persona  applied. 
But  the  plaintiffs  failed  in  their  case  as  against  the  executors  of  Mr.  Gibbs 
on  the  express  ground  that  Mr.  Gibbs'  estate  had  derived  no  benefit  from 
the  misrepresentation  to  which  he  was  a  party. 

The  general  result  of  these  cases,  and  of  others  to  the  like  effect,  may  be 
thus  stated,  that  a  court  of  equity  will  give  effect  to  a  demand  against  the 
estate  of  a  deceased  person  in  respect  of  a  wrongful  act  done  by  him,  if  tho 
wrongful  act  has  resulted  in  a  benefit  capable  of  being  measured  pecuniar- 
ily, and  if  the  demand  is  of  such  a  nature  as  can  be  properly  entertained 
by  the  court.  The  principles  thus  acted  upon  by  courts  of  equity  are  in 
accordance  with  the  conclusions  enunciated  by  Lord  Mansfield  with  refer- 
ence to  actions  at  common  law  which  survive  or  die  on  account  of  the  cause 
of  action ;  but  as  regards  those  actions  which  at  common  law  survive  or 
die  on  account  of  the  form  of  action,  courts  of  equity  will  not  permit  the 
justice  of  the  case  to  be  defeated  by  reason  of  the  technicalities  of  particular 
procedure.  That  the  demand  of  the  plaintiffs  in  this  suit  was  one  proper 
to  be  made  in  a  court  of  equity  cannot  be  disputed ;  the  decree  is  conclu- 
sive on  this  point.  Upon  the  question  whether  the  wrongful  act  resulted 
in  a  benefit  to  the  estate  of  the  wrong-doer  I  think  the  proper  inquiry  is 
that  suggested  by  Sir  Thomas  Plumer,  "Did  the  wrong-doer  derive  any 

»  2  Russ.  &  My.  117.  «  1  Cowp.  871.  «  L.  R.  6  H.  L.  877. 


SECT.  II.]  THE  PEOPLE  V.  GIBBS.  65 

benefit  from  the  wrong  done  by  bim,  or  was  it  a  naked  injury  by  which  his 
estate  was  in  no  way  benefited  ? "  My  answer  to  that  inquiry,  as  applied 
to  the  circumstances  of  the  present  case,  is  that  tlie  estate  uf  the  defendant 
R.  Fothergill,  was  benefited  by  the  wrongful  user  by  the  defendants  of  the 
roads  and  passages  under  the  plaintiff's  farm.  Indeed  the  decree,  as  varied 
by  Lord  Hathbrlbt  and  as  explained  by  him,  appears  to  me  to  be  conclusive 
on  this  point  also.  If  the  views  which  I  have  expressed  are  correct,  it  would 
follow  that  had  no  suit  been  instituted  against  the  defendant  R  Fother- 
gill, a  suit  to  the  like  effect  as  regards  the  subject-matter  of  the  second  and 
third  inquiries  might  have  been  commenced  and  prosecuted  after  his  death 
against  his  executrix.  Does  the  fact,  that  the  suit  was  commenced  against 
him  and  abated  upon  his  death,  make  any  difference  1  Can  it  be  said  that 
the  suit  survives  as  regards  part  of  the  relief  prayed,  but  has  died  as  re- 
gards the  subject-matter  of  the  second  and  third  inquiries  ?  I  think  not. 
The  decision  of  Lord  Hardwicke  in  Garth  v.  Cotton  ^  was  upon  a  bill  of 
revivor  against  the  representative  of  a  defendant  to  the  original  bill,  and 
that  in  the  case  of  the  Marquis  of  Lansdowne  was  upon  a  demurrer  to  a 
supplemental  bill  filed  against  the  representative  of  the  Marquis,  who  was  a 
defendant  to  the  original  bill. 

For  these  reasons  the  appeal  of  Mrs.  Fothergill  ought,  in  my  opinion, 
to  be  dismissed.  I  think,  also,  tbat  the  appeal  of  the  plaintiffs  as  regards 
the  4th  inquiry  fails,  inasmuch  as  the  wrongful  acts  which  are  the  subject 
of  it,  though  occasioning  injury  to  the  plaintiffs,  did  not  result  in  any 
profit  to  the  wrong-doers. 


THE  PEOPLE  V.  GIBBS  and  Another,  Executors  of  GIBBS, 

Late  Sheriff  of  Washington. 

In  the  Supreme  Court  of  Judicature  of  New  York,  Mat,  1832. 

[Reported  in  9  Wendell,  20.] 

This  action,  tried  at  the  Washington  circuit  in  November,  1830,  before 
the  Hon.  Esbk  Cowen,  one  of  the  circuit  judges,  was  brought  to  recover 
the  balance  of  a  sum  of  money  directed  to  be  levied  on  a  warrant  issued 
by  the  treasurer  of  the  county  of  Washington,  commanding  the  sheriff  of 
that  county  to  levy  of  the  goods,  &c.  of  one  J.  J.  Sherwood,  $1743.05, 
being  the  balance  of  a  certain  tax,  for  the  collection  of  which  a  tax  roll  and 
warrant  in  due  form  had  been  delivered  to  Sherwood  as  collector  of  the 
town  of  Salem,  and  which  sum  remained  due  and  unaccounted  for  by  him. 
The  warrant  against  the  collector  was  delivered  to  a  deputy  of  the  sheriff, 
and  $343.39  remainii^  unaccounted  for  by  the  sheriff,  and  the  warrant  not 
having  been  returned  to  the  treasurer,  this  %ction  was  brought     The 
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declaration  was  in  assumpsit,  containing  the  common  money  counts  and  an 
account  stated ;  the  defendants  pleaded  the  general  issue.  Ou  the  above 
facts  appearing,  the  counsel  for  the  defendants  insisted  that  the  action  did 
not  lie  against  the  executors  of  the  sheriff,  it  being  in  its  nature  ex  delicto 
and  falling  within  the  rule  actio  persoiialis  moritur  cum  persona.  The  pro- 
siding  judge  decided  that  the  action  could  not  be  sustained,  unless  it  was 
proved  that  the  balance  claimed  had  been  actually  received  by  the  sheriff 
in  his  lifetime,  or  by  his  deputy ;  and  no  such  proof  being  given,  the  judge 
instructed  the  jury  to  find  a  verdict  for  the  defendants,  who  found  accord- 
ingly. The  counsel  for  the  people  excepted  to  the  decision  and  chaise  of 
the  judge,  and  moved  for  a  new  trial. 

Greene  C,  Bronson,  Attorney-General,  for  the  people. 

J.  WUlard  and  Z>.  RusseU^  for  defendants. 

By  the  Court,  Savage,  Ch.  J.  By  the  laws  relating  to  taxes,  every 
collector  is  required  to  settle  his  account  with  the  county  treasurer  within 
one  week  after  the  time  mentioned  in  his  warrant.  If  the  collector  refuses 
or  neglects  to  pay  to  the  county  treasurer  the  amount  of  taxes  contained 
in  the  assessment  roll,  or  to  account  for  the  same  in  the  manner  prescribed 
by  the  statute,  the  county  treasurer  is  required  to  issue  his  warrant  to  the 
sheriff  of  the  county,  commanding  him  to  cause  the  amount  specified  to  be 
levied  of  the  goods  and  chattels,  lands  and  tenements  of  the  collector.  If 
the  sheriff  neglects  to  return  such  warrant  or  pay  the  money  levied  thereon 
within  the  time  limited,  he  is  declared  liable  to  pay  the  amount  of  the 
warrant  to  the  people  of  the  State,  to  be  recovered  in  an  action  for  so  much 
money  received  to  their  use.  The  county  treasurer  certifies  the  default  of 
the  sheriff  to  the  comptroller,  and  he  gives  notice  thereof  to  the  Attorney- 
General,  whose  duty  it  is  to  prosecute  the  sheriff.^  This  action  is  brought 
under  this  statute. 

It  is  not  denied  that  the  action  would  lie  against  the  sheriff  himself 
upon  the  facts  proven  in  this  case ;  but  it  is  contended  that  the  action, 
though  in  form  ex  contractu,  is  one  actually  in  tort ;  that  it  is  for  a  nonfeas- 
ance in  his  office,  and  does  not  survive  against  his  representatives.  The 
action  against  the  sheriff  himself  would  lie,  not  because  money  had  been 
received  by  him,  but  because  he  had  been  guilty  of  official  negligence,  for 
which  the  legislature  have  said  he  might  be  made  liable  in  this  form  of 
action. 

There  seems  to  have  been  some  difficulty  in  the  application  of  the  prin- 
ciple actio  personalis  moritur  cum  persona.  To  a  certain  extent  there  is  no 
difficulty.  Actions  upon  contracts  relating  to  property  survive ;  executors 
and  administrators  are  the  representatives  of  the  property,  that  is,  personal 
property  of  the  deceased, — they  represent  the  goods  and  chattels,  rights 
tind  credits  of  the  deceased.  Actions  for  wrongs  for  personal  injuries  do 
not  survive,  for  executors  and  administrators  do  not  represent  the  wrongs 

1  2  K.  L.  518,  14. 
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of  the  deceased,  except  as  far  as  their  personal  property  is  affected.  In  all 
the  recent  adjudications  and  elementary  works,  the  case  of  Hambly  v.  Trott  ^ 
is  referred  to  as  containing  the  correct  doctrine  on  this  point.  That  was 
an  action  of  trover  against  the  executor,  or  rather  administrator,  with  the 
will  annexed,  for  a  conversion  by  the  testator.  Lord  Mansfield,  in  giving 
the  opinion  of  the  court,  considers  two  classes  of  cases :  1.  Actions  which 
either  survive  or  die  on  account  of  the  cause  of  action  j  2.  Those  which 
survive  or  die  on  account  of  the  form  of  action.  As  to  the  first  class, 
which  alone  it  is  important  to  consider  here,  the  rule  laid  down  by  Lord 
Mansfield  is,  that  the  action  survives  when  the  cause  of  action  is  money 
due  on  a  contract,  express  or  implied,  or  gain  by  the  work  or  property  of 
another ;  but  where  the  cause  of  action  is  tort,  there  the  action  dies.  He 
specifies  battery,  false  imprisonment,  trespass,  words,  nuisance,  obstructing 
lights,  diverting  a  water-course,  escape  against  the  sheriff,  and  cases  of  the 
like  kind.  A  general  rule  is  subsequently  laid  down  which  has  ever  since 
been  considered  correct :  "  If,"  says  he,  "  it  is  a  sort  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
beating  or  imprisoning  a  man,  then  the  person  injured  has  only  a  reparation 
for  the  delictum  in  damages  to  be  assessed  by  a  jury ;  but  where,  besides 
the  crime,  property  is  acquired,  which  benefits  the  testator,  then  an  action 
for  the  value  of  the  property  shall  survive  against  the  executor;  as  for 
instance  the  executor  shall  not  be  chargeable  for  the  injury  done  by  his 
testator  in  cutting  down  another  man's  trees,  but  for  the  benefit  arising  to 
his  testator  for  the  value  or  the  sale  of  the  trees,  he  shall."  For  the  offence 
itself,  the  executor  is  not  responsible ;  but  so  far  as  the  act  of  the  offeuder 
is  beneficial  to  his  estate,  his  assets  ought  to  be  answerable.  This  is  the 
common-law  rule,  and  under  it  an  action  of  trover  would  not  lie  against 
the  executor  for  property  converted  by  the  testator.*  But  by  our  stat- 
ute, 1  E.  L.  311,  312,  the  action  of  trespass  is  given  by  and  against 
txecutors  and  administrators  for  property  taken  and  converted  by  the 
testator  or  intestate  in  his  lifetime.  It  was  decided  in  this  court  in 
Martin  v.  Bradley,'  that  debt  will  not  lie  against  the  administrator  of  a 
sheriff  for  an  escape  in  the  lifetime  of  the  intestate ;  and  in  Franklin  v. 
Low  &  Swartwout,^  it  was  held  that  an  action  would  not  lie  against  the 
representatives  of  a  deceased  postmaster  for  the  misconduct  of  his  clerk. 
In  this  case,  Mr.  Justice  Spencer  cites  with  approbation  the  doctrine  of 
Lord  Mansfield  in  Hambly  v.  Trott,  aud  also  Bailey  v.  Birtles,*  referred  to 
and  relied  on  in  Hambly  v.  Trott,  wliere  it  was  held  trover  would  not  lie. 
In  McEvers  v,  Pitkin,  late  sheriff,*  it  was  decided  that  the  administrator 
of  a  deceased  sheriff  was  not  liable  in  an  action  for  the  default  of  one  of 
the  sheriff's  deputies  in  not  executing  and  returning  a  writ  of  execution,  on 
the  ground  that  the  action  was  for  a  tort  or  misfeasance  of  the  sheriff  by 

1  Cowp.  871.  «  Toll.  Ex.  460,  2.  »  1  Cai.  124. 

«  1  Johns.  402.  *  T.  Raym.  71.  •  1  Ptoot,  216, 
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his  deputy,  which  was  peirsonal  and  died  with  the  person.  In  Cravath  v. 
Pljmpton,'.it  was  held  that  no  action  lay  against  the  executor  of  a  deputy 
sheriff  for  a  nonfeasance  of  the  deputy  in  neglecting  to  levy  an  execution 
for  the  plaintiff  on  the  body  of  his  debtor.  In  all  these  cases  the  courts 
refer  to,  and  rely  upon  the  case  of  Hambly  v.  Trott.  In  Cravath  v.  Plymp- 
ton,  Putnam,  Justice,  states  the  principle  to  be,  that  where  the  deceased 
by  a  tortious  act  acquired  the  property  of  the  plaintiff,  as  by  cutting  his 
trees  and  converting  them  to  his  own  use,  although  trover  does  not  lie, 
yet  the  plaintiff  may  recover  the  value  of  his  trees  in  some  other  form  of 
action ;  but  where,  by  the  act  complained  of,  the  deceased  acquired  no 
gain,  although  the  plaintiff  may  have  suffered  great  loss,  then  the  rule 
applies,  actio  personalis  maritur  eum  persona.  The  cases  of  Cutler  &  Hay  v. 
Brown's  £x'rs,'  and  Ex'rs  of  Crane  v.  Crane,'  do  not  establish  a  different 
rule,  nor  are  they  at  all  at  variance  with  the  other  cases  referred  to.  The 
first  states  that  an  action  for  enticing  away  the  plaintiff's  slave  will  lie 
against  executors  for  the  same  reason  that  trover  will ;  that  is  the  whole 
case.  If  it  is  intended  in  a  case  where  the  testator's  estate  was  benefited, 
as  I  presume  it  is,  then  there  is  no  objection  to  it ;  if  anything  else  is 
meant,  it  is  incorrect.  The  other  case  was  assumpsit  against  executors  for 
wood  cut  and  sold  by  the  testator ;  it  is  the  precise  case  supposed  by 
Lord  Mansfield  in  Hambly  v.  Trott. 

Were  it  not  for  the  statute  allowing  an  action  for  money  had  and  received 
to  be  brought  against  the  sheriff  in  a  case  like  the  present,  the  action  must 
have  been  an  action  on  the  case  against  the  sheriff  for  the  default  of  his 
deputy  in  neglecting  to  return  an  execution  (for  the  warrant  in  this  case 
was  in  the  nature  of  an  execution,)  and  then  it  would  be  like  the  case  of 
McEvers  v.  Pitkin.  It  is  analogous  in  principle  with  the  action  of  debt  for 
an  escape ;  there,  as  here,  the  action  is  in  form  ex  contractu,  but  in  substance 
ex  delicto  ;  yet  the  form  of  the  action  does  not  vary  the  cause  of  action,  and 
when  that  is  ex  delicto,  and  not  beneficial  to  the  estate,  no  action  lies  against 
the  representative  of  the  estate. 

I  am  satisfied,  therefore,  that  the  learned  circuit  judge  was  correct,  and 
a  new  trial  should  be  denied. 

1  18  Mass.  454.  >  2  Hayw.  182.  *  4  Hala.  178. 
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FAILURE   OF   CONSIDERATION. 


SECTION    L 

MI8TAKB, 

(a)  Mistake  may  he  as  to  Law  or  Fact. 


HEWER  If.   BARTHOLOMEW, 
Ik  thb  Kino's  Bbnch,  Trinitt  Term,  1598. 

[TUporied  in  Crohe,  EliTabeth,  614.] 

AccoMPTy  supposing  that  he  received  £100  by  the  hands  of  John  Coven- 
try. The  defendant  pleaded  ne  unquee  son  receiver  by  the  hands  of  John 
Coventry  to  render  accompt,  etc ;  and  thereupon  they  were  at  issue.  The 
jury  found,  that  Bartholomew  paid  that  £100  to  Hewer  the  plaintiff,  in 
redemption  of  a  mortgage ;  and  he  commanded  his  servant  to  put  it  in  his ' 
closet ;  who  did  so.  Afterwards  Bartholomew  demanded  of  the  plaintiff 
certain  evidences  and  bonds,  which  he  refused  to  deliver.  The  defendant 
then  required  that  he  might  have  his  money  again,  which  he  then  had 
paid.  The  plaintiff  thereupon  commanded  his  servant  John  Coventry, 
that  he  should  fetch  back  the  said  £100  o^  reddiherandum  to  the  foresaid 
J.  Bartholomew  the  said  £100  by  him  paid;  and  that  the  said  John  Coven- 
try did  fetch  again  the  same  money,  and  poured  it  forth  upon  the  table 
eideni  J.  Bartholomew  ea  tntentione^  ut  idem  J.  Bartholomew  suae  ceiUum 
librae  prcedict.  quae  idem  J.  Bartholomew  to  the  said  plaintiff  had  paid 
reeiperet  in  prmsentia  of  the  plaintiff;  and  the  plaintiff  then  and  there  did 
will  the  defendant  ad  recipiendum  the  foresaid  £100  per  ipeum  defenderUem 
prtefato  querent^  ut  preefertur^  solnt,  qtias  £100  idem  de/endene  adtunc  et 
ibidem  reeepit^  et  asportavit,     Et  si  eu^jcr  tota  materia,  etc. 

And  all  the  court  resolved,  that  this  payment  was  a  good  discharge  of 
the  mortgage ;  and  although  he  afterwards  required  it  again,  as  his  own 
money,  yet  it  shall  not  avoid  that  which  was  absolutely  paid ;  but  the 
mortgage  remains  absolutely  discharged;  and  the  monies  were  the  plaintiff's 
own  monies.  And  although  he  delivered  them  to  the  defendant  as  his  own, 
not  knowing  the  law  therein,  supposing  it  to  be  no  payment,  yet  in  regard 
he  did  not  give  it  otherwise,  nor  upon  other  consideration,  the  defendant 
received  them  as  the  plaintiff's  money,  and  is  accountable  for  them. 
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Secondly,  Popham  and  Gawdy  held,  that  this  was  not  any  receipt  by 
the  hands  of  J.  Coventiy,  but  by  the  hands  of  the  plaintiff  himself;  for 
when  he  willed  the  defendant  to  receive  it,  it  was  his  own  delivery ;  and 
when  he  commanded  his  servant  to  fetch  it  ad  deliberandum  to  the  defend- 
ant, and  he  brought  it  down  and  poured  it  forth  ea  intoitione  that  the 
defendant  should  receive  it,  that  is  not  any  authority  to  the  servant  to 
deliver  it,  nor  did  he  by  that  act  deliver  it.  But  Popham  said,  if  he  had 
commanded  his  servant  to  bring  the  said  money,  and  deliver  it  to  the 
defendant,  and  he  had  done  it  in  the  presence  of  his  master,  and  the  mas- 
ter had  required  the  other  to  receive  it,  that  peradventure  might  have 
been  a  receipt  by  the  hands  of  the  servant. 

Fenner  held  the  contrary  in  this  point,  for  he  conceived  it  to  be  a  deliv- 
ery by  the  servant,  because  he  fetched  it  down,  and  poured  it  forth  to  the 
other  to  receive  it.     And  Clench  doubted.     Et  a^Jjoumatur, 

But  afterwards  the  plaintiff  discontinued  his  suit,  and  brought  a  new 
action,  supposing  the  receipt  by  his  own  hands. 


JACOB    BONNEL  v.  JOHN  FOUKE,  Alderman  of  London. 
In  the  Upper  Bench,  Michaelmas  Term,  1657. 

[Reported  in  2  Siderfin,  4.] 

The  plaintiff  being  one  of  the  colemeeters  of  London,  for  which  he  was  to 
pay  £80  per  annum,  the  special  matter  was  found  to  be  that  by  divers  char- 
ters the  Kings  of  England  have  granted  and  confirmed  to  the  Mayor  and 
Aldermen  of  London,  the  measuring  of  cloths,  as  well  woollen  as  linen,  silks, 
etc.,  and  the  weighing  and  measuring  of  fruit,  fish,  coals,  etc.,  both  in  the 
port  of  London  and  on  the  Thames  from  Stanesbridge  to  London  bridge, 
and  thence  to  Medway  near  the  sea,  as  also  upon  the  river  Medway, 
of  all  such  goods  landed  upon  the  banks  within  the  said  space  before 
limited ;  and  it  was  found  that  in  ancient  times  there  were  but  four  cole- 
meeters, and  afterwards  six  were  appointed,  and  later  eight.  And  in  the 
third  year  of  King  James  it  was  enacted  by  the  Common  Council  of 
London  (which  has  as  much  power  within  the  walls  of  London  as  an  act 
of  Parliament  without)  that  there  should  be  ten  colemeeters,  eight  of  whom 
should  pay  their  rent  to  the  Lord  Mayor  for  the  time  being,  for  the  main- 
tenance of  his  honorable  house,  while  the  other  two  should  pay  their  rent 
to  the  Chamberlain  of  London.  The  plaintiff  was  one  of  these  two.  About 
the  year  1652  (as  I  remember),  when  the  defendant  was  Mayor,  he  de- 
manded of  the  plaintiff  the  said  rent,  who  paid  it  quarterly  and  holds 
several  receipts  of  this  tenor :  Received  of  J.  B.,  one  of  the  colemeeters  of 
the  city  of  London,  the  sum  of  £20  for  his  rent,  by  me,  J.  F.,  Lord  Mayor, 


SECT.  I.]  TUKNER  V.   TURNER.  71 

etc.  Afterwards  the  rent  was  demanded  of  the  said  defendant  [plaintiff]] 
by  the  Chamberlain  of  the  city,  and  he  paid  the  said  rent  to  the  Chamber- 
lain, and  therefore  brought  assumpsit,  namely,  tndebUcUus  assumpsit^  against 
the  defendant  Fouke.     It  was  adjudged  that  the  action  well  lies. 

As  if  one  comes  to  me  and  says  :  Pay  me  my  rent,  I  am  your  landlord  ; 
and  I  answer :  Give  me  your  receipt  and  you  shall  have  it,  and  so  I  pay, 
and  afterwards  another  who  has  right  comes  and  demands  the  rent,  and  I 
pay  him,  I  may  have  indebitatus  assumpsit  against  him  who  gave  me  the 
first  receipt. 

And  if  I  pay  money  in  satisfaction  of  a  duty,  and  he  to  whom  it  is  paid 
has  no  title  to  receive  it,  and  so  the  duty  is  not  satisfied,  he  to  whom  the 
money  was  paid  is  thereby  indebted  to  me,  and  therefore  I  may  maintain 
an  action  against  him  as  well  as  against  one  who  has  no  title  to  demand 
rent. 


TURNER  V.   TURNER 
In  Chancert,  1680. 

\Reporled  in  2  Reports  in  Chancery ^  Zd  Ed.,  81.] 

That  the  plaintiff's  father  lent  to  Ayloff  £700,  and  at  another  time 
£200,  for  which  Ayloff  mortgaged  lands  to  the  plaintift*'s  father  and  his 
heirs,  with  proviso,  that  on  payment  of  £G00  to  the  said  plaintiff's  father 
or  heirs,  then  the  premises  to  be  reconveyed  to  Ayloff;  that  the  plaintiff 
is  executor  to  his  father  and  brothers,  and  so  claims  the  mortgages  as 
vesting  in  the  executors  of  his  father,  and  not  in  his  heirs. 

The  defendant,  being  the  son  and  heir  of  the  plaintiff's  eldest  brother 
deceased,  and  grandson  and  heir  to  the  plaintiff's  father,  insists  that  the 
plaintiff  and  defendant,  and  others  who  claimed  several  shares  and  parts  of 
the  plaintiff's  father's  personal  estate,  agreed  to  a  division  thereof  amongst 
themselves ;  and  a  division  was  made,  and  releases  given  of  each  one's  de- 
mands, in  law  or  equity  to  the  said  estate,  and  the  plaintiff  in  particular 
released,  and  the  said  Ayloff's  mortgage,  with  the  money  due  thereon  with 
other  things,  was  set  out  and  allotted  to  the  defendant  by  consent  of  all  the 
parties,  and  received  by  the  defendant  in  part  of  his  share,  and  the  plain- 
tiff accounted  to  the  defendant  for  the  profits  of  the  said  Ayloff's  mortgaged 
premises  received  by  him,  and  afterwards  in  1664  the  defendant  had  a 
decree  for  the  mortgage  money  against  Ayloff's  executor,  and  received  the 
same,  to  which  proceedings  the  plaintiff  was  privy,  and  the  defendant  says 
it  is  unreasonable  that  the  plaintiff  should  now  make  a  demand  to  the  said 
mortgage,  to  unsettle  matters  so  settled  by  his  own  consent ;  but  the  plain- 
tiff insists  he  looked  on  the  premises  at  that  time  to  come  to  the  defendant 
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as  heir,  and  knew  not  his  own  title  thereto,  and  the  shares  set  out  came 
but  to  £250  apiece,  and  Ayloff*s  mortgage  was  worth  £8000. 

This  Court  is  of  opinion  that  the  plaintiff  ought  to  be  relieved,  and  had 
an  undoubted  right  to  the  said  mortgaged  premises,  and  decreed  the  de« 
fendant  to  repay  all  the  money  received  by  him  thereon  to  the  plaintiff. 


LANSDOWNE  v.   LANSDOWNE. 
In  Changbry,  before  Lord  Kino,  C,  June  15,  1730. 

[Reported  In  2  Jdco6  ^  Walker,  206.1] 

Mart  Lansdownb,  having  four  sons,  Richard,  John,  Thomas,  and  Wil- 
liam, by  settlement  limited  to  each  of  them  in  fee  a  part  of  her  real  estates, 
after  her  death.  The  plaintiff  was  the  son  and  heir  of  Richard.  John  died 
without  issue,  having  devised  his  share  to  Thomas,  and.  Thomas  afterwards 
died  without  issue  and  intestate.  On  this  a  question  arose  between  the 
plaintiff  and  William  as  to  the  right  of  succession  to  Thomas ;  after  con- 
sulting with  one  Hughes,  they  agreed  to  divide  the  lands  between  them, 
and  in  pursuance  of  the  agreement  they  executed  first  a  bond,  and  after- 
wards conveyances  of  the  shares  fixed  on  for  each. 

The  plaintiff  sought  to  be  relieved  against  these  instruments,  alleging  by 
his  bill  that  he  had  been  surprised  and  imposed  upon  by  Hughes  and 
William  Lansdowne.  Hughes  was  made  a  defendant '  to  the  bill ;  the  other 
defendant  was  the  infant  son  and  heir  of  William,  who  had  died  before  the 
commencement  of  the  suit.  Hughes,  in  his  answer,  admitted  that  he  hacl 
given  his  opinion  that  William  was  the  heir  at  law  of  Thomas,  "  being/*  as 
he  said,  **  misled  herein  by  a  book  which  this  defendant  then  had  with  him, 
called  The  Clerk's  Remembrancer.^  He  recommended  them  to  take  fur 
ther  advice,  whieh  they  at  first  intended  to  do,  but  the  plaintiff  afterwards 
vbluntarily  told  him,  "  That  if  his  cousin  William  would,  he  would  agree  to 
share  the  land  between  them,  let  it  be  whose  right  it  would,  and  thereby 
prevent  all  disputes  and  lawsuits." 

The  decree  declared,  that  it  appeared  that  the  bond  and  indentures  were 
obtained  by  a  mistake  and  misrepresentation  of  the  law,  and  ordered  them 
to  be  given  up  to  be  cancelled.  The  bill  was  dismissed,  as  against  Hughes, 
without  costs.* 

1  Reported  also  in  Moseley,  864.  —  En. 

*  In  Moseley,  864,  the  Lord  Chancellor  is  reported  a8  saying  in  this  case:  — 
"That  maxim  of  law,  iffnorantia  juris  non  excttaat,  was  in  re^rd  to  the  public,  that 
Ignorance  cannot  be  pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases.'  <—  Eo. 
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BINGHAM    V.    BINGHAM. 
Before  William  Fobtescue,  M.IL,  Ogtobbb  27,  1748. 

[BeporUd  in  1  Vesey,  Senior,  126.] 

An  agreement  was  made  for  the  sale  of  an  estate  to  the  plaintiff  by  de- 
fendant, who  had  brought  an  ejeotment  in  support  of  a  title  thereto  under 
a  wilL^ 

The  bill  was  to  have  the  purchase-money  refunded,  as  it  appeared  to 
have  been  the  plaintiff's  estate. 

It  was  insisted,  that  it  was  the  plaintiff's  own  fault,  to  whom  the  title 
was  produced,  and  who  had  time  to  consider  it. 

Decreed  for  the  plaintiff  with  costs,  and  interest  for  the  money  from  the 
time  of  bringing  the  bill ;  for  though  no  fraud  appeared,  and  the  defendant 
apprehended  he  had  a  right,  yet  there  was  a  plain  mistake,  such  as  the 
court  was  warranted  to  relieve  against,  and  not  to  suffer  the  defendant  to 
run  away  with  the  money  in  consideration  of  the  sale  of  an  estate  to  which 
he  had  no  right. 


FARMER  V.  ARUNDEL. 
In  the  Common  Pleas,  Trinitt  Term,  1772. 

[lUparted  m  2  WiUiam  BackstoM,  824.] 

Assumpsit  for  money  had  and  received  to  the  plaintiff's  use,  and  for 
money  lent  and  advanced,  and  for  money  laid  out  and  expended  by  the 
plaintiff  for  the  defendant.  On  no»  assumpsit  pleaded  and  issue  thereon, 
the  case,  upon  trial  at  last  Worcester  Assizes  before  Mr.  Justice  Narbb, 
appeared  to  be,  —  "  That  the  plaintiff  was  overseer  of  Grimley,  in  Co. 

1  The  material  facta  were  aa  foUowa  :  One  John  Bingham  (inter  alia)  deviaed  an 
estate  tail  in  certain  lands  to  Daniel  his  eldest  son  and  heir,  limiting  the  reversion  in 
fee  to  his  own  heirs.  Daniel  left  no  issue,  but  devised  this  estate  to  the  plaintiff  iu  fee. 
The  bill  stated  that  the  latter,  being  ignorant  of  the  law,  and  persuaded  by  the  defend- 
ant, and  his  scrivener  and  conveyancer,  that  Daniel  had  no  power  to  make  such  devise, 
and  being  also  subjected  to  an  action  of  ejectment,  purchased  the  estate  of  the  defendant 
for  £80  ;  and  that  it  was  conveyed  to  him  by  lease  and  release.  The  bill  was  to  have 
this  money  repaid  with  interest.  The  defendant  by  his  answer  first  of  all  insisted,  that 
Daniel  had  no  power  to  make  such  devise  ;  but  if  he  had,  he  urged  that  the  plaintiff 
should  have  "  been  better  advised  before  he  parted  with  his  money,  for  that  all  pur- 
chases were  to  be  at  the  peril  of  the  purchaser.'*  The  decree  was  for  the  money,  with 
interest  and  costs.     BeWa  Supplement  to  Veaty,  79.  —  Ed. 
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Worcester,  and  the  defendant  of  St.  Martin's,  in  Worcester  city.  That,  in 
1724,  Richard  Lamb  was  certificated  by  the  parish  of  Grimley  to  St. 
Peter's,  in  Worcester,  or  any  other  parish  in  the  said  city.  On  the  14th 
of  March,  1771,  a  common  order  of  removal  was  made  by  two  justices  to 
remove  Lamb  and  his  family  from  St.  Martin's  to  Grimley.  The  defend- 
ant, meeting  the  plaintiflF  in  the  city  of  Worcester,  produced  the  pauper 
and  his  family  to  him,  and  acquainted  him  with  the  order.  Whereupon 
the  plaintiff  received  the  paupers ;  and  the  defendant  then  demanded  pay- 
ment of  a  bill  of  8/.  9s.  lOd.  for  money  expended  by  St.  Martin's  in  main- 
taining the  pauper  and  his  family  for  the  last  four  years,  which  the  plaintiff 
accordingly  paid.  That  the  pauper  still  continuing  in  St.  Martin's,  another 
order  of  two  justices  was  made  on  the  11th  of  September,  1771,  for  his  re- 
moval, but  in  neither  of  the  orders  is  any  mention  made  of  the  certificate. 
To  this  order  Grimley  appealed,  and  the  Sessions  confirmed  the  same,  but 
made  no  order  for  costs."  And  this  action  is  now  brought  to  recover  back 
this  sum  of  8/.  9s.  lOd,,  which  the  plaintiff  says  he  paid  in  his  own  wrong. 

Walker,  for  the  plaintiff,  argued  that  the  defendant,  having  no  right  to 
demand,  had  therefore  no  right  to  retain  this  money  ;  that  the  pauper  was 
not  certificated  to  St.  Martin's,  but  St.  Peter's ;  and  that,  under  stat.  8  <fe 
9  W.  3,  c.  30,  the  certificate  must  be  to  some  particular  place ;  that  stat. 
3,  Geo.  2,  c.  29,  [s.  9,]  provides  for  reimbursing  the  expenses  of  certificated 
persons,  to  be  liquidated  by  a  justice  of  peace.  This  certificate  is  three 
years  prior  to  that  act,  and  that  act  recites  that  the  expense  could  not  then 
be  recovered  by  law.  The  remedy  pointed  out  by  that  act  has  not  been 
pursued,  even  granting  the  certificate  to  extend  to  the  parish  6f  St. 
Martin's. 

Burland,  for  the  defendant,  insisted,  that  the  direction  was  surplusage ; 
for  certificates  need  not  be  directed  at  all ;  *  but  when  once  delivered,  it  is 
satisfied,  and  cannot  be  used  again  :  High  and  Low  Bishopside ; '  that  stat. 
3  Geo.  2  extends  to  all  removals  subsequent  to  that  act  under  certificates, 
whenever  given,  and  that  the  justice  is  only  to  liquidate  in/^ase  of  a  dis- 
pute, not  where  the  sum  is  admitted,  as  in  the  present  case ;  that  there  are 
many  cases  where  a  man  has  no  right  to  demand  money,  which  yet  (if 
voluntarily  paid  him)  he  may  retain,  —  as  debts  of  honor  or  gratitude,  and 
bounties. 

De  Grey,  C.  J.  —  When  money  is  paid  by  one  man  to  another  on  a  mis- 
take either  of  fact  or  of  law,  or  by  deceit,  this  action  will  certainly  lie. 
But  the  proposition  is  not  universal,  that  whenever  a  man  pays  money 
which  he  is  not  bound  to  pay  he  may  by  this  action  recover  it  back. 
Money  due  in  point  of  honor  or  conscience,  though  a  man  is  not  compella- 
ble to  pay  it,  yet  if  paid,  shall  not  be  recovered  back,  —  as  a  bona  fide  debt, 
which  is  barred  by  the  statute  of  limitations.     Put  the  form  of  the  certifi« 

1  St  Nicholas  Harwich  and  Wolferetan.  Str.  1168. 
s  T.  28  Geo.  2,  Burr.  Settlem.  Cases,  881. 
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cate  out  of  the  case,  it  is  however  evidence,  at  all  events,  that  the  parish  of 
Grimlej  have  acknowledged  the  pauper  to  be  their  parishioner.  And  it  is 
allowed,  that  he  has  been  maintained  four  years  by  the  parish  of  St.  Mar- 
tin's. Admitting,  therefore,  that  this  money  could  not  have  been  demanded 
by  the  defendant  (which  it  is  not  now  necessary  to  decide),  yet  I  am  of 
opinion  that  it  is  an  honest  debt,  and  that  the  plaintiff,  having  once  paid 
it,  shall  not,  by  this  action,  which  is  considered  as  an  equitable  action, 
recover  it  back  again. 

Gould,  Blackstone,  Nares,  Js.,  of  the  same  opinion. 

J'udgnient  for  the  defendants 


BIZE  V.  DICKASON,  and  Another,  Assignees  op  BARTENSHLAG. 

In  the  King's  Bench,  June  23,  1786. 

[Reported  in  1  Term  Reports,  286.] 

This  was  an  action  for  money  had  and  received  by  the  defendants,  as 
assignees  of  the  bankrupt,  for  the  plaintiff's  use.     Plea,  the  general  issue. 

The  cause  came  on  to  be  tried  at  the  sittings  after  Easter  Term,  1786, 
at  Guildhall,  London,  before  Buller,  Justice,  when  the  jury  found  a  verdict 
for  the  plaintiff;  damages  661/  9«.  lOd.  and  costs  40«.,  subject  to  the  opin- 
ion of  the  Court  on  the  following  case  :  — 

That  the  bankrupt  John  Hodolph  Bartenshlag,  being  an  underwriter, 
subscribed  policies  filled  up  with  the  plaintiff's  name  for  his  foreign  corres- 
pondents, who  were  unknown  to  the  bankrupt. 

That  losses  happened  on  such  policies  to  the  amount  of  655^  9«.  7d,  be- 
fore the  bankruptcy  of  Bartenshlag,  and  were  adjusted  by  him.  That  a 
loss  on  another  policy  to  the  amount  of  6/.  Os,  Zd.  happened  before  the  said 
bankruptcy,  but  was  not  adjusted  till  after  such  bankruptcy. 

That  the  plaintiff  paid  the  amount  of  the  losses  to  his  foreign  correspon- 
dents after  such  bankruptcy. 

That  the  plaintiff  had  a  commission  dd  credere  from  his  correspondents, 
was  made  debtor  by  the  bankrupt  for  the  premiums,  and  always  retained 
the  policies  in  his  hands. 

That  a  dividend  of  10«.  in  the  pound  was  declared  under  the  said  com- 
mission on  the  15th  of  June,  1782. 

That  at  the  time  of  the  bankruptcy  there  was  due  from  the  plaintiff  to 
the  bankrupt  the  sum  of  1356/.  Os.  3d.  And  there  was  due  from  the  bank- 
rupt for  the  above  losses  661/.  9«.  lOd, 

That  on  the  15th  of  March,  1782,  the  plaintiff  paid  to  the  defendants  the 
sum  of  750/.,  and  on  the  17th  of  November,  1785,  the  further  sum  of  606/. 
Os.  3d.,  amounting  to  1356/.  Os.  3d, 
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And  on  the  18th  November,  1785,  the  plaintiff  proyed  the  said  sum  of 
661/.  9s.  lOd.  under  the  said  commission. 

That  the  plaintiff  never  received  any  dividend  under  the  commission  for 
or  on  account  of  the  said  losses. 

That  a  final  dividend  of  the  effects  of  the  said  bankrupt  was  declared  by 
the  said  commissioners  on  the  24th  day  of  January,  1786. 

That  on  the  Ist  of  February,  1786,  previous  to  such  dividend  being  paid, 
the  plaintiff  caused  a  notice  to  be  served  on  the  defendants,  purporting  that 
he  had  paid  them  the  said  sum  of  1356/.  0«.  M.  under  a  mistaken  idea, 
without  deducting  therefrom  the  said  661/.  9«.  10^.  for  the  aforesaid  losses 
on  the  said  several  policies  subscribed  by  the  bankrupt,  for  whom  he  was 
del  credere  to  the  said  foreign  correspondents,  and  had  paid  such  losses  ac- 
cordingly ;  and  cautioning  them  against  making  any  dividend  until  he  was 
paid  the  said  sum  of  661Z.  9«.  lOd. 

That  there  is  now  in  the  hands  of  the  said  defendants  effects  of  the  bank- 
rupt more  than  sufficient  to  satisfy  the  demand  of  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  plaintiff  is  en- 
titled to  recover  in  this  action  t  If  the  plaintiff  is  entitled  to  recover  in 
this  action  the  verdict  to  stand.  But  if  the  Coiurt  shall  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover,  then  a  verdict  to  be  entered  for  the 
defendants. 

Smith  was  to  have  argued  for  the  plaintiff,  but  Mingay  for  the  defend- 
ants declined  arguing  the  case. 

The  Court  being  of  opinion  that  it  came  within  the  principle  of  the  case 
of  Grove  v,  Dubois ;  ^   and  — 

Lord  Mansfield,  Ch.  J.,  said,  The  rule  had  always  been,  that  if  a  man 
has  actually  paid  what  the  law  would  not  have  compelled  him  to  pay,  but 
what  in  equity  and  conscience  he  ought,  he  caunot  recover  it  back  again  in 
an  action  for  money  had  and  received.  So  where  a  man  has  paid  a  debt, 
which  would  otherwise  have  been  barred  by  the  statute  of  limitations ;  or  a 
debt  contracted  during  his  infancy,  which  in  justice  he  ought  to  discharge, 
though  the  law  would  not  have  compelled  the  payment,  yet  the  money 
being  paid,  it  will  not  oblige  the  payee  to  refund  it.  But  where  money  is 
paid  under  a  mistake,  which  there  was  no  ground  to  claim  in  conscience, 
the  party  may  recover  it  back  again  by  this  kind  of  action. 

Judgment  for  the  pla%nt\St. 

M  T.  R.  112. 
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BILBIE  V.  LUMLEY   and    Others. 
In  the  Kino's  Bench,  Junb  28,  1802. 

[RtiporUd  in  2  East,  469.] 

This  was  an  action  for  money  had  and  received,  and  upon  other  common 
counts,  which  was  brought  bj  an  underwriter  upon  a  policy  of  insurance,  in 
order  to  recover  back  100/.  which  he  had  paid  upon  the  policy  as  for  a  loss 
by  capture  to  the  defendants,  the  assured.  The  ground  on  which  the  action 
was  endeavored  to  be  sustained  was,  that  the  money  was  paid  under  a  mis- 
take, the  defendants  not  having  at  the  time  of  insurance  effected,  disclosed 
to  the  underwriter  (the  present  plaintiff )  a  material  letter  which  had  been 
.before  received  by  them,  relating  to  the  time  of  sailing  of  the  ship  insured. 
It  was  not  now  denied  that  the  letter  was  material  to  be  disclosed ;  but  the 
defence  rested  on  now  and  at  the  trial  was,  that  before  the  loss  on  the  pol- 
icy was  adjusted,  and  the  money  paid  by  the  present  plaintiff,  all  the 
papers  had  been  laid  before  the  underwriters,  and  amongst  others  the  letter 
in  question  ;  and  therefore  it  was  contended  at  the  trial  before  Rooke,  J., 
at  York,  that  the  money  having  been  paid  with  full  knowledge,  or  with  full 
means  of  knowledge  of  all  the  circumstances,  could  not  now  be  recovered 
back  again.  On  the  other  hand,  it  was  insisted  that  it  was  sufficient  to 
sustain  the  action  that  the  money  had  been  paid  under  a  mistake  of  the 
law ;  the  plaintiff  not  being  apprized  at  the  time  of  the  payment  that  the 
concealment  of  the  particular  circumstance  disclosed  in  the  letter  kept  back, 
was  a  defence  to  any  action  which  might  have  been  brought  on  the  policy ; 
and  the  learned  judge  being  of  that  opinion,  the  plaintiff  obtained  a  verdict. 

A  rule  nisi  was  granted  in  the  last  term  for  setting  aside  the  verdict  and 
having  a  new  trial,  which  was  to  have  been  supported  now  by  Park  for 
the  defendants,  and  opposed  by  Wood  for  the  plaintiff.  But  after  the  re- 
port was  read,  and  the  fact  clearly  ascertained  that  the  material  letter  in 
question  had  been  submitted  to  the  examination  of  the  underwriters  before 
the  adjustment,  — 

Lord  Ellenborough,  C.  J.,  asked  the  plaintiff's  counsel  whether  he 
could  state  any  case  where,  if  a  party  paid  money  to  another  voluntarily 
with  a  full  knowledge  of  all  the  facts  of  the  case,  he  could  recover  it  back 
again  on  account  of  his  ignorance  of  the  law  1  [No  answer  being  given,  his 
Lordship  continued  :  ]  The  case  of  Chatfield  v,  Paxton  ^  is  the  only  one  I 

1  That  case  carae  before  this  Court  on  a  motion  for  a  new  trial  in  M.  39,  Geo.  8.  The 
circnmsttances  were  so  special,  and  there  was  so  mnch  of  doubt  in  it,  that  it  was  not 
thought  to  be  of  any  use  to  report  it.  The  outline  of  it  was  this  :  A  mercantile  house  in 
India  (of  which  the  defendant  was  a  surviving  partner  residing  here  at  the  time)  received 
a  bill  drawn  by  the  plaintiff  on  another  house  in  payment  of  a  debt,  which  bill  the 
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ever  heard  of,  where  Lord  Kenyon  at  nin  prim  intimated  something  of 
that  sort.  But  when  it  was  afterwards  brought  before  this  Court,  on  a 
motion  for  a  new  trial,  there  were  some  other  circumstances  of  fact  relied 
•  on ;  and  it  was  so  doubtful  at  last  on  what  precise  ground  the  case  turned, 
that  it  was  not  reported.  Every  man  must  be  taken  to  be  cognizant  of  the 
law ;  otherwise  there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  not  be  carried.  It  would  be  urged  in  almost  every  case.  In  Lowrie 
V,  Bourdieu,^  money  paid  under  a  mere  mistake  of  the  law  was  endeavored 
to  be  recovered  back ;  and  there  Bullbb,  J.,  observed  that  ignorantia  Juris 
non  excuscU,  &c.  Rule  absolute. 

defendant's  house  made  their  own  hy  laches  ;  but  not  apprizing  the  plaintiff  of  this,  they 
sent  him  back  the  bill  protested  for  non-payment,  and  drew  upon  him  for  the  same 
amount  in  favor  of  a  mercantile  house  in  London  (some  of  whom,  amongst  others  the 
defendant,  were  also  partners  in  the  house  in  India).  The  pliiintiff,  ignorant  of  the 
laches  of  the  house  in  India,  accepted  the  new  bill ;  but  before  payment  he  received  some 
information  of  the  laches ;  yet  not  such  particular  proof  of  it  as  would  have  enabled  him 
to  defend  liimself  against  the  demand  upon  his  acceptance  in  a  court  (even  if  the  house 
in  India  were  to  be  considered  the  same  as  that  in  London).  Therefore  the  plaintiff  paid 
his  acceptance,  and  afterwards  brought  this  action  to  recover  the  money  back  from  the 
defendant  as  a  partner  in  the  house  in  India,  and  obtained  a  verdict  under  the  direction 
of  Lord  Kenyon.  Upon  the  motion  for  the  new  trial,  his  Lordship  and  Ashhurst,  J. 
were  clearly  of  opinion  that  the  action  was  maintainable  ;  considering  as  it  seemed  that 
the  defendant's  house  in  India  had  obtained  the  plaintiffs  acceptance  in  the  first  in- 
stance by  a  fraudulent  concealment  of  their  laches,  and  that  the  plaintiff  had  not  volun- 
tarily and  with  a  fair  knowledge  of  his  case  submitted  to  pay  it,  but  had  paid  it .  from 
the  necessity  of  the  thing,  and  under  a  protest  that  if  on  his  arrival  in  India  he  after- 
wards found  his  suspicions  confirmed  he  should  call  upon  the  house  there  to  indemnify 
him.  Ashhurst,  J.,  added,  that  where  a  payment  had  been  made,  not  with  full  knowl- 
edge of  the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and  it  was  found  to  have 
been  paid  unjustly,  the  party  might  recover  it  back  again.  That  here  the  plaintiff  was 
under  great  uncertainty  of  the  facts  at  the  time  he  accepted  the  bill,  and  even  if  he  knew 
them  all  before  actual  payment  yet  that  his  knowledge  would  have  come  too  late,  and  it 
would  have  been  no  answer  to  an  action  by  the  payees  who  were  not  parties  to  the  trans- 
action ;  but  that  his  proper  remedy  was  against  those  persons  by  whose  misconduct  he 
was  placed  in  that  situation.  Grose,  J.,  said  he  had  great  difficulty  in  adopting  the 
opinion  of  the  two  other  Judges  to  the  full  extent  of  it  ;  principally  because  he  was  not 
satisfied  that  the  plaintiff  had  not  a  sufficient  knowledge  of  the  ground  of  his  defence 
before  payment  of  the  bill,  whatever  he  might  have  had  when  he  accepted  it ;  but  as  the 
veidict  was  with  the  honesty  of  the  case,  he  inclined  against  disturbing  it ;  and  the 
rather,  because  he  doubted  whether  the  house  in  India  and  that  in  London  were  to  be 
considered  as  the  same,  so  that  the  plaintiff  could  have  resisted  the  pajnnent  of  the  bill 
to  the  latter,  because  one  of  their  partners  (the  defendant)  was  also  a  partner  in  the 
other  house,  though  he  had  no  knowledge  in  fact  of  the  laches.  Lawrence,  J.,  also 
doubted  on  the  former  ground,  as  the  plaintiff  seemed  to  have  been  apprized  before  pay- 
ment of  the  bill  of  the  general  outline  of  his  defence  ;  but  as  he  was  not  then  so  conver- 
sant of  the  pailicular  facts  now  appearing  as  to  have  been  able  to  resist  the  demand  then 
made  on  him  if  an  action  had  been  brought,  but  seemed  to  have  had  only  a  confused 
notion  of  them,  expecting  to  be  better  informed  when  he  arrived  in  India,  he  doubted 
how  far  the  maxim  volenti  nonJU  injuria  could  be  applied  to  him. 
*  Dougl.  467. 
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SIR    CHARLES    BRISBANE,    KNT.    v.    DACRES,    WrDOW, 
JExECUTRix  OP  ADMIRAL   DACKES. 

In  the  Common  Flfas,  July  6,  1813. 

[Reported  in  6  Taunton,  144.] 

This  was  an  action  of  assumpsit  for  money  had  and  received,  to  which 
the  defendant  pleaded  the  general  issue,  and  at  the  trial  of  the  cause  before 
Mansfield,  C.  J.,  at  the  first  sittings  within  Hilary  Term,  1813,  a  verdict 
was  found  for  the  defendant,  subject  to  the  opinion  of  the  court  on  the 
following  case. 

In  the  year  1804,  J.  R  Dacres,  Esq.,  the  defendant's  testator,  was  ap- 
pointed commander-in-chief  of  his  majesty's  ships  and  vessels  on  the 
Jamaica  Station,  and  before  and  at  the  time  of  the  sailing  of  H.  M.  S., 
the  Arethnsa,  as  hereinafter  mentioned,  she  was  under  the  command  of 
Admiral  Dacres,  as  such  commander-in-chief,  and  while  she  continued 
under  such  his  command,  he,  in  the  month  of  April,  1808,  ordered  the 
plaintiff  (who  was  then  captain  or  commander  of  the  Arethusa,  then  lying 
off  Jamaica),  to  receive  on  board  thereof  $700,000  belonging  to  govern- 
ment, and  proceed  with  the  same  to  Portsmouth.  The  plaintiff  in  pursu- 
ance of  and  under  that  order  received  the  dollars  on  board,  and  sailed  to, 
and  delivered  them  at  Portsmouth.  The  Arethusa,  previous  to  her  so 
sailing,  also  received  on  board  $1,530,000  belonging  to  private  individuals, 
which  the  plaintiff  caused  to  be  delivered  at  the  Bank  of  England,  for  the 
use  and  benefit  of  the  persons  to  whom  they  were  consigned,  in  conformity 
to  bills  of  lading  signed  by  him  for  such  delivery.  The  plaintiff  on  the 
third  day  of  November,  1808,  received  through  his  agent,  from  the  Bank 
of  England,  for  the  freight  of  the  $1,530,000  belonging  to  private  indi- 
viduals, the  sum  of  7438/.  18«.  5d.  The  plaintiff  also,  through  his  agent, 
on  the  16th  day  of  March,  1809,  received  from  his  majesty's  treasury, 
for  the  freight  of  the  dollars  belonging  to  government,  the  sum  of  850/. 
net,  by  virtue  of  the  following  warrant:  "George  Rex,  —  Our  will  and 
pleasure  is,  that  out  of  any  money  in  your  hands  that  may  be  imprestcd 
to  you  for  this  service,  you  do  issue  and  pay,  or  cause  to  be  issued  and 
paid,  unto  our  trusty  and  well-beloved  Sir  Charles  Brisbane,  or  his  assigns, 
the  sum  of  850/.  without  deduction  and  without  account,  which  we  are 
graciously  pleased  to  allow  him  for  freight  of  specie,  conveyed  by  him  on 
board  our  ship  Arethusa  from  Jamaica  to  Portsmouth ;  and  this  shall  be 
as  well  to  you  for  making  the  said  payment,  as  to  the  commissioners  for 
auditing  our  public  accounts,  as  all  others  concerned  in  passing  yo/ir  said 
accounts,  for  allowing  the  same  thereupon,  a  sufficient  warrant     Given  at 
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St.  James's,  15  November,  1808.  Bj  his  majesty's  command,  W.  Broderick, 
Sp.  Perceval,  W.  S.  Bourne.  To  the  paymaster  general  of  guards,  garrisons, 
and  land  forces.  Sir  0.  Brisbane,  850/.,  for  freight  on  specie  conveyed  by 
him  from  Jamaica  to  Portsmouth."  When  an  order  is  so  given  by  an 
admiral  commanding-in-chief  to  a  captain,  the  latter  acts  under  the  com- 
mand of  the  admiral,  and  not  under  a  separate  admiralty  order ;  and  the 
Arethusa  was  despatched  on  this  service  by  Admiral  Dacres,  and  during 
the  whole  of  such  service  was  acting  under  his  orders. 

The  case  then  stated  the  usage  of  the  navy  with  respect  to  payment  of 
freight  on  the  carriage  of  bullion,  previous  to  the  year  1801,  the  discontinu- 
ance of  it  in  tliat  year,  the  correspondence  between  the  Secretary  of  the 
Admiralty  and  the  Secretary  of  the  Treasury,  which  took  place  in  1807, 
and  the  orders  of  the  Lords  of  the  Admiralty  made  thereupon,  in  the  same 
terms  as  the  same  are  detailed  in  the  case  of  Montague  v.  Janveriu.^  The 
case  further  stated  that  since  the  making  of  such  order  the  captains  of  his 
majesty's  navy  have  constantly  received  the  allowance  therein  mentioned 
for  conveying  public  money,  and  according  to  the  usage,  had  been  required 
to  pay,  and  had  paid,  as  well  one-third  thereof,  as  also  one-third  of  the 
freight  for  conveying  private  money,  to  the  commander-in-chief,  under 
whose  command  they  were ;  and  that  in  the  present  case,  the  sum  of  2500/. 
was  on  the  2 2d  of  November,  1808,  paid  by  the  prize  or  navy  agent  of  the 
plaintiff  (by  whom  the  same  had  been  previously  received),  to  the  late 
Admiral  Dacres,  on  account,  and  in  part  payment  of  one-third  of  the  freight 
of  the  money  so  conveyed  by  the  Arethusa,  —  that  is  to  say,  the  sum  of 
2479/.  12«.  9d,,  for  one-third  of  the  freight  of  the  private  money,  and  the 
sum  of  20/.  7«.  3c/.,  residue  of  the  2500/.,  on  account,  and  in  part  of  one- 
third  of  the  freight  of  the  public  money  so  conveyed  by  that  ship,  which 
payment  was  made  on  the  behalf,  and  account,  and  with  the  sanction  of 
the  plaintiff,  with  knowledge  of  the  circumstances  before  stated,  but  under 
an  idea  of  a  right  in  the  admiral  to  a  third  of  such  freight,  on  the  ground 
of  the  before-mentioned  usage ;  and  for  the  recovery  of  which  sum  of  2500/., 
the  present  action  was  brought.  The  question  for  the  opinion  of  the  court 
was,  whether  under  the  circumstances  stated  the  plaintiff  was  entitled  to 
recover :  if  he  was,  the  verdict  was  to  be  entered  for  the  plaintiff,  for 
such  sum  as  the  court  should  direct ;  and  if  not,  the  present  verdict  for 
the  defendant  was  to  stand. 

Jiestj  Serjt.,  for  the  plaintiff. 

Lens,  Serjt.,  for  the  defendant. 

On  this  day  the  judges  of  the  court  delivered  their  opinions  ieriatim, 

GiBBS,  J.,  read  the  warrant.  I  read  this  particularly,  because  it  has  been 
contended  that  the  terms  of  the  warrant  give  the  reward  to  the  captains 
exclusively.  I  do  not  know  that  it  is  necessary  for  me  to  state  the  corres- 
pondence j  the  sum  of  it  is  this,  that  the  Lords  of  the  Treasury  proposed 
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to  the  Lords  of  the  Admiralty  that  a  certain  sum  should  lie  paid  to  the 
commanders  of  ships  of  war  which  should  carry  dollars;  the  Admiralty 
fell  into  this,  and  agreed  that  an  allowance  should  be  made  to  the  com- 
manders of  such  ships  as  shall  carry  treasure ;  the  purpose  of  setting  out 
these  letters  is,  to  show  that  the  terms  of  them  apply  only  to  the  captains 
commanding  these  ships,  without  any  reference  to  the  admirals.  The  case 
then  states  that  the  payment  was  made  on  the  behalf  and  account  and 
with  the  sanction  of  the  plaintiff,  but  under  an  idea  that  he  was  bound  to 
pay  it  under  the  practice.  With  respect  to  the  freight  of  private  dollars, 
we  are  all  agreed ;  and  as  Captain  Brisbane  had  no  right  to  carry  those 
dollars  at  all,  and  stipulated  for  and  received  a  freight  to  which  he  had  no 
right,  and  afterwards,  in  pursuance  of  an  understanding  with  Admiral  Dacres, 
imparted  a  part  to  him  in  manner  agreed  on ;  we  are  all  of  opinion,  that 
this  carrying  of  the  dollars  was  an  illegal  transaction,  that  the  whole  which 
followed  was  tainted  with  the  same  illegality,  and  that  the  money  paid 
cannot  be  recovered  at  all,  inasmuch  as  the  captain  could  not  lawfully 
employ  the  ship  and  crew,  which  ought  to  be  employed  in  the  service  of 
his  migesty,  in  carrying  bullion  for  individuals.  I  think  as  to  the  20/.,  he 
cannot  recover  back  the  one-third  of  that.  We  must  take  this  payment 
to  have  been  made  under  a  demand  of  right,  and  I  think  that  where  a  man 
demands  money  of  another  as  a  matter  of  right,  and  that  other,  with  a  full 
knowledge  of  the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum, 
he  never  can  recover  back  the  sum  he  has  so  voluntarily  paid.  It  may  bO; 
that  upon  a  further  view  he  may  form  a  different  opinion  of  the  law,  and 
it  may  be,  his  subsequent  opinion  may  be  the  correct  one.  If  we  were  to 
hold  otherwise,  I  think  many  inconveniences  may  arise.  There  are  many 
doubtful  questions  of  law :  when  they  arise,  the  defendant  has  an  option 
either  to  litigate  the  question,  or  to  submit  to  the  demand  and  pay  the 
money.  I  think,  that  by  submitting  to  the  demand,  he  that  pays  the 
money  gives  it  to  the  person  to  whom  he  pays  it,  and  makes  it  his,  and 
closes  the  transaction  between  them.  He  who  receives  it  has  a  right  to 
consider  it  as  his  without  dispute  :  he  spends  it  in  confidence  that  it  is  his; 
and  it  would  be  most  mischievous  and  unjust,  if  he  who  has  acquiesced  in 
the  right  by  such  voluntary  payment  should  be  at  liberty,  at  any  time 
within  the  statute  of  limitations,  to  rip  up  the  matter,  and  recover  back 
the  money.  He  who  received  it  is  not  in  the  same  condition ;  he  has  spent 
it  in  the  confidence  it  was  his,  and  perhaps  has  no  means  of  repayment. 
I  am  aware  cases  were  cited  at  the  bar,  in  which  were  dicta  that  sums  paid 
under  a  mistake  of  the  law  might  be  recovered  back,  though  paid  with  a 
knowledge  of  the  facts ;  but  there  are  none  of  these  cases  which  may  not 
be  supported  on  a  much  sounder  ground.  In  the  case  of  Farmer  v.  Arundel,^ 
De  Grby,  C.  J.,  indeed  says:  ''When  money  is  paid  by  one  man  to  another 
on  a  mistake  either  of  fact  or  of  law,  or  by  deceit,  this  action  (of  money 
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liad  and  received)  will  certainly  lie."  Now  the  case  did  not  call  for  this 
proposition  so  generally  expressed ;  and  I  do  think,  that  doctrine,  laid  down 
80  very  widely  and  generally,  where  it  is  not  called  for  by  the  circumstances 
of  the  case,  is  but  little  to  be  attended  to ;  at  least  it  is  not  entitled  to  the 
same  weight  in  a  case  where  the  attention  of  the  court  is  not  called  to  a 
distinction,  as  it  is  in  a  case  where  it  is  called  to  the  distinction.  Now  in 
the  very  next  case  cited,  Lowry  v,  Bourdieu,*  which  was  so  early  as  21 
G.  3,  the  distinction  is  taken.  After  the  other  judges,  Buller,  J.  says : 
'*  I  am  clear  that  the  plaintiff  ought  not  to  recover,  for  there  is  no  fraud 
on  the  part  of  the  underwriters ;  and  in  a  case  where  there  is  no  mistake 
of  fact,  or  ignorance  of  fact,  the  money  cannot  be  recovered  back,  for  the 
rule  applies,  that  ignorantia  legis  iion  excusaV*  This  distinction  was  thus 
pointedly  stated  in  the  presence  of  Lord  Mansfield,  who  heard  it,  and 
whose  attention  must  be  called  to  it ;  and  he  at  the  end  of  the  case  guards 
the  world  against  the  conclusion  that  in  no  case  can  money  paid  on  an 
illegal  transaction  be  I'ecovered  back ;  for  in  case  of  extortion,  he  says,  it 
may.  I  mention  this  to  show,  that  although  Lord  Mansfield  spoke  imme- 
diately after  Buller,  J.,  and  must  have  heard  and  noticed  his  doctrine, 
he  expresses  no  dissatisfaction  with  it.  The  next  case  is  Bize  v.  Dickason,* 
an  action  brought  by  an  insurance-broker  to  recover  back  from  the  assignees 
of  a  bankrupt  so  much  of  a  sum  of  money  which  the  plaintiff  had  paid  to 
the  assignees  for  a  debt  due  to  the  bankrupt,  as  the  plaintiff  might  have 
deducted  by  way  of  set-off  by  reason  of  losses  which  had  accrued  l)efore 
the  bankruptcy  upon  policies  effected  by  the  plaintiff  and  subscribed  by  the 
bankrupt.  It  is  most  certain  that  the  only  question  brought  under  the 
consideration  of  the  court  in  that  case  was,  whether  the  right  of  the  broker, 
who  had  a  del  credere  commission  to  make  the  deduction,  ranged  itself 
under  the  case  of  Grove  v.  Dubois,*  and  Miiigay  declined  all  argument,  and 
gave  up  the  case.  It  was  taken  for  granted  without  argument,  that  if 
the  plaintiff  would  have  had  a  right  to  make  the  deduction  before  payment, 
he  might  recover  back  the  amount  after  payment.  Lord  Mansfield  men- 
tioned in  his  judgment  many  cases  where  money  paid  could  not  be  recovered 
back,  although,  if  it  had  not  been  paid,  it  could  not  have  been  enforced ; 
and  he  concludes  by  saying,  that  where  money  is  paid  imder  a  mistake, 
which  there  was  no  ground  to  claim  in  conscience,  it  may  be  recovered 
back.  Mistake  may  be  a  mistake  of  law  or  of  fact ;  but  I  cannot  think 
Lord  Mansfield  said  "mistake  of  law  ;'*  for  Lord  Mansfield  had,  six  years 
before,  in  Lowry  v.  Bourdieu,  heard  it  said,  "money  paid  in  ignorance  of 
the  law  could  not  be  recovered  back.**  and  had  not  dissented  from  the 
doctrine;  and  Buller,  J.,  sate  by  him,  who  had  expressly  stated  the  distinc- 
tion six  years  before  in  Lowry  v.  Bourdieu,  and  would  not  have  sate  by  and 
heard  the  contrary  stated  without  noticing  it.  Lord  Mansfield*s  dictum 
is,  that  money  paid  by  mistake,  which  could  not  be  claimed  in  conscience, 
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might  be  recovered  back.  I  have,  however,  considerable  difficulty  in  saying 
that  there  was  anything  unconscientious  in  Admiral  Dacres,  in  requiring 
this  money  to  be  paid  to  him,  or  receiving  it  when  it  was  paid.  Ever  since 
the  date  of  this  correspondence,  it  had  been  the  practice  of  the  admirals 
to  receive  this ;  their  right  to  it  had  never  been  questioned  at  the  time 
when  Admiral  Dacres  received  this  sum.  Chattield  v.  Paxton,  B.  R., 
39  6.  3,  Mich.  Term.  A  bill  had  been  paid  by  the  plaintiil*  to  the 
defendant's  house  in  India,  which  was  dishonored  in  consequence  of  the 
defendants  having  been  guilty  of  laches,  which  they  did  not  disclose.  The 
bill  was  protested  and  sent  back  to  England,  and  the  plaintiff  was  called 
on  in  England  to  pay  it,  certamly  under  an  ignorance  of  the  circumstances 
which  had  taken  place  in  India.  In  consequence  of  this  demand  he 
accepted  another  bill ;  and  before  that  bill  was  mature,  a  correspondence 
took  place,  which,  as  I  contended,  informed  the  plaintiff  of  all  the  cir- 
cumstances attending  the  presenting  of  the  first  bill,  and  showed  .  that 
Chatfield  need  not  have  accepted  that  second  bill,  and  therefore  that 
he  need  not  have  paid  it;  but  he  did  pay  it,  and  I,  for  the  defendant, 
contended  that  either  he  ought,  relying  upon  that  defence,  not  to  have 
paid  it,  or  that  having  paid  it  he  could  not  recover  it  back.  Lord  Kenyox 
at  nisi  jj^'ius  commented  on  the  letters:  one  said  that  the  plaintiff  was 
going  to  Bengal,  where  he  hoped  to  gain  a  more  full  knowledge  of  the  case. 
Lord  Kenton  stated^  that  although  the  letters  might  amount  to  evidence 
of  knowledge  of  the  facts,  they  did  not  show  an  acquiescence  in  the  loss 
of  the  money,  and  he  thought  a  payment  made  under  an  ignorance  of  the 
law  would  enable  the  plaintiff  to  recover  back  the  money.  He  also  added, 
that  perhaps  the  party,  though  he  know  both  the  law  and  the  fact,  yet  if 
be  paid  both  under  fear  of  arrest,  for  want  of  evidence  to  maintain  his 
case,  might  afterwards  recover  it;  to  that  doctrine  I  acceded,  and  still 
accede ;  but  I  moved  for  a  new  trial,  on  the  misdirection  of  the  judge  upon 
the  first  point,  that  money  paid  under  ignorance  of  the  law,  with  knowledge 
of  the  facts,  might  be  recovered  back ;  whereas,  I  said,  if  it  had  been  paid 
with  ignorance  of  the  facts,  but  with  knowledge  of  the  law,  it  might  be 
recovered.  On  the  discussion  of  the  rule  nisi,  not  one  of  the  court  espoused 
the  doctrine  of  Lord  Kenyon  or  attempted  to  support  it,  but  they  recurred 
to  the  letters,  and  found  those  passages  in  them,  from  whence  the}'  inferred 
that  the  plaintiff  was  ignorant  of  a  part  of  the  facts :  it  was  a  very  com- 
plicated case.  Lord  Ken  yon  at  that  time,  and  Ashhurst,  J.,  put  it  wholly 
on  the  ground  of  the  plaintiffs  not  having  had  a  knowledge  of  the  facts. 
They  go  on  to  say,  that  where  a  man  pays  without  knowledge,  but  only 
with  a  blind  suspicion  of  the  facts,  still  he  may  recover.  Grose,  J.,  doubts 
whether  tho  plaintiff  was  not  acquainted  with  the  facts  before  he  paid  the 
bill ;  but  he  tacitly  admits  that  if  the  plaintiff  did  know  the  facts,  then 
the  money  could  not  be  recovered :  so  that  he  must  be  considered  as  being 
clearly  of  opinion,  that  if  it  was  paid  with  a  knowledge  of  all  the  facts,  it 
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could  not  be  recovered  back  :  and  Lawrbngb,  J.,  doubted,  not  whether  the 
plaintiff  had  knowledge  of  the  law,  but  of  the  facts ;  for  that  although  the 
plaintiff  seemed  to  have  been  apprized  before  he  paid  the  bill,  of  the  gen- 
eral outline  of  his  defence,  he  was  not  then  so  conversant  with  the  partieu* 
lar  facts  now  appearing,  as  to  have  been  able  to  resist  the  demand  then 
made  on  him,  if  an  action  had  been  brought.  Here  then  is,  I  may  sav, 
the  ultimate  opinion  of  Lord  Kenton,  for  he  first  directed  the  jury  it 
might  be  recovered  back  if  paid  with  a  knowledge  of  the  facts  but  with- 
out knowledge  of  the  law,  which  opinion  he  wholly  afterwards  abandons. 
Among  all  the  practitioners  of  the  court  of  King's  Bench,  where  questions 
of  this  sort  very  frequently  arise  on  insurance  transactions,  we  were  uui- 
versaDy  of  this  opinion,  that  where  the  money  was  paid  with  a  knowledge  of 
the  facts,  it  could  not  be  recovered  back.  One  imderwriter  chose  to  pay 
rather  than  resist,  another  resisted  and  succeeded ;  in  all  similar  cases  it 
would  be  very  easy  to  say,  "  I  paid  this  without  a  knowledge  of  the  law, 
and  therefore  may  recover  it  back."  Our  only  question,  then,  in  all  cases 
was,  whether  the  facts  were  known.  This  was  the  universal  practice,  till 
Bilbie  v,  Lumley,^  occurred  :  that  case  was  tried  at  York,  before  Rooke,  J., 
who  ruled  differently  :  after  the  report  was  read,  Lord  ELLENBORoaoH 
asked  Wood,  B.,  then  of  counsel  for  the  plaintiff,  whether  he  could  find 
any  case  which  would  support  it;  and  he  cited  none.  Lord  Ellenborough 
said  he  never  heard  of  any,  except  Chatfield  v.  Paxton,  and  that  it  was  so 
doubtful  at  last  upon  what  precise  ground  that  case  turned  that  it  was 
not  reported,  and  the  rule  was  made  absolute  for  a  new  trial.  Now  this 
was  a  direct  decision  upon  the  point,  certainly  without  ai^ument ;  but  the 
counsel,  whose  learning  we  all  know  and  who  was  never  forward  to  give 
up  a  case  which  he  thought  he  could  support,  abandoned  it.  In  Herbert 
V.  Champion,^  a  distinction  is  clearly  taken  between  an  adjustment  on  a 
policy,  and  a  payment  on  the  adjustment;  and  Lord  EUiENBORouGH  says, 
that  if  the  money  has  been  paid,  it  cannot  be  recovered  back  without 
proof  of  fraud.  I  am- therefore  of  opinion  this  money  cannot  be  recovered 
back.  I  think  on  principle  that  money  which  is  paid  to  a  man  who  claims 
it  as  his  right,  with  a  knowledge  of  all  the  facts,  cannot  be  recovered  back. 
I  think  it  on  principle,  and  I  think  the  weight  of  the  authorities  is  so,  and 
I  think  the  dicta  that  go  beyond  it  are  not  supported  or  called  for  by  the 
facts  of  the  cases.  Bilbie  v.  Lumley,  I  think,  is  a  decision  to  that  effect ; 
and  for  these  reasons,  I  am  of  opinion,  the  plaintiff  is  not  entitled  to 
recover. 

Chambre,  J.  I  concur  in  thinking  the  money  is  not  recoverable  on  the 
payment  of  the  private  freight,  whether  the  carriage  of  the  treasure  be 
considered  as  a  legal  or  as  an  illegal  transaction.  If  illegal,  the  money 
dearly  cannot  be  recovered ;  if  it  be  legal,  the  right  to  carry  it  must  arise 
from  the  permission  of  government ;  and  as  the  practice  has  been  uniform 
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for  the  admiral  to  receive  bis  third  part,  we  must  take  it  that  it  is  a  part 
of  the  practice,  and  that  the  whole  practice  has  had  that  assent  of  the 
government.  As  to  the  freight  for  the  carriage  of  the  public  property,  I 
think  it  stands  on  a  different  ground,  and  that  the  action  is  maintainable. 
The  plaintiff  had  a  right  to  it,  and  the  defendant  in  conscience  ought  not 
to  retain  it  The  rule  is,  that  when  he  cannot  in  conscience  retain  it  he 
must  refund  it,  if  there  is  nothing  illegal  in  the  transaction :  the  case  is 
different  where  there  is  an  il]egalit3%  I  do  not  think  the  case  of  Chatfield 
V.  Paxton  applies  much  in  this  view  of  the  question.  I  never  heard  of  the 
several  parts  of  that  case  till  now,  but  I  think  there  are  sufficient  authori- 
ties to  say  this  person  has  paid  this  money  in  his  own  wrong,  and  that  it 
may  be  recovered  back.  In  the  case  of  Bilbie  v.  Lumley  there  was  a  letter 
said  to  have  been  concealed,  that  ought  to  have  been  disclosed  :  this  letter 
was  shown  to  the  underwriters,  and  they  after  reading  it  thought  6t  to 
pay  the  money.  Now  there  the  maxim  volenti  non  fit  injuria  applies  :  in 
that  case  all  argument  was  prevented  by  a  question  put  by  the  court  to 
the  counseL  I  am  not  aware  of  any  particular  danger  in  extending  the 
law  in  cases  of  this  sort,  for  they  are  for  the  furtherance  of  justice;  neither 
do  I  see  the  application  of  the  maxim  used  by  Buller,  J.,  in  the  case  of 
Lowry  v.  Bourdieu,  and  cited  by  the  court  in  Bilbie  v.  Lumley,  ignorarUia 
jftrit  rum  exctuat ;  it  applies  only  to  cases  of  delinquency,  where  an  excuse 
is  to  be  made  :  I  have  searched  far,  to  sec  if  I  could  find  any  instance  of 
similar  application  of  this  maxim.  I  have  a  very  large  collection  of  maxims, 
but  can  find  no  instance  in  which  this  has  been  so  applied.  I  cannot  see 
how  it  applies  here.  In  Lowry  v.  Bourdieu,  the  decision  turned  on  the 
transaction  being  illegal,  and  it  being  illegal  the  maxim  applied,  in  pari 
delicto  potior  est  conditio  defendentis.  Moses  v.  Macfarlan,^  and  a  number 
of  subsequent  oases  decide,  that  where  the  plaintiff  is  entitled,  ex  tsequo  et 
bono,  to  recover,  he  may  recover.  In  Farmer  v,  Arundel,  the  opinion  of 
De  Grey  is  not  a  mere  dictum,  it  is  part  of  the  argument,  it  is  a  main  part 
of  the  argument.  He  there  says,  where  money  is  paid  under  a  mistake 
either  of  fact  or  of  law  or  by  deceit,  this  action  will  certainly  lie.  It  seems 
to  me  a  most  dangerous  doctrine,  that  a  man  getting  possession  of  money,  to 
any  extent,  in  consequence  of  another  party's  ignorance  of  the  law,  cannot 
be  called  on  to  repay  it.  Suppose  an  administrator  pays  money  per  capita 
in  misapplication  of  the  effects  of  the  intestate,  shall  it  be  said  that  he 
cannot  recover  it  back  %  It  is  said,  that  may  be  remedied  in  equity :  this 
is  an  equitable  action,  and  it  would  be  of  bad  effect  if  it  should  not  prevail 
in  like  cases.  In  the  case  of  Bize  v,  Dickason,  Lord  Mansfield  held,  that 
if  a  person  has  paid  that  which  in  conscience  he  ought,  but  the  payment 
of  which  could  not  be  compelled,  it  shall  not  be  recovered  back  in  an  action 
for  money  had  and  received,  but  that  where  a  man  has  paid  money  under 
a  mistake,  which  he  was  neither  bound  in  law  nor  called  on  in  conscience 
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to  pay,  he  may  recover  it  back,  ^ow  the  case  against  the  plaintiff  is  not 
so  strong  as  it  has  been  stated.  I  do  not  find  in  the  case  that  any  demand 
was  ever  made  of  him,  or  any  question  mooted,  upon  which  he  thought  it 
better  to  submit  than  to  litigate  the  point.  No  option  ever  presented 
itself  to  him^  and  the  maxim  volenti  non  Jit  injuria  does  not  apply.  It 
appears  to  me  that  the  justice  of  the  case  with  respect  to  the  freight  of 
the  public  treasure  is  entirely  with  the  plaintiff.  As  to  the  insurance  cases 
that  have  been  cited,  a  great  deal  of  fabricated  law  has  been  newly  created 
within  a  few  years,  and  the  courts  have  to  decide  on  difficult  and  complex 
cases ;  but  those  doctrines  must  not  be  carried  into  the  general  law,  but 
confined  to  the  occasions  which  give  rise  to  them.  I  therefore  think  the 
plaintiff  may  recover  as  to  the  20/. 

Heath,  J.  There  are  two  questions  in  this  case.  As  to  the  question 
whether  a  payment  made  under  ignorance  of  the  law  without  ignorance  of 
the  facts  will  enable  a  man  to  recover  his  money  back  again,  it  is  very 
difficult  to  say  that  there  is  any  evidence  of  ignorance  of  the  law  here ;  an 
officer  is  sent  on  a  profitable  service,  the  admirals  are  in  the  habit  of 
receiving  a  proportion  of  the  officer's  recompense,  and  it  is  very  likely  the 
officer  should  acquiesce  in  the  demand.  He  might  not  like  to  contest  the 
point  with  his  superior  officer.  I  think  a  payment  made  with  knowledge 
that  a  request  would  be  made,  is  not  distinguishable  from  the  case  of  an 
actual  demand.  Now  if  money  be  received  without  expressing  the  use  to 
which  it  is  paid,  it  is  received  to  the  use  of  the  payer;  but  when  it  is 
expressed  to  what  use  it  is  paid,  that  presumption  does  not  arise;  here 
the  use  was  distinctly  expressed.  Moses  v.  Macfarlan  has  properly  been 
questioned  in  many  cases,  and  particularly  by  Eyre,  C.  J.,  and  in  Marriott 
V.  Hampton,^  in  which  the  plaintiff  sought  to  recover  back  the  amount  of 
a  debt  recovered  by  law  from  him,  whereas  he  had  paid  it  before ;  but  it 
was  held  that  the  action  was  not  maintainable.  That  was  the  case  of 
judicium  redditum  in  invitum,  but  this  is  a  stronger  case ;  for  the  plaintiff 
is  a  judge  in  his  own  cause,  and  decides  against  himself;  and  he  cannot  be 
heard  to  repeal  his  own  judgment.  Lord  Eldon,  Chancellor,  in  Bromley 
V.  Holland,^  approves  Lord  Kenton's  doctrine,  and  calls  it  a  sound  princi- 
ple that  a  payment  voluntarily  made  is  not  to  be  recovered  back.  The 
plaintiff  ought  not  to  recover. 

Mansfield,  C.  J.  I  think  in  this  case  the  plaintiff  ought  not  to  recover. 
If  it  was  against  his  conscience  to  retain  this  money,  according  to  the  doctrine 
of  Lord  Kenyon,  an  action  might  be  maintained  to  recover  it  back,  but 
I  do  not  see  how  the  retaining  this  is  against  his  conscience ;  for  how  is  it 
claimed)  Before  1801,  the  captains  always  paid  freight  to  themselves 
both  for  private  and  public  treasure,  before  they  paid  over  the  residue  of 
the  dollars.  At  that  time  it  was  thought  pi*oper  that  that  practicp  should 
be  discontinued  so  far  as  related  to  the  freight  of  the  public  treasure ;  but 
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in  order  to  make  captains  more  attentive  to  their  charge,  the  Treasury  and 
Admiraltj  thought  it  would  be  proper  to  make  them  an  allowance,  and 
that  was  to  be  paid  to  the  captain  by  a  warrant  from  the  treasury  ;  but  so 
it  had  before  been,  when  the  captain  deducted  it,  that  was  paid  to  the 
captain,  and  before  that  a  practice  had  prevailed,  one  knows  not  how,  but 
probably  by  some  analogy  to  the  practice  of  prize-money,  that  the  flag 
officer,  when  only  one,  should  be  entitled  to  one-third ;  when  more  than 
one  flag  officer,  they  shared  it  in  certain  proportions.  In  the  order  which 
was  made  for  letting  them  thenceforth  be  paid  by  a  warrant,  instead  of 
deducting  the  freight  themselves,  nothing  is  said  about  any  allowance  to  be 
made  to  admirals ;  the  order  is  quite  silent  on  the  subject  of  what  the  cap- 
tain shall  do  with  the  freight  when  he  has  it,  but  the  officers  of  the  navy 
all  thinking  that  they  were  to  proceed  as  they  before  did,  go  on,  the  one 
to  pay,  and  the  other  to  receive,  as  they  had  done  before  this  alteration, 
and  the  admirals  receive  their  share  as  before ;  the  admiral  and  captain 
each  thinking  that  their  rights  continue  as  before,  the  admiral,  that  he  has 
his  accustomed  right ;  the  captain,  that  it  is  his  duty  to  pay  the  accus- 
tomed share,  the  one  pays  and'  the  other  receives  it.  This  then  being  so, 
the  admiral  doing  no  more  than  all  admirals  do,  is  it  against  his  conscience 
for  him  to  retain  it]  I  find  nothing  contrary  to  a?qmtm  et  bonum,  to  bring 
it  within  the  case  of  Moses  v.  Macfarlan,  in  his  i*etaining  it.  So  far  from 
it«  being  contrary'  to  (equum  et  honum^  I  think  it  would  be  most  contrary 
to  csqmim  et  bonum  if  he  were  obliged  to  repay  it  back.  For  see  how  it 
is !  If  the  sum  be  large,  it  probably  alters  the  habits  of  his  life ;  he  in- 
creases his  expenses,  he  has  spent  it  over  and  over  again ;  perhaps  he  cannot 
repay  it  at  all,  or  not  without  great  distress :  is  he  then,  Ave  years  and 
eleven  months  afler,  to  be  called  on  to  repay  it  ?  The  case  of  Farmer  v, 
Arundel  and  De  Gret*s  maxim  there,  is  cited ;  it  certainly  is  very  hard 
upon  a  judge,  if  a  rule  which  he  generally  lays  down  is  to  be  taken  up  and 
carried  to  its  full  extent.  This  is  sometimes  done  by  counsel,  who  have 
nothing  else  to  rely  on ;  but  great  caution  ought  to  be  used  by  the  court 
in  extending  such  maxims  to  cases  which  the  judge  who  uttered  them  never 
had  in  contemplation.  If  such  is  the  use  to  be  made  of  them,  I  ought  to 
be  very  cautious  how  I  lay  down  general  maxims  from  this  bench.  In  the 
case  of  Bize  v.  Dickason,  the  money  ought  conscientiously  to  have  been 
repaid.  There  is  no  other  case  cited  as  an  authority  for  the  proposition. 
The  maxim  volenti  iwnfit  injuria  applies  most  strongly  to  this  case.  Lowry 
V,  Bourdieu  was  the  case  of  a  gaming  policy.  A  bond  had  been  given  for 
securing  the  money  lent,  which  was  the  only  interest  intended  to  be  insured ; 
if  the  plaintiff  could  have  recovered  on  the  policy,  he  might  have  recovered 
the  money  twice.  The  insurance  was  on  goods,  and  he  had  no  interest 
whatsoever  in  those  goods,  otherwise  than  that  if  the  goods  arrived  the 
owner  of  them  would  be  the  better  able  to  pay  his  debt.  The  last  case  is 
Bilbie  v,  Lumley.     Certainly  it  was  not  argued,  but  it  is  a  most  positive 
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decisi^a,  and  the  counsel  was  certainly  a  most  experienced  advocate  and 
not  disposed  to  abandon  tenable  points.  Mj  Brother  Chambre  put  the 
case  of  an  administrator  paying  away  the  assets  in  an  undue  course  of 
administration.  I  know  not  that  he  could  recover  back  money  so  paid : 
certainly  if  he  could,  it  could  be  only  under  the  principle  of  aquum  et  bonum. 
There  being  therefore  no  case  which  has  been  ai^ued  by  counsel,  wherein 
the  distinction  has  been  taken,  and  in  which  this  doctrine  has  been  held, 
and  as  we  do  not  feel  ourselves  called  upon  to  overrule  so  express  an 
authority  as  Bilbie  v.  Lumley,  I  am  of  opinion  that  the  defendant  is  entitled 
to  retain  this  money.  We  hear  nothing  of  what  is  become  of  the  assets 
in  this  case ;  perhaps  they  may  be  applied  among  the  next  of  kin,  and  dissi- 
pated ;  but  what  would  be  the  situation  of  the  parties,  if,  at  the  end  of 
five  years  and  eleven  months,  they  could  be  called  on  to  refund  in  such  a 
case !     I  am  therefore  of  opinion  that  there  ought  to  be  judgment  for  the 

defendant 

Judgment  far  the  defendant. 


LIVESEY  V.   LIVESEY. 
Before  Lord  Lyndhdrst,  C,  October  30,  1827. 

[Reported  in  8  RusaeUf  287.] 

James  Worthinqton,  by  his  last  will,  devised  and  bequeathed  to  his 
wife,  Jane  Worthington,  all  his  estates,  real  and  personal,  "  subject  to  the 
following  trusts  and  conditions."  Then  the  will,  after  giving  some  direc- 
tions, which  it  is  not  material  to  mention,  proceeded  in  the  following 
words :  "  I  also  will  and  direct  that  my  wife  shall  pay  unto  each  of  my 
daughters,  Jane  and  Eliza,  200^.  annually,  by  two  equal  half-yearly 
payments,  out  of  the  interest  arising  from  my  fortune.  After  my  wife's 
djeath,  I  vest  my  property  in  trust,  not  already  disposed  of,  to  my  brother- 
ih-law,  Mr.  John  Armstrong,  and  Mr.  William  Clark,  for  them  to  place  out 
at  i^iterest  on  the  best  mortgage  securities  that  may  be  had,  or  in  the  pur- 
chase of  an  estate  or  estates,  with  the  consent  of  my  daughters ;  and  that 
my  said  daughters  shall  receive  the  annual  interest  or  profits,  share  and 
6hare  alike,  which  shall  not  be  subject  to  the  control  or  debts  of  their 
husbands,  but  to  their  receipts  only.  And  my  will  and  mind  is,  that  my 
trustees  shall  pay  to  and  apply  for  the  benefit  of  my  grandson,  Edmund 
Worthington  Livesey,  the  sum  of  200/.  annually,  when  he  attains  the  age  of 
twenty-one  years,  and  before  that  period  such  part  as  may  be  judged  proper 
out  of  the  200/.  bequeathed  to  him,  so  as  to  give  him  a  good  education ; 
being  desirous  that  he  may  be  brought  up  in  a  judicious  manner,  to  give 
him  a  degree  of  respectability  in  society  equal  to  his  family  and  fortune, 
which  have  always  supported  honorable  and  useful  characters  in  life.    As  to 
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the  principal,  my  mind  is,  that  my  said  daughters,  Jane  and  Eliza,  shall 
have  full  power  to  dispose  of  it  in  such  proportions  as  they  by  will  shall 
direct,  to  their  children  or  grandchildren  respectively,  except  that  propor- 
tion of  principal  given  to  Eliza,  and  from  which  the  interest  is  to  arise  to 
my  grandson,  viz.,  4000/.,  which  sum  shall  be  my  grandson's  property ;  but 
in  case  either  of  them  should  die  without  having  lawful  issue,  then  my  will 
is,  that  the  fortune  of  her  so  dying  shall  revert  to  and  become  the  property 
of  the  surviving  one,  her  children,  or  grandchildren,  to  be  disposed  of  to 
them  in  such  proportions  as  the  one  departing  this  life  shall  will  and  di- 
rect ;  and  she  shall  also  have  the  power  of  bequeathing  unto  her  husband, 
provided  she  leaves  one,  100/.  per  annum  as  an  annuity,  to  be  issuing  from 
and  out  of  the  moiety  so  disposed  of;  which  moiety  is  to  be  subject  to  the 
restriction,  limitation,  and  distribution  aforesaid." 

The  testator  died  in  1800,  leaving  his  widow  and  his  two  daughters,  Jane 
and  Eliza,  him  surviving.  The  widow  died  in  July,  1815.  Edmund  Wor- 
thington  Livesey,  who  was  the  eldest  son  of  Eliza,  attained  his  full  age  in 
August,  1817,  up  to  which  time  no  part  of  the  testator's  estate  bad  been 
applied  towards  his  maintenance  or  education. 

In  November,  1817,  a  bill  was  filed  by  Jane  Livesey,  the  daughter  and 
personal  representative  of  the  testator,  and  by  her  husband,  in  order  to 
have  the  rights  of  the  parties  under  the  will  declared. 

Edmund  Worthington  Livesey  insisted  by  his  answer,  that  he  was  en- 
titled to  the  annuity  of  200/.  from  the  time  of  the  testator's  death,  and 
that,  on  his  attaining  twenty-one,  the  testator's  widow  being  then  dead,  the 
4000/.  became  payable  to  him. 

The  other  defendants  submitted,  that  the  annuity  did  not  commence  till 
Edmund  Worthington  Livesey  attained  the  age  of  twenty-one,  or,  at  all 
events,  till  the  death  of  the  testator's  widow. 

On  the  19th  of  November,  1821,  the  cause  was  heard  before  the  Master 
of  the  Rolls,  and  a  decree  was  pronounced. 

The  plaintiffs,  conceiving  that  Edmund  Worthington  Livesey  was  entitled 
to  the  annuity  for  the  two  years  which  elapsed  between  the  death  of  the 
testator's  widow  and  his  attaining  the  ago  of  twenty -one,  had  paid  it  to 
him,  and  had  deducted  400/.  out  of  that  moiety  of  the  interest  which  was 
payable  to  EJliza.  At  the  hearing,  however,  the  Master  of  the  Rolls  declared 
it  to  be  his  opinion,  that  the  annuity  did  not  commence  till  Edmund  at- 
tained twenty-one ;  and,  upon  this,  Eliza,  afler  judgment  was  pronounced, 
but  before  the  decree  was  drawn  up,  presented  a  petition,  praying  that  a 
direction  might  be  added  for  the  payment  to  her  of  the  400/.,  which  had 
been  thus  withheld. > 

On  the  5th  of  July,  1822,  the  plaintiffs  presented  a  petition,  stating, 
that  after  Edmund  attained  his  full  age  they  had  paid  over  to  him  the 

^  So  much  of  the  statement  of  facts  as  relates  to  the  terms  of  the  decree  has  been 
omitted.  —  £d. 
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400/.,  which  had  been  retained  out  of  Eliza's  share  of  the  interest,  in  order 
to  satisty  the  annuity  for  the  two  years  which  intervened  between  the  death 
of  the  testator's  widow  and  the  termination  of  £dmund's  minority.  It 
prayed  that  a  direction  might  be  added  to  the  decree,  to  enable  them  to 
retain  the  400/.  out  of  the  gi'owing  payments  of  Edmund's  annuity.  Before 
the  petition  was  heard,  the  decree  was  drawn  up.  But  by  an  order,  bearing 
date  on  the  29th  of  July,  1822,  the  Master  of  the  Rolls  directed,  that  the 
plaintiffs  should  be  at  liberty  to  deduct  out  of  the  future  payments  of  tho 
annuity  such  sums  as  they  had  paid  in  respect  of  the  annuity  before  Ed- 
mund  attained  the  age  of  twenty-one  years. 

From  this  order,  and  also  from  the  decree,  Edmund  Worthington  Livesey 
appealed.  The  petition  of  appeal  insisted,  that  the  court  ought  to  have 
declared  that  he  was  entitled  to  the  annuity  of  200/.,  or  the  sum  of  200/. 
per  annum,  as  the  interest  of  the  4000/.,  from  the  death  of  the  testator,  or 
at  least  from  the  death  of  the  widow,  Jane  Worthington,  till  the  payment 
of  the  4000/. ;  and  that  the  4000/.  ought  to  have  been  ordered  to  be  paid 
to  him,  or  at  least  that  there  ought  to  have  been  a  declaration  that  he  took 
a  vested  interest  in  that  sum,  and  that  it  should  be  paid  to  him,  his  execu- 
tors, administrators,  or  assigns,  upon  the  death  of  I) is  mother,  Eliza  Livesey. 

Mr.  Skadtoellf  Mr.  Preston^  and  Mr.  Dackworth,  for  the  appellant* 

Supposing  that  payment  of  the  200/.  was  not  to  commence,  according 
to  the  true  construction  of  the  will,  till  Edmund  was  twenty-one  years  of 
age,  yet  the  executrix  cannot  recover  back  from  him  the  400/.,  which 
she  paid  to  him  in  respect  of  the  annuity  for  the  two  years  immediately 
preceding  his  attainment  of  his  full  age :  for  those  payments  were  made 
with  perfect  knowledge  of  the  facts ;  and  if  there  was  any  mistake,  it  was, 
at  the  utmost,  merely  a  mistake  in  point  of  law.  Brisbane  v.  Dacres ;  ^ 
Skyring  v.  Greenwood.'  Even  if  those  payments  could  be  recovered  back, 
they  would  constitute  merely  an  ordinary  debt  owing  by  Edmimd  to  the 
executrix ;  and  on  no  principle  can  they  be  considered  as  a  charge  on  the 
future  growing  payments  of  the  annuity. 

Sir  CharleB  Wet/ierell  and  Mr.  Bickerateth  for  the  children  of  the 
plaintiffs. 

Mr.  Home  and  Mr.  Wray  for  the  plaintiffs. 

The  Lord  Chancellor.  With  respect  to  the  order  upon  the  petition,"  it 
appears,  that  after  the  commencement  of  the  suit  the  annuity  was  paid  to 
Edmnnd  Worthington  Livesey  for  two  years,  the  period  which  elapsed  from 
the  death  of  Jane  Worthington  to  his  attaining  the  age  of  twenty-one.  The 
payment  was  made  upon  an  erroneous  supposition  that  he  was  entitled  to 
it ;  and  an  equal  amount  was  deducted  from  the  moiety  of  the  interest  pay- 
able to  Eliza  Livesey  under  the  will.  After  the  Master  of  the  EoUs  had 
given  judgment  in  the  cause,  but  before  the  decree  was  drawn  up,  a  petition 

1  5  Tannt  148.  >  4  B.  &  C.  281. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 
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was  presented  by  £1iza  Livesey,  praying  that  the  sum,  which  had  been  so 
deducted  from  her  moiety  of  the  interest,  migh4  be  directed  to  be  paid  to  her; 
and  this  was  ordered  accordingly  in  the  decree.  A  petition  was  then  pre- 
sented on  the  part  of  Jane  Livesey  the  executrix,  submitting  that  she  was 
entitled  to  be  repaid  this  sum,  and  praying  that  she  might  be  allowed  to 
retain  it  out  of  the  future  instalments  of  the  annuity  payable  to  Edmund 
Worthington  Livesey.  An  order  was  made  upon  this  petition,  after  the 
decree  was  passed. 

It  was  contended  that  this  was  irregular,  and  that  the  court  had  no 
jurisdiction  to  make  the  order.  There  can  be  no  doubt  that  •  this  money 
ought  to  be  repaid  :  and  the  only  question,  therefore,  is,  Whether  the  Mas- 
ter of  the  Rolls  was  justified,  in  point  of  form,  in  making  the  order  in  ques- 
tion? This  order,  made  upon  the  petition  of  Jane  Livesey,  does  not  vary 
the  decree.  The  decree  merely  declares  the  rights  of  the  parties  under  the 
will,  with  the  exception  of  the  direction  as  to  the  payment  to  Eliza  Livesey. 
The  order  does  not  make  any  alteration  in  these  particulars.  It  is  an  order 
consequent  upon  that  declaration.  There  is  no  dispute  as  to  the  facts. 
Edmund  Worthington  Livesey  had  been  paid  a  sum  of  money  on  account 
of  the  bequest  made  to  him  by  James  Worthington.  The  bequest  was  sup- 
posed to  be  more  extensive  than  it  has  since  proved.  The  construction  of 
the  will  was  misapprehended.  The  order  then  merely  directs  that  such 
sum,  so  paid,  shall  be  considered  in  account  with  the  executrix,  and  taken 
as  a  part-payment  of  the  bequest  as  now  ascertained.  Such  is  the  effect  of 
the  order.  I  think,  therefore,  that  it  not  only  is  in  substance  just,  as  be- 
tween those  parties,  but  that  it  is  not  incorrect  in  point  of  form. 

The  appeal  must  consequently  be  dismissed.^ 


MCCARTHY   V.   DECAIX. 
In  Chancert,  before  Lord  Brouqham,  C,  Mat  9, 1831. 

{Reported  in  2  Russell  and  Mylne^  614.] 

This  was  a  suit  instituted  by  the  personal  representative  of  Robert 
Tuite,  deceased,  against  the  personal  representative  of  his  wife,  also  de- 
ceased, for  the  purpose  of  recovering  the  arrears  of  an  annuity,  to  which, 
upon  the  death  of  the  wife,  and  in  default  of  her  appointment,  Mr.  Tuite, 
as  administrator  of  his  wife,  had  become  entitled,  by  virtue  of  a  settlement 
executed  on  their  marriage.  Mrs.  Tuite  died  in  the  month  of  February, 
1807  ;  her  husband  took  out  administration  to  her  estate  and  effects  ;  and 
in  the  month  of  December,  1811,  he  died. 

The  defence  set  up  was,  that  Mr.  Tuite,  soon  after  the  death  of  his  wife, 

1  C<mf.  Hilliai-d  t.  Fulfoi-d,  4  Ch.  P.  889.  —  Ed. 
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had  agreed  to  give  up,  and  had  actually  renounced  all  claims  that  might 
accrue  to  him  under  the  settlement  or  in  his  marital  character,  for  the 
benefit  of  the  family  of  his  wife,  from  whom  the  settled  property  had  been 
derived. 

At  the  hearing  of  the  cause,  two  questions  were  principally  ai^ed :  first, 
whether  the  dealings  and  correspondence  between  Mr.  Tuite  and  his  wife's 
relations,  in  the  years  1807  and  1808,  were  of  such  a  nature  as  to  amount 
to  an  absolute  renunciation  of  all  his  interest  in  their  favor;  and,  secondly, 
if  they  were,  whether  that  renunciation  was  made  at  a  time  when  Mr. 
Tuite  was  fully  apprised  of  the  extent  of  his  legal  rights,  as  the  surviving 
husband  and  the  administrator  of  his  wife,  and  of  the  amount  and  value  of 
her  property. 

At  the  hearing  of  the  cause  on  the  12th  of  December,  1821,  before  Sir 
John  Leach,  then  Vice-Chanoellor,  his  Honor  referred  it  to  the  Master  to 
inquire  and  state  to  the  court,  whether  Robert  Tuite  died  in  the  intention 
of  renouncing  all  interest  in  his  wife's  property  in  favor  of  her  family,  and 
whether  before  his  death  he  was  apprised  of  the  circumstances  which  be- 
longed to 'that  property,  and  of  the  amount  of  the  claim  made  in  respect 
of  the  annuity. 

The  plaintiff  appealed  against  that  decree.  The  petition  of  appeal  was 
originally  argued  before  Lord  Eldon  ;  but  his  Lordship  having  resigned 
the  Great  Seal  before  disposing  of  the  case,  it  now  came  on  to  be  reheard. 

Sir  £,  Stigden  and  Mr.  R,  P.  Boupdl  for  the  plaintiff. 

Mr.  Treslove  and  Mr.  Stuart,  for  the  defendant. 

The  Lord  Chancellor.  This  was  a  case  of  considerable  difficulty,  long 
pending  in  this  court,  and  much  considered  by  Lord  Eldon,  who  went  out 
of  office  before  he  finally  decided  it  on  the  appeal.  The  observations  and 
notes  of  that  learned  iudge  upon  the  case,  with  which  notes  I  have  been 
furnished,  show  the  great  attention  he  gave  to  it,  and  the  difficulty  under 
which  he  labored  with  respect  to  the  facts;  and  in  consequence  of  those 
difficulties,  it  has  received  the  greatest  attention  from  me,  and  I  have 
delayed  pronouncing  an  opinion  until  I  could  look  fully  into  the  matter. 

The  case  was  this :  —  A  person  of  the  name  of  Tuite  contracted  a  marriage 
in  this  country  with  an  Englishwoman,  —  the  marriage  being  solemnized 
in  England,  but  he  being  himself  a  Dane  by  birth,  fortune,  and  domicile. 
He  afterwards  removed  his  wife  from  this  country,  the  locus  contractirh 
(with  which  he  appears  to  have  had  no  further  connection),  to  the  domin- 
ions of  the  King  of  Denmark,  where  his  subsequent  domicile  continued  to 
be ;  and  in  that  kingdom  the  marriage  wiis  dissolved  by  a  valid  Danish 
divorce,  as  far  as  such  a  divorce  could  dissolve  it ;  but  which,  I  may  observe 
in  passing,  b}'  the  law  of  this  land  could  have  no  operation,  as  was  fully 
established  by  the  opinion  of  the  twelve  judges,  who  solemnly  decided, 
aft.er  argument,  that  no  proceedings  in  a  foreign  court  could  operate  to  dis- 
solve or  affect  a  marriage  celebrated  in  England. 
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During  the  lifetime  of  Mrs.  Tuite,  and  subsequently  to  the  divorce^ 
certain  arrears  of  an  annuity  which  she  enjoyed  under  the  marriage  settle- 
ment accrued,  or  were  said  to  have  accrued,  amounting  at  her  death  to 
the  sum  of  £7000.  Prior  to  that  event,  a  litigation  in  this  court  had  been 
commenced,  to  which  the  claim  to  these  arrears  was  incident.  After  the 
decease  of  both  husband  and  wife,  the  result  of  the  suit  was  to  put  the 
party  representing  her  in  possession  of  those  an'ears,  and  two  sums 
were  actually  recovered  and  paid  to  them,  amounting  in  the  whole  to 
£3631 ;  and  the  whole  of  the  question  in  this  cause  arises  with  respect  to 
those  sums,  it  being  a  conflict  between  the  respective  personal  represen- 
tatives of  Mr.  and  Mrs.  Tuite,  upon  the  effect  of  a  correspondence  between 
Mr.  Tuite  and  Mrs.  Delattre,  the  sister  of  Mrs.  Tuite,  and  her  legal  adviser 
Mr.  Pinegar. 

Upon  that  correspondence  the  whole  question  in  dispute  appears  to  turn. 
On  the  death  of  Mrs.  Tuite,  letters  are  written  by  Mrs.  Delattre  represent- 
ing her  to  have  died  in  very  poor  circumstances  ;  so  much  so  that  her  debts 
were  said  to  amount  to  more  than  all  the  little  property  she  left  could 
satisfy,  even  including  her  wearing  appareL  Mr.  Tuite,  in  reply,  writes 
two  letters  to  Mi's.  Delattre,  and  in  answer  to  her  application  to  that  effect ; 
he  at  first  refuses  to  execute  a  power  of  attorney  to  receive  any  funds  that 
may  become  due,  denying  his  right,  because  he  insists  it  was  a  good  divorce 
(nor  indeed  had  it  been  decided  till  Lolley's  case  in  1812-13,  that  a  for- 
eign divorce  was  of  no  effect  as  regards  an  £nglish  marriage) ;  and  he 
afterwards  says,  "  If  such  a  power  is  required,  I  would  not  have  anything  ; 
her  family  is  most  heartily  welcome ;  **  and  his  language  in  another  letter 
is,  "  I  claim  nothing.  I  would  accept  of  nothing ;  nevertheless,  in  case 
it  may  by  the  form  of  your  law  be  requisite,  I  give  Messrs.  S.  and  L.  a 
power  to  act  for  me."  How  entirely  he  relied  upon  the  marriage  as  being 
in  other  respects  at  an  end,  is  manifest  from  the  fact,  that  besides  giving 
up  the  claim  to  the  property  of  the  deceased  lady,  he  calls  her  by  the  name 
of  Mrs.  Trefusis,  which  was  the  name  she  bore  before  she  became  his  wife. 

It  must,  therefore,  at  least  be  admitted  that  in  giving  this,  which  is 
called  his  renunciation,  the  husband  labored  under  two  capital  errors,  one  of 
law,  the  other  of  fact ;  the  one  not  superinduced  by  any  suppression  of  cir- 
cumstances on  the  part  of  Mrs.  Delattre  and  her  agent ;  whereas  the  other 
may  be  said  to  have  arisen  from  their  not  disclosing  facts,  which  there  is 
every  reason  to  believe  they  must  have  known,  —  the  latter  an  error  which 
if  they  did  not  create,  they  had  at  least,  to  a  certain  degree,  a  share  in 
maintaining.^ 

This  then  is  a  very  important  error,  which  may  have  influenced  Mr.  Tuite 
in  making  this  renunciation.  And  can  I  hold  a  party  to  be  bound  by  an  act 
or  declaration  made  in  ignorance  of  so  material  a  fact  1  Was  it  not  a  most 
material  ingredient  in  forming  his  judgment  and  influencing  his  inclination ) 

^  A  portion  of  the  opinion  dlscnssing  LoUey's  case  has  been  omitted.  —  Ed. 
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He  might  very  well  say,  "I  am  no  longer  her  husband;  I  give  up  all 
claim  to  her  property/'  when  he  supposed  the  connection  of  husband  no 
longer  to  subsist.  And  yet  if  he  had  been  told  that  he  was  still  her  hus- 
band ;  that  no  power  could  dissolve  the  marriage ;  that  he  was  liable,  in 
his  person  and  property,  for  her  debts ;  that  the  tribunals  of  his  own 
country  would  acknowledge  this  to  be  the  law ;  that  as  he  undertook  the 
relation  cum  onere,  so  also  he  was  beneficially  entitled  to  whatever  was  the 
property  of  his  wife,  be  it  small  or  great,  —  it  is  impossible  to  say  that  this 
knowledge  might  not  have  altered  his  intention  ;  for  if  a  man  does  an  act 
under  ignorance,  the  removal  of  which  might  have  made  him  come  to  a 
different  determination,  there  is  an  end  of  the  matter.  What  he  has  done 
was  done  in  ignorance  of  law,  possibly  of  fact ;  but  in  a  case  of  this  kind 
that  would  be  one  and  the  same  thing. 

These  considerations  do  not  appear  to  have  been  sufficiently  adverted  to 
in  the  court  below.  I  cannot  help  thinking,  besides,  that  taking  the  case 
at  the  lowest,  Mr.  Tuite  and  Mrs.  Delattre  were,  at  the  time  of  the  sup- 
posed renunciation,  in  a  state  of  ignorance  as  to  some  other  most  material 
facts ;  and  it  is  impossible  to  say,  that  a  person  shall  be  held  to  what  he 
has  done  under  circumstances  which  have  been  so  erroneously  represented 
to  him,  however  innocently  the  representation  may  have  been  made.  Who 
can  venture  to  predict  what  might  have  been  Mr.  Tuite*s  course  had  ho 
known  how  the  facts  really  stood )  If  a  man,  separated  and  living  at  a 
distance  from  his  wife,  receives  a  letter  telling  him  that  she  is  on  her  death- 
bed, and  that  she  leaves  no  assets,  —  not  enough  to  pay  the  costs  of  her 
funeral ;  and  he  writes  in  reply,  "  I  shall  not  interfere ;  she  is  no  wife  of 
mine  ; "  it  is  impossible  to  say  that  he  shall  be  bound  by  that  disclaimer, 
made  under  the  influence  of  a  common  error.  * 

Doubtless,  if  with  a  full  knowledge  that  the  wife's  property  might  be 
large  or  might  be  small,  he  distinctly  gave  up  all  title  to  it,  whatever 
might  turn  out  to  be  its  value,  his  disclaimer  would  be  good.  But  if  }ie 
entertained  a  bona  fide  belief  that  she  died  insolvent,  it  would  be  going  far 
to  say  that  his  renunciation  should  bind  him,  or  that  the  other  party  should 
have  a  right  to  hold  him  to  it.  In  Cocking  v.  Pratt  \  where  Sir  John  Strange 
had  to  deal  with  the  case  of  a  mother  contracting  with  her  daughter  as  to  her 
share  of  the  father's  personal  estate,  he  held  the  transaction  to  be  void,  on  the 
ground  that  the  mother  plainly  had  better  information  than  the  daughter. 
But  even  if  it  be  assumed  that  Mrs.  Delattre  knew  no  more  of  the  real 
facts  than  Mr.  Tuite,  Willan  v.  Willan  *  is  an  authority  to  show  that  where 
both  parties  were  in  a  state  of  equal  ignorance  as  to  the  facts  respecting 
which  they  were  dealing,  the  transaction  will  not  be  supported. 

It  is  unnecessary  for  me,  however,  to  decide  as  to  the  law  on  this  point, 
because  when  the  evidence  is  narrowly  scrutinized,  the  circumstances  of 
the  transaction  relieve  the  case  from  all  difficulty,  showing  that  there  is 

1  1  Ves.  400.  «  16  Ves.  72. 
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every  reason  to  believe  that  the  wife's  relations,  living  in  England,  must 
have  known,  and  did,  in  point  of  fact,  know  a  great  deal  more  than  Mr. 
Tuite,  the  foreigner,  living  in  Santa  Cruz ;  and  bringing  the  case,  there- 
fore, directly  within  the  principle  laid  down  by  Sir  John  Strange  in 
Cocking  V,  Pratt. 

[The  Lord  Chanckllor  then  entered  into  a  detailed  examination  of  the 
language  and  effect  of  the  correspondence  between  the  parties,  and  ex- 
pressed  his  opinion  that  the  conduct  and  letters  of  Mrs.  Delattre  and  her 
agent  clearly  indicated  that  they  were  better  informed  as  to  the  state  of 
Mrs.  Tuite's  property  than  her  husband,  and  were  well  aware  it  was  not  of 
that  insolvent  description  which  had  been  represented.  His  Lordship  then 
continued  : — ] 

On  tho  whole,  it  is  sufficiently  established  that  when  Mr.  Tuite  agreed  to 
give  up  any  claim  to  his  wife's  fortune,  he  was  acting  under  a  misappre- 
hension in  two  most  material  particulars :  in  the  first  place,  he  believed 
that  Mrs.  Tuite  at  the  time  of  her  death  had  by  law  ceased  to  be  his 
wife,  an  impression  which  seems  to  have  been  the  mainspring  of  his  liber- 
ality ;  and,  secondly,  he  was  wholly  ignorant,  or  rather  he  was  positively 
misinformed,  with  respect  to  the  amount  and  value  of  her  property,  and 
his  ignorance  certainly  was  not  shared,  at  least  in  an  equal  degree,  by 
the  parties  with   whom  he  was  dealing. 

Upon  these  two  grounds  I  am  clearly  of  opinion  that  the  agreement 
cannot  be  supported  as  a  valid  renunciation  by  Mr.  Tuite,  and  that  the 
judgment  of  the  court  below  must  be  reversed. 


DIBBS  V.   GOREN. 
In  Chancert,  before  Lord  Lanodale,  M.  R,  Januart  29,  1849. 

[Reported  in  11  Beavan,  483.] 

In  1815,  the  testator  made  his  will,  giving  his  property  to  trustees  on 
certain  trusts  for  his  children  and  grandchildren.  He  died  in  1816,  and 
the  trustees,  acting  on  their  own  notion  of  the  effect  of  the  trusts,  pro- 
ceeded in  their  performance.  In  1836,  a  bill  was  filed  for  the  administra- 
tion, and  it  was  then  found  that  the  trustees  had  acted  under  an  erroneous 
view  of  the  effect  of  the  will ;  and  it  was  so  declared  by  the  decree  made 
in  January,  1841. 

It  turned  out,  that  two  of  the  testators  children,  Henrietta  and  John, 
had  each  received  from  the  trustees  a  sura  of  £111,  part  of  the  trust 
property,  to  which  they  were  not  entitled,  and  that  two  other  children, 
Charles  and  Robert,  had  also  received  £782,  to  which  they  were  not,  under 
the  will,  entitled. 
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These  children  were  entitled  to  other  interests  under  the  will. 

In  1828,  John  had  assigned  his  interest  under  the  will  to  Macdougal  for 
valuable  consideration. 

Mr.  Turner  aud  Mr.  ChandUsty  for  the  trustees. 

Mr.  Shadtoell,  Mr.  Kindersley^  Mr.  Goren,  Mr.  Rofupell^  Mr.  Bevir, 
Mr.   WriglU^  aud  Mr.  Gifard,  for  other  parties. 

Mr.  Sheffield^  for  Macdougal,  the  assignee  of  John. 

The  Master  of  the  Rolls.  The  trustees  seem  to  have  thought  it 
better  to  construe  this  will  themselves  than  to  incur  the  expense  of  coming 
to  the  court  for  its  assistance. 

Where  a  trustee  takes  on  himself  to  act  upon  his  own  authority,  and 
pays  to  the  parties  beneficially  interested  sums  to  which  they  are  not  enti- 
tled, it  becomes  necessary  for  this  court  to  enforce  the  execution  of  the 
trust,  by  recovering  back  the  sum  thus  received  contrary  to  the  trusts. 
The  difficulty  has  arisen  from  the  trustees  acting  without  the  assistance  of 
the  court,  and  rutming  the  risk  of  error.  Unfortunately  they  have  made 
these  payments,  and,  by  their  act,  some  of  the  parties  have  received  a 
portion  of  the  estate  to  which  they  are  not  entitled.  I  cannot  allow  them 
to  retain  it. 

The  plaintiff  is  entitled  to  have  these  sums  deducted  from  the  shares  of 
John  and  his  assignee,  and  of  Henrietta  and  Charles,  with  a  declaration, 
that,  until  those  sums  have  been  recouped,  they  form  a  lien  on  the  other 
monies  which  may  become  due  to  them  under  the  wilL 


EDWARD   H.   COOPER,  Appellant  v.  WILLIAM  PHIBBS, 
CHARLOTTE  S.   COOPER,  and  Others,  Re8Pondent& 

In  the  House  of  Lords,  Mat  31,  1867. 

[Reported  in  Law  Reports,  2  Enffliah  fp  Irish  Appeals,  149.] 

This  was  an  appeal  against  a  decretal  order  of  the  Lord  Chancellor  of 
Ireland,  dated  14th  of  June,  1865,  and  made  under  the  following  circum- 
stances ;  — 

By  deed  of  the  12th  of  May,  1806,  Sir  Edward  Crofton,  for  the  considera- 
tions therein  mentioned,  conveyed  the  lands  of  Ballysadare  in  the  county 
of  Sligo,  with  tolls  and  customs  of  markets,  etc.,  aud  the  salmon  fishery, 
and  all  other  the  fisheries  of  the  river  of  Ballysadare,  situate  in  the  same 
county,  to  Joshua  Edward  Cooper  in  fee. 

Shortly  after  this  conveyance  had  been  executed,  Joshua  Edward  Cooper 
(who  was  unmarried)  was  declared  a  lunatic,  and  Edward  Synge  Cooper, 
his  only  brother,  and  his  presumptive  heir,  was  appointed  committee  of  his 
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estates.  His  estate  in  the  county  of  Sligo  was  called  the  Markree  estate. 
Edward  Syuge  Cooper  had  two  sons,  Edward  Joshua  Cooper  and  Richard 
Wordsworth  Cooper ;  Edward  Joshua  had  been  once  married,  but  had  no 
child  by  that  marriage.  On  the  13th  of  February,  1827,  a  deed  of  settle- 
ment was  executed  on  his  intended  marriage  with  Miss  Wynne,  and  to  that 
settlement  his  father,  Edward  Synge  Cooper,  and  his  brother,  Richard 
Wordsworth  Cooper,  became  parties.  Under  that  settlement  Edward 
Synge  Cooper  covenanted  that  if  the  lunatic  should  die  intestate  and  with- 
out issue,  and  should  be  at  the  time  of  his  death  seised  in  fee  *'  of  or  in  the 
said  several  towns,  lands,  tenements,  or  hereditaments  in  the  county  of 
Sligo,"  etc.,  "thereinbefore  and  thereinafter  particularly  enumerated  and 
described  ;**  or  if  at  any  time  after  the  decease  of  the  lunatic,  he,  Edward 
Synge  Cooper,  should  happen  to  be  seised  of  any  freehold  estate  "  in  the 
said  several  last-mentioned  lands,  tenements,  and  hereditaments,  by  any 
title  derived  by,  through,  or  under  "  the  lunatic,  he,  Edward  Synge  Cooper, 
would,  within  six  months  after  the  lunatic's  death,  convey  to  trustees  **  all 
that  and  those  the  town  and  lands  of  Ballysadare,  and  all  the  tenements, 
houses,  and  plots  therein,  together  with  the  tolls  and  customs  of  the  fairs 
and  markets  therein,  .  .  ,  and  all  other  estates  of  inheritance  whereof  the 
said  [lunatic]  shall  die  seised  or  possessed,  or  such,  and  so  many,  and  all 
such  parts  of  the  same  as  shall  have  descended,  remained,  or  vested  in  the 
said  Edward  Synge  Cooper  as  tenant  in  fee  simple  or  fee  tail  in  possession 
thereof,  in  any  of  the  manners  or  ways  aforesaid,  together  with  their  sev- 
eral sub-denominations  and  appurtenances,  and  also  all  houses,  wastes, 
common,  common  of  pasture,  waters,  watercourses^  easement,  liberties, 
privileges,  profits,  appurtenances,"  etc.,  to  himself  for  life,  remainder 
to  his  son  Edward  Joshua  for  life,  remainder  to  his  issue  male  in  strict  set- 
tlement, remainder  to  his  other  son,  Richard  Wordsworth  Cooper,  for  life, 
remainder  to  his  issue  male  in  strict  settlement.  The  word  "fishery"  did 
not  occur  in  the  settlement.  There  was  a  similar  covenant  on  the  part  of 
Edward  Joshua  Cooper  and  of  Richard  Wordsworth  Cooper  that  if  the  said 
estate  should  descend  to  or  vest  in  them,  or  either  of  them,  from  the  luna- 
tic, they  or  either  of  them  would  convey  the  same  to  the  uses  specified  in 
the  covenant  of  their  father,  Edward  Synge  Cooper.  In  August,  1830, 
Edward  Synge  Cooper  died,  leaving  his  elder  brother,  the  lunatic,  and  his 
own  two  sous,  Edward  Joshua  and  Richard  Wordsworth,  him  surviving. 
Edward  Joshua  from  that  time  acted  as  committee  of  the  lunatic.  In  the 
early  part  of  1837  a  petition  for  a  bill  had  been  presented  to  Parliament, 
l)y  Edward  Joshua  as  committee,  to  give  the  lunatic  powers  to  improve  the 
fishery ;  but  while  it  was  passing  through  Parliament  the  lunatic  died,  and 
then  in  the  various  clauses  the  necessary  changes  were  made  by  introdu- 
cing the  name  of  Edward  Joshua,  who  had  succeeded  to  the  property.  The 
Act,  which  was  known  as  the  1  Vict.  c.  Ixxxix.,  recited  that  the  "rivers 
Arrow  and  Owenmore  rise  from  two  large  lakes  in  different  parts  of  the 
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county  of  Sligo,  and,  after  flowing  through  a  large  tract  of  countiy,  unite 
their  streams  at  about  a  mile  above  the  town  of  Ballysadare,  whence  they 
flow  into  the  same  channel  to  the  bay  of  Ballysadare,  where,  by  one  mouth, 
they  discharge  their  waters  into  the  bay,"  and  then  it  described  how  the 
flow  of  their  waters  was  interrupted  by  ledges  of  rocks,  which  prevented 
salmon  getting  up  the  river  ;  and  it  recited  the  conveyance  by  Sir  Edward 
Crofton  to  the  lunatic,  "  and  his  heirs,  and  assigns  for  ever,"  of  the  whole 
eastern  bank  of  the  river,  "  together  with  the  salmon  fishery,  and  all  other 
the  fisheries  of  the  river,"  possessed  by  Sir  Edward  Crofton ;  tliat  the  luna- 
tic after  the  conveyance,  and  up  to  the  time  of  his  death,  "did  uninter- 
ruptedly exercise  and  enjoy  the  exclusive  right  of  taking  the  salmon  which 
so  as  aforesaid  annually  congregate  within  the  mouth  of  the  said  united 
rivers;"  that  the  lunatic  died  in  June,  1837,  "whereby  all  the  aforesaid 
estates,  towns,  lands,  and  fishery,  have  descended  to  and  are  now  vested 
in  the  said  Edward  Joshua  Cooper,  who  is  the  nephew  and  heir-at-law  of" 
the  lunatic ;  that  "  the  said  Edward  Joshua  Cooper  is  desirous  of  con- 
structing canals  or  water  cuts  at  his  own  expense  *'  in  consideration  of  the 
exclusive  right  of  fishery  being  vested  in  him,  his  heirs,  and  assigns,  —  and 
it  was  therefore  enacted  that  the  powers  to  make  the  cuts  and  canals,  etc., 
should  be  granted  to  him,  provided  that  the  outs  "  shall  be  altogether  sit- 
uated on  the  estate  and  property  of  the  said  Edward  Joshua  Cooper,"  etc. 
There  were  various  other  provisions,  in  all  of  which  Edward  Joshua  Cooper 
was  spoken  of  as  the-  owner  of  the  estate,  and  the  title  of  the  Act,  as  al- 
tered after  the  death  of  the  lunatic,  was,  "An  Act  to  enable  Edward  Joshua 
Cooper,  Esq.,  to  establish  and  protect  a  Salmon  Fishery  upon  the  Lakes 
and  Rivers  of  Owenmore  and  Arrow,  and  also  within  the  Bay  of  Ballysa- 
dare,  in  the  County  of  Sligo." 

Edward  Joshna  Cooper  constructed  the  canals  and  cuts,  and  improved 
the  salmon  fishery,  as  provided  for  by  this  Act,  and  he  continued  in  posses- 
sion thereof,  and  of  the  estates  to  which  he  had  succeeded,  until  his  death. 

By  his  second  marriage  he  had  five  daughters  but  no  son. 

Richard  Wordsworth  Cooper  had  also  married,  and  he  died  in  1850,  leav- 
ing the  appellant  his  eldest  son  and  heir-at-law. 

In  1858  the  appellant  married,  and  on  the  8th  of  August,  1858,  a  dis- 
entailing deed,  and  then  a  settlement,  of  the  Sli^o  estates,  were  executed 
by  Edward  Joshua  Cooper,  the  estates  being  settled  as  subject  to  the  uses 
of  the  settlement  of  1827. 

During  the  life  of  Edward  Joshua  Cooper,  he,  apparently  believing  that 
the  Act  1  Vict.  c.  Ixxxix.,  vested  the  fee  simple  of  the  fishery  in  him,  dis- 
charged from  the  limitations  of  the  settlement  of  1827,  always  spoke  of 
himself  as  the  absolute  owner  of  the  fishery,  and,  as  alleged  in  the  cause 
petition  of  the  appellant,  always  assumed  such  to  be  the  fact. 

In  September,  1858,  the  appellant  joined  with  Edward  Joshua  Cooper  in 
a  lease,  renewable  for  ever,  of  two  and  a  half  acres  of  land  adjoining  the 
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fishery,  which  lease  was  granted  to  a  Mr.  Leech,  as  trustee  for  Edward 
Joshua  Cooper,  who  afterwards  built  on  this  laud  a  messuage  known  as  the 
Bapids  Cottage^  with  a  cocush-house,  and  other  premises. 

In  April,  1863,  Edward  Joshua  Cooper  died  intestate,  leaving  his  five 
daughters  (but  no  male  issue)  him  surviving.  On  his  death  the  appellant 
entered  into  possession  of  the  estates,  and  on  the  14th  of  October,  1863, 
there  was  executed  between  him  and  Phibbs,  who,  under  the  settlement 
upon  Edward  Joshua's  second  marriage,  acted  as  trustee  for  the  daughters, 
an  agreement  for  a  lease,  which  the  appellant  now  sought  to  cancel.  It 
was  in  the  following  terms  :  "  W.  Phibbs  agrees  to  let,  and  Colonel  Ed- 
ward Cooper  agrees  to  take,  for  a  term  of  three  years,  to  be  computed  from 
the  1st  day  of  November  next,  the  salmon  fishery  at  Ballysadare,  county 
Sligo,  together  with  the  Kapids  Cottage,  coach-house,  and  gate-house,  at 
the  yearly  rent  of  £550  sterling,  said  rent  to  be  payable  half  yearly,  on 
every  1st  day  of  May  and  1st  day  of  November  in  each  year.  The  said 
Edward  Cooper  shall,  during  the  tenancy,  keep  proper  books,  showing  the 
receipts  and  expenditure  of  said  fishery,  and  weights  in  pounds  of  number 
of  fish  taken,"  and  shall  allow  Phibbs  to  inspect  the  books,  and  to  have 
free  access  to  the  fishery. 

Before  the  first  half  year's  payment  became  due,  the  appellant  purchased 
and  read  the  Act  of  Parliament,  1  Vict.  c.  Ixxxix.,  and  then,  believing  that 
it  had  not  the  efiect  which  had  always  been  attributed  to  it,  he  filed  his 
cause  petition,  in  the  Court  of  Chancery  in  Ireland,  to  have  the  agreement 
set  aside.  To  this  cause  petition  Mr.  Pliibbs,  and  the  five  daughters  of  Ed- 
ward Joshua  Cooper,  were  made  defendants,  and  the  prayer  was,  that  the 
agreement  of  the  14th  of  October,  1863,  might  be  delivered  up  to  be  can- 
celled, and  the  defendant,  Mr.  Phibbs,  perpetually  restrained  from  suing 
upon  the  same,  the  petitioner  submitting  to  any  terms  which  the  court 
might  impose  as  the  condition  for  granting  the  said  relief,  and  (after  nam- 
ing the  defendants)  asking  for  such  farther  relief  as  ^'the  nature  of  the 
case  would  admit  of,  and  as  to  the  court  might  seem  fit." 

Affidavits  in  answer  were  put  in,  and  witnesses  examined,  and  the  cause 
was  heard  before  the  Lord  Chancellor  of  Ireland,  who,  on  the  14th  of  June, 
1865,  made  a  decretal  order  dismissing  the  petition  with  costs,  but  without 
prejudice  to  any  question  as  to  the  ultimate  right  to  the  fishery.^ 

1  17  Ir.  Ch.  Rep.  73.  In  the  course  of  his  judgment  the  Lord  Chancellor  said:  "The 
object  of  this  cause  petition  is  to  relieve  £dward  Henry  Cooper  from  the  consequences 
of  an  act  done  by  him  while  in  ignorance  of  bis  true  position  with  respect  to  this  fisliery, 
done  by  him  in  derogation  of  his  rights  while  acting  under  the  influence  of  a  mistake. 
.  .  .  No  doubt,  a  mistake  in  point  of  law  may  be  corrected  both  in  this  court  and  in  a 
court  of  law.  This  is  now  perhaps  sufficiently  established,  though  it  was  for  some  time 
a  subject  of  controversy  in  courts  of  law; "  but  his  Lordship  remarked  that  this  power  of 
correction  would  not  be  exercised  except  where  equity  and  good  conscience  required  it, 
and  his  Lordship  finally  came  to  the  conclusion^  that  no  valid  ground  for  relief  was  es- 
tablished in  this  case. 
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The  Attorney-General  (Sir  Joliii  Bolt),  and  Mr.  G.  M.  Giffard^  Q.  C.  (Mr. 
Fetherston  H.  was  with  them),  for  the  appellant. 

Mr.  Lawaon,  Q.  C.  (of  the  Irish  Bar),  and  Sir  EoundeU  Palmer,  Q.  C,  for 
the  respondents. 

May  31.  Lord  Cran worth  :  —  My  Lords,  this  is  an  appeal  against  a  de- 
cree of  the  Lord  Chancellor  of  Ireland,  of  the  14th  of  June,  1865,  dismiss- 
ing a  cause  petition  which  had  been  filed  by  the  appellant  on  the  9th  of 
April,  1864,  pursuant  to  the  Chancery  Regulation  Act  of  1850.  The 
object  of  the  petition  wa3  to  be  relieved  from  an  agreement,  dated  ou  the 
14th  of  October,  1863,  by  which  the  petitioner  agreed  to  become  tenant  to 
the  respondent  Phibbs,  for  three  years,  of  the  salmon  fishery  of  Ballysadare, 
in  the  county  of  Sligo.  The  ground  of  the  relief  asked  was,  that  the  pe- 
titioner had  entered  into  an  agreement  in  mistake  as  to  his  rights.  He 
thought  that  the  fishery  belonged  to  the  other  respondents,  for  whom 
Phibbs  acted  as  trustee ;  but  he  was  in  truth  himself  the  owner  of  the 
fishery  as  tenant  thereof  in  tail.^ 

The  consequence  was,  that  the  present  appellant,  when,  after  the  death 
of  his  uncle,  he  entered  into  the  agreement  to  take  a  lease  of  this  property, 
entered  into  an  agreement  to  take  a  lease  of  what  was,  in  truth,  his  own 
property,  —  for,  in  truth,  this  fishery  was  bound  by  the  covenant,  and  be- 
longed to  him,  just  as  much  as  did  the  lands  of  Ballysadare  ;  therefore,  he 
says,  I  entered  into  the  agreement  under  a  common  mistake,  and  I  am 
entitled  to  be  relieved  from  the  consequence  of  it. 

In  support  of  that  proposition  he  relied  upon  a  case  which  was  decided 
in  the  time  of  Lord  Hardwicke,  not  by  Lord  Hardwicke  himself,  but  by 
the  then  Master  of  the  Rolls,  Bingham  v,  Bingham,'  where  that  relief  was 
expressly  administered.  I  believe  that  the  doctrine  there  acted  upon  was 
perfectly  correct  doctrine ;  but  even  if  it  had  not  been,  that  will  not  at  all 
shew  that, this  appellant  is  not  entitled  to  this  relief,  because  in  this  case 
the  appellant  was  led  into  the  mistake  by  the  misinformation  given  to  him 
by  his  uncle,  who  is  now  represented  by  the  respondents.'    It  is  stated  by 

^  So  much  of  the  opinion  as  relates  to  the  question  of  title  has  been  omitted.  —  £d. 

2  1  Ves.  127. 

'  Snell  V.  Insurance  Co.,  98  U.  S.  85 ;  Jordan  v.  Stevens,  51  Me.  78 ;  Martin  v.  R. 
R.  Co.,  36  N.  J.  Eq.  109,  accord. 

If  the  mistake  of  law,  or  as  to  his  private  right,  be  that  of  one  party  only  to  a  ti"ans- 
action,  it  may  be  either  that  the  mistake  was  induced  or  encouraged  by  the  misrepresen- 
tation of  the  other  party,  or  that,  though  not  so  induced  or  encouraged,  it  was  known  to 
and  perceived  by  him,  and  was  taken  advantage  of,  or  it  may  be  that  lie  was  not  aware 
of  the  mistake.  Whatever  may  be  the  circumstances  of  the  case,  a  court  of  equity  may, 
under  the  peculiar  circumstances  of  the  case,  grant  relief.  But  if  it  appear  that  the  mis-' 
take  was  induced  or  encouraged  by  the  misrepresentation  of  the  other  party  to  the  trans- 
action, or  was  perceived  by  him  and  taken  advantage  of,  the  court  will  be  more  disposed 
to  grant  relief  than  in  cases  wliere  it  does  not  appear  that  he  was  aware  of  the  mistake. 
Kerr  on  Fravd  and  Mistake^  2  Ed.  470.  —  Ed. 
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him  in  his  cause  petition,  which  is  verified,  and  to  which  there  is  no  con- 
tradiction, and  in  all  probability  it  seems  to  be  the  truth,  that  his  uncle 
told  him,  not  intending  to  misrepresent  anything,  but  being  in  fact  in 
error,  that  he  was  entitled  to  this  fishery  as  his  own  fee  simple  property ; 
and  the  appellant,  his  nephew,  after  his  death  acting  on  the  belief  of  the 
truth  of  what  his  uncle  had  so  told  him,  entered  into  the  agreement  in 
question.  It  appears  to  me,  therefore,  that  it  is  impossible  to  say  that  he 
is  not  entitled  to  the  relief  which  he  asks,  namely,  to  have  the  agreement 
delivered  up  and  the  rent  repaid.  That  being  so,  he  would  be  entitled  to 
relief,  but  he  is  only  entitled  to  this  relief  on  certain  terms,  to  which  I  will 
presently  advert. 

Before  I  do  so  I  must  refer  to  an  argument  which  was  relied  on  very 
much  by  the  respondents,  namely,  that  the  fishery  conveyed  in  1806  by 
Sir  Edward  Crofton  was  not  the  fishery  in  the  estuary,  but  only  in  the 
rivers,  and  that  consequently  the  nephew,  £dward  Joshua,  had  no  right 
whatever  in  that  fishery  under  the  descent  from  his  uncle.  I  cannot  think 
that  there  is  any  foundation  for  this  suggestion,  because  the  Act  of  Parlia- 
ment expressly  states  that  the  fishery  in  the  estuary  and  at  the  mouths  of 
the  rivers,  had  descended  from  the  lunatic  imcle  upon  Edward  Joshua. 
But  even  if  it  had  been  so,  in  my  opinion  it  would  not  have  made  the 
least  difference,  for  the  right  of  fishing  in  rivers  traversing  the  lands  is  an 
incident  to  the  right  of  property,  and  that  property  certainly  was  governed 
by  the  covenant  of  1827. 

The  argaiment  on  the  part  of  the  respondents  is,  that  the  right  to  make 
the  new  cuts  conferred  by  the  Act  was  a  new  right,  and  that  that  new 
right  was  granted  to  Edward  Joshua  in  fee.  I  do  not  think  that  that  is  a 
true  construction  of  the  Act,  but  if  it  was  it  would  be  a  right  which  Ed- 
ward Joshua  obtained  by  virtue  of  his  right  to  the  lands  and  to  the  fishing 
in  the  fresh  waters.  As  to  that  right  he  stood  in  a  fiduciary  relation  to  those 
interested  under  the  deed  of  1827.  But  for  his  right  under  that  instru- 
ment he  could  not  have  obtained  the  powers  conferred  by  the  Act.  In  my 
opinion  the  very  same  doctrine  that  is  acted  upon  so  continually,  that  a 
tenant  for  life  of  a  renewable  property,  if  he  renews  it,  cannot  by  possibility 
renew  it  for  his  own  benefit,  applies  in  principle  to  this  case.  If  the  flicts 
had  been  such  as  the  respondents  contend  they  were,  namely,  that  he  was 
tlie  owner  in  fee  simple  under  the  Act  of  Parliament,  and  that  the  prop- 
erty was  not  governed  by  the  covenants  of  1827,  still,  even  if  it  was  not 
governed  by  those  covenants,  he  stood  in  a  fiduciary  character,  which  dis- 
qualified him  from  making  any  such  contention  as  that.  Therefore,  qudcun-^ 
que  via,  it  is  clear  to  my  mind  that  the  appellant  is  entitled  to  the  relief  he 
asks  by  getting  rid  of  this  agreement. 

Then  the  next  question  is,  what  are  the  terms  upon  which  this  relief  is 
to  be  given  1  Now,  the  respondents  allege  that  their  father,  Edward 
Joshua,  in  making  the  canals  and  other  works  necessary  for  establishing 
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the  fishery,  and  also  in  purchasing  up  fishery  rights  in  the  bay,  expended 
very  large  sums  of  money.  First  of  all,  he  was  at  the  expense  of  obtaining 
the  Act  of  Parliament.  It  was  intended  that  the  Act  of  Parliament  should 
be  passed  in  the  lunatic's  lifetime,  but  the  lunatic  having  died,  it  was 
treated  as  being  from  the  beginning  £dward  Joshua's  expenditure.  He 
was  at  great  expense  in  purchasing  up  the  rights  of  fishery  of  different 
proprietors  on  the  banks,  and  he  was  at  very  large  expense  in  making  cuts 
and  removing  obstructions,  so  as  to  make  the  fishery  available.  That,  at 
least,  is  the  allegation  of  the  respondents.  Now,  if  that  is  so,  the  question 
is,  upon  what  terms  ought  this  relief  to  be  granted  ?  It  is  impossible  to 
decide  the  merits  of  this  claim  in  the  absence  of  the  persons  entitled  to 
the  corpus  of  the  estate.  On  the  marriage  of  the  appellant,  in  1858,  the 
property  was  settled  to  uses,  and  on  trusts,  for  the  benefit  of  the  appellant 
and  his  wife,  and  the  issue  of  the  marriage.  The  appellant,  therefore,  has 
not  brought  before  the  court  all  the  persons  interested  in  this  question. 
If  the  respondents  succeed  in  establishing  their  lieu,  it  will  be  a  lien  affect- 
ing the  life  interest  of  the  appellant,  as  well  as  the  rest  of  the  corpus  of  the 
property,  and  so  justice  would  not  be  done  to  them  if  we  were  to  give  re- 
lief to  the  appellant  by  simply  setting  aside  the  agreement  on  which  they 
claim  a  lien.  They  have  a  right  to  have  that  question  disposed  of.  I  sub- 
mit to  your  Lordships,  therefore,  that  all  that  we  can  do  is  to  remit  the 
case  to  the  Court  of  Chancery  in  Ireland,  with  declarations  which  shall 
enable  the  parties  to  have  this  question  properly  decided. 

The  declarations  that  I  would  suggest  to  your  Lordships  as  the  proper 
ones  to  be  made,  are  these :  To  declare  that  the  lands  and  hereditaments 
conveyed  to  Joshua  Edward  Cooper  by  the  deeds  of  1806  (including  the 
fishery  of  Ballysadare),  were  comprised  in  the  settlement  of  the  13th  of 
February,  1827,  and  were  bound  by  the  covenant  of  Edward  Joshua 
Cooper  therein  contained ;  and  that  at  the  time  of  the  passing  of  the  Act 
of  Parliament  of  1  Vict.  c.  89.  the  said  Edward  Joshua  Cooper  was  a  trus- 
tee of  the  lands,  hereditaments,  and  fishery  of  Ballysadare,  for  the  persons 
entitled  under  the  trusts  of  the  aforesaid  settlement  of  1827,  and  that  the 
rights,  powers,  and  interests  granted  to  the  said  Edward  Joshua  Cooper, 
his  heirs  and  assigns,  by  the  said  Act  of  Parliament,  must  be  deemed  to 
have  been  taken  by  him  as  a  trustee  for  the  persons  entitled  under  the  set- 
tlement of  1827,  including  himself  as  tenant  for  life  ;  and  that  all  the  es- 
tates, rights,  and  interests  acquired  by  the  said  Edward  Joshua  Cooper, 
under  and  by  virtue  of  such  powers,  and  the  canal  and  works  made  and 
constructed  by  him,  by  virtue  of  the  said  Act,  were  acquired,  made,  and 
held  by  him  in  like  manner,  in  trust  for  himself  and  the  other  persons  en- 
titled under  the  said  settlement  of  1827.  And  farther  declare :  that  the 
lands  and  fishery  of  Ballysadare  were  also  comprised  in  the  settlement  of 
the  6th  of  August,  1858  ;  and  that  under  and  by  virtue  of  the  said  seveml 
settlements,  the  appellant  was,  at  the  time  of  the  making  of  the  agreement 


SECT.  L]  cooper  V.   PHIBBS.  103 

of  the  14th  day  of  October,  in  1863,  in  his  petition  mentioned,  entitled  as 
tenant  for  life  to  the  said  lands  and  fishery  of  Ballysadare,  including 
therein  the  rights  and  interests  and  works  acquired  and  made  by  the  said 
Edward  Joshua  Cooper,  as  aforesaid  (save  and  except  only  the  piece  of 
land  demised  by  the  deed  of  the  27th  of  September,  1858,  and  the  build- 
ings thereon).  That  alludes  to  a  lease  that  was  granted  by  the  appellant, 
the  details  of  which  it  is  immaterial  to  allude  to,  for  this  question.  And 
farther  declare  :  that  the  aforesaid  agreement  of  the  14th  of  October,  1863, 
in  the  said  petition  mentioned,  was  made  and  entered  into  by  the  parties 
to  the  same  under  mistake,  and  in  ignorance  of  the  actually  existing  rights 
and  interests  of  such  parties  in  the  said  fishery.  And  farther  declare; 
that  the  said  agreement  is  not  in  equity  binding  upon  the  appellant  and 
respondents,  but  ought  to  be  set  aside,  subject  to  the  appellant  paying  to 
the  respondents  a  proper  occupation  rent  for  the  said  excepted  piece  of 
land  and  cottage,  to  be  ascertained  by  the  Master  in  the  usual  manner : 
and  subject  also,  as  hereinafter  is  mentioned,  that  is  to  say,  the  respondents 
claiming  to  have  a  lien  on  the  said  fishery  on  account  of  the  moneys  said 
to  have  been  expended  by  the  said  Edward  Joshua  Cooper  in  obtaining  the 
said  Act  of  Parliament,  and  in  purchasing  the  said  rights  of  fishery,  and 
in  making  and  improving  the  same.  Let  the  said  petition  stand  over  for 
six  months,  with  liberty  for  the  appellant  to  bring  before  the  court,  by 
supplemental  petition,  all  persons  interested  with  respect  to  the  said  claim, 
and  refer  it  back  to  the  court  to  do  as  may  bo  just  on  such  supplemental 
petition,  having  regard  to  the  aforesaid  declaration ;  and  if  the  appellant 
shall  fail  to  file  such  supplemental  petition  within  the  period  aforesaid,  or 
such  farther  period  as  may  be  allowed  by  the  court,  then  let  the  present 
appeal  be  dismissed  with  costs. 

Upon  these  grounds,  I  move  your  Lordships  that  the  decree  below  should 
be  reversed,  subject  to  those  declarations. 

Lord  Westburt.  '  The  result,^  therefore,  is,  that  at  the  time  of  the  agree- 
ment for  the  lease  which  it  is  the  object  of  this  petition  to  set  aside,  the  par- 
ties dealt  with  one  another  under  a  mutual  mistake  as  to  their  respective 
rights.  The  petitioner  did  not  suppose  that  he  w^as,  what  in  truth  ho  was, 
tenant  for  life  of  the  fishery.  The  other  parties  acted  upon  the  impression 
given  to  them  by  their  father,  that  he  (their  father)  was  the  owner  of  the 
fishery,  and  that  the  fishery  had  descended  to  them.  In  such  a  state  of 
things  there  can  be  no  doubt  of  the  rule  of  a  court  of  equity  with  regard  to 
the  dealing  with  that  agreement.  It  is  said  ignorantia  juins  liaud  exaisat; 
but  in  that  maxim  the  word  jvs  is  used  in  the  sense  of  denoting  general  law, 
the  ordinary  law  of  the  country.  But  when  the  word  jvs  is  used  in  the 
sense  of  denoting  a  private  right,  that  maxim  has  no  application.'    Private 

^  So  much  of  the  opinion  as  relates  to  the  que.stion  of  title  has  been  omitted.  —  £d. 
2  Witii  regard  to  the  objection,  that  the  mistake  (if  any)  wns  one  of  law,  and  that  the 
TvleigTwraiUia  juris  neminein  excusat  applies,  I  would  observe  upon  the  peculiaiity  of 
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right  of  ownership  is  a  matter  of  fact ;  it  may  be  the  result  also  of  matter 
of  law ;  but  if  parties  contract  under  a  mutual  mistake  and  misapprehen- 
sion as  to  their  relative  and  respective  rights,  the  result  is,  that  that  agree- 
ment is  liable  to  be  set  aside  as  having  proceeded  upon  a  common  mistake. 
Now,  that  was  the  case  with  these  parties  —  the  respondents  believed 
themselves  to  be  entitled  to  the  property,  the  petitioner  believed  that  be 
was  a  stranger  to  it,  the  mistake  is  discovered,  and  the  agreement  cannot 
stand. 

this  case,  that  the  ignorance  im^table  to  the  party  was  of  a  matter  of  law  arising  upon 
the  doiil)tful  construction  of  a  grant.  This  is  very  different  from  the  ignorance  of  a  well- 
known  rule  of  law.  And  there  are  many  cases  to  be  found  in  which  equity,  upon  a  mere 
mistake  of  the  law,  without  the  admixture  of  other  circumstances,  bos  given  relief  to  a 
party  who  has  dealt  with  his  property  under  the  influence  of  such  mistake.  Therefore, 
although  when  a  certain  construction  has  been  put  by  a  court  of  law  upon  a  deed,  it 
must  be  taken  that  the  legal  construction  was  clear,  yet  the  ignomnce,  before  the  deci- 
sion, of  what  was  the  true  construction,  cannot,  in  my  opinion,  be  pressed  to  the  extent 
of  depriving  a  person  of  relief  on  the  ground  that  he  was  bound  himself  to  have  known 
beforehand  hqp^  the  gi-ant  must  be  construed.  Lord  Chelmsford  in  Earl  Beauchamp  v, 
Winn,  L.  R.  6  H.  L.  223,  234. 

A  misreprp5?e.ntation  of  law  is  this :  when  yon  state  the  facts,  and  state  a  conclnsion  of 
law,  so  as  to  distinguish  between  facts  and  law.  The  man  who  knows  the  facts  is  taken 
to  know  the  law;  but  when  you  state  that  as  a  fact  which  no  doubt  involves,  as  most 
facts  do,  a  conclnsion  of  law,  that  is  still  a  statement  of  fact  and  not  a  statement  of  law. 
Suppose  a  man  is  asked  by  a  tradesman  whether  he  can  give  credit  to  a  lady,  and  the  an- 
swer is,  "  You  may,  she  is  a  single  woman  of  large  fortune."  It  turns  out  that  the  man 
who  gave  that  answer  knew  that  the  lady  had  gone  through  the  ceremony  of  maninge 
with  a  man  who  was  believed  to  be  a  married  man,  and  that  she  had  been  advised  that 
that  marriage  ceremony  was  null  and  void,  though  it  had  not  been  deelai-ed  so  by  any 
court,  and  it  afterwards  turned  out  they  were  all  mistaken,  that  the  fii-st  marriage  of  the 
man  was  void,  so  that  the  lady  was  married.  He  does  not  tell  the  tradesman  all  these 
facts,  but  states  that  she  is  single.  That  is  a  statement  of  fact.  If  he  had  told  him  the 
whole  story,  and  all  the  facte,  and  said,  "Now,  you  see,  the  lady  is  single,"  that  would 
have  been  a  misrepresentation  of  law.  But  the  single  fact  he  states,  that  the  lady  is  un- 
married, is  a  statement  of  fact,  neither  more  nor  less;  and  it  is  not  the  less  a  statement  of 
fact,  that  in  order  to  arrive  at  it  you  must  know  more  or  less  of  the  law. 

There  is  not  a  single  fact  connected  with  personal  stattis  that  does  not,  more  or  less, 
involve  a  question  of  law.  If  you  state  that  a  man  is  the  eldest  son  of  a  marriage,  you 
state  a  question  of  law,  because  you  must  know  that  there  has  been  a  valid  marriage,  and 
that  that  man  was  the  first-born  son  after  the  marriage,  or,  in  some  countries,  before. 
Therefore,  to  state  it  is  not  a  representation  of  fact  seems  to  arise  from  a  confusion  of 
ideas. 

It  is  not  the  less  a  fact  because  that  fact  involves  some  knowledge  or  relation  of  law. 
There  is  hardly  any  fact  which  does  not  involve  it.  If  you  state  that  a  man  Is  in  pos- 
session of  an  estate  of  £10,000  a  year,  the  notion  of  possession  is  a  l«»gal  notion,  and  in- 
volves knowledge  of  law;  nor  can  any  other  fact  in  connection  with  property  be  statetl 
which  does  not  involve  such  knowledge  of  law.  To  state  that  a  man  is  entitled  to 
£10,000  consols  involves  all  sorts  of  law.  Therefore  this  is  a  statement  of  fact,  and  noth- 
ing more;  and  I  hold  the  argument  to  be  wholly  unfounded  which  maintained  that  it 
was  a  statement  of  law.  Sir  George  Jessel,  M.  R  ,  in  Eaglesfield  v.  Mai-quis  of  London* 
derry,  4  Ch.  D.  693,  702.  —  Ed. 
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But  then,  when  the  appellant  comes  here  to  set  aside  the  agreement,  an 
obligation  lies  upon  him  so  to  constitute  his  suit  as  to  enable  a  court  of 
equity  to  deal  with  the  whole  of  the  subject-matter,  and  once  for  all  to  dis- 
pose of  the  rights  and  interests  of  the  parties  in  the  settlement.  Now  al- 
though the  agreement  was  inoperative  for  the  purpose  of  giving  to  the 
petitioner  a  valid  lease  of  the  property,  yet  it  might  operate  to  this  extent, 
that  so  far  as  the  respondents  had  in  equity  a  lien  upon  the  property,  their 
estates  and  interests  in  respect  of  that  lien  might  be  affected  by  the  agree- 
ment. And  there  is  another  particular  also  which  must  be  noticed,  which 
for  the  moment,  I  think,  in  the  preparation  of  these  minutes,  has  escaped 
our  attention,  namely,  that  unquestionaV)ly  the  respondents  were  entitled 
to  the  cottage  and  to  the  piece  of  land,  upon  which  no  rent  has  been  paid. 
But,  during  the  time  that  has  elapsed,  I  imderstand  the  fact  to  be,  that 
the  petitioner  has  had  the  possession  and  enjoyment  of  that  cottage  and  of 
that  piece  of  land..  In  respect  of  those  particulars,  therefore,  a  proper 
occupation  rent  ought  to  be  paid  by  him. 

What,  then,  are  the  rights  and  interests  of  the  parties  which  ought  to  be 
ascertained]  They  are,  as  I  have  already  observed,  the  sum  of  money  due 
to  the  respondents,  and  charged  upon  the  property,  as  being  the  expendi- 
ture of  their  father,  the  benefit  of  which  the  petitioner,  as  tenant  for  life, 
has  enjoyed.  Now,  no  doubt  that  expenditure  constitutes  a  lien,  —  a 
charge  in  the  nature  of  a  mortgage  charge  upon  the  property.  It  must  be 
ascertained,  and  an  obligation  lies  upon  the  present  appellant  to  give  the 
court  the  means  of  ascertaining  it.  That  is  the  reason,  therefore,  why  the 
decree  is  proposed  to  be  put  in  the  form  which  your  Lordships  have  heard, 
namely,  that  although  a  declaration  is  made,  in  order  to  show  the  basis 
upon  which  the  opinion  of  the  House  is  founded,  with  respect  to  the  in- 
validity of  the  agreement,  yet  the  House  stops  short  of  giving  positive  re- 
lief, except  on  the  terms  imposed  on  the  petitioner,  to  which  in  reality,  by 
the  prayer  of  his  petition,  he  submits,  by  giving  an  opportunity  to  the 
respondents  to  ascertain  the  full  measure  of  their  rights  and  interests,  in 
order  that  complete  justice  may  be  done,  by  declaring  that  they  will  be 
entitled  to  a  charge  for  the  principal  money  so  ascertained,  and  to  interest 
thereon,  at  the  rate  of  4  per  cent,  from  the  time  of  the  death  of  their 
father,  Edward  Joshua  Cooper,  who  was  the  last  person  in  possession  of  the 
fishery  antecedent  to  the  title  of  the  present  appellant,  and  declaring  also 
(which  must  be  added  to  that),  that  they  are  entitled  to  an  occupation  rent 
during  the  time  that  the  present  appellant  has  been  in  possession  and 
enjoyment  of  the  cottage  and  the  piece  of  land. 

My  Lords,  these  terms,  I  have  very  little  doubt,  will  be  submitted  to  by 
the  petitioner,  l)ecause  they  are  consistent  with  the  willingness,  which  he 
has  expressed  in  his  petition,  to  have  the  whole  of  the  rights  ascertained. 
And  if  that  be  done,  and  if  he  brings  before  the  court,  by  supplemental 
cause  petition,  the  parties  who  are  interested  in  the  ascertainment  of  those 
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rights,  the  subject  will  be  disposed  of;  but,  if  he  does  not  do  so,  then  he 
has  brought  forward  an  insufficient  and  incompetent  petition,  upon  which 
full  equity  and  full  relief  cannot  be  given,  and  the  only  result  must  be,  that 
his  petition  to  the  court  below  ought  to  be  dismissed,  though  it  must  be 
dismissed  upon  quite  different  grounds. 

My  Lords,  I  regret  to  find  that  observations  have  been  made  in  the 
court  below,  though  I  cannot  at  all  suppose  that  they  were  the  ratio  deci- 
dendif  that  upon  some  extrinsic  evidence  it  appeared  to  the  court  below 
that  the  fishery  was  not  intended  to  be  comprised  in  the  deed  of  1827. 
When  there  is  an  application  to  correct  an  instrument,  or  to  set  aside  an 
instrument,  the  intention  of  the  parties  is  to  be  collected  from  the  words 
they  have  used ;  and  no  words  can  be  more  pertinent  or  more  comprehen- 
sive than  the  words  in  the  settlement  of  1827,  and  the  words  in  the  settle- 
ment of  1858,  to  denote  the  intention  of  including  the  fishery  in  the 
provisions  of  those  deeds,  and  making  it  subject  to  the  trusts  which  are 
thereby  created. 

Lord  CoLONSAY  concurred. 
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In  Chancery,  July  10,  1874, 

[Reported  in  Law  Reports  9  Chancery  Appeals,  609.1 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Roche,  sitting  as 
Chief  Judge  in  Bankruptcy. 

In  the  month  of  October,  1873,  H.  Bradshaw  commenced  an  action  in 
the  Court  of  Queen's  Bench  against  John  Condon,  in  which  he  obtained 
judgment  for  his  debt  and  costs,  amounting  to  £274  3«.  5c?. 

On  the  15th  of  November,  1873,  Bradshaw  sued  out  a  writ  o^  fieri  facta* 
against  Condon,  and  on  the  17th  of  November  the  sheriff  of  Middlesex 
took  possession  under  it  of  certain  goods  of  the  defendant's  at  Millwall. 

On  the  18th  of  November,  Condon  filed  a  petition  for  liquidation  by 
arrangement,  notice  of  which  was  served  on  the  sheriff  on  the  22nd  of 
November. 

On  the  same  day  the  sheriff  sold  the  goods,  which  produced  a  net  sum 
of  £142  15«.  U, 

On  the  5th  of  December  the  first  general  meeting  of  creditors  was  held, 
but  no  resolution  was  passed  except  that  the  meeting  should  be  adjourned 
till  the  16th  of  December. 

On  the  16th  of  December  neither  the  debtor  nor  his  solicitor  was  present 
at  the  adjourned  meeting,  and  no  resolution  was  passed  by  the  creditora 
No  further  proceedings  were  taken  in  the  liquidation. 
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On  the  17tli  of  December  the  sheriff  paid  Bradshaw  the  sum  of  £142 
15^.  6<i.,  which  he  had  retained  to  await  the  result  of  the  petition  for 
liquidation. 

On  the  19th  of  December  a  petition  for  adjudication  in  bankruptcy  was 
filed  by  another  of  Condon's  creditors.  This  petition  was  filed  under  Rule 
267  of  the  Bankruptcy  Rules,  1870,  and  stated  the  filing  of  the  petition  for 
liquidation  by  arrangement,  and  that  no  resolution  had  been  passed  at  the 
meeting  of  creditors,  and  that  no  other  proceedings  had  taken  place  under 
the  petition  for  liquidation. 

On  the  10th  of  January,  1874,  Condon  was  adjudicated  bankrupt,  and 
Mr.  J.  E.  James  was  appointed  trustee  of  his  estate. 

Soon  after  the  appointment  of  the  said  tnistee  the  solicitors  for  the  trus- 
tee threatened  Bradshaw  with  proceedings  if  the  money  received  by  him 
from  the  sheriff  was  not  paid  over  to  the  trustee,  and  on  the  23rd  of  Feb- 
ruary, 1874,  Bradshaw,  being  advised  that,  according  to  the  law  as  then 
laid  down,  he  would  have  no  defence  against  such  proceedings,  paid  the 
sum  of  £142  15«.  6(f.  to  the  trustee. 

After  the  decision  of  the  case  of  Ex  parte  Villars  by  the  full  Court  of 
Appeal,^  Bradshaw  applied  to  the  trustee  to  refund  the  money,  and  the 
matter  having  been  brought  before  the  Registrar,  on  the  26th  of  June  he 
made  an  order  to  that  effect.     From  this  decision  the  trustee  appealed. 

Mr.  ThedgeTy  Q.  C,  and  Mr.  Cooper  Willis,  for  the  appellant. 

Mr.  De  Gex,  Q.  C,  and  Mr.  Finlay  KniglU^  for  the  execution 
creditor. 

Sir  W.  M.  James,  L.  J.  I  am  of  opinion  that  the  order  of  the  Registrar 
must  be  affirmed.  I  adhere  to  the  opinion  which  I  expressed  in  Ex  parte 
Villars,  that  the  rights  of  an  execution  creditor  ought  to  be  respected 
except  so  far  as  the  Act  of  Parliament  has  expressly  interfered  with  them. 
In  levying  his  execution,  he  has  only  done  what  he  had  a  right  to,  and  he 
is  entitled  to  enjoy  the  proceeds  of  it  unless  he  is  restrained  from  so  doing 
by  the  Act.  The  onus  of  proof  is  thrown  on  those  who  desire  to  show  that 
he  ought  not  to  reap  the  fruits  of  his  execution. 

In  this  case  it  is  impossible  to  say  that  the  adjudication  of  bankruptcy 
was  made  on  any  petition  of  which  the  sheriff  had  notice  before  he  paid  the 
money  to  the  execution  creditor.  If  before  the  proceedings  in  liquidation 
had  failed,  another  petition  had  been  presented  before  the  money  had  been 
paid  over  by  the  sheriff,  it  would  have  been  a  different  case.  But  the  re- 
sult of  what  took  place  at  the  meeting  of  the  16th  of  December  was,  that 
the  proceedings  under  the  petition  for  liquidation  came  hopelessly  to  an 
end.  There  was  nothing  in  the  nature  of  a  resolution,  nothing  that  could 
result  in  the  appointment  of  a  trustee.  Any  creditor  might,  if  he  had 
chosen  to  do  so,  have  presented  a  petition  for  adjudication  within  the  four- 
teen days,  and  thus  have  intercepted  the  right  of  the  execution  creditor ; 
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but  this  was  Dot  done,  and  I  think,  therefore,  that  the  sheriff  was  justified 
in  pa^'ing  over  the  money,  and  that  the  execution  creditor  was  entitled  to 
keep  the  proceeds  of  the  sale. 

With  regard  to  the  other  pointy  that  the  money  was  voluntarily  paid  to 
the  trustee  under  a  mistake  of  law,  and  not  of  fact,  I  think  that  the  princi- 
ple that  money  paid  under  a  mistake  of  law  cannot  be  recovered  must  not 
be  pressed  too  far,  and  there  are  several  cases  in  which  the  Court  of  Chan- 
cery has  held  itself  not  bound  strictly  by  it.  I  am  of  opinion  that  a  trus- 
tee in  bankruptcy  is  an  officer  of  the  court.  He  has  inquisitorial  powers 
given  him  by  the  court,  and  the  court  regards  him  as  its  officer,  and  he  is 
to  hold  money  in  his  hands  upon  trust  for  its  equitable  distribution  among 
the  creditors.  The  court  then,  finding  that  he  has  in  his  hands  money 
which  in  equity  belongs  to  some  one  else,  ought  to  set  an  example  to  the 
world  by  paying  it  to  the  person  really  entitled  to  it.  In  my  opinion  the 
Court  of  Bankruptcy  ought  to  be  as  honest  as  other  people.  The  appeal 
must  be  dismissed,  but  without  costs. 

Sir  G.  Mellish,  L.  J.  I  am  of  the  same  opinion.  This  case  cannot,  in 
principle,  be  distinguished  from  Ex  parte  Villars,^  as  to  the  construction  of 
the  87th  section.  Although  a  petition  for  adjudication  is  alone  mentioned 
in  it,  it  must  be  understood,  under  sect.  125,  to  apply  equally  to  a  petition 
for  liquidation  by  arrangement,  and  therefore  it  must  be  read  as  if  a  petition 
for  liquidation  had  been  mentioned  in  it.  When,  therefore,  the  sheriff  has 
received  notice  of  a  liquidation  petition  having  been  filed,  he  is  bound  to  keep 
the  proceeds  of  the  sale  beyond  the  fourteen  days,  until  he  knows  whether 
the  proceedings  under  the  petition  have  come  to  an  end  or  not.  The  question 
is,  therefore,  what  in  the  case  of  proceedings  in  liquidation  corresponds  to 
an  adjudication  in  bankruptcy?  The  87th  section  says  in  effect  that  the 
sheriff  is  to  keep  the  proceeds  of  the  sale  until  he  has  ascertained  whether 
the  debtor  against  whom  the  bankruptcy  petition  has  been  presented  is  or 
is  not  adjudicated  bankrupt  on  that  petition  or  any  other  petition  of  which 
the  sheriff  has  notice;  and,  by  the  125th  section,  the  appointment  of  a 
trustee  under  a  liquidation  petition  is  made  equivalent  to  an  adjudication 
in  bankruptcy.  I  am  of  opinion  that  when,  on  the  16th  of  December,  the 
creditors  dispersed  without  coming  to  any  resolution,  all  proceedings  under 
the  liquidation  came  to  an  end,  and  it  became  impossible,  under  that  peti- 
tion, that  a  trustee  should  be  appointed.  But  it  is  contended  that,  although 
it  was  impossible  that  a  trustee  should  be  appointed,  it  was  possible  for  the 
debtor  to  be  adjudicated  bankrupt  on  the  declaration  of  insolvency  contained 
in  the  petition  for  liquidation,  and  that  the  sheriff  ought  to  have  kept  the 
proceeds  of  the  sale  until  he  had  seen  whether  this  would  be  done  or  not. 
In  my  opinion  it  would  be  a  very  inconvenient  construction  to  put  upon 
the  87th  section.  The  effect  would  be,  that  the  sheriff  would  have  to  keep 
the  money  for  six  months,  because,  at  any  time  within  that  period,  a  bank- 
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ruptcy  petition  founded  on  the  liquidation  petition  might  be  presented 
against  the  debtor.  It  was  argued  that  the  267th  rule  only  requires  that 
notice  shall  be  given  to  the  court,  and  not  that  a  petition  shall  be  tiled  in 
the  event  of  neglect  on  the  part  of  the  creditors  to  pass  a  resolution  for 
liquidation.  But  I  think  that  it  is  not  competent  to  the  court  to  apply 
the  General  Rules  in  such  a  way  as  to  take  away  from  an  execution  creditor 
the  rights  given  him  by  the  Act  of  Parliament,  and  that,  according  to  the 
true  construction  of  the  125th  section,  it  was  not  contemplated  that  a 
debtor  who  has  filed  a  liquidation  petition  should  be  adjudicated  bankrupt 
on  the  petition  for  liquidation  without  a  petition  in  bankruptcy,  unless  the 
case  came  within  the  12th  sub-section  of  that  section.  Whether,  under 
that  sub-section,  the  debtor  could  be  adjudicated  bankrupt  without  a  peti- 
tion in  bankruptcy,  it  is  not  necessary  now  to  decide,  because  it  appeal's  to 
mc  that  that  sub-section  only  applies  to  cases  in  which  the  creditors  have 
passed  a  resolution  and  made  some  progress  in  the  liquidation.  The  Chief 
Judge  has  very  properly  decided  that  an  application  under  the  167th  rule 
must  be  made  by  petition.  At  any  rate,  in  my  opinion,  an  execution  cred- 
itor cannot  have  his  rights  taken  away  by  the  Eules. 

I  am  therefore  of  opinion,  consistently  with  Ex  jnirte  Yillars,^  that  as  soon 
as  the  prosecution  of  the  proceedings  in  liquidation  became  impossible,  the 
sheriff,  having  no  notice  of  any  other  petition,  was  justified  in  paying  over 
the  money  to  the  execution  creditor,  and  that  it  cannot  be  recovered  from 
him. 

With  respect  to  the  second  point,  namely,  the  payment  of  the  money  to 
the  trustee  under  a  mistake  of  law,  I  entirely  agree  with  the  observations 
of  the  Lord  Justice. 

I  also  agree  that  the  appeal  should  be  dismissed  without  costs. 
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In  the  Court  op  Appeal,  October  30,  1885. 

\E£iH>Tted  in  Law  Reports,  16  Queen*a  Bench  Division,  808.] 

Appeal  by  the  trustee  in  the  liquidation  of  Sir  John  Rivett  Camac 
against  an  order  of  Mr.  Registrar  Murrat,  that  the  trustee  should,  out  of 
the  debtor's  estate,  repay  to  6.  E.  Seymour,  the  surviving  trustee  of  the 
settlement  made  on  the  marriage  of  Sir  J.  R.  Camac,  a  sum  of  £569  2«.  2(i., 
which  J.  W.  Ede,  a  deceased  trustee  of  the  settlement,  had  paid  to  the 
trustee  in  the  liquidation. 

By  the  settlement,  dated  the  30th  of  November,  1840,  a  sum  of  £5000 
was  vested  in  Ede  and  Seymour,  upon  trust  to  invest  the  same  in  Govem- 
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ment  or  real  Bocurities,  and  to  pay  the  income  thereof  to  Sir  John  for  his 
life,  and  after  his  death  to  his  wife  for  her  life,  and,  after  the  death  of  the 
survivor  of  them,  the  trust  fund  was  to  be  held  in  trust  for  the  children 
and  other  issue  of  the  marriage.  The  £5000  was  invested  in  the  purchase 
of  a  sum  of  £5446  2«.  \\d,  consols,  in  the  names  of  the  two  trustees.  In 
the  year  1857,  at  the  request  of  Sir  John,  the  consols  were  sold  by  the 
trustees,  and  part  of  the  proceeds  of  sale  were  invested  in  the  purchase 
of  £2200  guaranteed  4  per  cent  stock  of  the  North  Eastern  Railway 
Company  (a  security  not  authorized  by  the  settlement),  and  the  residue, 
amounting  to  £3000,  was  advanced  to  Sir  John.  This  was  done  upon 
the  terms  of  an  agreement,  a  memorandum  of  which  was  contained  in  an 
account  book  kept  by  £de,  who  was  the  acting  trustee  of  the  settlement. 
This  memorandum  was  as  follows  :  — 

"Sir  John  and  Lady  R.  Camac's  Trust -Fund. 

"£5446  2«.  lie?,  consols  were,  at  the  request  of  Sir  John  and 
Lady  Caniac,  sold  by  John  W.  Ede  and  George  Edward  Seymour,  the 
trustees. 

"  Out  of  the  proceeds  £3000  were  advanced  to  Sir  John  Carnac  on  the 
security  of  his  bond,  at  4  per  cent  per  annum.  His  life  policy  for  £3200 
in  the  London  Life  Office  was  also  assigned  to  the  trustees  as  additional 
security.  The  balance  was  invested  in  the  purchase  of  £2200  Korth 
Eastern  Railway  guaranteed  4  per  cent  stock. 

•*The  dividend  usually  received  by  Sir  J.  Carnac  on  £5446  2».  lid  con- 
sols, being  £81  13«.  \0d.  half-yearly,  less  income  tax,  to  be  paid  him  as 
before,  and  the  balance  invested  and  added  to  the  capital  for  the  benefit  of 
his  children,  on  the  same  trusts  as  the  £5446  2^.  lie/,  consols  were  held. 

"  The  trustees  can  sell  the  guaranteed  stock  at  any  time,  and  invest  the 
proceeds  in  other  railway  guaranteed  or  preference  stock,  or  in  Government 
securities. 

"  When  £400  of  such  stock  shall  have  been  added,  the  interest  on  the 
bond  for  £3000  to  be  reduced  to  4  per  cent  per  annuuL 

"Dated  the  15th  of  April,  1857. 

"  We  agree  to  the  above. 

"(Signed)  J.  R.  Carnac, 
"  Anne  Rivett  Carnac." 

This  arrangement  was  carried  out  until,  in  1875,  Sir  John  filed  a  liquida- 
tion petition.  During  that  period  of  eighteen  years  Sir  John  paid  the 
premiums  on  the  policy,  and  Ede  paid  to  him  half-yearly  the  difference 
between  the  dividend,  to  which  he  would  have  been  entitled  if  the  consols 
had  not  been  sold,  and  the  interest  on  the  £3000,  which  he  was  bound  to 
pay  under  the  agreement.  The  surplus  income  of  the  milway  stock  was 
accumulated  and  invested  as  provided  by  the  agreement. 
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After  the  commencement  of  the  liquidation,  Sir  John  failed  to  pay  the 
premiums  on  the  policy,  and  £de  paid  them  out  of  the  income  which  he 
received  as  trustee,  and,  in  consequence  of  a  notice  served  on  him  by  the 
trustee  in  the  liquidation,  he,  from  1875  down  to  1883,  paid  the  whole  of 
the  surplus  of  the  income  which  he  received  to  the  trustee.  The  sums 
thus  paid  amounted  to  £861  6«.  8(/.  In  1883,  Sir  John  died,  and  the 
£3000  was.  repaid  to  the  trustees  of  the  settlement  out  of  the  proceeds  of 
the  policy. 

The  trustees  of  the  settlement  were  afterwards  advised  that  they  had 
been  wrong  in  making  these  payments  to  the  trustee  in  the  liquidation, 
and  they,  in  April,  1884,  applied  to  the  Court  of  Bankruptcy  for  an  order 
that  the  trustee  in  the  liquidation  should,  out  of  any  assets  then  in  his 
hands,  not  disturbing  any  dividends  already  declared,  or  out  of  the  first 
assets  thereafter  to  come  to  his  hands,  repay  to  the  trustees  of  the  settle* 
ment  the  sum  of  £861  6«.  8c/.  Upon  this  application  (£de  having  mean- 
while died)  the  registrar  made  the  order  appealed  from.  The  sum  of  £569 
2s.  2d,  represented  the  amount  of  the  payments  made  by  Ede  to  the  trustee 
in  the  liquidation  within  six  years  before  the  date  of  the  notice  of  the 
application  to  the  court. 

The  trustee  in  the  liquidation  deposed  that  the  whole  of  the  moneys 
paid  to  him  by  Ede,  except  the  sum  of  £b^  (retained  on  account  of  the 
expenses  of  the  liquidation)  had  been  distributed  in  dividends  amongst  the 
creditors  of  Sir  J.  K.  Camac. 

Cooper  Willis,  Q.  C,  and  Alexaiidery  for  the  appellant. 

J.  G.  Wood,  for  the  respondent. 

Lord  EsHER,  M.  R.  (after  stating  the  facts),  continued  :  —  The  demand 
made  by  the  trustee  in  the  liquidation  upon  the  trustee  of  the  settlement 
was  wrong  in  point  of  law,  but  the  trustee  of  the  settlement  acceded  to  it. 
The  money  was  paid  erroneously ;  they  were  both  in  error  in  point  of  law. 
It  is  immaterial  whether  the  liquidation  trustee  knew  of  the  agreement  of 
April,  1857;  the  settlement  trustee  did;  it  was  in  his  own  handwriting, 
and  he  had  acted  upon  it  for  years.  The  question  is,  what  ought  the  court 
to  do  whftn  the  mistake  is  discovered  ]  When  I  find  that  a  proposition  has 
been  laid  down  by  a  court  of  equity  or  by  the  Court  of  Bankruptcy  which 
strikes  me  as  a  good,  a  righteous,  and  a  wholesome  one,  I  eagerly  desire  to 
adopt  it.  Such  a  proposition  was  laid  down  by  James,  L.  J.,  in  Ex  parte 
James.^  A  rule  has  been  adopted  by  courts  of  law  for  the  purpose  of  put- 
ting an  end  to  litigation,  that,  if  one  litigant  party  has  obtained  money 
from  the  other  erroneously,  under  a  mistake  of  law,  the  party  who  has 
paid  it  cannot  afterwards  recover  it.*     But  the  court  has  never  intimated 

1  L,  R  9  Ch.  609. 

*  Undoubtedly  there  are  cases  in  the  courts  of  common  law  in  which  it  has  been  held 
that  money  paid  nnder  a  mistake  of  law  cannot  be  recovered,  and  it  has  been  furthnr 
held  that,  under  certain  circumstances,  the  giving  credit  in  account  may  be  treated  as  so 
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that  it  is  a  high-miuded  thing  to  keep  money  obtained  in  this  way ;  the 
court  allows  the  party  who  has  obtained  it  to  do  a  shabby  thing  in  order 
to  avoid  a  greater  evil,  in  order,  that  is,  to  put  an  end  to  litigation.  But 
James,  L.  J.,  laid  it  down  in  Hx  parte  James  ^  that,  although  the  court  will 
not  prevent  a  litigant  party  from  acting  in  this  way,  it  will  not  act  so  itself, 
and  it  will  not  allow  its  own  otiicer  to  act  so.  It  will  direct  its  officer  to 
do  that  which  any  high-minded  man  would  do,  viz.,  not  to  take  advantage 
of  the  mistake  of  law.  This  rule  is  not  confined  to  the  Court  of  Bank- 
ruptcy. If  money  had  by  a  mistake  of  law  come  into  the  hands  of  an 
officer  of  a  court  of  common  law,  the  court  would  order  him  to  repay  it 
as  soon  as  the  mistake  was  discovered.  Of  course,  as  between  litigtmt 
parties,  even  a  court  of  equity  would  not  prevent  a  litigant  from  doing  a 
fihabby  thing.  But  I  cannot  help  thinking  that,  if  money  had  come  into 
the  hands  of  a  receiver  appointed  by  a  court  of  equity  through  a  mistake 
of  law,  the  court  would,  when  the  mistake  was  discovered,  order  him  to 
repay  it.  A  trustee  in  bankruptcy  has  always  been  treated  as  an  officer  of 
the  Court  of  Bankruptcy,  and  the  court  will  order  him  to  act  in  an  hononi- 
ble  and  high- minded  way,  and  so  it  was  laid  down  by  James  and  Mellish, 
L.  JJ.,  in  H.V  parte  James.^  It  is  true  that  in  that  case  the  money  in  ques- 
tion had  not  been  divided  among  the  creditors,  but  was  still  in  the  hands 
of  the  trustee,  and  we  are  about  to  carry  the  principle  of  this  decision 
somewhat  further.  But,  though  the  money  has  been  divided  among  the 
creditors,  the  court  sees  that  other  moneys,  which  would  be  applicable  to 
the  payment  of  dividends  to  the  creditoi-s,  are  about  to  come  into  the 
bauds  of  the  trustee,  and  it  has  not  been  shown  that  any  injury  will  be 
done  to  any  one  by  ordering  the  trustee  to  apply  this  money  which  is  com- 
ing to  him  to  replace  the  other  'money  which  was  paid  to  him  in  error,  and 
I  think  it  is  right  that  it  sliould  be  so  applied.  In  my  opinion,  the 
Begistrar's  order  was  right,  and  the  appeal  must  be  dismissed. 

Cotton,  L.  J.  The  first  question  is,  whether  the  paymeuts  made  to  the 
trustee  in  the  liquidation  were  erroneous  in  point  of  law,  and  in  my 
opinion  they  were.  Can  the  money  thus  wrongly  paid  be  now  recovered 
from  the  trustee?  Undoubtedly  it  cannot  be  recovered  from  him  personally, 
but  that  is  not  the  order  which  has  been  made.  The  order  is  that  the 
trustee  do  repay  the  amount  out  of  moneys  which  it  is  assumed  are  or  will 
be  in  his  hands,  i.  e.,  moneys  available  for  the  payment  of  dividends  to  the 
creditors.  In  my  opinion  it  would  be  wrong  to  interfere  with  any  right  of 
tlie  trustee  to  be  paid  his  costs  and  expenses  incurred  in  the  liquidation, 
and  the  registrar's  order  must  be  taken  to  mean  that  the  repayment  is  to 

far  equivalent  to  payment  as  to  prevent  suras  wrongly  credited  being  made  the  subject  of 
set-otr.     But  in  equity  the  line  between  mistakes  in  law  and  mistakes  in  fact  has  not  been 
80  clearly  and  sharply  drawn.  —  Sir  Robeut  P.  Collier,  in  Daniell  v.  Siuclair,  L.  K. 
6  Ap.  Cas.  186,  190.  —  Ed. 
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be  nmde  out  of  moneys  available  for  the  payuieut  of  divideuds.  Ought 
it  then  to  be  made  out  of  these  moneys?  The  trustee  relies  on  the  ordinaiy 
rule,  that  money  paid  under  a  mistake  of  law  cannot  be  recovered  in  an 
action  between  litigant  parties.  That  no  doubt  is  so.  But  the  present 
case  stands  in  quite  a  different  position.  The  trustee  in  the  liquidation 
has,  or  will  have,  funds  in  his  hands,  and  the  question  is,  how  ought  they 
to  be  applied  1  It  is  said  that  they  ought  to  be  applied  in  paying  dividends 
to  the  creditors.  Of  course  they  ought,  unless  there  is  some  prior  claim 
to  them.  It  cannot  be  said  that  there  is  any  lien  upon  the  moneys  in  the 
trustee's  hands  in  respect  of  the  sum  which  was  paid  to  him  by  mistake. 
But  the  funds  applicable  to  the  paj^ment  of  dividends  to  the  creditors  have 
been  en'oneously  increased  by  means  of  that  payment  to  the  trustee,  and 
the  question  is  whether  the  sum  thus  paid  in  error  ought  not  to  be  repaid 
out  of  those  funds.  In  my  opinion  Ex  parte  James  ^  lays  down  this  propo- 
sition, that  when  the  officer  of  the  court  has  in  his  hands  a  sum  of  money 
which  has  been  paid  to  him  erroneously  under  a  mistake  of  law,  the  ordinary 
rule  as  between  adverse  litigants  does  not  apply,  but  he  will  be  ordered  to 
repay  it.  It  has  been  urged,  and  rightly  urged,  that  in  Ex  parte  James  ^ 
the  money  was  still  in  the  hands  of  the  trustee,  whereas  in  the  present 
case  the  money  has  been  distributed  among  the  creditors,  and  that  our 
decision  will  be  a  development  of  the  principle  of  Ex  pai^te  James. ^  But, 
in  my  opinion,  we  must  regard  the  funds  available  for  distribution  among 
the  creditors  under  a  bankruptcy  or  liquidation  as  one  entire  fund,  and,  if 
that  fund  has  been  erroneously  increased,  I  think  it  is  a  just  extension  of 
Ex  parte  James  to  say  that,  out  of  any  moneys  which  may  hereafter  be  in 
the  hands  of  the  trustee  and  applicable  to  the  payment  of  dividends  to  the 
creditors,  the  amount  which  has  come  into  his  hand  by  mistake  ought  to  be 
repaid.  If  the  trustee  desires  it  the  registrar's  order  may  be  qualified  by 
saying,  that  the  repayment  is  to  be  made  out  of  any  moneys  which  may 
now  or  hereafter  be  in  the  hands  of  the  trustee  and  applicable  to  the 
payment  of  dividends. 

LiNDLEY,  L.  J.  I  think  that  the  mistake  of  law  is  established,  and  the 
question  is,  whether  it  can  be  put  right  now  ?  If  it  can,  it  certainly  ought 
to  be  put  right.  I  think  it  can.  The  court  by  means  of  its  ofiicer  has 
made  a  mistake,  and  has  given  to  the  creditors  money  which  they  ought 
not  to  have  had.  It  would,  I  think,  be  unjust  to  make  the  creditors  refund 
what  they  have  thus  received.  But  what  is  there  unjust  in  saying,  that 
no  more  money  shall  go  to  them  until  this  su'm  has  been  repaid  to  its 
rightful  owner  1  It  appears  to  me  there  will  be  no  injustice  in  giving  such 
a  direction  to  the  trustee.  Ex  parte  James  ^  is  an  authority  for  doing  so, 
but,  even  without  that  authority,  I  should  have  thought  that  the  injustice 
whiph  has  been  inadvertently  done  could  be  set  right. 

Appeal  dismissed. 
1  L.  R.  9  Ch.  609. 
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CLARKE  V,   BUTCHER. 
In  the  Supreme  Court  op  New  York,  August,  1824. 

[Reported  in  9  Cotoen,  674.] 

On  error  from  the  Court  of  Common  Pleas  of  Otsego  county.  Dutcher 
sued  Clarke  on  the  8th  of  January,  1821,  by  summons,  in  a  justice's  court 
of  that  county;  and  declared  that  he,  Dutcher,  then  was,  and  had  been 
from  the  spring  of  1785,  in  the  possession  and  occupation  of  lot  No.  36 
containing  100  acres,  in  the  Cherry  Valley  patent,  as  a  tenant  to  Clarke,  at 
an  annual  rent  of  Qd.  sterling  an  acre,  or  £2  10,  sterling  for  the  whole  lot ; 
that  the  defendant  Clarke,  from  that  time  to  the  present  had  demanded, 
and  the  plaintiff  Dutcher  had  been  obliged  to  pay,  and  had  paid  £4  14 
York  currency  per  year  for  the  annual  rent,  to  the  defendant,  being  about 
64  cents  more  than  the  actual  rent  reserved  on  the  lot ;  and  that  when  the 
plaintiff  took  possession,  there  was  rent  due  on  the  lot  from  1741,  w^hich  the 
plaintiff  had  been  obliged  to  pay,  and  had  paid  at  the  same  rate ;  and  which 
was  more  than  the  annual  rent  reserved  on  the  lot.  The  second  count 
stated  the  same  facts,  and  added  that  the  plaintiff  paid  the  money  in  igno- 
rance of  his  own  rights.  The  third  count  was  for  the  interest  paid  by  the 
plaintiff  at  different  times  on  the  rent.  The  foui*th  count  was  for  compound 
interest  paid  on  the  same  rent.  The  fifth  and  last  count  was  for  money 
lent,  money  paid,  etc.,  and  money  had  and  received  generally.  Pleas,  the 
general  issue,  also  the  statute  of  limitations  to  all  the  plaintiff's  demand 
except  for  the  last  six  years,  also  the  statute  of  limitations  to  the  whole 
demand,  also  a  set-off  for  i*ent  due  on  the  same  lot. 

On  the  trial  (January  18,  1821),  the  plaintiff  gave  in  evidence  a  lease 
in  fee  of  lot  36,  dated  March  10,  1755,  from  the  defendant's  ancestor 
Geo.  Clarke,  the  colonial  lieutenant-governor  of  N.  Y.,  to  one  Ramsay,  re- 
serving the  annual  rent  of  £2  10«.  sterling,  and  receipts  for  the  following 
sums,  at  the  following  dates,  as  paid  by  the  plaintiff  to  the  defendant :  July 
26,  1797,  £31  U.  5^d,  in  full  of  arrears  to  the  29th  of  September,  1796. 
On  the  receipt  for  this  sum  was  endorsed  a  statement  of  rent  due  from 
June  15,  1767,  to  July  26,  1797  (deducting  eight  years  for  the  war),  at 
£148  Is.  Other  receipts  were  dated  February  3,  1791,  for  £4  14«. 
April  23,  1794,  for  £20.  October  29,  1796,  for  £16  Us.  November  10, 
1796,  for  £20.  (These  receipts  were  all  included  in  a  settlement  between 
the  parties  July  26,  1797.)  March  21,  1798,  for  £4  14^.  Jime  22,  1804, 
for  §20,  and  the  plaintiff's  bond  for  S65.10  for  6  years'  rent,  and  interest 
on  same.  July  16,  1814,  for  £32  18s.  in  full  for  rent  to  September  29, 
1813,  inclusive  ;  and  £9  2s.  5(7.  in  full  of  interest ;  and  $10  costs.  June  14, 
1815,  for  £4  lis.  rent,  and  4«.  Sd.  interest.    October  1,  1817,  for  $24.87  in 
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full  for  rent  for  two  years.  January  31,  1820,  for  £9  8s.  rent  and  11«.  inter- 
est. January  8,  1821,  for  £4  Ms.  It  was  admitted  that  on  Monday,  before 
the  trial,  the  plaintiff  sent  $16  for  rent  to  the  defendant,  which  he  refused  to 
receive,  saying  he  would  set  it  off  on  the  trial.  Judgment  for  the  plaintiff 
of  $50,  with  costs  ;  whence  the  defendant  appealed  to  the  Common  Pleas. 

The  cause  was  tried  in  the  C.  P.  in  June,  1821.  On  the  trial,  the  plain- 
tiff proved  the  lease  in  evidence  before  the  justice,  and  that  he  had  been  in 
possession  of  the  lot  36,  for  about  30  years  claiming  under  it.  The  plain- 
tiff then  proved  the  receipts  above  set  forth,  as  in  evidence  before  the  jus- 
tice ;  and  a  witness  for  the  plaintiff  testified,  that  allowing  all  the  rent  to 
have  been  regularly  paid  by  the  plaintiff  since  the  29th  of  September,  1796, 
at  £4  14«.  currency  j>er  annum,  he  would  have  overpaid  $66.48,  allowing 
all  the  rent  to  have  been  regularly  paid  by  the  plaintiff  from  the  29th  of 
September,  1796,  at  £4  lis,  currency /)<?r  annum. 

To  meet  the  plea  of  the  statute  of  limitations,  the  plaintiff  called  his  son 
Joseph  Dutcher,  who  testified  that  after  the  commencement  of  this  suit  in 
the  justice's  court,  the  defendant  called  on  the  plaintiff,  and  requested  to 
know  why  he  had  sent  a  summons  for  him  1  To  which  the  plaintiff  an- 
swered he  had  been  informed  that  he,  the  defendant,  had  taken  too  much 
rent  of  him ;  say  four  or  five  shillings  per  year :  to  which  the  defendant  re- 
plied, "  u  has  been  an  old  custom  of  mine  to  take  so  much."  The  plaintiff 
asked  the  defendant  if  custom  made  law ;  who  said  he  did  not  know  that 
it  did  in  this  case. 

Another  witness  for  the  plaintiff  stated  that  he  had  cast  the  rent,  and 
found  overpaid  to  the  defendant  on  the  29th  of  September,  1796,  $41.56, 
deducting,  as  appeared  to  have  been  done  by  the  pjiper  showing  the  settle- 
ment at  that  time,  eight  years'  rent  for  the  war.  If  the  eight  years'  war 
were  allowed  the  defendant,  there  would  be  due  him  at  that  time  $47.32  ; 
but  th'e  witness  had  not  allowed  any  interest  on  rent  arrear.  The  defend- 
ant's general  agent,  Mr.  Morrell,  proved  a  calculation  by  himself  of  all  ar- 
rears of  rent  and  interest  except  for  eight  years  of  war,  and  of  payments  made 
to  the  defendant  up  to  July  the  16th,  1814,  and  made  due  to  the  defendant 
at  that  time  a  balance  of  £16  10«.  llcf.  He  also  proved  a  calculation  on 
the  same  principles,  from  the  29th  of  September,  1814,  inclusive,  to  the  8th 
of  January,  1821,  the  time  of  the  last  payment;  and  made  the  balance  £4 
8«.  8^.  Adding  the  £16  10*.  lid.  made  £25  9«.  Ud.=  $74.82  then  due 
the  defendant.  He  stated  that  he  had  refused  a  tender  of  16  dollars  as  a 
balance  of  rent  due  the  defendant,  made  by  the  plaintiff  on  the  15th  of 
January,  1821,  after  the  suit  commenced  before  the  justice.  In  answer  to 
a  question  put  by  the  plaintiff's  counsel,  he  said  the  reason  the  defendant 
assigned  for  claiming  £4  14«.  currency  for  £2  lOs.  sterling  reserved  by  the 
lease  was,  that  after  the  war,  the  rate  of  exchange  being  against  this  coun- 
try, his  tenants  had  agreed  to  pay  that  sum  in  consideration  that  he  would 
ded^jct  eight  years'  rent  for  the  war.     That  he  did  not  exact  or  demand  it ; 
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but  if  the  teuants  declined  paying  it,  he  took  the  £4  8$,  lid.  The  witness 
further  stated,  that  in  making  up  the  balances,  as  he  had  sworn  to  them, 
he  cast  the  interest  on  the  rent  of  each  year  separately,  to  the  time  of  the 
payment ;  and  if  the  payment  at  that  time  equalled  or  exceeded  the  inter- 
est then  due,  he  added  the  interest  to  the  principal,  and  deducted  the  pay- 
ment ;  but  if  the  payment  did  not  equal  the  interest,  he  cast  the  interest 
on  the  rents  to  the  time  when  the  sum  of  tKe  payments  equalled  or  ex- 
ceeded the  interest  then  due,  then  added  the  interest  to  the  principal,  and 
deducted  the  payments  and  the  interest  on  the  payments  from  the  princi- 
pal and  interest.  The  testimony  of  Mr.  Morrell,  explaining  one  of  the  re- 
ceipts, will  be  found  stated  in  the  opinion  of  the  court. 

The  court  below  decided,  and  so  charged  the  jury,  that  the  tender  of  the 
$16  was  not  conclusive  that  so  much  rent  was  due  to  the  defendant.  That 
the  excess  of  payments  were  not  to  be  deemed  made  in  ignorance  of  the  law, 
but  of  the  facts,  —  the  rent  being  reserved  in  sterling  money,  but  estimated 
and  paid  in  currency ;  and  that  the  action,  therefore,  would  lie  for  the  ex- 
cess, unless  barred  by  the  statute  of  limitations ;  that  the  receipts  of  July 
26,  1797,  and  of  July  14,  1814,  were  evidence  that  settlements  were  then 
made,  and  that  the  parties  could  not  go  back  beyond  either  of  those 
periods,  unless  the  testimony  of  Joseph  Dutcher  should  be  deemed  sufficient 
to  take  the  case  out  of  the  statute  of  limitations ;  that  this  was  a  question 
of  fact  for  the  jury.  If  they  thought  there  was  evidence  of  an  admission 
of  indebtedness  by  Clarke,  or  a  new  promise  by  him,  they  might  go  through 
the  whole  accounts ;  otherwise  not ;  that  the  matters  in  evidence  on  the 
part  of  the  defendant  were  not  a  conclusive  bar  of  the  plaintiff's  action. 
To  all  these  several  decisions  the  defendant  excepted.  The  jury  found  a 
verdict  for  the  plaintiff  with  $50  damages,  upon  which  the  C.  P.  rendered 
judgment  with  costs ;  and  the  defendant  brought  error  to  this  court. 

G.  Morrelly  for  the  plaintiff  in  eri'or. 

I.  Seelye,  for  the  defendant  in  error. 

Curia,  per  Sutherla.nd,  J.  The  demand  of  the  plaintiff  below  must  be 
limited  to  the  six  years  preceding  the  commencement  of  his  suit.  The  ad- 
mission by  Clarke  that  it  had  been  an  old  custom  of  his  to  take  four  or  five 
shillings  more  rent  than  was  reserved  in  the  lease,  is  not  sufficient  to  open 
all  the  antecedent  accounts  between  the  parties.  The  conversation  com- 
menced by  Clarke's  asking  Dutcher  why  he  had  issued  a  summons  against 
him.  From  which  it  may  be  inferred,  that  it  was  soon  after  the  issuing  of 
the  summons,  and  before  the  declaration  was  put  in  before  the  justice.  He 
could  not  then  have  known  that  Dutcher  sought  to  recover  back  any  pay- 
ment made  prior  to  the  last  six  years.  It  ought  clearly  to  appear  in  all  such 
crises,  that  the  acknowledgment  related  to  the  identical  debt  or  demand 
which  is  sought  to  be  recovered  upon  the  strength  of  it.    Sands  v.  Gelston.^ 

This  was  not  a  case  of  open  unliquidated  mutual  accounts.     The  receipt 

1  15  Johns.  511. 


SECT.  I  ]  CLARKE  V.   BUTCHER,  117 

of  July  16,  1814,  settled  all  accounts  between  the  parties  in  relation  to 
the  rent  on  lot  No.  36,  up  to  September  29,  1813.  If  the  plaintiff  be- 
low, upon  that  settlement,  paid  by  mistake  more  than  he  ought  to  have 
paid,  the  eiTor  might  have  been  corrected  at  any  time  within  six  years,  and 
the  excess  recovered  back,  provided  the  mistake  was  of  a  character  by  w^hich 
the  law  did  not  hold  him  concluded.  But  having  slept  upon  his  rights 
imtil  the  statute  of  limitations  has  attached,  and  having  failed  to  show  an 
acknowledgment  on  the  part  of  the  defendant  sufficient  to  take  the  case 
out  of  the  statute,  no  inquiry  can  now  be  had  into  any  accounts  between 
the  parties  in  relation  to  the  rent,  prior  to  that  settlement.^ 

Where  there  is  any  dispute  as  to  the  facts  which  go  to  prove  the  making 
of  a  new  promise,  there,  whether  a  sufficient  acknowledgment  or  promise 
has  been  made  to  take  the  case  out  of  the  statute,  is  a  mixed  question  of 
law  and  fact,  to  be  passed  upon  by  the  jury.  But  when  the  facts  are  un- 
disputed, it  is  for  the  court  to  determine  whether  they  take  the  case  out  of 
the  statute  or  not.  Here  it  was  not  denied  that  Clarke  made  the  declara- 
tion relied  upon  as  evidence  of  an  acknowledgment  of  the  debt.  Whether 
it  amounted  to  a  sufficient  acknowledgment  or  not,  was  an  unmixed  ques- 
tion of  law. 

The  opinion  expressed  by  the  court  was  erroneous,  and  properly 
excepted  to. 

If  the  plaintiff's  demand  !s  limited  to  the  period  subsequent  to  the  set- 
tlement of  July  ICth,  1814,  he  has  no  ground  for  a  recovery.  Since  that 
period,  there  has  been  no  final  settlement  between  the  parties.  All  the 
receipts  have  been  upon  account,  except  that  of  October  1,  1817,  given 
by  Walter  to  Webb  for  $24.87,  which  purported  to  be  in  full  for  two 
years'  rent.  Mr.  Morrell  swears  expressly  that  Mr.  Webb  had  no  authority 
to  give  a  receipt  in  full ;  that  his  instructions  to  his  clerks,  of  whom  Webb 
was  one,  were  to  receive  any  money  which  Mr.  Clarke's  tenants  should  pay, 
and  give  receipts  on  account.  That  receipt,  therefore,  is  to  be  considered 
as  a  receipt  on  account  merely.  Now  the  rent  which  has  fallen  due  since 
September  29,  1813,  up  to  which  period  it  was  settled  by  the  receipt  of 
July  16,  1814,  and  the  commencement  of  this  suit,  without  calculating 
any  interest,  exceeds  by  some  dollars  the  amount  paid  by  the  plaintiff. 
Mr.  Morrell  states  the  balance  of  principal  and  interest  due  Mr.  Clarke, 
upon  an  accurate  calculation  upon  this  principle,  on  the  8th  day  of  January, 
1821,  when  this  suit  was  commenced,  to  have  been  $10.73.  Whether  Mr. 
Clarke,  therefore,  exacted  and  received  from  the  plaintiff  at  any  period 
more  rent  than  was  then  due  to  him,  is  not  the  question.  Whatever  he 
received,  he  passed  to  the  general  credit  of  the  plaintiff;  and  in  this  action 
the  inquiry  is,  has  the  defendant  received  more  from  the  plaintiff  for  rent 
than  he  was  entitled  tol  The  evidence  clearl}'^  shows  that  he  has  not; 
and  the  plaintiff  below,  therefore,  is  not  entitled  to  recover. 

^  A  portion  of  the  opinion  relating  to  a  question  of  practice  has  been  omitted.  —  Kd. 
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But  it  was  said,  upon  the  argument,  that  as  more  than  $50  had  been 
paid  by  the  plaintiff  to  the  defendant  for  rent  within  six  years,  the  judg- 
ment was  supported,  whether  the  opinion  expressed  by  the  court  as  to  the 
statute  of  limitations  was  right  or  wrong.  It  is  undoubtedly  true,  that  a 
judgment  will  not  be  reversed  on  account  of  an  eironeous  opinion  expressed, 
or  decision  made  by  the  court,  where  it  clearly  appears  that  the  error  did 
not  or  could  not  have  affected  the  verdict  or  the  judgment.  But  this  very 
position  implies  that  we  are  to  look  beyond  the  letter  of  the  exception  into 
the  case  itself,  to  ascertain  what  the  effect  of  the  error  was.  Kow  it  is  per* 
fectly  clear  that  if  the  court  had  charged  the  jury  that  all  accounts  between 
the  parties  prior  to  the  last  six  years  were  barred  by  the  statute  of  limita- 
tions, they  could  not  have  given  a  verdict  for  the  plaintiff;  for  within  the 
last  six  years,  he  had  not  paid  as  much  as  he  owed  the  defendant ;  and  this 
point,  therefore,  properly  arises  upon  this  exception. 

But  although  this  view  of  the  case,  if  I  am  correct  in  it,  is  conclusive,  it 
may  be  well  briefly  to  consider  that  which,  upon  the  argument,  was  treated 
as  the  main  point  in  the  cause.  It  is  embraced  in  the  exception,  that  the 
payments  made  by  the  defendant  in  error  were  made  voluntarily,  with  a 
full  knowledge  of  all  the  facts  in  the  case ;  and  admitting  that  they  ex- 
ceeded the  amount  legally  due,  and  that  the  statute  of  limitations  was  out 
of  the  question,  the  excess  could  not  be  recovered  back,  the  mistake  being 
in  law  and  not  in  fact. 

Although  there  are  a  few  dicta  of  eminent  judges  to  the  contrary,  I  con- 
sider the  current  and  weight  of  authorities  as  clearly  establishing  the  posi- 
tion, that  where  money  is  paid  with  a  full  knowledge  of  all  the  facts  and 
circumstances  upon  which  it  is  demanded,  or  with  the  means  of  such  knowl- 
edge, it  cannot  be  recovered  back  upon  the  ground  that  the  party  supposed 
he  was  bound  in  law  to  pay  it,  when  in  truth  he  was  not.  He  shall  not  be 
permitted  to  allege  his  ignorance  of  law ;  and  it  shall  be  considered  a  vol- 
untary payment. 

This  position  was  broadly  stated  by  Buller,  J.,  in  Lowry  v.  Bourdieu,^ 
without  any  question,  or  the  expression  of  any  doubt  or  disapprobation  by 
the  rest  of  the  judges.  Although  it  is  true  that  that  case  may  have  been, 
and  probably  was  determined  on  the  ground  that  the  policy  upon  which  the 
premium  had  been  paid  was  a  gaming  policy,  that  the  parties  were  in  pari 
delicto,  and  that  the  law  would  not  aid  the  plaintiff  in  recovering  back  what 
he  had  paid  under  such  circumstances ;  still  it  is  not  to  be  supposed  that 
Lord  Mansfield  and  Mr.  Justice  Ashurst  would  have  suffered  the  dictum 
to  have  passed  without  animadversion,  if  they  had  not  assented  to  its 
correctness. 

In  Knibbs  v,  Hall,^  a  tenant  was  not  permitted  to  recover  back  from  his 
landlord,  or  to  be  allowed  by  way  of  set-off,  a  sum  of  money  which  he  had 
paid  beyond  the  rent  which  was  actually  due  from  him.     The  landlord  de- 

1  Doiigl.  470.  «  1  Esp.  83. 
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manded  25  guineas,  and  threatened  him  with  a  distress  if  he  did  not  pay  it. 
The  tenant  insisted  that  he  had  taken  the  premises  at  20  guineas,  and 
offered  to  pay  that  sum ;  but  under  the  supposition  that  he  could  not  defend 
himself  against  the  distress,  paid  the  25  guineas,  and  was  not  permitted  to 
recover  back  or  set  off  the  excess,  it  being  held  a  voluntary  payment.  So 
in  Brown  v.  McKinnally,^  and  Marriott  v,  Hampton,^  the  same  principle 
was  recognized. 

In  BuUer  p.  Harrison,'  the  money  was  paid  under  a  mistake  in  fact.  The 
assurer,  upon  a  representation  that  a  loss  had  been  sustained  by  one  of  the 
perils  covered  by  the  policy,  paid  the  insurance  to  the  agent  of  the  as- 
sured. But  soon  learning  that  it  was  a  '*  foul  loss,"  in  the  language  of  the 
case,  he  gave  notice  to  the  agent  of  the  fact,  and  also  not  to  pay  over  the 
money.  The  only  question  discussed  in  the  case  was,  whether  in  judgment 
of  law  the  money  had  been  paid  over  by  the  agent  before  he  received  the 
notice.  The  plaintiff's  right  to  recover  against  the  principal  was  not 
questioned. 

The  case  of  Bilbie  v,  Lumley  and  others,^  was  also  an  action  by  an  under- 
writer, to  recover  back  from  the  assured  £100  which  he  had  paid  upon  the 
policy.  The  ground  on  which  the  action  was  brought  was,  that  the  money 
had  been  paid  under  a  mistake,  the  defendant  not  having  disclosed  to  the 
plaintiff,  at  the  time  the  insurance  was  effected,  a  letter  relating  to  the  time 
of  the  sailing  of  the  ship  insured,  which  it  was  admitted  was  materitil. 
But  it  appeared  that  before  the  loss  was  adjusted  and  the  money  paid  on 
the  policy,  all  the  papers,  including  the  letter  in  question,  were  submitted 
to  the  plaintiff.  The  counsel  for  the  plaintiff  put  his  case  on  the  broad 
ground  that  it  was  sufficient  to  sustain  the  action  that  the  money  had  been 
paid  under  a  mistake  of  the  law,  the  plaintiff  not  being  apprised  at  the  time 
of  the  payment,  that  the  concealment  of  the  particular  circumstance 
disclosed  in  the  letter  was  a  defence  to  any  action  which  might  have 
been  brought  on  the  policy.  When  the  case  was  stated  at  bar,  Lord 
Ellenborouqh  would  not  hear  it  argued.  He  said  he  had  never  heard  of 
a  case  in  which  a  party  who  had  paid  money  to  another  voluntarily,  with  a 
full  knowledge  of  all  the  facts  of  the  case,  had  been  permitted  to  recover  it 
back,  on  account  of  his  ignorance  of  the  law,  except  the  case  of  Chatfield  v. 
Paxton  (in  a  note  to  Bilbie  v,  Lumley),  in  which  Lord  Kenyon,  at  nisi 
priiu,  had  dropped  an  intimation  of  that  sort.  Now,  upon  examination,  it 
will  be  found  that  in  the  case  of  Chatfield  v.  Paxton,  a  majority  of  the 
judges  put  the  case  upon  the  ground  that  the  payment  had  been  made  by 
the  plaintiff,  not  with  a  full  knowledge  of  the  facts,  but  only  under  a  blind 
suspicion  of  the  case.  Lord  Ellenborouoh  says  that  it  was  so  doubtful  on 
what  point  that  case  turned,  that  it  was  not  ordered  to  be  reported. 

In  Stevens  v.  Lynch,^  the  plaintiff  was  the  indorser,  and  the  defendant 
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the  drawer  of  a  bill  of  exchange.  The  defence  was,  that  the  plaintiff  had 
given  time  to  the  acceptor  after  his  dishonor  of  the  bill.  But  it  appeared 
that  the  defendant,  with  a  full  knowledge  of  that  fact,  said,  "  I  know  I  am 
liable,  and  if  Jones  (the  acceptor)  does  not  pay  it,  I  will.*'  The  court  say 
the  defendant  made  the  promise  with  a  full  knowledge  of  all  the  circum- 
stances, and  cannot  now  defend  himself  upon  the  groimd  of  his  ignorance 
of  the  law  when  he  made  the  promise. 

The  cases  of  Chatfield  v,  Paxton  and  of  Bize  w.  Dickason,^  were  cited  for 
the  plaintiff  upon  the  argument.  But  the  court  said  they  considered  those 
cases  to  have  proceeded  on  the  mistake  of  the  person  paying  the  money 
under  an  ignorance  or  misapprehension  of  the  facts  of  the  case. 

In  the  late  case  of  Brisbane  v.  Dacres,*  this  subject  was  elaborately  con- 
sidered by  the  Court  of  Common  Pleas,  and  the  principle  of  Bilbie  v.  Lumley 
recognized  and  adopted.  Brisbane  was  the  captain  of  a  frigate  belonging 
to  a  squadron  under  the  command  of  Admiral  Dacres,  the  testator  of  the 
defendant,  upon  the  Jamaica  station  ;  and  in  obedience  to  the  orders  of  the 
admiral,  in  April,  1808,  he  received  on  board  his  frigate  $700,000  belong- 
ing to  government,  and  proceeded  with  the  same  to  Portsmouth.  He  also 
received  on  board  between  one  and  two  millions  of  dollars  belonging  to 
individuals,  to  be  delivered  at  the  Bank  of  England.  The  government  and 
individual  money  was  delivered  according  to  order,  and  Captain  Brisbane 
received  from  the  government  for  the  freight  of  the  former  £850 ;  and  from 
the  Bank  of  England,  upwards  of  £7000  for  the  freight  of  the  latter.  He 
paid  over  to  the  admiral  one  third  of  the  sums  thus  received,  under  the 
belief  that  he  was  legally  entitled  to  it ;  but  upon  discovering  that  he  was 
not,  he  brought  this  action  to  recover  it  back.  It  was  shown  to  be  the 
usage  in  the  navy  for  the  captains  of  vessels  carrying  public  and  private 
treasure,  to  pay  one  third  of  the  freight  for  the  same  to  the  commander  of 
the  squadron  to  which  they  belonged,  though  it  was  admitted  that  since 
1801  the  admiral  had  in  such  cases  no  legal  claim  to  any  portion  of  the 
allowance.  But  the  court  held  that  tl^e  money,  having  been  paid  with  a 
full  knowledge  of  all  the  circumstances  and  facts  in  the  case,  could  not  be 
recovered  back,  because  it  had  been  paid  under  a  misapprehension  of  the 
law.  As  to  the  freight  for  the  money  belonging  to  individuals,  it  was  held 
that  Captain  Brisbane  had  no  right  to  carry  it ;  that  the  whole  of  that  part 
of  the  transaction  was  illegal ;  and  that,  the  parties  being  in  pari  delicto,  the 
law  would  aid  neither.  But  as  to  the  other  portion  of  the  demand,  it  was 
put  upon  the  broad  ground  which  I  have  stated,  against  the  opinion  of  Mr. 
Justice  Chambre.  Mr.  Justice  Gibbs  says,  where  a  man  demands  money 
of  another  as  a  matter  of  right,  and  he  pays  it  with  a  full  knowledge  of  the 
facts  upon  which  the  demand  is  founded,  he  never  can  recover  back  the  sum 
he  has  so  voluntarily  paid.  By  submitting  to  the  demand,  he  that  pays 
the  money  gives  it  to  the  person  to  whom  he  pays  it,  and  closes  the  trans- 
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notion  between  them.  He  who  receives  it  has  a  right  to  consider  it  a^s  his 
without  dispute ;  and  it  would  be  most  mischievous  and  unjust,  if  he  who 
has  acquiesced  in  the  right  by  such  voluntary  payment  should  be  at  liberty, 
at  any  time  within  the  statute  of  limitations,  to  rip  up  the  matter,  and 
recover  back  the  money. 

Against  these  cases  and  a  variety  of  others  in  which  the  same  principle 
is  acknowledged  with  more  or  less  distinctness,  there  is  nothing  to  oppose 
but  the  dictum  of  Db  Grey,  Ch.  J.,  in  Farmer  v,  Arundel,^  and  of  Lord 
Mansfield  in  Bize  v.  Dickason.^  The  observation  of  Ch.  J.  I)e  Grey  is, 
that  "  When  money  is  paid  by  one  man  to  another,  as  a  mistake  either  of 
fact  or  of  law,  or  by  deceit,  an  action  will  lie  to  recover  it  back."  But  in 
that  case  the  action  was  not  sustained,  although  the  money  had  been  paid 
by  the  plaintiff  under  a  clear  mistake  of  law.  The  case,  therefore,  not  only 
did  not  call  for  the  dictum^  but  is  in  direct  hostility  with  it.  The  proposi- 
tion of  Lord  Mansfield  in  Bize  v.  Dickason  was,  that  '*  Where  money  is 
paid  under  a  mistake,  which  there  was  no  ground  to  claim  in  conscience, 
the  party  may  recover  it  back  in  an  action  of  assumpsit."  If  his  Lordship 
meant  mistake  in  fact,  the  proposition  is  undoubted ;  and  that  he  did  so 
mean  and  express  himself,  Mr.  Justice  Giobs,  in  his  opinion  in  Brisbane  v, 
Dacres,  infers  with  great  force,  from  the  circumstance  that  Lord  Mansfield 
had  six  years  before,  in  Lowry  v,  Bourdieu,  heard  it  said  by  Mr.  Justice 
Buller,  that  '*  money  paid  in  ignorance  of  the  law  could  not  be  recovered 
back,"  and  had  not  dissented  from  the  doctrine ;  and  Buller,  Justice,  sat 
by  him  in  Bize  v.  Dickason,  and  would  not  have  heard  the  contrary  of  that 
doctrine  stated  without  noticing  it.  The  only  point  to  which  the  attention 
of  the  defendant's  counsel,  in  Bize  v.  Dickason,  seems  to  have  been  directed 
was,  whether  the  case  came  within  the  principle  of  Grove  v.  Dubois ;  •  and 
the  court  having  expressed  an  opinion  that  it  did,  he  abandoned  the  case, 
without  adverting  to  the  distinction  that  in  Grove  v.  Dubois  the  broker  had 
been  allowed  merely  to  set  off  his  demand,  and  here  he  sought  to  recover 
back  a  sum  which  he  had  actually  paid. 

Chief  Justice  Mansfield,  in  Brisbane  v.  Dacres,  in  adverting  to  these 
propositions  of  Ch.  J.  De  Grey  and  Lord  Mansfield,  says,  "  It  certainly  is 
very  hard  upon  a  judge,  if  a  rule  which  he  lays  down  generally  is  to  be 
taken  up  and  carried  to  its  full  extent.  Great  caution  ought  to  be  used 
by  the  court  in  extending  snch  maxims  to  cases  which  the  judge  who 
uttered  them  never  had  in  contemplation." 

If  money  paid  under  a  mistake  of  the  law,  though  with  a  full  knowl- 
edge of  the  facts  in  the  case,  can  be  recovered  back  in  all  cases  where  the 
party  to  whom  it  is  paid  is  not  in  conscience  and  equity  entitled  to  it,  what 
is  the  practical  distinction  between  a  mistake  in  fact  and  a  mistake  in  law. 
A  party  who  has  paid  money  under  a  mistake  in  fact  cannot  recover  it  back 
unless  he  is  equitably  entitled  to  it.     The  inquiry  in  every  case,  therefore, 
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must  be,  nat  whether  the  money  was  paid  under  a  misapprehension  of  the 
law,  or  in  ignorance  of  the  fact,  for  that  is  immaterial,  but  whether  the 
party  to  whom  it  was  paid  can  in  equity  and  conscience  retain  it.  If  he 
cannot,  if  there  was  any  mistake  of  any  character,  he  shall  refund. 

If  this  be  so,  why  has  this  question  been  so  frequently  and  elaborately 
discussed,  not  only  in  the  English,  but  in  our  own  courts ;  and  not  only  in 
the  courts  of  common  law,  but  in  courts  of  equity?  How  are  the  cases  of 
Bilbie  v.  Lumley  and  of  Brisbane  v,  Dacres  to  be  reconciled  with  this  prin- 
ciple 1  What  ground  of  conscience  or  equity  had  Admiral  Dacres  for  retain- 
ing the  money  paid  to  him  ]  He  had  neither  incurred  hazard  nor  rendered 
any  labor  or  service  in  its  transportation.  Captain  Brisbane  was  not  his 
servant,  nor  was  the  ship  which  carried  it  his  property.  Chief  Justice 
Mansfield,  in  his  solicitude  to  avoid  collision  with  the  dicta  of  Cliief  Jus- 
tice De  Grey  and  Lord  Mansfield,  does  indeed  suggest  a  ground  of  equity 
for  the  defendant.  He  says,  "  So  far  from  its  being  contrary  to  cequum  et 
bonum,  I  think  it  would  be  most  contrary  to  cequum  et  bonum  if  he  were 
obliged  to  repay  it ;  for  see  how  it  is :  If  the  sum  be  large,  it  probably 
alters  the  habits  of  his  life ;  he  increases  his  expenses ;  he  has  spent  it  over 
and  over  again ;  perhaps  he  cannot  pay  it  at  all,  or  not  without  great  dis- 
tress.** If  the  fact  of  having  expended  the  money,  or  of  its  being  incon- 
venient to  repay  it,  is  a  sufficient  ground  of  equity  to  enable  the  party  who 
has  received  it  under  a  mistake  of  law  to  retain  it,  I  apprehend  that  it  will 
practically  amount  to  the  same  thing  as  holding  that  it  shall  not  be  recov- 
ered back.  But  with  great  respect,  I  think  his  Lordship  might  better  have 
denied  those  dicta  to  be  law,  as  Lord  Ellenborough  did  in  Bilbie  v,  Lum- 
ley, than  to  have  sought  to  evade  them  by  this  gloss. 

Chief  Justice  Marshall  thought  there  was  a  distinction  between  a  mis- 
take in  fact  and  a  mistake  in  law,  when  he  said,  in  Hunt  v.  Rousmanier.^ 
"  Although  we  do  not  find  the  naked  principle  that  relief  may  be  granted, 
on  account  of  ignorance  of  law,  asserted  in  the  books,  we  find  no  case  in 
which  it  has  been  decided  that  a  plain  and  acknowledged  mistake  in  law  is 
beyond  the  reach  of  equity.'*  Chancellor  Kent  thought  such  a  distinction 
existed,  when  he  said,  in  Lyon  v,  Hichmond,*  **  Courts  do  not  undertake  to 
relieve  parties  from  their  acts  and  deeds  fairly  done,  on  a  full  knowledge  of 
facts,  though  under  a  mistake  of  the  law.  Every  man  is  to  be  charged  at 
his  peril  with  a  knowledge  of  the  law ;  there  is  no  other  principle  which  is 
safe  or  practicable  in  the  common  intercourae  of  mankind."  The  principle 
upon  which  courts  refuse  to  relieve  against  mistakes  in  law  is,  that  in  judg- 
ment of  law  there  is  no  mistake ;  every  man  being  held,  for  the  wisest  rea- 
son, to  be  cognizant  of  the  law.  The  act,  therefore,  against  which  the  party 
seeks  relief  is  his  own  voluntary  act,  and  he  must  abide  by  it.  This  prin- 
ciple steers  entirely  clear  of  the  conscience  or  equity  of  the  transaction. 

In  this  case,  therefore,  the  rent  having  been  reserved  in  sterling  money, 
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and  its  value  in  our  currency  being  fixed  by  statute,  and  therefore  a  ques- 
tion of  law,  if  the  plaintiff,  on  settling  his  rent  at  the  rate  of  £4  lis,  cur- 
rency for  £2  10«.  sterling,  acted  under  an  erroneous  impression  that  that 
was  its  legal  value,  he  cannot  now  recover  back  the  excess.  The  rent  was 
demanded  by  the  landlord  as  his  right.  By  submitting  to  the  demand,  as 
Mr.  Justice  Gibbs  expressed  it,  he  give^  the  money  to  the  party  to  whom 
he  pays  it,  and  closes  the  transaction  forever.  The  judgment  of  the  Com- 
mon Pleas  must  be  reversed. 

Judgment  of  reversal. 


HAVEN  V.   FOSTER 

In  the   Supreme    Judicial  Court  of  Massachusetts,   October  Term, 

1829. 

[Reported  in  9  Pickering,  112.] 

Assumpsit  for  money  had  and  received,  and  money  paid.  The  parties 
stated  a  case. 

On  the  19th  of  September,  1819,  Andrew  Craigie,  of  Cambridge  in  this 
Commonwealth,  died  there,  intestate,  seised  in  fee-simple  of  certain  land  in 
the  State  of  New  York,  and  of  real  estate  of  greater  value  in  Massachusetts, 
leaving  his  niece  Elizabeth,  the  wife  of  the  plaintiff,  and  his  three  nephews, 
Andrew  Foster,  John  Foster,  and  the  defendant,  his  heirs-at-law,  the  niece 
being  the  child  of  the  intcsttite's  sister  Elizabeth,  and  the  nephews  the 
children  of  his  sister  Mary,  and  all  four  being  children  of  the  same  father, 
Bossenger  Foster. 

In  October,  1819,  administration  upon  the  estate  of  Craigie  was  gimnted 
in  this  Commonwealth  to  his  widow.  No  letters  of  administration  were 
taken  out  in  New  York. 

After  the  death  of  Craigie,  the  plaintiff  and  his  wife,  with  Andrew  and 
John  Foster  and  the  defendant,  by  their  joint  deed  of  release  and  quitclaim, 
dated  November  17,  1821,  conveyed  all  their  right  to  the  greater  part  of 
the  intestate's  land  in  New  York  to  Thomas  Tufts,  of  Le  lioy,  in  that 
State,  for  the  consideration  in  fact  of  $24,540,  Tufts  well  knowing  the  nature 
of  the  title  he  acquired  by  this  purchase.  The  deed  was  executed  and 
acknowledged  at  Cambridge,  and  by  agreement  of  the  parties  was  carried 
by  the  plaintiff  to  Albany  in  the  State  of  New  York,  where,  on  December  1, 
1821,  Tufts  executed  a  bond  of  that  date  to  each  of  the  grantors,  for  one 
quarter  part  of  the  consideration  of  the  deed,  payable  by  certain  instal- 
ments, with  interest  semi-annually  at  the  rate  of  seven  per  cent,  the  legal 
rate  of  interest  in  New  York,  which  bonds  were  secured  by  four  several 
mortgages,  each  of  one  undivided  fourth  part  of  the  lands  conveyed  to 
Tufts.     The  deed  and  bonds  were  placed   by  the   plaintiff,  but  without 
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express  authority  from  the  other  grantors,  in  the  hands  of  J.  V.  Henry,  a 
lawyer  at  Albany,  with  directions,  upon  the  receipt  of  the  mortgages  exe- 
cuted and  recorded,  to  transmit  the  deed  to  Tufts,  and  tlie  bunds  and 
mortgages  to  the  respective  obligees  and  mortgagees  therein  named.  The 
bonds  and  mortgages  were  sent  by  Henry  to  the  plaintiff,  who  delivered 
them  to  the  several  parties  in  whose  names  they  were  taken. 

On  the  9th  of  March,  1824,  the  whole  amount  of  the  bonds  was  paid  to 
the  obligees  respectively,  deducting  from  each  the  sum  of  $1,875,  which 
was  left  in  the  hands  of  Tufts  for  the  purpose  of  paying,  and  with  which 
he  undertook  to  pay,  a  debt  of  $7,500,  due  from  Craigie's  estate  to  Benjamin 
Lee;  which  debt  arose  out  of  a  contract,  dated  April  19,  1819,  between 
Craigie  and  Lee,  for  the  loan  of  $15,000  by  Lee  to  Craigie,  which  Craigie 
was  to  receive  from  Lee  progressively,  as  stated  in  the  contract.  This 
contract  was  accompanied  by  a  note  for  $15,000  made  by  Craigie  to  Lee, 
secured  by  a  mortgage  of  part  of  the  lands  released  by  Craigie's  heirs  to 
Tufts.  Craigie  received  $4,957  under  this  contract  and  the  administratrix 
received  $2,235,  which  sums,  with  interest  to  June  15,  1820,  amounted  to 
$7,500;  and  by  an  agreement  dated  July  17,  1820,  the  intended  loan  was 
reduced  to  that  sum;  which  was  to  carry  interest  from  June  15,  1820.  At 
the  time  when  Tufts  undertook  to  pay  this  debt,  Lee's  right  of  action  on 
the  note,  against  the  administratrix,  was  barred  by  Stat.  1791,  c.  28,  limit- 
ing suits  against  administrators  to  four  years.  By  an  arrangement  between 
the  administratrix  and  the  heirs  of  Craigie,  made  in  September,  1822,  by 
virtue  of  which  certain  stock  in  this  Commonwealth  belonging  to  the 
intestate's  estate  came  under  the  control  and  management  of  the  heirs,  it 
was  stipulated,  that  among  other  claims  the  debt  to  Lee,  of  $7,500,  should 
be  paid  out  of  the  proceeds  of  the  stock  when  sold ;  but  the  sale  not  having 
been  effected  at  the  time  when  Tufts  proposed  to  make  the  before-recited 
payments  to  the  plaintiff  and  John  and  Andrew  Foster  and  the  defendant, 
it  was  then  further  agreed  between  them  and  tlie  administratrix,  that  the 
payment  by  them  of  the  debt  to  Lee  should  have  the  same  effect  upon  the 
rights  of  the  parties  in  interest,  as  if  it  had  been  paid  by  her  as  adminis- 
tratrix, it  not  being  then  certain  that  the  personal  estate  of  the  intestate 
would  be  sufficient  to  pay  his  debts.  Tufts  did  not  pay  Lee  any  part  of 
the  debt,  and  in  consequence  of  his  neglect,  Lee  resorted  to  his  remedy  on 
his  mortgage,  and  in  pursuance  of  a  decree  in  chancery  in  Kew  York,  satis- 
fied the  debt  and  costs  by  a  sale  of  about  half  of  the  mortgaged  premises. 
Before  Lee  obtained  the  decree,  he  had  agreed  with  the  plaintiff  and  John 
and  Andrew  Foster  and  the  defendant,  that  for  the  satisfaction  of  his  debt, 
he  would  resort  only  to  Tufts  and  the  land  mortgaged,  and  would  refund 
the  interest  paid  on  the  note  by  the  administratrix  subsequently  to  the 
provision  made  for  the  payment  of  the  debt  through  Tufts,  —  the  plaintiff 
and  John  and  Andrew  Foster  and  the  defendant  agreeing  that  Lee  might 
use  the  bond  taken  by  them  from  Tufts  for  the  payment  of  the  debt  to 
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Lee,  and  the  judgment  recovered  by  them  thereon  against  the  surety ; 
which  bond,  and  a  copy  of  the  judgment,  were,  about  three  years  after  the 
9th  of  March,  1824,  transmitted  to  Lee;  and  his  attorney,  on  receiving  on 
tlie  bond  and  judgment,  from  the  executrix  of  the  last  will  of  the  surety, 
the  amount  of  interest  refunded  by  Lee  to  the  estate  of  Craigie,  and  the 
costs  of  the  suit  on  the  bond,  released  the  judgment;  and  Lee  never  made 
any  other  use  of  the  bond  and  judgment,  before  the  same  were  so  released. 
On  the  9th  of  March,  1824,  the  defendant  received  from  Tufts  the  sum  of 
So,  161.38  in  full  for  the  principal  secured  by  his  bond,  and  the  interest 
thereon  to  the  6th  of  that  month,  and  the  further  sum  of  $19.12  for 
compound  interest  thereon,  making  in  the  whole  the  sum  of  $5,180.50, 
after  deducting  $1,875,  as  before  mentioned.  The  sum  received  has  not 
been  productive  during  the  whole  time  since  the  9th  of  March,  1824,  and 
the  defendant  has  received  thereon  for  interest  to  the  9th  of  October,  1828, 
only  $999.18. 

On  the  29th  of  May,  1826,  the  plaintiff  and  his  wife,  with  John  and 
Andrew  Foster  and  the  defendant,  by  their  joint  deed  of  release  and  quit- 
claim of  that  date,  conveyed  all  their  right  in  another  parcel  of  land  in 
the  State  of  New  York,  of  which  Craigie  died  seised  in  fee  simple,  to  David 
Lane  of  Hudson  in  that  State,  a  part  ($950)  of  the  consideration  of  which 
was  paid  on  that  day  and  divided  equally  between  the  plaintiff  and  John 
and  Andrew  Foster  and  the  defendant;  one-fourth  of  which  sum  remains 
still  in  the  defendant's  .hands. 

The  statute  of  New  York  of  February  23,  1786,  regulating  descents, 
was  in  force  at  the  time  of  Craigie*s  decease,  according  to  which  the  children 
of  his  two  sisters  took  per  stirpes  and  not  per  capita;,  but  of  this  statute 
all  the  parties  interested  in  the  estate  of  Craigie  were  ignorant  at  the  time 
of  the  transactions  before  recited. 

If  upon  these  facts  the  court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover,  judgment  was  to  be  rendered  for  him  for  such  sum  as 
the  court  should  order ;  otherwise  the  plaintiff  was  to  become  nonsuit. 

The  case  was  argued  in  writing. 

Metcalf  for  the  plaintiff. 

A,  Hilliard  for  the  defendant. 

The  opinion  of  the  court  was  drawn  up  by 

MoRTox,  J  [After  stating  some  of  the  facts.]  By  the  statute  of  dis- 
tributions of  this  State  these  heirs,  standing  in  the  same  degree  of  relation- 
ship to  the  intestate,  inherited  his  estate  in  equal  proportions.  But  by  the 
statute  of  New  York,  which  carries  the  doctrine  of  representation  farther 
than  the  law  of  this  State,  or  indeed  than  the  civil  or  common  law,  these 
heirs  inherited  per  stirpes  and  not  per  capita.  So  that  the  estate  in  New 
York  descended,  one-half  to  the  wife  of  the  plaintiff,  and  the  other  half 
to  the  defendant  and  his  two  brothers;  being  one-sixth  instead  of  one- 
quarter  to  each. 
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Of  the  provisions  and  even  existence  of  this  statute,  all  the  heirs  were 
entirely  ignorant  during  the  whole  of  the  transactions  stated  in  the  case. 
The  plaintiff,  having  discovered  the  mistake,  now  seeks  by  this  action  to 
reclaim  of  the  defendant  one-third  of  the  amount  received  by  him  on 
account  of  the  sale  of  the  New  York  lands,  with  interest  from  the  time  of 
its  receipt.  And  the  question  now  submitted  to  our  decision  is,  whether 
he  is  entitled  to  a  repetition  of  the  whole  or  any  part  of  this  amount. 

Had  the  parties  been  informed  of  their  respective  rights  under  the  laws 
of  New  York,  it  cannot  be  doubted  that  tlie  plaintiff  would  have  retained 
one  moiety  of  the  land  in  that  State,  or  would  have  received  to  himself 
one-half  of  the  consideration  for  which  it  was  sold.  The  distribution  of 
the  avails  of  the  sale  was  made  by  the  heirs  upon  the  confident  though 
mistaken  supposition,  that  they  were  equally  entitled  to  them.  They  pcted 
in  good  faith,  upon  a  full  conviction  that  they  were  equal  owners  of  the 
estate.  It  turned  out,  however,  to  the  surprise  of  all  of  them,  that  they 
owned  the  estate  in  very  unequal  proportions,  and  that  the  defendant  and 
his  brothers  had  received  not  only  the  price  of  their  own  estate,  but  also 
the  price  of  a  part  of  the  plaintiff's  estate. 

Equity  would  therefore  seem  to  require,  that  the  defendant  should  restore 
to  the  plaintiff  the  amount  received  for  the  plaintiff's  estate.  It  was  re- 
ceived by  mistake,  and  but  for  the  mistake  would  not  have  come  to  the 
defendant's  hands.  If  the  whole  estate  had  been  owned  by  the  plaintiff, 
and  the  defendant,  having  no  interest  in  it,  had  rectjived  the  whole  consid- 
eration, the  equitable  right  of  repetition  would  have  been  no  stronger ;  it 
mifi:ht  have  been  more  manifest. 

The  suggestion  that  the  provisions  of  the  New  York  statute  are  in 
themselves  inequitable,  is  no  answer  to  this  view  of  the  case.  Whether 
the  law  of  descent  in  that  State  is  more  or  less  reasonable  and  just  than 
ours,  it  is  neither  our  province  nor  desire  to  inquire.  All  statutes  regulating 
the  descent  and  distributions  of  intestate  estate  may  be  considered  as 
positive,  and  in  some  degree,  arbitrary  rules.  And  when  a  person,  by 
inheritance  or  purchase,  becomes  lawfully  seised  of  any  estate  without  fraud 
or  fault  on  his  part,  it  would  be  as  inconsistent  with  sound  ethics,  as  with 
sound  law,  to  devest  him  of  it  because  the  rule  of  law  by  which  he  held  it 
was  deemed  unreasonable.  And  if,  by  accident  or  mistake,  another  should 
get  possession,  it  is  not  easy  to  see  upon  what  principle  he  would  be  justified 
in  retaining  it. 

In  the  case  at  bar,  the  division  of  the  consideration  money  was  made 
by  the  agreement  of  all  the  parties  interested.  The  defendant  received 
the  money  with  the  plaintiff's  consent.  But  it  was  an  implied,  rather 
than  express  agreement. 

The  defendant  also  received  the  money  under  a  claim  of  right.  The  de- 
fendant believed  himself  to  be  legally  and  equitably  entitled  to  one-quarter 
part  of  the  proceeds  of  the  sale.     And  under  this  belief  he  claimed  it  as 


SECT.  I.]  HAVEN   V,   FOSTEB.  127 

being  rightfully  due  to  him,  and  the  plaintiff,  under  the  influence  of  the 
same  belief,  assented  to  the  justice  of  the  claim,  and  agreed  to  the  equal 
distribution  which  was  made. 

It  was  not  however  paid  to  the  defendant  by  way  of  compromise.  No 
controversy  existed  between  the  parties.  There  was  not  even  a  difference 
of  opinion  between  them  in  relation  to  their  respective  purparties  in  the 
estate  before  it  was  sold,  or  to  the  apportionment  of  the  avails  after  the  sale. 
There  was  therefore  no  room  for  concession  ou  the  one  side  or  the  other, 
and  nothing  between  them  which  could  be  the  subject  of  compromise. 

Nor  do  the  facts  furnish  any  ground  to  presume  that  the  plaintiff*  intended 
to  grant  anything  to  the  defendant,  or  to  yield  any  of  his  legal  rights. 
JVemo  presumitur  donare.  And  we  have  no  reason  to  believe  that  the 
plaintiff  intended  to  give  away  auy  part  of  his  own  property,  or  his  wife's 
inheritance. 

The  mistake  in  the  distribution  of  the  consideration  money  for  which  the 
land  was  sold,  ai*ose  from  the  mutiial  ignorance  of  the  law  of  descents  in 
New  York.  Can  this  mistake  be  corrected  and  the  plaintiff*  be  restored  to 
the  rights  which  he  had  under  this  statute  1 

It  is  in  the  first  place  objected,  that  the  plaintiff's  ignorance  was  owing 
to  his  own  negligence ;  that  he  shall  not  be  allowed  to  take  advantage  of 
his  own  laches ;  that  what  a  man  may  learn  with  proper  diligence,  he  shall 
be  presumed  to  know ;  and  that  against  mistakes  arising  from  negligence, 
even  a  court  of  equity  will  not  relieve. 

In  all  civil  and  criminal  proceedings  every  man  is  presumed  to  know  the 
law  of  the  land,  and  whenever  it  is  a  man's  duty  to  acquaint  himself  with 
facts,  he  shall  be  presumed  to  know  them.  But  this  doctrine  does  not 
apply  to  the  present  case.  It  was  not  the  duty  of  the  plaintiff  to  know 
the  laws  of  New  York,  nor  does  ignorance  of  them  imply  negligence. 
Knowledge  cannot  be  imputed  to  the  plaintiff,  and  it  is  expressly  agreed 
that  he,  as  well  as  the  defendant,  was  entirely  ignorant  of  the  statute  of 
New  York.  Besides,  it  was  as  much  the  duty  of  the  defendant  as  of  the 
plaintiff,  to  be  acquainted  with  the  laws  of  New  York.  And  if  either  is 
guilty  of  negligence,  both  are,  in  this  respect,  in  pari  delicto. 

The  objection  that  the  title  to  real  estate  cannot  be  tried  in  this  form  of 
action,  cannot  avail  the  defendant ;  because  it  seems  to  us  very  clear,  that 
no  title  is  or  can  be  drawn  in  question,  in  the  present  case. 

The  principal  objection  to  the  plaintiff's  recovery,  and  the  one  most 
relied  upon  by  the  defendant's  counsel,  is,  that  the  payment  to  the  defend- 
ant was  made  through  misapprehension  of  the  law,  and  therefore  that  the 
money  cannot  be  reclaimed. 

It  is  alleged,  that  to  allow  the  plaintiff  to  recover  in  the  present  action, 
would  be  to  disregard  the  common  presumption  of  a  knowledge  of  the  law, 
and  to  violate  the  wholesome  and  necessary  maxim  Ignorantia  juris  quod 
quisqve   tenetur  scire,  neminevi  excusat     This  objection  has  been  strongly 


128  HAVEN   V.   FOSTER.  [CHAP.  IL 

urged  by  the  defendant's  counsel,  and  learnedly  and  elaborately  discussed 
by  the  counsel  on  both  sides.  It  is  believed  that  all  the  authorities  appli* 
cable  to  the  point,  from  the  civil  as  well  as  the  common  law,  have  been 
brought  before  the  court. 

Whether  mouey  paid  through  ignorance  of  the  law  can  be  recovered 
back,  is  a  question  much  vexed  and  involved  in  no  inconsiderable  perplexity. 
We  do  not  court  the  investigation  of  it,  and  before  attempting  its  solution, 
it  may  be  well  to  ascertain,  whether  it  is  necessary  to  the  decision  of  the 
case  before  us. 

That  a  mistake  in  fact  is  a  ground  of  repetition,  is  too  clear  and  too  well 
settled  to  require  argument  or  authority  in  its  support. 

The  misapprehension  or  ignorance  of  the  parties  to  this  suit  related  to 
a  statute  of  the  State  of  New  York.  Is  this,  in  the  present  question,  to 
be  considered  fact  or  law  ? 

The  existence  of  any  foreign  law  must  be  proved  by  evidence  showing 
what  it  is.  And  there  is  no  legal  presumption  that  the  law  of  a  foreign 
state  is  the  same  as  it  is  here.  2  Stark.  Ev.  (Metcalf 's  Ed.)  568 ;  Male  v. 
Roberts.^  If  a  foreign  law  is  unwritten,  it  may  be  proved  by  parol  evidence ; 
but  if  written,  it  must  be  proved  by  documentary  evidence.  Kenny  v. 
Clarkson;*  Frith  v.  Sprague;^  Consequa  v,  Willings.*  The  laws  of  other 
States  in  the  union  are  in  these  respects  foreign  laws.  Eaynham  v. 
Canton.* 

The  courts  of  this  State  are  not  presumed  to  know  the  laws  of  other 
States  or  foreign  nations,  nor  can  they  take  judicial  cognizance  of  them, 
till  they  are  legally  proved  before  them.  But  when  established  by  legal 
proof,  they  are  to  be  construed  by  the  same  rules  and  to  have  the  same 
effect  upon  all  subjects  coming  within  their  operation,  as  the  laws  of  this 
State. 

That  the  lex  loci  ret  sita  must  govern  the  descent  of  real  estate,  is  a 
principle  of  our  law  with  which  every  one  is  presumed  to  be  acquainted. 
But  what  the  lex  loci  is,  the  court  can  only  learn  from  proof  adduced  before 
them.  The  parties  knew,  in  fact,  that  the  intestate  died  seised  of  estate 
situated  in  the  State  of  New  York.  They  must  be  presumed  to  Know  that 
the  distribution  of  that  estate  must  be  governed  by  the  laws  of  New  York. 
But  are  they  bound,  on  their  peril,  to  know  what  the  provisions  of  these 
laws  are]  If  the  judicial  tribunals  are  not  presumed  to  know,  why  should 
private  citizens  be  1  If  they  are  to  be  made  known  to  the  court  by  proof, 
like  other  facts,  why  should  not  ignorance  of  them  by  private  individuals 
have  the  same  effect  upon  their  acts  as  ignomuce  of  other  facts  ]  Jiiru 
ignorantia  est,  cum  jus  nostrum  ignoramuSy  and  does  not  extend  to  foreign 
laws  or  the  statutes  of  other  States. 

We  are  of  opinion,  that  in  relation  to  the  question  now  before  us,  the 

1  8  Eap.  163.  M  Johns.  385.  '  14  MasA.  455. 

*  Pet.  C.  C.  229.  *  3  Pick.  298. 
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statute  of  New  York  is  to  be  considered  as  a  fact,  the  ignorance  of  which 
may  be  ground  of  repetition.  And  whether  ignorantia  legis  furnishes  a 
similar  ground  of  repetition,  either  by  the  civil  law,  the  law  of  £ngland, 
or  the  law  of  this  Commonwealth,  it  is  not  necessary  for  us  to  determine. 
The  examination,  comparison,  and  reconciliation  of  all  the  conflicting  dicta 
and  authorities  on  this  much  discussed  question  is  a  labor  which  we  have 
neither  leisure  nor  inclination  to  undertake. 

In  the  view  which  we  have  taken  of  this  case,  it  appears  that  the  de- 
fendant received  a  part  of  the  consideration  for  which  the  plaintiff's  estate 
was  sold ;  that  it  was  received  by  mistake ;  and  that  this  mistake  was  in  a 
matter  of  fact,  tie  therefore  has  in  his  hands  money  which  ex  ceqiio  et  bono 
he  is  bound  to  repay,  and  there  is  no  principle  of  law  which  interposes  to 
prevent  the  recovery  of  it  out  of  his  hands. 

The  action  for  money  had  and  received,  which  for  its  equitable  properties 
is  ever  viewed  with  favor,  is  the  proper  remedy  for  its  repetition.  The 
mode  in  which  the  payment  was  originally  secured  by  bond  and  mortgage 
forms  no  objection  to  the  recoveiy,  inasmuch  as  the  money  was  in  fact  paid 
before  the  action  was  commenced.  The  plaintiff's  remedy  will  extend  to 
all  the  money  actually  received  by  the  defendant  beyond  his  legal  proportion 
of  the  estate.  Whether  it  shall  extend  further,  is  a  question  involved  in 
some  difficulty. 

The  estate  in  New  York,  at  the  decease  of  the  intestate,  was  under 
mortgage.  This  mortgage  was  satisfied  from  the  estate  itself,  and  the 
amount  thus  paid  deducted  from  the  consideration  money.  The  plaintiff 
now  contends  that  this  incumbrance  ought  to  have  been  removed  by  a 
payment  from  the  personal  estate,  or  if  that  was  insufficient,  from  the  real 
estate  in  this  Commonwealth. 

In  the  consideration  of  this  question,  it  must  not  be  forgotten  that  the 
plaintiff  can  recover  only  what  in  equity  and  good  conscience  is  due  to  him. 
What  descended  to  the  heirs  in  New  York]  The  estate  there,  not  free 
^m  all  incumbrances,  but  with  this  mortgage  upon  it.  Did  equity  require 
that  the  defendant  and  his  brothers  should  advance  three-fourths  of  the 
money  to  pay  off  this  mortgage,  that  the  plaintiff  might  have  one-half  the 
estate  increased  in  value  by  this  payment  1 

The  mortgagee  relied  entirely  upon  his  lien  on  the  estate ;  otherwise  he 
would  have  demanded  payment  of  the  administratrix,  and  sought  a  remedy 
against  her  upon  the  personal  security  of  the  intestate.  This  he  omitted 
to  do  until  the  claim  was  barred  by  the  statute  of  1791,  c.  28.  The  only 
sure  remedy  then  remaining  was  upon  his  mortgage.  This  remedy  he 
resorted  to,  and  obtained  from  the  land  mortgaged  satisfaction  of  his  debt, 
by  a  sale  of  part  of  it  according  to  the  laws  of  New  York. 

It  is  true  that  before  this  claim  against  the  estate  was  barred  by  the 
statute  of  limitations,  the  heirs  agreed  with  the  administratrix  that  the 
debt  should  be  paid  out  of  the  proceeds  of  a  sale  of  certain  corporate 
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stock.  But  the  stock  was  not  sold  so  as  to  make  the  payment,  and  after 
the  demand  was  barred  the  heirs  made  an  agreement  with  the  purchaser 
of  their  estate  in  New  York,  that  he  should  retain  enough  of  the  considera- 
tion which  was  then  due  to  them  to  remove  this  incumbrance,  deducting 
an  equal  amount  from  each  bond.  After  the  deduction  of  this  anioimt 
from  the  bonds,  the  balances  were  paid  to  the  obligees,  and  thus  the 
bonds  were  satisfied  and  discharged.  The  effect  of  this  arrangement  by 
the  heirs  was,  to  leave  the  estate  in  the  hands  of  the  purchaser  in  the 
same  situation  it  would  have  been  had  it  been  sold  subject  to  this 
incumbrance. 

It  must  be  presumed  that  the  heirs  stipulated  to  remove  the  incumbrance 
or  to  furnish  the  purchaser  with  the  means  of  doing  it.  If  this  was  not 
the  case,  they  voluntarily  agreed  to  relinquish  a  part  of  the  purchase-money. 
In  this  event  it  was  equivalent  to  a  reduction  of  the  price  of  the  estate, 
and  the  plaintiff  can  have  no  claim  to  any  more  than  one-half  of  the  price 
which  was  finally  agreed  upon  and  actually  paid. 

If  the  heirs  agreed  to  pay  off  this  mortgage,  it  was  a  part  of  the  agree- 
ment that  it  should  be  paid  out  of  a  particular  fund.  As  this  agreement 
was  made  by  the  plaintiff  under  the  mistaken  supposition  that  he  owned 
but  a  quarter,  when  in  fact  he  owned  half  of  it,  he  claims  to  be  relieved 
from  its  operation.  If  the  agreement  is  invalid  in  part,  it  must  be  so  in 
the  whole.  The  plaintiff  cannot  be  released  from  it  and  the  defendant  be 
bound  by  it.  If  the  plaintiff,  with  a  knowledge  of  his  rights,  would  not 
have  agreed  to  pay  out  of  this  fund ;  so  the  other  heirs,  with  the  same 
knowledge,  would  not  have  agreed  to  pay  at  all.  They  would  have  relied 
upon  their  statute  bar,  and  left  the  mortgagee  to  his  remedy  on  the  mort- 
gaged estate  and  their  grantee  to  his  remedy  against  his  grantors  or  in 
resisting  payment  of  his  bonds. 

Although  this  agreement  was  founded  in  misapprehension,  yet  as  it  was 
made  in  good  faith  and  has  been  executed,  as  the  parties  cannot  be  restored 
to  the  situation  they  were  in  when  it  was  made,  and  as  the  effect  of  annul- 
ling it  as  to  one  would  be  manifest  injustice  to  the  other,  we  can  see  no 
good  reason  why  both  should  not  be  bound  by  it.^ 

Upon  a  view  of  the  whole  case,  it  is  the  opinion  of  the  court,  that  the 
plaintiff  recover  one-third  of  the  whole  amount  received  by  the  defendant 
on  account  of  the  sale  of  lands  in  New  York,  with  interest  from  the  service 
of  the  writ. 

^  A  portion  of  the  opinion  not  relating  to  the  question  of  mistake  has  been 
omitted.  —  £d. 
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JOHN   CLAFLIN,   Jr.   v,   WILLIAM  GODFREY. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1838. 

[RqHfrted  in  21  Pickering ,  1.] 

Assumpsit  to  recover  the  sum  of  11722.77,  with  interest  from  June  17, 
1833. 

The  plaintiff  proved,  that  on  April  4,  1828,  Stephen  R  Parkhurst, 
Nathan  Parkhurst,  and  Parmenas  P.  Parkhurst,  copartners  under  the  firm 
of  Stephen  R.  Parkhurst  &  Co.,  made  their  promissory  note  to  John  Famum, 
in  the  sum  of  $4500,  and  at  the  same  time  executed  and  delivered  to  him, 
as  security  for  the  note,  a  mortgage  of  renl  estate,  by  them  owned,  situate 
in  Milford.  The  real  estate  was  then  subject  to  two  mortgages,  one  to 
D.  Waldo,  to  secure  the  payment  of  $200,  the  other  to  R.  Waldo,  to  secure 
the  payment  of  $1000. 

On  July  3,  1830,  Stephen  R.  Parkhurst,  in  behalf  of  himself  and  Nathan 
and  Parmenas,  agreed  with  Famum,  in  lieu  of  the  note  for  $4500,  to  deliver 
to  him,  within  six  months,  4000  yards  of  satinet,  and  to  give  him  security 
therefor;  and  in  pursuance  of  this  agreement  Stephen  procured  Claflin,  the 
plaintiff,  to  give  his  note  to  Farnum  for  the  satinet.  Famum  thereupon 
transferred  to  the  plaintiff  the  note  for  $4500,  by  indorsing  it  without 
recourse  to  himself,  and  at  the  same  time  assigned  to  the  plaintiff  the 
mortgage  given  as  collateral  security  for  the  note.  Before  the  5th  of 
November  then  next,  Parkhurst  &  Co.  paid  the  note  given  by  the  plaintiff 
to  Famum,  and  afterwards,  on  or  before  that  day,  delivered  the  same  to 
Godfrey,  the  defendant. 

On  the  same  5th  of  November,  Parkhurst  &  Co.  and  the  defendant  had 
a  reference  of  various  matters  between  them,  the  plaintiff  being  one  of  the 
arbitrators ;  and  upon  the  hearing  before  the  arbitrators  it  was  ascertained 
and  admitted,  among  other  things,  that  the  defendant  was  then  liable  as 
surety  for  Parkhurst  &  Co.  to  the  Mendon  Bank,  for  the  sum  of  $4000,  on 
a  note  made  by  Parkhurst  &  Co.  as  principals,  and  the  defendant  and  one 
Ithiel  Parkhurst  as  sureties ;  and  that  there  was  due  to  the  defendant  from 
Parkhurst  &  Co.  the  sum  of  $1801.06.  The  defendant  had  other  claims 
against  Parkhurst  &  Co.,  and  was  under  other  liabilities  on  their  account,  V 
as  security  for  which  he  held  two  mortgages. 

At  the  hearing  before  the  arbitrators,  the  defendant  produced  the  note 
given  by  the  plaintiff  to  Famum,  and  it  was  stated  by  Stephen  R.  Parkhurst 
and  the  defendant,  liefore  the  arbitrators,  the  plaintiff  being  present  and 
hearing  the  statement,  that  the  satinet  with  which  Parkhurst  &  Co.  had 
paid  Famum,  was  made  of  wool  furnished  by  the  defendant  under  a  certain 
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contract,  dated  March  6,  1830,  and  that  therefore  the  defendant  vas  to 
have  the  benefit  of  the  mortgage  made  to  Famum.  Stephen  then  agreed 
with  the  defendant,  that  the  note  given  by  the  plaintiff  to  Famum  should 
be  given  up  by  the  defendant  to  the  plaintiff,  and  that  the  note  and  mort- 
gage for  $4500,  should  be  assigned  by  the  plaintiff  to  the  defendant,  to  be 
held  by  the  defendant  as  further  security  on  account  of  his  claims  and 
liabilities;  and  thereupon  the  plaintiff,  upon  receiving  his  note  from  the 
defendant,  transferred  to  the  defendant  the  note  and  mortgage  for  $4500^ 
indorsing  the  note  without  recourse. 

After  the  arbitrators  had  made  their  award,  they  were  requested  to 
apportion  the  several  claims  and  liabilities  of  the  defendant,  upon  and 
among  the  three  mortgages  held  by  him,  and  in  compliance  with  such 
request  they  directed,  that  he  should  hold  the  Famum  mortgage  to  indem- 
nify him  against  his  liability  as  surety  on  the  note  for  $4000  to  the  Mendon 
Bank,  and  as  security  for  the  payment  of  $756,  part  of  the  sum  found  due 
to  him  on  account  He  thereupon  agreed  to  hold  the  Famum  mortgage 
for  that  purpose  and  no  other,  and  gave  a  bond  to  Stephen  to  that  effect. 
On  November  12,  1831,  the  defendant  transferred  the  note  and  mortgage 
for  $4500,  to  the  Mendon  Bank,  to  be  held  by  the  bank  as  collateral  security 
for  the  payment  of  the  note  of  $4000,  on  which  the  defendant  was  a 
surety. 

On  November  12,  1831,  Stephen,  Nathan,  and  Parmenas  again  mort- 
gaged the  same  real  estate  to  William  Whitney,  to  secure  the  payment  of 
all  such  advances  and  claims  as  he  might  have  against  Parkhurst  &  Co. 

In  January,  1833,  the  right  in  equity  of  Stephen,  Nathan,  and  Parmenas 
to  redeem  the  same  real  estate  was  taken  on  an  execution  in  favor  of  a 
creditor,  and  the  plaintiff  and  Lee  Claflin  and  the  defendant  agreed  to 
become  the  joint  purchasers,  provided  they  could  obtain  it  for  a  certain 
price ;  and  on  February  25,  1833,  it  was  sold  to  them  for  $2000,  and  on 
the  same  day  a  deed  thereof  was  duly  made  to  them  by  the  oflScer.  Among 
the  incumbrances  ou  the  estate,  subject  to  which  the  equity  of  redemption 
was  sold,  the  Famum  mortgage  was  mentioned  by  the  officer,  at  the  sale 
and  in  his  deed.  He  also  mentioned  the  Whitney  mortgage,  and  stated 
that  the  amount  due  thereon  was  less  than  $2000.  It  was  a  part  of  the 
agreement  between  the  plaintiff  and  defendant  and  Lee  Claflin,  that  the 
Farnum  mortgage  should  be  relieved  from  the  claim  of  the  Mendon  Bank, 
by  the  payment  of  the  note  for  $4000,  and  that  the  assignment  to  the 
bank,  which  had  not  been  recorded,  should  be  cancelled,  and  that  the 
defendant  should  convey  one-third  of  the  mortgage  to  the  plaintiff  and 
one-third  to  Lee  Claflin. 

Stephen  R.  Parkhurst,  by  conveyances  from  Nathan  and  Parmenas,  had 
become  the  sole  owner  of  the  right  to  i*edeem  from  the  sale  on  execution, 
and  on  March  6,  1833,  in  consideration  of  $300  pajd  him  by  the  plaintiff, 
the  defendant,  and  Lee  Claflin,  he  quitclaimed  to  them  all  his  right,  title, 
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and  interest  in  the  estate,  they  agreeing  to  take  up  the  note  for  $4000  to 
the  Mendon  Bank. 

On  June  17,  1833,  the  plaintiff  and  Lee  Claflin  each  paid  to  the  defendant 
one-third  part  oi  the  amount  due  on  the  note  for  $4000,  by  giving  with 
the  defendant  their  joint  and  several  note  therefor  to  the  bank,  which  note 
has  since  been  paid  by  them  in  equal  portions ;  and  the  plaintiff  and  Lee 
Claflin  also  paid  each  one-third  part  of  the  sum  of  $756,  with  interest 
thereon,  by  cash  paid  to  the  defendant;  the  third  part  of  both  sums 
amounting  to  $1722.77.  The  bank  thereupon  gave  up  the  note  for  $4000, 
and  the  note  for  $4500,  and  cancelled  the  deed  of  assignment  made  by  the 
defendant  to  the  bank,  of  the  Faruum  mortgage,  intending  thereby  to 
revest  in  the  defendant  whatever  estate  he  had  at  the  time  of  making  the 
assignment,  so  as  to  enable  him  to  assign  to  the  plaintiff  and  Lee  Claflin, 
in  the  manner  before  mentioned. 

On  the  same  17th  of  June,  the  defendant,  in  consideration  of  the  sum  of 
$3454.54  so  paid  by  the  plaintiff  and  Lee  Claflin,  by  his  deed  of  that  date 
transferred  to  them  two-third  parts  of  the  Famum  mortgage,  and  two-third 
parts  of  the  note  for  $4500  thereby  secured. 

Stephen,  Nathan,  and  Parmenas  Parkhurst  had  all  become  insolvent 
before  the  same  17th  of  June,  and  are  still  insolvent. 

The  plaintiff  proved,  that  after  the  conveyance  by  the  defendant  to  the 
plaintiff  and  Lee  Claflin,  Whitney,  in  a  bill  in  equity  between  him  and  the 
present  plaintiff  and  Lee  Claflin,  resisted  the  note  and  mortgage  for  $4500, 
on  account  of  the  payment  made  by  Parkhurst  &  Co.  to  Famum,  and 
thereby  defeated  the  same.  The  claim  of  Whitney  under  his  mortgage 
turned  out  to  be  more  than  $10,000,  instead  of  being  less  than  $2000,  as 
stated  by  the  officer  at  the  sale  of  the  equity  of  redemption. 

After  Whitney  had  so  defeated  the  note  and  mortgage  for  $4500,  the 
plaintiff  brought  his  present  action  to  recover  the  sum  of  $1722.77  paid 
by  him  therefor  to  the  defendant. 

Judgment  was  to  be  entered  on  a  nonsuit  or  de&ult,  according  to  the 
opinion  of  the  court  upon  the  foregoing  &cts. 

Newton  and  Merrickj  for  the  plaintiff. 

C  Alien  and  Wcukbum^  for  the  defendant. 

The  opinion  of  the  court  (Shaw,  C.  J.,  and  Dbwet,  J.,  dissenting),^  was 
delivered  by 

Morton,  J.  We  have  bestowed  unusual  labor  and  care  upon  this  case, 
and  with  our  best  efforts  have  found  some  difficulty  in  understanding  the 
veiy  complicated  state  of  the  facts,  and  still  more  in  applying  to  them  the 
principles  of  law  by  which  the  rights  of  the  parties  should  be  determined. 

^  The  dissenting  opinion  of  Mr.  Chief  Justice  Shaw,  in  which  Mr.  Justice  Dewet 
concurred,  has  been  omitted.  The  dissent  arose  more  from  a  difference  of  opinion  as 
to  the  facts  established  by  the  evidence  than  from  a  difference  of  opinion  as  to  the  rules 
of  law  applicable  to  such  facts.  —  £d. 
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We  have  the  more  carefully  investigated  the  subject,  because  there  has 
beeu  from  the  beginning  a  difference  of  opinion  among  the  members  of 
the  court.  And  I  regret  to  add,  that  with  our  most  earnest  endeavors 
we  have  not  been  able  to  unite  in  the  result  which  I  am  now  about  to 
announce. 

The  action  is  assumpsit  for  money  had  and  received  by  the  defendant  to 
the  plaintiff's  use,  and  for  money  paid  by  the  plaintiff  for  the  defendant's 
benefit  This  is  often  called  an  equitable  action,  and  is  less  restricted  and 
fettered  by  technical  rules  and  formalities  than  any  other  form  of  action. 
It  aims  at  the  abstract  justice  of  the  case,  and  looks  solely  to  the  inquiry, 
whether  the  defendant  holds  money,  which  ex  aequo  et  bono  belongs  to  the 
plaintiff.  It  was  encouraged  and,  to  a  great  extent,  brought  iuto  use  by 
that  great  and  just  judge,  Lord  Mansfield,  and  from  his  day  to  the  present 
has  been  constantly  resorted  to  in  all  cases  coming  within  its  broad  princi- 
ples. It  approaches  nearer  to  a  bill  in  equity  than  any  other  common-law 
action  ;  and  indeed  has  many  of  the  advantages,  without  the  artificial 
formalities  and  dilatory  proceedings,  of  a  chancery  suit.  Moses  v,  Macfer- 
lan  ;  ^  Straton  v,  Rastall ;  *  Roland  v.  Hall ;  •  Parry  v.  Roberts.* 

The  plaintiff's  claim  grows  out  of  a  transaction  in  which  all  the  parties 
concerned  were  involved  in  a  series  of  gi'oss  mistakes  and  errors,  which 
brought  upon  them  great  pecuniary  suffering.  The  object  of  the  present 
suit  is  to  determine,  as  far  as  practicable,  upon  whom  the  losses  shall  fall, 
and  how  they  shall  be  apportioned.  The  mistakes  were  accidental,  and 
there  is  no  reason  to  suppose  that  any  misrepresentation  or  deception  was 
attempted  or  practised  by  either  party. 

We  have  therefore  to  determine  who  of  the  innocent  sufferers  shall  sus- 
tain a  particular  loss  ^^wing  out  of  the  misfortunes  of  a  joint  speculation. 

It  will  be  impossible  to  discuss  this  question  without  adverting  to  and 
examining  the  claims  of  a  person  who  is  not  a  party  to  the  suit,  who  has 
not  beeu  heard,  and  who  therefore  cannot  \>e  bound  by  our  judgment.  Lee 
Claflin  has  upon  th^  docket  an  action  founded  upon  the  same  transaction,  and 
which  probably  will  depend  upon  the  same  facts  and  principles  as  the  case 
at  bar.  We  cannot  therefore  proceed  in  the  investigation  without  canvassing 
the  claims,  liabilities  and  rights  of  all  the  persons  engaged  in  the  disastrous 
speculation. 

Early  in  the  year  1833,  the  right  in  equity  of  redeeming  certain  real 
estate  in  Milford  was  advertised  for  sale  on  execution.  John  Claflin,  the 
plaintiff,  Lee  Claflin,  and  William  Godfrey,  the  defendant,  agreed  to  become 
the  joint  purchasers,  provided  they  could  obtain  it  for  a  price  which  they 
had  agreed  upon.  Accordingly,  on  February  25,  1833,  they  bid  off  the 
equity  for  the  sum  of  $2000,  which  was  paid  equally  by  the  three,  and 
took  a  joint  deed  of  the  whole.     At  the  auction  the  officer  represented 

1  2  Burr.  1012.  «  2  T.  R.  870.  »  1  Hodg.  Ill ;  s.  c.  1  Scott,  689. 

«  8  A  &  £.  118  ;  s.  c.  5  Nev.  &  M.  663  :  1  Leigh's  N.  P.  ii. 
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that  the  incumbrances  to  which  the  estate  was  subject  consisted  of  two 
mortgages  to  D.  and  E.  Waldo,  one  originally  given  to  John  Famum,  and 
one  to  W.  Whitney,  upon  which  less  than  $2000  were  due.  But  it  was 
afterwards  discovered  that,  instead  of  $2000,  over  810,000  were  due  upon 
the  Whitney  mortgage.  This  amount,  with  the  Waldo  mortgages,  greatly 
exceeded  the  value  oF  the  estate,  so  that  it  became  inexpedient  to  redeem 
it,  and  the  purchasers  lost  the  whole  cousideration  paid  for  the  equity  of 
redemption.  There  can  be  no  doubt  that,  by  the  principles  of  law  and 
equity,  this  loss  must  fall  equally  upon  the  parties.  But  this  was  ouly  the 
beginning  of  the  errors  and  losses  into  which  this  unfortunate  transaction 
led  them. 

In  1828,  Stephen  R.  Parkhurst  k  Co.,  who  were  the  owners  of  the  real 
estate  aforesaid,  mortgaged  it  to  John  Famum  to  secure  the  payment  of 
$4500.  Famum  assigned  the  mortgage  to  John  Claflin,  the  plaintiff,  to 
secure  him  for  his  liability  to  Famum  as  the  surety  of  Parkhurst  k  Co. 
Afterwards  John  Claflin,  having  lieen  relieved  from  his  suretyship,  at  the 
joint  request  of  Godfrey  and  Parkhurst  k  Co.,  and  without  receiving  any 
consideration  from  either,  assigned  the  mortgage  to  Godfrey.  This  assign- 
ment was  procured  by  Parkhurst  k  Co.  to  secure  Godfrey  for  his  liability 
for  them  to  the  Mendon  Bank,  on  a  note  of  $4000.  Godfrey  again  assigned 
the  mortgage  to  the  bank  as  collateral  security  for  the  above  note,  which 
he  had  signed  as  surety. 

In  this  state  was  this  mortgage,  when  the  Claflins  and  Godfrey  agreed 
to  purchase  the  equity  of  redemption.  It  was  a  part  of  their  agreement, 
that  this  mortgage  should  be  relieved  from  the  claim  of  the  Moudon  Bank 
by  the  payment  of  the  note  for  which  it  was  holden  as  collateral  security ; 
and  that  the  assignment  to  the  bank,  which  never  had  been  recorded, 
should  be  cancelled ;  and  that  Godfrey,  who  would  thus  be  restored  to  his 
rights  as  holder  of  the  mortgage,  should  convey  to  each  of  the  Claflins  one- 
third  of  it,  so  that  the  three  should  become  equally  interested  in  it. 

In  pursuance  of  this  agreement,  *'on  the  17th  of  June,  1833,  the  Claflins 
each  paid  to  Godfrey  one- third  of  the  amount  due  "  to  the  bank,  and  the 
whole  being  paid  the  note  was  taken  up  and  delivered  to  Godfrey,  and  the 
assignment  to  the  bank  cancelled.  The  mortgage  having,  as  the  parties 
supposed,  revested  in  Godfrey,  he  made  an  assignment  of  two-thirds  of  it 
to  the  Claflins,  thereby  vesting  in  each  of  the  three  an  equal  interest  in 
the  mortgage. 

The  payment  to  the  bank  was  made,  in  the  first  instance,  by  three  equal 
notes,  for  the  amount,  given  jointly  and  severally  by  tlie  three  parties. 
When  these  notes  became  due,  each  party  paid  one  of  them.  So  that  the 
payment  is  not  to  be  deemed  a  joint  act  of  the  three,  but  a  several  payment 
by  each  of  one-third  of  the  amount.  And  the  three  notes  should  be  con- 
sidered as  the  several  notes  of  the  parties,  two,  in  each  case,  being  sureties 
for  the  other. 
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Soon  after  Uiis  trausactioD,  it  was  ascertained,  and  decided  by  this  court, 
in  a  hill  in  equity  between  Whitney  and  their  assignees,  that  the  payment 
to  Famum  of  the  debt  which  the  mortgage  was  originally  made  to  secure, 
operated  in  law  as  a  discharge  of  the  mortgage,  which  thereby  became 
functus  officio.  So  that  all  the  subsequent  formal  transfers  were  inoperative, 
and  passed  nothing. 

The  conveyance  by  Godfrey  to  the  Claflins  having  entirely  failed,  it  would 
seem  that  they  ought  to  recover  back  the  considemtion  which  they  paid. 
They  parted  with  their  money,  for  what  all  parties,  at  the  time,  supposed 
to  exist  and  have  value.  But  it  proved  to  be  valueless ;  to  be,  in  fact,  a 
nonentity.  Godfrey  parted  with  nothing  of  any  value.  He  received  the 
money  of  the  Claflins,  and  the  plainest  principles  of  justice  require  that 
he  should  restore  that  which  he  received  without  having  given  anything  in 
return.  Fowler  v.  Sheaver  ;  *  Bond  v.  Hays  ;  *  Lazell  v.  Miller ;  •  The 
Union  Bank  v.  Bank  of  United  States ;  ^  Haven  v.  Foster.* 

The  general  principle,  that  when  the  whole  consideration  fails,  when  the 
title  is  entirely  nugatory  so  that  nothing  passes  by  the  conveyance,  the 
purchase-money  may  be  recovered  back,  is  unquestioned.  And  if  no  other 
ingredients  entered  into  this  arrangement  between  the  parties,  the  plaintiff's 
right  to  a  repetition  of  his  money  would  be  too  plain  to  admit  of  doubt. 

The  report  finds,  in  express  words,  that  the  Clailins  paid  Godfrey  two- 
thirds  of  the  amount  due  to  the  bank.  The  manner  in  which  it  was  done 
is  then  explained,  and  it  is  argued  that  it  does  not  show  a  payment  to 
Godfrey,  but  to  the  bank.  It  seems  to  us,  that  inasmuch  as  Godfrey  was 
the  person  liable  to  the  bank,  —  as  he  was  to  receive  back  the  mortgage,  — 
and  he,  and  not  the  bank,  was  to  assign  it  to  the  Claflins,  the  transaction 
should  be  viewed  in  the  light  of  a  payment  to  Godfrey  and  by  him  to  the 
bank.  But  we  do  not  attach  great  importance  to  this  view  of  the  subject. 
For  we  think  that  the  plaintifl^'s  claim  is  equally  good,  whether  we  consider 
the  payment  to  have  been  made  to  Godfrey  or,  by  his  request,  to  the  bank, 
in  satisfaction  of  his  note  due  there.  It,  in  both  cases,  would  operate 
equally  for  his  benefit. 

But  it  is  further  contended  with  plausibility,  if  not  force,  that  it  was 
part  of  the  original  agreement  between  the  parties,  that  they  should  not 
only  purchase  the  equity  of  redemption,  but  also  should  buy  in  this  out- 
standing mortgage,  and  therefore  that  the  three  parties,  being  equally 
innocent  and  having  equal  means  of  knowledge,  must  bear  the  loss  equally. 
Had  all  the  facts  been  as  stated,  and  had  the  mortgage  been  in  the  hands 
of  a  third  person,  instead  of  one  of  the  purchasers,  the  loss,  if  any  were 
sustained,  should,  like  the  loss  on  the  purchase  of  the  equity,  fall  equally 
upon  all.  But  it  may  be  said  in  reply,  and  we  think  it  unanswerable,  that 
had  the  mortgage  been  in  other  hands  upon  the  failure  of  the  assignment, 

1  7  Mass.  31.  *  12  Mass.  84.  <  15  Mass.  207.  *'  3  Mass.  74. 

»  9  Pick.  112. 
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the  money  might  have  been  recovered  back.  Why  should  the  Claflins  be 
]ilaced  in  a  worse  condition  than  if  they  had  purchased  the  mortgage  of  a 
third  person  1  Can  the  defendant  have  any  greater  rights  against  the 
plaintiff,  than  a  stranger  would  have)    We  think  not. 

Nor  can  we  perceive  that  the  relation  which  the  defendant  bears  to  the 
bank  debt,  affects  the  respective  rights  of  the  parties.  It  is  true  Godfrey 
had  signed  the  note  only  as  surety.  It  was  for  the  debt  of  Parkhurst  &  Co. ; 
but  he  was  bound  to  pay  the  debt  And  it  can  make  no  difference  to  the 
Clafiins,  whether  he  had  incurred  this  liability  on  his  own  account  or  for 
another. 

But  it  is  further  contended,  that  the  Claflins  and  Godfrey  contracted 
with  Stephen  R,  Parkhurst  to  purchase  in  his  right  to  redeem  from  the 
sale  of  the  equity  as  well  as  from  the  mortgages,  and  that  a  part  of  the 
consideration  of  this  purchase  was  the  agreement  to  pay  the  above  note 
to  the  Mendon  Bank ;  that  the  conveyance  having  been  made  upon  this 
consideration,  Godfrey  was  deprived  of  his  remedy  over  against  his  princi- 
pals, and  also  against  his  co-surety  for  contribution.  This  objection  cer- 
tainly has  great  weight  and  constitutes  the  principal  difficulty  in  the  case. 
But  we  think  it  is  not  insuperable. 

The  facts  in  relation  to  this  point  appear  to  be  the  following.  The  Claf- 
lins and  Godfrey,  after  the  purchase  of  the  equity  of  redemption  at  the 
sheriff's  sale,  in  pursuance  of  their  original  plan  to  become  the  owners  of 
the  Milford  estate,  and  to  perfect  their  title  to  it  agreed  to  purchase  of 
Parkhurst  all  his  right  to  redeem  the  estate,  and  accordingly  completed  a 
contract  with  him  to  that  effect.  To  induce  Parkhurst  to  convey  the  right 
of  redemption,  which  remained  to  him,  the  Claflins  and  Godfrey  agreed  to 
pay  him  $300  and  to  take  up  the  note  at  the  Mendon  Bank.  In  execution 
of  this  agreement  Parkhurst,  on  the  6th  of  March,  1833,  made  a  deed  of 
quitclaim  to  the  Clafiins  and  Godfrey,  who  at  the  same  time  paid  him  the 
$300,  and  afterwards,  in  the  manner  above  stated,  took  up  the  Mendon 
Bank  note. 

We  do  not  doubt  that  the  real  consideration  of  the  release  of  the  equity 
was  the  payment  of  the  note  as  well  as  the  cash.  As  to  the  money  paid, 
there  can  be  no  ground  for  contribution.  It  was  a  payment  upon  a  joint 
speculation,  and  if  it  turned  out  to  be  a  bad  one,  the  loss  must  be  borne 
equally  by  the  parties.  If  they  have  any  remedy,  it  must  be  against 
Parkhurst,  to  recover  back  money  paid  to  him  under  a  mistake;  but  neither 
.can  have  a  right  to  throw  upon  his  associates  an  undue  proportion  of  the 
common  loss. 

Does  the  payment  to  the  Mendon  Bank  stand  on  the  same  footing)  If 
the  parties,  without  misapprehension  and  with  a  knowledge  of  all  the  facts, 
had  made  this  contract,  although  in  its  operation  it  had  relieved  Godfrey 
at  the  expense  of  the  Claflins,  it  would  unquestionably  have  been  valid  and 
have  laid  no  foundation  for  a  repetition  of  the  money  paid,  nor  for  a  con* 
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tribution  between  the  sufferers.  It  would  have  stood  upon  the  same  ground 
as  the  contract  with  Parkhurst,  and  the  purchase  at  the  sheriff's  sale.  If 
this  agreement  with  Parkhurst  to  pay  the  bank  debt  was  an  obligatory  one, 
it  would  discharge  the  Parkhursts  from  their  liability  over  to  Godfrey. 
And  if  Godfrey  was  deprived  of  his  right  to  recover  of  his  principals  and 
co-surety,  it  would  be  very  unjust  to  throw  upon  him  the  loss  incurred  by 
the  joint  acts  of  the  three,  and  to  relieve  the  other  two  of  their  share  of 
the  common  responsibility. 

Nor  is  the  circumstance  that  the  Parkhursts  were  and  are  entirely  insol- 
vent, any  answer  to  this  view  of  the  subject.  It  cannot  be  known  that 
they  will  not  become  able  to  reimburse  Godfrey.  But  further,  the  legal 
rights  and  liabilities  of  parties  do  not  depend  upon  their  pecuniary  ability 
to  perform  their  contracts.  And  if  this  arrangement  operated  so  as  to 
deprive  Godfrey  of  his  remedy  against  his  principals  and  co-surety,  then 
we  can  see  no  good  reason  why  the  whole  amount  paid  to  the  bank  should 
be  thrown  upon  him,  rather  than  divided  between  the  parties. 

But  a  majority  of  the  court  is  of  opinion  that  such  was  not  the  legal 
effect  of  this  transaction.  All  the  parties  acted  under  a  total  misapprehen- 
sion of  all  the  material  facts  in  the  case,  as  well  as  of  their  own  legal  rights 
and  liabilities.  No  fraud  enters  into  our  consideration ;  everything  was 
perfectly  fair ;  but  all  the  persons  concerned  in  the  several  contracts  were 
equally  misinformed  and  acted  under  the  same  errors  in  relation  to  the 
principal  subjects  of  the  negotiations. 

In  making  the  contract  to  purchase  the  last  right  of  redemption,  the 
Claflins  and  Godfrey  on  the  one  side,  and  the  Parkhursts  on  the  other,  fully 
believed  and  acted  on  the  conviction  that  Whitney's  incumbrance  was  less 
than  $2000,  whereas  it  exceeded  (10,000 ;  and  what  is  more  important, 
that  the  Fannun  mortgage  was  a  valid  lien  upon  the  estate,  taking  prece- 
dence of  Whitney's  mortgage,  and  being  certainly  worth  its  face,  whereas, 
in  fact,  it  had  no  legal  existence  and  had  no  value.  Kow  had  these  facts 
been  known  to  the  parties  at  the  time,  they  never  would  have  made  the 
contracts  they  did.  It  is  impossible  to  suppose  that  the  Claflins  would 
have  agreed  to  pay  several  thousand  dollars  for  what  they  knew  had  no 
validity  or  value  and  could  in  no  event  be  of  any  avail  to  them. 

The  whole  basis  of  the  contracts  having  failed,  the  contracts  themselves 
must  fall,  and  the  parties,  as  far  as  practicable,  be  placed  in  statu  quo. 
They  should  be  remitted,  as  far  as  the  existing  st^te  of  things  will  permit, 
to  all  their  former  rights.  The  purchasers  of  the  last  right  of  redemption, 
may  recover  back  the  money  paid  for  it.  Godfrey  may  have  the  same 
remedy  against  his  principals  and  co-surety  which  he  might  have  had  if  he 
had  made  no  agreement  for  the  purchase  of  the  equity.  And  the  Claflins 
should  be  placed  in  the  same  situation  they  would  have  been  in  had  they 
never  become  parties  to  the  agreement.  -Had  Godfrey  alone  purchased  the 
equity  of  the  sheriff,  made  the  contract  with  the  Parkhursts,  and  paid  the 
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Meudon  Bank  note,  as  the  three  have  done,  we  think  it  extremely  clear 
that  the  mutual  misapprehensions  would  have  avoided  the  contract,  and 
that  he  would  have  been  restored  to  all  his  rights  against  the  Parkhursts 
and  other  parties  to  the  transaction. 

Had  the  Farnum  mortgage  been  holden  by  a  stranger  instead  of  Godfrey 
and  the  contract  been  with  him  for  the  assignment  of  it,  the  consideration 
undoubtedly  might  have  been  recovered  back.  It  would  have  been  like 
the  purchase  of  a  forged  mortgage  or  counterfeit  bank  bills.  There  would 
have  been  an  entire  failure  of  the  contract.  Or  had  the  Claflins  made  a 
contract  with  the  bank  for  the  purchase  of  two-thirds  of  the  mortgage  and 
had  the  bank  assigned  to  them,  we  cannot  doubt  that  they  might  have 
recovered  back  the  consideration  which  they  paid  for  it.  And  we  can  per- 
ceive no  reason  why  the  principle  should  not  apply  to  the  case  at  bar,  unless 
the  arrangement  under  consideration  operated  as  a  discharge  of  the  Park- 
bursts  from  their  liability  over  to  Godfrey,  This  we  have  endeavored  to 
show  was  not  the  case.  If  Godfrey  intended  to  discharge  the  Parkhursts, 
or  if  he  supposed  that  such  would  be  the  legal  effect  of  these  acts,  it  was 
because  he  believed  that  he  received  something  of  value  from  them.  But 
inasmuch  as  he  received  nothing,  no  discharge  can  be  implied,  nor  is  there 
any  consideration  which  would  support  an  express  one. 

It  was  undoubtedly  the  clear  imderstanding  of  all  the  parties,  that  the 
plaintiff  should  receive  and  become  the  legal  owner  of  one-third  of  the 
Farnum  mortgage.  This  was  the  consideration  for  which  he  paid  his 
money.  But  contrary  to  the  honest  belief  of  all,  this  proved  to  be  a  legal 
nullity.  The  plaintiff  acquired  nothing.  He  paid  his  money  and  for  it 
received  nothing  in  return.  Upon  the  plainest  principles  of  right,  therefore, 
the  consideration  should  be  restored  to  him.  Nor  would  this  operate  un- 
justly upon  the  defendant.  He  supposed  that  he  had  something  of  value, 
and  undertook  to  transfer  it  to  the  plaintiff.  But  it  turned  out  that  it  had 
no  legal  existence,  and  that  he  had  transferred  nothing.  Having,  by  mis- 
apprehension, got  something  without  parting  with  anything,  why  should 
he  not  restore  1  He  not  only  conveyed  nothing,  but  he  lost  nothing.  If 
he  restores  what  he  received,  he  will  be  in  as  good  a  situation  as  if  he  never 
had  received  it.  He  has  paid,  with  the  aid  of  the  Claflins,  a  debt  which 
he  would  have  been  obliged  to  pay  himself,  had  they  not  interfered.  He 
has  now  the  same  means  of  indemnity  against  others  which  he  would  have 
had  in  that  case.  Let  the  Claflins  recover  back  the  money  which  they 
paid,  and  it  will  be  the  nearest  practicable  approximation  to  a  restoration 
of  the  parties  to  their  original  rights. 

It  cannot  properly  be  objected  to  this  view  of  the  case,  that  the  parties 
contracted  with  a  full  knowledge  of  all  the  facts,  and  that  the  mistakes 
arose  altogether  from  a  misapprehension  of  the  law.  We  shall  not  here 
enter  into  a  discussion  of  the  vexed  question,  whether  money  paid  by  mis- 
take of  law  can  be  recovered  back,  because  we  do  not  think  that  the  doctrine, 
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if  sound,  applies.  See  Haven  v.  Foster.^  Here  was  a  total  misapprehension 
of  everything  material  to  the  subject  of  negotiation.  The  plaintiff  strives 
to  reclaim  the  consideration  of  a  contract  which  never  had  any  legal  force 
or  effect.  The  general  principle  is  well  settled,  that  when  the  consideration 
totally  fails,  where  nothing  passes  by  the  attempted  transfer  or  conveyance, 
the  amount  paid  may  be  recovered  back.  And  the  application  of  the 
principle  does  not  at  all  depend  upon  the  question,  whether  the  failure 
arose  from  ignorance  of  law  or  of  fact. 

In  relation  to  the  payment  to  Grodfrey  of  one-third  of  the  amount  due 
from  the  Parkhursts  to  him,  all  the  court  are  of  opinion  that  the  plaintiff 
is  entitled  to  recover.  This  was  not  included  in  the  agreement  with  the 
Parkhursts.  It  was  a  part  of  the  consideration  paid  by  the  plaintiff  for  his 
part  of  the  Famum  mortgage.  And  as  he  received  nothing  for  the  money 
paid,  and  as  the  transaction  can  have  no  unfavorable  effect  upon  Godfrey's 
claim  upon  his  debtors,  we  think  that  he  must  recover  this  sum.  And 
notwithstanding  the  many  circumstances  which  tend  to  distinguish  the  two 
grounds  of  claim,  a  majority  of  us  are  of  opinion,  that  when  thoroughly  sifted 
and  placed  upon  their  true  merits,  they  both  rest  upon  the  same  equitable 
basis,  and  are  alike  compatible  «with  sound  principles  of  law. 

There  is  also  another  short  and  general  view  of  the  subject,  which  we  think 
fairly  and  clearly  exhibits  the  substantial  justice  of  the  plaintiff's  claim. 

The  two  Claflius  and  Godfrey  engaged  in  a  joint  enterprise,  in  which  they 
were  equally  interested.  Had  it  proved  fortunate,  they  would  have  shared 
equally  in  its  advantages.  It  proved  disastrous.  Common  justice  therefore 
required  that  they  should  bear  equally  the  common  misfortune.  But  unless 
the  plaintiff  may  recover  in  this  action,  the  Claflins  would  not  only  sustain 
the  whole  loss,  but  Godfrey  would  actually  be  enriched,  by  a  speculation 
which  caused  a  great  loss  to  the  common  concern.  Godfrey  had  a  debt  due 
to  himself,  and  also  owed  a  debt  as  surety  to  the  Meudon  Bank,  two-thirds 
of  both  of  which  the  Claflins  have  paid.  As  the  Parkhursts  were  insolvent, 
the  former  would  have  remained  unpaid  and  the  latter  must  have  been 
paid  by  Godfrey.  Now  unless  he  be  holden  to  repay  to  the  Claflins  the 
amount  paid  by  them  to  him,  he  will  make  a  clear  profit  of  the  money  thus 
received,  deducting  only  the  amount  which  he  paid  fur  the  two  equities ; 
while  the  two  Claflins  will  not  only  lose  the  sums  paid  for  the  equities,  but 
also  the  amount  paid  to  Godfrey.  This  cannot  be  equal  justice.  But  if 
Godfrey  repay  to  the  Claflins  the  amount  received  of  them,  then  he  will  be 
in  the  same  situation  he  would  have  been  in  had  the  Claflins  paid  him 
nothing.  He  will  have  his  claim  against  the  Parkhursts  for  their  debt  due 
to  him,  and  for  the  money  he  has  been  obliged  to  pay  for  them  by  reason 
of  having  become  their  surety. 

The  defendant  is  to  be  defaulted  and  judgment  is  to  be  entered  for  the 

plaintiff  for  both  sums,  with  interest  from  the  time  of  payment. 

Defendant  de/auUed, 
A  9  Pick.  112. 
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EAY  AND  THORNTON  v,   THE  BANK  OF  KENTUCKY. 
In  the  Court  of  Appeals  of  Kentucky,  May  31,  1843. 

[Reported  in  3  B.  Monroe,  510.] 

This  is  an  action  of  assumpsit,  brought  by  Kay  and  Thornton,  to  recover 
back  money  paid  to  the  Bank  of  Kentucky,  at  their  branch  at  Greensburg, 
on  a  bill  of  exchange.  Kay  and  Thornton,  citizens  of  Lebanon,  Ky.,  and 
traders  to  the  South,  had  procured  from  Saunders,  a  wealthy  gentleman  of 
Woodville,  Mississippi,  as  drawer,  a  bill  of  exchange,  drawn  in  their  favor 
and  accepted  by  Throckmorton  of  New  Orleans,  for  $1193.58,  dated  the 
18th  of  February,  18i0,  payable  on  the  1st  of  November  next  thereafter; 
and  having  procured  the  names  of  their  friends  at  Lebanon,  David  Philips, 
S.  Spaulding  &  Co.,  and  Floyd  and  Kay  as  accommodation  indorsers  on  the 
bill,  in  July,  sold,  indorsed,  and  delivered  the  same  to  the  Bank  of  Ken- 
tucky, at  their  branch  at  Greensburg.  The  bill  was  started,  by  mail,  to 
New  Orleans,  by  the  cashier  of  the  branch  bank,  on  the  24th  day  of  Octo- 
ber, and  did  not  arrive  till  the  12th  of  November,  on  which  day  it  was  pro- 
tested for  non-payment,  and  notices  immediately  inclosed,  by  the  mail,  to 
the  cashier,  and  by  him  inclosed  to  the  indorsers  at  Lebanon.  It  appears 
that  Kay  and  Thornton  were  absent  in  the  South  when  the  notices  arrived ; 
that  the  plaintiff's  indorsers  being  uneasy  and  apprehending  difBciilty  as  to 
the  effect  that  the  protest  might  have  upon  their  credit,  and  one  of  them 
having  an  accommodation  in  the  branch  bank  of  three  thousand  dollars, 
Finley,  Kay's  partner  in  a  mercantile  firm,  went  immediately  down  to 
Greensburg,  at  the  request  of  the  indorsers,  as  well  to  see  about  the  bill  as 
to  renew  a  note  of  $1000  which  he  and  Kay  had  in  bank,  and  which  they 
had  been  promised  the  privilege  of  renewing  when  it  was  discounted ;  that 
the  directors  hesitated  to  permit  a  renewal  on  account  of  Kay's  being  under 
protest  on  the  bill,  and  consented  to  permit  its  renewal  only  on  the  pay- 
ment of  $500  down,  and  his  assurance  that  Kay  would  come  down  and  take 
up  the  bill  immediately  on  his  return  from  the  South.  Finley  did  not  see 
the  protest,  nor  did  he  doubt  that  Kay  and  Thornton  were  liable  for  the  bill. 
He  knew  nothing  about  bills  of  exchange,  and  it  was  proved  that  Kny, 
though  he  had  been  a  merchant  for  about  twenty  years,  knew  very  little 
about  such  paper,  the  witness  stating  that  he  had  never  known  him  to  have 
anything  to  do  with  but  one  other  bill  of  exchange  before. 

Kay  returned  in  February,  1841,  and  went  immediately  down  to  Greens- 
burg and  paid  and  lifted  the  bill.  It  is  proven  by  the  cashier  that  Kay, 
before  he  paid  the  bill,  knew  that  it  had  not  been  protested  till  the  12th  of 
November,  and  that  it  had  matured  on  the  1st  and  4th,  and  expressed 
legret  and  fears  that  he  might  sustain  loss  on  account  of  the  bill  not  having 
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reached  New  Orleans  in  time.  The  cashier  also  stated  that  he  did  not 
know  or  believe  that  the  indorsers  were  released,  nor  did  the  directors,  as 
he  believed.  It  was  also  proved  by  the  postmaster  at  Louisville,  that  ac- 
cording to  the  regulations  of  the  mail  at  the  time  the  bill  was  transmitted, 
letters  mailed  at  Greensburg  for  the  South  had  to  pass  through  Louisville, 
and  a  letter  mailed  on  the  24th  October  could  not  reach  New  Orleans  by 
the  4th  of  November.  It  is  further  proved  that  a  young  man  who  was  in 
the  employment  of  Messrs.  Henderson  <&  Franklin,  of  New  Orleans,  had 
been  furnished  by  them  with  funds  to  pay  the  bill,  and  he  inquired  at 
every  bank  in  the  city  and  of  the  proper  officers  of  the  bank,  on  the  4th  of 
November,  when  said  bill  matured,  for  it,  and  would  have  paid  it,  but  it 
had  not  arrived  or  he  could  not  find  it.  He  instructed  the  officers  of 
the  bank  that  when  it  arrived  Henderson  &  Franklin  would  pay  it ;  but 
when  it  arrived,  on  the  12th,  it  was  not  paid,  the  funds  perhaps  having 
been  applied  to  other  objects.  It  appears  also  that  Throckmorton,  shortly 
afler  the  maturity  of  the  bill,  failed  and  died  wholly  insolvent,  about  the 
time  the  bill  was  paid  to  the  bank. 

That  Ray  and  Thornton,  and  all  the  other  indorsers  were  legally  re- 
leased and  discharged  from  all  responsibility  upon  the  bill,  is  unquestion- 
able. And  so  also  was  Saunders,  the  drawer,  unless  it  appeared  that  he 
had  made  no  provision  for  the  payment  of  the  bill,  nor  had  any  funds  for 
its  payment  in  the  hands  of  the  acceptor ;  the  contrary  of  which  is  always 
presumed  in  the  absence  of  proof  establishing  a  want  of  funds.^ 

That  Ray  knew  that  he  and  they  were  discharged  when  he  paid  and  lifted 
the  bill,  does  not  appear ;  but  the  presumption  may  be  fairly  indulged  that 
he  did  not  know  or  believe  it.  It  is  certain  that  the  fact  of  his  discharge 
was  not  communicated  to  him  by  the  officers  of  the  bank ;  and  as  they  did 
not  know  that  the  indorsers  were  discharged,  as  is  proven  by  their  cashier, 
whose  business  it  was  to  deal  in  such  paper,  the  presumption  may  be  in- 
dulged that  Ray,  who  knew  but  little  about  such  paper,  did  not  know  it. 
And  though  it  is  proven  that  he  knew  that  the  bill  had  not  reached  New 
Orleans  in  time,  it  does  not  appear  that  he  knew,  or  that  the  fact  was  com- 
municated to  him,  that  the  bill  had  not  been  mailed  for  that  place  until 
the  24th  of  October,  and  that,  mailed  at  that  time,  it  could  not  reach  New 
Orleans  until  after  its  maturity.  Nor  does  it  appear  that  he  knew,  when 
he  paid  the  bill,  that  had  it  arrived  in  time  the  funds  were  ready  to  pay 
it  off,  and  that  it  would  have  been  paid,  and  he  and  all  the  indorsers 
discharged  from  further  liability. 

Upon  the  facts  proven,  the  Circuit  Court,  at  the  instance  of  the  coun- 
sel for  the  bank,  instructed  the  jury,  that  upon  the  whole  evidence  the 
plaintiffs  could  not  recover,  and  the  jury  having  found  accordingly,  and  a 
judgment  rendered  on  their  verdict,  the  plaintiffs  have  appealed  to  this 
court. 

1  Chitty  on  Bills,  193. 
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We  are  clearly  of  opinion  that  the  court  erred  in  the  instruction  given. 
The  instruction  is  in  the  nature  of  a  demurrer  to  the  evidence,  and  should 
not  have  been  given  unless  from  the  facts  proven,  and  every  reasonable 
inference  that  might  be  deduced  from  them,  favonible  to  the  plaintiffs, 
by  a  jury,  they  could  not  have  found  for  the  plaintififs.  Giving  to  the  evi- 
dence this  favorable  interpretation,  we  think  that  it  may  be  assumed  as 
pn>ven,  that  Ray,  when  he  made  the  payment,  was  ignorant  of  the  law  by 
which  he  was  discharged  ;  ignorant  of  the  laches  of  the  ofRcers  of  the  bank, 
in  not  starting  the  bill  in  time ;  and  ignorant  of  the  fact  that  funds  were 
prepared,  and  had  the  bill  arrived  in  proper  time  it  would  have  been  paid 
off,  and  that  in  consequence  of  the  negligence  of  the  bank  only,  in  failing  to 
forward  the  bill  in  time,  it  was  not  paid,  and  the  responsibility  was  thrown 
upon  him,  and  his  recourse  upon  the  drawer  lost ;  that  in  ignorance  of  his 
legal  exoneration,  as  well  as  of  the  facts  stated,  he  paid  the  bill.  Upon 
these  facts  and  conclusions,  which  the  jury  might  have  fairly  deduced  from 
the  evidence  in  the  cause,  we  think  that  it  was  not  only  their  right  but 
their  duty  to  find  for  the  plaintiffs. 

It  has  long  been  a  controverted  question,  whether  a  party  could  avail 
himself  of  his  mistake  or  ignorance  of  the  law  merely,  as  a  ground  to  exon- 
erate himself  from  his  civil  obligation  or  to  rescind  an  executed  contract 
or  recover  back  money  paid.  Able  authorities,  in  England  and  in  the 
American  States,  may  be  found  upon  both  sides  of  the  question.  This 
court  took  occasion  to  examine  many  of  those  authorities,  in  the  case  of 
Underwood  v.  Brockman.^  And  in  this  case  we  have  not  only  reviewed  the 
authorities  there  referred  to,  but  have  examined  many  others  in  the  English 
courts,  as  well  as  in  the  courts  of  the  States  of  this  Union.  We  will  not 
stop  here  to  refer  to  those  authorities,  but  will  refer  to  two  able  numbers 
in  the  American  Jurist,  vol.  23,  pages  143,  371,  in  which  all  the  authorities 
upon  both  sides  of  this  question  are  collected  and  compared,  and  the  affir- 
mative of  the  question  maintained  with  distinguished  ability.  The  review 
which  we  have  made  has  confirmed  us  in  the  opinion  that  the  principle 
settled  in  the  case  of  Underwood  v.  Brockman  is  correct,  and  ought  to  be 
sustained.  We  admit  that  there  may  be  a  difference  between  executory 
and  executed  contracts ;  between  the  promise  to  pay  and  the  payment  of 
money ;  or  rather,  that  it  would  require  a  more  palpable  case  of  mistake  of 
law  or  of  fact  to  rescind  an  executed  contract  or  to  recover  back  money 
paid,  than  to  resist  the  payment  or  enforcement  of  performance  of  an  exec- 
utory contract.  The  parties  change  sides  in  the  controversy,  and  he  who 
would  be  defendant  in  an  executory  contract  becomes  plaintiff  or  complain- 
ant in  the  action  to  rescind  or  recover  back  money  paid,  and  the  maxim, 
"  the  better  is  the  condition  of  the  defendant,"  changes  its  operation  on  the 
parties.  But  the  principle  is  the  same  in  both  classes  of  cases,  the  differ- 
ence is  in  the  degree  or  force  of  evidence  necessary  to  make  out  or  sustain 

the  case. 

^  4  Dana,  809. 
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Upon  the  whole  we  would  remark  that  whenever,  by  a  clear  and  palpa- 
ble mistake  of  law  or  fact  essentially  bearing  upon  and  affecting  the  con- 
tract, money  has  been  paid  without  cause  or  consideration,  which  in  law, 
honor,  or  conscience  was  not  due  and  payable,  and  which  in  honor  or  good 
conscience  ought  not  to  be  retained,  it  was  and  ought  to  be  recovered  back.^ 
If  this  principle  be  applied  to  the  facts  m  this  case  we  cannot  doubt  that 
the  plaintiffs  should  recover.  We  cannot  doubt,  indulging  in  a  reasonable 
deduction  from  the  testimony,  that  Ray  was  not  only  ignorant  of  his 
legal  discharge,  but  was  ignorant  and  unapprized  of  material  facts,  which 
had  he  known,  might  have  entirely  changed  his  determhiation  to  pay,  as 
they  did  in  fact  exonerate  him  from  all  the  obligations  of  morality  or  honor 
to  make  payment.  He  might,  as  an  honorable  and  fair  man,  have  felt  will- 
ing to  waive  any  technical  objection  to  the  non-arrival  of  the  bill,  had  the 
bank  done  its  duty  in  starting  it  in  time,  and  especially  when  he  was  unap- 
prized of  the  fact  that  had  it  amved  in  time  it  would  have  been  paid,  yet 
not  feel  under  any  obligation  in  honor,  in  conscience,  or  morality,  to  pay 
the  bill,  had  he  known  that  its  non-payment  and  its  entire  loss  had  been 
produced  by  the  gross  negligence  of  the  bank,  and  not  by  any  casualty  on 
the  way.  Nor  can  it  be  presumed  that,  had  he  known  these  facts,  and  been 
also  apprized  of  his  and  his  indorsers'  legal  exoneration,  he  would  have 
made  payment.  To  indulge  in  such  a  presumption  would  be  to  presume 
that  he  would  without  cause  or  consideration  take  upon  his  firm,  volunta- 
rily, a  burthen  visited  upon  them  by  the  laches  of  the  bank,  which  legally 
rested  upon  the  institution,  and  should  in  good  conscience  and  morality 
be  borne  by  it.  Nor  can  the  bank  in  good  conscience,  morality,  or  honor, 
retain  the  money ;  it  has  lost  the  amount  of  the  bill  by  the  negligence  of 
its  officers,  and  has  received  from  Kay  the  amount,  in  ignorance  of  his 
rights,  and  in  ignorance  of  facts  which  releases  him  from  all  moral  obliga- 
tion to  pay  it.  Should  they  not  refund  the  amount  and  bear  the  loss 
produced  entirely  by  their  own  negligence  1  Moreover,  he  had  a  right  to 
expect  that  the  bank,  whose  business  it  was  to  deal  in  such  paper,  had  done 
its  duty,  and  would  not  set  up  claim  for  payment  from  the  indorsers  if  they 
were  not  liable.  Under  this  conviction  and  the  pressure  of  his  accommo- 
dation indorsers,  who,  no  doubt,  believed  also  that  they  were  all  liable,  he 
hastened  down  to  the  bank  immediately  upon  his  return  from  the  South,  and 
had  no  opportunity  to  inquire  fully  into  the  facts,  or  to  take  counsel  as  to 
his  legal  liability,  and  relying  upon  the  claim  of  the  bank  as  just,  and  as 
evidence  of  their  right  to  demand  payment,  might  not  have  conceived  it 
necessary  to  do  so,  being  thrown  off  his  guard  by  his  confidence  in  its  offi- 
cers and  their  unequivocal  assertion  of  right. 

But  it  is  said  that  he  and  his  friends  who  were  his  indorsers,  had  accom- 
modations in  bank,  and  might  look  for  others,  of  which  they  might  fear 
they  would  be  deprived  if  the  bill  was  not  paid,  and  this  may  have  furnished 

^  City  of  Louisville  v.  Hciming,  1  Busli,  accord,  —  £d. 
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a  motive  to  pay.  So  far  fi-om  such  considerations  operating  in  favor  of  the 
bank's  conscientious  right  to  retain,  it  furnishes  an  additional  reason  on  the 
side  of  their  obligation  to  refund. 

If  Bay  acted  under  the  pressure  of  such  extraneous  influences,  he  did  not 
act  freely,  but  under  a  kind  of  moral  duress,  of  which  the  bank  taking  the 
advantage  had  exacted  from  him  money  which  was  his  own,  and  which  he 
had  a  right  to  retain,  and  should,  therefore,  be  deemed  under  a  stronger 
moral  obligation  to  refund. 

Upon  the  whole  we  are  perfectly  satisfied  that  the  instruction  was  erro- 
neous and  the  judgment  should  be  reversed.  It  is,  therefore,  the  opinion 
of  the  court  that  the  judgment  be  reversed  and  cause  remanded,  that  a  new 
trial  may  be  granted,  and  that  the  appellants  pay  the  costs  of  this  court 

PirtU  for  plaintiffs  ;  Guthrie  for  defendants. 


NORTHROFS   EXECUTORS  v.   GRAVES. 
In  the  Supreme  Court  of  Errors  of  Connecticut,  June,  1849. 

[Reported  in  10  ConnectieiU  Reports^  648.] 

This  was  an  action  of  indehitaius  asaumpait  for  money  had  and  received, 
tried  on  the  general  issue  at  Danbury,  October  term,  1 848. 

The  plaintiffs  are  the  executors  of  the  last  will  of  David  Northrop,  late 
of  Sherman,  deceased.  He  died  in  April,  1832;  and  his  will  was  duly 
proved  and  approved.  Sally  Graves  is  the  wife  of  the  defendant,  and  is 
still  living. 

The  plaintiffs,  in  support  of  their  claim,  offei*ed  in  evidence  :  — 

1.  The  will  of  David  Northrop,  containing  the  clause  recited  in  18  Conn. 
R.  333. 

2.  The  depositions  of  Sylvanus  Merwin,  Flora  A.  Merwin,  and  Orrin 
Stevens.  The  former  testified  that  in  the  spring  of  1842,  he,  with  his  wife, 
went  to  the  dwelling-house  of  the  defendant  in  Sherman ;  that  the  defendant 
soon  afterwards  spoke  of  the  plaintiffs'  having  been  there  that  day ;  said  that 
they  had  paid  500  dollars  on  the  will  of  their  father ;  that  he  had  given  no 
receipt  for  the  money  himself,  but  that  Mrs.  Graves  had  given  one ;  that 
by  the  will  it  was  to  go  to  the  sons,  and  the  plaintiffs  would  have  it  to  pay 
over  again  to  them ;  that  they  could  sue  the  plaintiffs  and  recover  it,  but 
the  plaintiffs  could  not  get  the  money  back  paid  to  Mrs.  Graves,  as  he  had 
not  receipted  it  himself ;  that  the  deponent  was  acquainted  with  the  hand- 
writing of  Mrs.  Graves,  and  the  signature  to  said  receipt  was  genuine. 
Mrs.  F.  A.  Merwin  corroborated  the  testimony  of  her  husband. 

3.  The  testimony  of  Jonathan  0.  Page,  stating  that  in  March,  1842,  he 
held  in  his  hands  for  collection  a  note  against  the  defendant,  and  called  on 
him  for  payment  thereof,  who  at  first  declined  paying  it,  on  the  ground  that 

10 
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he  had  no  money  on  hand ;  but  in  a  day  or  two  afterwards,  the  defendant 
told  the  witness  he  would  pay  the  note,  sayiug  "  we  liave  had  some  money 
very  unexpectedly  come  in ;  that  the  plaintiffs  had  been  there,  and  paid 
Mrs.  Graves  $500  for  her  legacy,  bequeathed  by  the  will  of  her  father  to 
her ;  but  it  was  not  according  to  the  will,  aud  they  would  have  to  pay  it 
over  again,  as  the  money  was  not  coming  to  her  uuless  the  defendant  died 
within  ten  years  from  the  death  of  the  testator,  but  was  to  go  to  her 
children." 

4.  The  testimony  of  Abraham  Briggs,  who  testified  that  in  the  summer  of 
1843,  he  was  on  a  visit  to  the  defendant's  house,  when  the  defendant  said 
to  him  that  the  plaintiffs  [naming  them]  liad  paid  to  his  wife  $500  on  a 
legacy  given  to  her  in  her  father's  will ;  but  that  it  was  not  due  to  her,  but 
to  his  children,  and  he  was  going  to  sue  for  it. 

5.  Tlie  receipt  of  Mrs.  Sally  Graves,  the  body  of  which  was  in  the. hand- 
writing of  one  of  the  plaintiffs,  and  was  as  follows :  "  Received,  Sherman, 
April  7th,  1842,  of  David  and  John  0.  Northrop,  executors  of  the  last  will 
of  David  Northrop,  late  of  Shermau,  deceased,  $500,  in  full  of  a  legacy 
bequeathed  by  said  deceased,  in  said  will,  to  his  daughter,  Sally  Graves, 
wife  of  Jedediah  Graves ;  which  legacy  was  to  be  paid  to  said  Sally  Graves 
by  the  executors  of  said  will,  in  ten  years  after  his,  the  said  David  North- 
rop's  decease.     [Signed.]     Sally  Graves,  wife  of  Jedediah  Graves. ** 

6.  A  letter,  signed  by  the  defendant,  addressed  to  the  plaintiffs,  dated 
Dec.  8,  1843,  demanding  the  amount  of  said  legacy,  and  informing  the 
plaintiffs  that  he  should  be  in  Sherman  the  then  next  week,  and  in  case 
the  plaintiffs  should  not  pay  said  legacy  at  that  time,  he  must  and  should 
proceed  to  collect  the  same  as  the  law  directs. 

7.  The  testimony  of  Revilo  Fuller  and  David  D.  Hoag,  proving  a  demand 
made  by  the  plaintiffs,  in  August  or  September,  184G,  of  the  defendant,  for 
the  repayment  of  the  $500,  which  they  had  paid  to  his  wife  on  the  legacy 
given  to  her  by  the  will  of  her  father. 

To  the  whole  of  the  evidence  thus  offered  by  the  plaintiffs,  the  defendant 
objected,  on  the  ground  that  it  did  not  conduce  to  prove  that  the  money  in 
question  was  paid  by  the  plaintiffs  to  Mrs.  Graves,  under  any  mistake  or 
misapprehension  of  any  facts ;  but  if  it  conduced  to  show  a  mistake  of  the 
plaintiffs  at  all,  it  w^as  a  mistake  of  the  law  only ;  and  also,  that  it  did  not 
conduce  to  prove  that  the  defendant  had  received  any  money  of  the  plain- 
tiffs.    The  court  overruled  the  objection  and  admitted  the  evidence. 

The  defendant  then  introduced  the  testimony  of  his  sons,  Edward  Graves 
and  George  Graves,  detailing  the  circumstances  under  which  the  money 
was  paid  to  Mrs.  Graves,  and  stating  that  it  was  mostly  laid  out  by  her  in 
furniture,  but  not  directly  contradicting  any  evidence  introduced  by  the 
plaintiffs. 

Upon  all  the  evidence  in  the  cause,  the  plaintiffs  claimed  that  they,  as 
executors  of  the  will  of  David  Northrop,  deceased,  and  from  his  estate,  had 
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paid  said  legacy  of  $500  to  Mrs.  Graves,  supposing  it  to  be  then  due  and 
payable  to  her  under  the  will,  and  under  a  misapprehension  of  the  terms 
and  directions  of  the  will;  and  they  prayed  the  court  to  charge  the  jury,  — 

1.  That  if  the  money  was  paid  by  the  plaintiffs,  as  executors,  to  apply  on 
the  legacy  of  Mrs.  Graves,  by  reason  of  their  forgetfulness  and  misapprehen- 
sion of  the  terms  of  the  will,  this  was  a  mistake  in  fact,  and  the  money 
thus  paid  might  be  recovered  back. 

2.  That  if  the  plaintiffs,  as  such  executors,  paid  the  legacy,  and  as  they 
supposed  to  carry  into  effect  the  directions  of  the  will,  though  the  payment 
was  made  by  reason  of  a  mistaken  construction  of  the  legal  import  of  the 
will;  and  if  the  jury,  from  the  evidence  before  them,  believed  that  the 
defendant  had  no  moral  or  conscientious  right  to  retain  the  money,  the 
plaintiffs  were  entitled  to  recover. 

«^  3.  That  if  the  legacy  was  so  paid  by  the  plaintiffs,  under  a  mistake  of 
their  legal  obligations' and  duty,  ns  executors;  and  if  the  money  wns  paid 
by  the  plaintiffs  and  received  by  the  wife  of  the  defendant,  with  his  knowl- 
edge and  consent,  he  knowing  of  the  mistake  of  the  plaintiffs  in  paying  the 
money  ;  and  if  he  remained  silent,  without  informing  the  plaintiffs  of  their 
mistake;  and  if  the  jury  believed  that  the  defendant  had  no  moral  or  con- 
scientious right  to  retain  the  money,  the  plaintiffs  had  a  right  to  recover. 

4.  That  if  the  plaintiffs  were  entitled  to  recover,  they  were  entitled  to 
recover  the  sum  of  $500,  together  with  interest  from  the  time  the  money 
was  paid. 

To  such  a  charge  the  defendant  objected,  and  claimed  that  if  the  plain- 
tiffs paid  the  legacy  to  Mrs.  Graves,  as  proved,  yet,  that  it  was  not  paid 
under  any  mistake,  or  misapprehension,  or  forgetfulness  of  facts ;  but  if 
under  any  mistake  at  all,  a  mistake  of  the  law  alone,  and  if  so,  that  the 
plaintiffs  could  not  recover.  He  also  claimed  that  from  the  facts  proved, 
the  plaintiffs  had  not  sustained  their  declaration,  and  that  the  defendant, 
from  such  facts,  was  not  liable  in  this  action :  he  therefore  prayed  the 
court  to  charge  the  jury  in  conformity  with  his  views. 

The  court  charged  the  jury  as  claimed  by  the  plaintiffs;  and  thereupon 
the  juxy  returned  a  verdict  in  their  favor  for  $695.  The  defendant  there- 
upon moved  for  a  new  trial,  for  a  misdirection. 

Dutton  and  H.  G.  Graves  for  the  defendant. 

HawUy  for  the  plaintiffs. 

Church,  C.  J.  In  deciding  this  case  we  have  not  supposed  it  necessary 
to  examine  very  critically  the  opinions  of  jurists,  which  have  been  advanced 
upon  the  general  question,  how  far  mistakes  of  law  may  be  relieved  against 
in  equity ;  nor  what  is  the  precise  nature  of  the  distinction  made  by  courts 
between  the  effect  of  mistakes  of  law  and  mistakes  of  fact  upon  the  rights 
and  responsibilities  of  parties.  The  questions  raised  on  this  motion  seem 
to  us  to  be  within  limits  more  confined.  And  yet  we  shall  have  occasion 
to  advert  to  some  of  the  cases  on  this  subject,  and  to  some  of  the  maxims 
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whioh  are  supposed  to  apply  to  it ;  such  as  Volenti  non  fit  injuria^  Igiio- 
rantia  legU  non  excusat;  and  to  the  maxim  often  in  requisition,  and  gener- 
ally false  in  reality,  that  eveiy  man  is  bound,  and  therefore  "  presumed  to 
know  the  law."  ^  These  and  all  other  general  doctrines  and  aphorisms,  when 
properly  applied  to  facts  and  in  furtherance  of  justice,  should  be  carefully 
regarded;  but  the  danger  is  that  they  are  often  pressed  into  the  service  of 
injustice,  by  a  misapplication  of  their  true  meaning.  It  is  better  to  yield 
to  the  force  of  truth  and  conscience  than  to  any  reverence  for  maxims. 

In  the  present  case  we  establish  no  new  principle,  nor  depart  from  any 
well-settled  doctrine  of  the  common  law.  We  do  not  decide  that  money  2>aid 
hy  a  mere  mistake  in  point  of  law  can  he  recovered  back;  as  if  it  has  been 
paid  by  an  infant,  by  a  feme  covert,  or  by  a  person  after  the  statute  of 
limitations  has  barred  an  action,  or  when  any  other  merely  legal  defence 
existed  against  a  claim  for  the  money  so  paid,  and  which  might  be  honestly 
retained.  But  we  mean  distinctly  to  assert  that  when  money  is  paid  by 
one  under  a  mistake  of  his  rights  and  his  duty,  and  which  he  was  under  no 
legal  or  moral  obligation  to  pay,  and  which  the  recipient  has  no  right  in 
good  conscience  to  retain,  it  may  be  recovered  back  in  an  action  of  indebi- 
tatus  (Msumpsit,  whether  such  mistake  be  one  of  fact  or  of  law  ;  and  this  we 
insist  may  be  done,  both  upon  the  principle  of  Christian  morals  and  the 
common  law.  And  such  only  was  the  doctrine  of  the  charge  to  the  jury 
in  the  present  case.  In  such  a  case  as  we  have  stated,  there  can  be  no 
reasonable  presumption  that  a  gratuity  is  intended ;  nor  is  the  maxim 
Volenti  non  fit  injuria  at  all  invaded.  T/ie  mind  no  more  assents  to  the  pay* 
ment  made  under  a  mistake  of  tJie  law  than  if  made  under  a  mistake  of  the 
facts ;  the  delusion  is  the  same  in  both  cases ;  in  both  alike  the  mind  is 
influenced  by  false  motives. 

Xor  are  we  here  deciding  a  case  where  the  plnintifTs  claim  to  recover 
under  a  mere  pretence  that  they  were  ignorant  of  the  law,  so  much  and  so 
strangely  feared  by  Judge  Story ;  *  but  a  case  in  which  the  jury  has  found 
that  such  mistake  existed  in  truth,  not  in  pretence. 

Nor  is  this  a  case  where  the  pai*ties  have  made  a  compromise  of  a  claim, 
in  view  of  a  legal  doubt  or  uncertainty  as  to  an  asserted  right,  and  have 
taken  their  chances  of  the  result ;  but  a  case  in  which  the  plaintifis  verily 
supposed  they  were  bound  to  pay,  and  the  defendant,  at  the  same  time, 
kqew  they  wt)re  not ;  and  a  case  where  the  money  in  good  conscience  as 
much  belongs  to  the  plaintiffs  now  as  it  did  when  they  had  it  in  possession; 
as  the  jury,  by  their  verdict,  have  found.  One  would  think  that  a  refer- 
ence to  adjudged  cases  could  not  be  necessary  to  establish  a  principle  of 

1  There  is  no  presumption  in  this  country  that  every  person  knows  the  law  ;  it  would 
be  contrary  to  common  sense  and  reason  if  it  were  so.  .  .  •  The  rule  is  that  ignorance 
of  law  shall  not  excuse  a  man,  or  relieve  him  from  the  consequences  of  crime,  or  from 
liability  upon  a  contract.     Maule,  J.,  in  Martindale  r.  Faulkner,  2  C.  B.  706,  719. —  £d. 

a  1  Eq.  123,  §  111. 
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natural  justice  so  obvious  as  that  a  right  of  repetition  must  exist  in  such  a 
case,  and  that  what  belongs  to  one  man  cannot  be  acquired  by  another, 
without  the  consent  or  the  fault  of  the  owner.  But  we  will  briefly  recur 
to  the  cases,  which,  as  we  think,  have  recognized  the  common  law  on  this 
subject,  and  see  if  the  principle  which  we  have  advanced  is  not  asserted 
or  recognized,  with  more  or  less  distinctness,  in  all  of  them. 

The  action  of  indebttcUus  assumpsit  for  the  recovery  of  money  had  and  re- 
ceived, and  for  money  paid,  etc.,  is  an  action  of  the  common  law,  but  to  a 
great  extent  an  equitable  action,  adopted  for  the  enforcement  of  many 
equitable  as  well  as  legal  rights.  And  it  is  a  fundamental  principle  of 
this  action,  that  it  lies  for  the  recovery  of  money,  which,  ex  cequo  et 
boiiOy  ought  to  be  paid  over  to  the  plaintiff;  and  that  the  law,  in  case  of 
such  equity,  will  imply  a  promise  to  pay  it.^  The  principles  of  the  action 
were  very  definitely  stated  by  Lord  Mansfield,  in  the  leading  case  of 
Moses  9.  Macferlan,*  and  have  never  since  been  doubted.  He  says,  "  If  the 
defendant  be  under  an  obligation,  from  the  ties  of  natural  justice,  to  refund, 
the  law  implies  a  debt,  and  gives  this  action  founded  in  the  equity  of  the 
plaintiff's  case,  as  if  it  were  upon  a  contract."  He  particularizes,  and  says 
again :  '*  This  kind  of  equitable  action  to  recover  back  money  which  ought 
not  in  justice  to  be  kept,  is  very  beneficial,  and  therefore  much  encour- 
aged." He  goes  on  to  enumerate  several  cases  in  which  money  paid  can- 
not be  recovered  back,  as,  if  advanced  in  payment  of  a  debt  barred  by  the 
statute  of  limitations,  etc.,  and  as  a  reason :  "  Because  in  all  these  cases 
the  defendant  may  retain  it  with  a  safe  conscience,  though  by  positive  law 
he  was  barred  from  recovering."  And  he  refers  to  money  paid  by  mistake, 
as  an  instance  of  the  equity  which  will  sustain  the  action  ;  making  no  allu- 
sion to  a  distinction  betweeu  a  mistake  of  law  and  a  mistake  of  fact,  — 
a  suggestion,  we  believe,  as  applied  to  this  action,  of  a  much  more  recent 
date. 

The  same  principle  was  recognized  and  applied  by  the  Court  of  Common 
Pleas,  in  the  case  of  Farmer  v.  Arundel.'  "  Whenever,"  says  Chief  Justice 
Db  Grbt,  **  money  is  paid  by  one  man  to  another,  on  a  mistake  either  ot 
fact  or  of  law,  or  by  deceit,  this  action  will  certainly  lie ; "  and  because  the 
defendant  had  good  right  in  conscience,  in  that  case,  to  retain  the  money, 
the  plaintiff  failed  to  recover,  and  for  that  reason  alone,  although  the  money 
was  paid  under  a  mistake  of  the  law. 

The  case  of  Bize  v,  Dickasou*  deserves  special  attention,  because  the 
force  of  it  was  attempted  to  be  parried,  by  Lord  Ellenborouoh,  in  Stevens 
V.  Lynch.*  The  facts  show  the  case  to  be  one  of  a  mistake  of  law  only. 
The  plaintiff  was  a  broker  acting  under  a  del. credere  commission,  for  foreign 
correspondents,  and  the  bankrupt  had  been  an  underwriter,  who  was  liable 
for  losses  which  the  correspondents  of  the  plaintiff  had  sustained,  and 

1  3  Bl  Com.  168.  «  2  Barr.  1002.  <  2  Black.  W.  824. 

*  1  T.  R.  285.  «  12  East,  137. 
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which  he  had  paid  over  to  them,  without  having  received  the  amount  of 
the  losses  from  the  bankrupt.  The  plaintiflF  being  indebted  on  other  ac- 
counts to  the  bankrupt,  in  a  still  larger  sum,  paid  the  whole  to  the  assign- 
ees of  the  bankrupt  under  a  mistake,  and  without  knowing  that  he  had  a 
legal  right  to  set  off  against  the  claims  of  the  bankrupt  the  amount  of  the 
losses  he  had  paid.  When  he  discovered,  from  the  decision  of  the  court, 
in  the  case  of  Grove  v.  Dubois,^  that  he  had  such  right,  he  brought  his 
action  against  the  assignees  of  the  bankrupt,  to  recover  back  the  amount 
of  the  money  which  he  had  paid  to  them,  which  by  law  he  had  a  right  to 
have  set  off.  IN'o  mistake  of  facts  existed,  and  none  was  adverted  to  by 
Lord  Mansfield,  discussing  the  plaintiff's  right  to  recover.  He  refers  only 
to  money  paid  under  mistakes  of  law,  and  applies  the  principle  he  had 
before  so  very  distinctly  stated,  in  the  case  of  Moses  v.  Macferlan,  and 
which  had  again  been  recognized,  in  explicit  terms,  by  Chief  Justice  De 
Grey  ;  and  without  reference  to  any  possible  distinction  between  mistakes 
of  law  and  of  fact,  he  concludes  :  *'  But  where  money  is  paid  under  a  mis- 
take, which  there  was  no  ground  to  claim  in  conscience,  the  party  may 
recover  it  back  again,  by  this  kind  of  action."  And  it  may  be  remarked 
that  this  case  was  decided  after  the  case  of  Lowry  v.  Bourdieu,  *  in  which 
BuLLER,  J.,  applied  the  maxim,  Ignorantia  legis  non  excusat,  to  money 
paid  as  the  premium  on  an  illegal  gaming  policy. 

The  next  case  we  refer  to  is  Brisbane  v.  Dacres,  Executrix.*  This  case 
has  been  much  noticed,  and  efforts  made  to  press  it  into  the  service  of 
those  who  have  attempted  to  sustain  the  doctrines  of  this  defence ;  but  with 
what  propriety,  will  be  seen  by  an  examination  of  it.  Mansfield,  C.  J., 
and  Chambre,  J.,  expressly  admit  the  principle  we  advance ;  and  it  is 
neither  denied  nor  doubted,  as  we  can  see,  by  Gibbs  and  Heath,  JJ.  The 
plaintiff  was  the  commander  of  a  king's  ship  in  the  British  navy,  on  the 
Jamaica  station ;  and  Lord  Dacres  was  the  admiral  there.  The  plaintiff, 
by  order  of  Lord  Dacres,  the  admiral,  took  on  board  his  vessel  a  large 
amount  of  specie  belonging  to  the  government,  and  transported  it  to  Eng- 
land, for  which  service  he  received  from  the  treasury  a  considerable  sum  as 
freight.  It  had  been  a  long  established  usage  in  the  navy  for  commanders 
of  vessels,  in  like  cases,  to  pay  over  one-third  of  the  freight  to  the  superior 
officer,  under  whose  orders  they  acted ;  although,  at  the  time  this  money 
was  paid  over  by  the  plaintiff,  he  was  not  bound  by  law  to  pay  it  over,  and 
the  admiral  had  no  legal  right  to  demand  it ;  but  it  was  paid  upon  the 
demand  of  the  admiral,  as  his  right.  The  action  was  brought  against  the 
executrix  of  Admiral  Dacres,  to  recover  back  the  money  so  paid.  Chambre, 
J.,  in  a  very  conclusive  argument,  maintained  the  right  of  the  plaintiff  to 
recover  the  money.  He  says :  "  The  plaintiff  had  a  right  to  it,  and  the 
defendant  in  conscience  ought  not  to  retain  it.  The  rule  is,  that  when  he 
cannot  in  conscience  retain  it,  he  must  refund  it,  if  there  is  nothing  illegal 

*  1  T.  R.  112.  «  Doug.  468.  »  6  Taunt.  144. 
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in  the  transaction/'  Mansfield,  C.  J.,  admits  the  rule  as  stated  by 
Chambbb,  J.,  saying,  ''  If  it  was  against  his  conscience  to  retain  this  money, 
according  to  the  doctrine  of  Lord  Kenyon,  an  action  may  be  maintained  to 
recover  it  back.''  But  because  the  money  was  paid  and  received  under  the 
former  usages  of  the  navy,  he  considered  it  entirely  proper  and  conscien- 
tious for  the  executrix  to  retain  it ;  and  for  this  reason  alone,  he  opposed 
a  recovery.  Gibbs,  J.,  founded  his  opinion  in  the  defendant's  favor  upon 
the  fact  that  the  money  was  demanded  as  a  matter  of  right,  and  was  paid 
upon  such  a  demand  ;  and  this  being  submitted  to,  and  not  resisted  at  the 
time,  must  be  considered  as  a  voluntary  payment,  and  indeed,  as  a  gift !  — 
a  controlling  feature  in  the  case,  entirely  unlike  the  present,  and  if  true, 
proving  very  clearly  that  the  money  might  be  very  honestly  received  and 
retained.  Heath,  J.,  takes  still  a  different  ground ;  that  there  was  neither 
ignorance  nor  mistake  in  the  case,  but  that  the  plaintiff  intended,  in  fact, 
to  make  a  voluntary  payment  to  his  admiral.  But  what  is  most  material 
to  our  purpose  is,  that  neither  Gibbs  nor  Heath  refers  to  the  conscience  of 
the  case,  and  therefore  are  not  at  issue  with  their  brethren,  nor  with  us, 
upon  this  turning-point  of  the  whole  matter. 

The  V ice-Chancellor,  in  the  case  of  Naylor  v.  Winch,^  remarks,  that  "  If  a 
party,  acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced 
to  give  up  a  portion  of  his  indisputable  property,  under  the  name  compro- 
mise, a  court  of  eqtiity  will  relieve."  Here,  our  doctrine  is  quite  distinctly 
recognized  :  the  case  supposed  treats  the  retention  of  the  money  as  uncon- 
scientious and  wrong,  and  therefore  the  relief  will  be  given. 

Approved  text- writers  recognize  the  law  to  be  as  we  have  stated. 
Broome,  in  his  treatise  on  Law-maxims,  and  under  the  maxim,  ^^Iffnorantia 
furU  noil  excusat,'^  says,  "  It  is  therefore  a  rule,  that  money  paid  with  full 
knowledge  of  the  facts,  but  through  ignorance  of  tlie  law,  is  not  recoverable, 
if  there  be  nothing  unconscientious  in  the  retainer  of  it ; "  and  in  support 
of  this  rule,  the  case  of  Brisbane  v,  Dacres  is  cited  ;  and  of  that  case  it  is 
said  that  the  plaintiff  did  not  recover,  because  it  was  not  against  conscience 
for  the  executrix  to  retain  the  money.  And  so,  under  the  maxim,  "  Volenti 
nonfit  injuria^*^  the  author  states  the  law  thus :  **  But  where  money  is  paid 
under  a  mistake,  which  there  was  no  ground  to  claim  in  conscience,  the 
party  may  recover  it  back  again,  as  money  had  and  received."  And  the 
same  views  of  the  law  on  this  subject  are  expressed  by  Stevens,  in  his  Nisi 
Prius,  vol.  1,  p.  349,  whether  the  mistake  be  one  of  law  or  fact. 

The  case  of  Bilbie  v.  Lumley  ^  has  been  sometimes  cited  in  opposition  to 
the  rule  as  laid  down  in  the  preceding  authorities.  That  case  was  not 
argued;  was  decided  instanter;  and  whether  the  insured  could,  or  could 
not  in  foro  conscientias  retain  the  money,  does  not  appear,  and  was  not  a 
circumstance  alluded  to  by  the  court.  And  we  say,  in  reply  to  Lord 
Ellenborough's  reference  to   the   maxim,    Ignorantia  hgis  non  excusat, 

1  1  Sim.  &  St.  555.  >  2  East,  469. 


152  NORTHROP'S   EXECUTORS  t.   GRAVES.  [CHAP.  II. 

that  although  the  plaintiff's  ignorance  of  the  law  may  not  furnish  a  good 
excuse  for  his  paying  the  money,  it  does  not  follow  that  it  furnishes  a  good 
excuse  to  the  defendants  to  retain  it,  against  the  suggestions  of  equity  and 
conscience. 

The  case  of  Elliott  v.  Swartwout^  does  not  conflict  with  our  views.  The 
money  there  was  paid  over  by  the  importer  to  the  collector,  as  duties,  upon 
a  demand  and  claim  of  right,  and  without  protest.  The  defendant  received 
it  in  good  faith,  and  in  the  same  good  faith  had  paid  it  over  to  the  treasury 
of  the  United  States. 

The  case  of  Stevens  v.  Lynch,^  to  which  allusion  has  been  made,  was  not 
an  action  to  recover  back  money  paid,  but  upon  a  promise  to  pay,  made  under 
a  mistake  of  the  law.  The  defendant  was  the  drawer  of  a  bill  of  exchange, 
and  as  such,  had  been  legally,  and  was  still  equitably,  bound  to  pay  the 
money  named  in  it ;  but  being  ignorant  that  his  legal  liability  was  dis- 
charged, by  reason  that  the  holder  had  given  time  to  the  acceptor,  yet  he 
had  pix)mised  to  pay  it,  and  was  holden  liable.  This  was  the  case  of  a  mere 
mistake  of  law,  with  the  equity  and  conscience  of  the  case  all  against  him 
who  acted  under  the  mistake,  and  not  in  his  favor,  as  in  the  case  before  us. 
It  was  like  the  ctise  of  money  paid  in  ignorance  of  the  legal  defence  of  the 
statute  of  limitations,  infancy,  usury,  etc. 

We  have  seen  but  one  case  in  which  the  doctrine  we  adopt  has  been 
directly  denied  by  any  court ;  it  is  Clarke  v.  Dutcher.'  We  need  not  re- 
view it,  because  we  believe  every  authority  referred  to  in  that  case,  in  sup- 
port of  the  opinion  of  the  court,  has  been  now  noticed  by  us ;  and  we  are 
led  by  them  to  a  very  different  conclusion.  The  reasons  advanced  by  the 
court  there  are  not  satisfactory  to  us,  if  we  understand  them.  They  are, 
that,  if  the  equities  of  the  case  —  the  moral  rights  and  duties  of  the  parties 
—  are  to  have  influence  in  the  decision,  it  will  spoil  or  mar  the  maxim, 
that  "every  man  is  bound  and  presumed  to  know  the  law,"  as  well  as  the 
maxim,  Voleiifi  non  fit  injuria ;  and  also,  that  thereby  the  practical  dis- 
tinction between  a  mistake  of  fact  and  a  mistake  of  law,  will  be  destroyed  ; 
both  of  which  assumptions  we  respectfully  deny.  That  a  party  may  not 
urge  his  ignorance  of  the  law  as  an  excuse  or  palliation  of  a  crime,  or  even 
of  a  fault,  we  may  admit ;  that  he  may  not,  by  reason  of  such  ignorance  or 
mistake,  obtain  any  right  or  advantage  over  another,  we  may  admit ;  but 
we  do  not  admit  that  such  other  may  obtain  or  secure  an  unjust  advantage 
over  him,  by  reason  of  his  ignorance  or  mistake,  even  of  the  law.  We 
agree  that  men  should  not  complain  of  the  consequences  of  their  delib- 
erate and  voluntary  acts ;  but  we  do  not  agree  that  acts  performed  under 
the  influence  of  essential  and  controlling  mistakes  are  voluntary,  within 
the  meaning  of  the  maxim  referred  to.  And  we  say  that  neither  max- 
ims of  law  nor  fictions  of  law  should  be  so  applied  as  to  work  manifest 
injustice. 

i  10  Pet.  138.  «  12  East,  87.  »  9  Cow.  674. 
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We  conclude,  therefore,  with  entire  unanimity,  that  the  charge  of  the 
court,  in  this  respect,  ought  to  be  sanctioned. 

Another  question  is  suggested  by  this  motion,  and  was  mentioned  in 
argument,  —  that  if  this  money  was  paid  by  the  plaintiffs,  in  their  capacity 
of  executors  of  Northrop's  estate,  from  the  funds  of  his  estate,  under  a  mis- 
taken construction  of  the  will,  and  thus  under  a  mistake  of  law,  whether 
it  could  not  be  recovered  l>ack,  for  the  benefit  of  the  estate,  whatever  the 
law  might  be,  if  the  plaintiffs  had  acted  merely  on  their  own  individual 
account,  as  we  have  here  treated  it  1  This  is,  certainly,  a  question  worthy 
of  consideration ;  but  the  opinion  already  expressed  by  us  renders  a  deci- 
sion of  it  unnecessary. 

The  defendant  also  claimed,  in  his  defence,  that  as  the  legacy  was,  by 
the  will  of  the  testator,  payable  to  Mrs.  Graves,  the  defendant's  wife,  aud 
was  intended,  as  he  supposed,  for  her  sole  benefit,  and  was  actually  paid  to 
her,  he  was  not  liable.  But  we  think,  that  in  legal  effect  the  money  was 
received  by  the  defendant ;  although  delivered  into  the  hands  of  the  wife, 
it  was  done  in  his  presence,  with  his  consent,  and  with  his  subsequent 
approval,  and  became  subject  to  his  disposal. 

The  jury  were  instructed  to  allow  interest  on  the  sum  paid,  from  the 
time  it  was  received  by  the  defendant,  on  the  gi*ound  that  it  was  received 
by  him  in  his  own  wrong,  and  should  have  been  immediately  restored. 
But  a  majority  of  the  court  think  differently ;  and  that  no  interest  could 
accrue,  under  the  circumstances,  until  demand  of  repayment  was  made. 
This  excess  of  interest,  therefore,  allowed  by  the  jury,  must  be  remitted ; 
and  the  court  will  not  direct  a  new  trial. 

In  considering  the  legal  questions  in  this  case,  we  are  necessarily  confined 
to  the  facts  apparent  on  the  record,  and  may  not  indulge  in  any  specula- 
tions into  circumstances  connected  with  the  settlement  of  David  Northrop's 
estate,  and  from  which  the  defendant  might  have  considered  himself,  as  he 
probably  did,  fairly  entitled  to  retain  the  money  thus  received  by  him. 

In  this  opinion  the  other  judges  concurred. 

Part  of  interegt  to  he  remitted. 
New  trial  not  to  be  granted. 


WILLIAM    CULBREATH,    Plaintiff    in    error   v,  JAMES  M.   and 

DANIEL  G.    CULBREATH,   Defendants. 

In  the  Supreme  Court  of  Georgia,  July  Term,  1849. 

[Reported  in  7  Ocorgia  Reports^  64,] 

Obadiah  M.  Culbreath  died  intestate,  leaving  neither  wife  nor  children. 
His  nearest  of  kin  were  seven  surviving  brothers  and  sisters,  and  the  children 
of  a  deceased  sister.     William  Culbreath,  the  administrator,  under  a  mis- 
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apprehension  of  the  law,  divided  the  estate  equally  between  the  seven 
brothers  and  sisters,  to  the  exclusion  of  the  children  of  the  deceased  sister. 
Subsequently,  these  children  instituted  suit  against  the  administrator  and 
recovered  the  one-eighth  of  the  estate. 

The  present  action  was  by  William  Culbreath  against  two  of  the  dis- 
tributees, to  recover  back  the  amount  overpaid  on  account  of  this  mistake. 

Upon  an  agreed  statement  of  the  facts  in  the  court  below,  the  presiding 
judge  awarded  a  nonsuit  against  the  plaintiff,  who  appealed  to  this  court. 

Af.  J,  Crawford  for  plaintiff  in  error. 

E.  R,  Broum  for  defendant  in  error. 

By  the  Court,  —  Nisbet,  J.,  delivering  the  opinion.  1.  The  judgment  of 
nonsuit  was  awarded  by  the  court  below  in  this  case,  upon  the  following  state 
of  facts,  agreed  upon  by  the  parties  :  "  The  actions  were  founded  upon  a 
voluntary  payment  made  to  each  of  the  defendants  by  the  plaintiff,  as  ad- 
ministrator of  Obadiah  M.  Culbreath,  deceased,  of  one-seventh  part  of  said  in- 
testate's estate,  as  part  of  their  distributive  shares  of  said  estate,  in  ignorance 
of  the  law  of  distribution  of  estates.  After  the  payments,  the  children  of  a 
deceased  sister  of  the  intestate  and  also  of  the  defendants,  in  being  at  the 
time  of  the  payments,  and  known  and  recognized  as  such  children  of  a 
deceased  sister  of  the  intestate  and  of  the  defendants,  brought  suit  against 
the  plaintifl*,  as  administrator  aforesaid,  to  recover  their  distributive  share 
of  the  estate  of  said  intestate,  it  being  one-eighth  of  said  estate,  and  did 
recover.  The  suits  now  pending  were  brought  by  the  plaintiff  to  recover 
of  defendants  their  proportion  of  the  over-payment  to  them."  Upon 
the  hearing,  the  presiding  judge  nonsuited  the  plaintiff,  with  leave  to 
move  at  the  next  term,  to  set  aside  the  nonsuit  and  reinstate  the  cases. 
Which  motion  being  made,  was  refused,  and  to  that  decision  the  plaintiff 
excepted. 

Upon  the  hearing  before  this  court,  it  was  conceded  on  both  sides,  that 
with  a  knowledge  of  all  the  facts  the  plaintiff  acted  upon  a  mistake  of  the 
law.  That  was  considered  as  proven.  Believing  that  the  defendants  were 
entitled  to  the  whole  of  the  estate  of  his  intestate,  to  the  exclusion  of  the 
children  ^of  his  deceased  sister,  through  a  mistake  as  to  the  law  he  paid  to 
them  the  share  which  was  rightfully  due  to  those  children.  They  having 
sued  and  recovered  of  him  their  distributive  share,  he  brings  these  actions 
to  recover  of  the  defendants  the  money  so  paid  to  them,  through  a  mistake 
of  the  law.  The  question  is,  can  a  party  recover  back  money  paid,  with  a 
knowledge  of  all  the  facts,  through  mistake  of  the  law  1 

We  are  fully  aware  that  the  authorities  upon  this  question  are  in  conflict, 
as  well  in  England  as  in  this  country.  Great  names  and  courts  of  emi- 
nent authority  are  arrayed  on  cither  side.  It  is  not  one  of  those  questions 
upon  which  the  mind  promptly  and  satisfactorily  arrives  at  a  conclusion. 
This  is  true  in  reference  both  to  principle  and  authority.  It  is  not  sur- 
prising, therefore,  that  Judge  Alexander  and  this  court  should  differ.     I 
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think,  and  I  shall  try  to  prove,  that  the  weight  of  authority  is  with  ns.  If 
it  were  so  —  if  authorities  were  balanced  —  we  feel  justified  in  kicking  the 
beam,  and  ruling  according  to  that  naked  and  changeless  equity  which  for- 
bids that  one  man  should  retain  the  money  of  his  neisfhbor,  for  which  he 
paid  nothing,  and  for  which  his  neighbor  received  nothing ;  an  equity  which 
is  natural,  which  savages  understand,  which  cultivated  reason  approves, 
and  which  Chnstianity  not  only  sanctions  but  in  a  thousand  forms  has 
ordained.  In  ruling  in  favor  of  these  actions,  we  aim  at  no  visionary  moral 
perfectibility.  We  feel  the  necessity  of  practicable  rules,  by  which  rights 
are  to  be  protected  and  wrongs  redressed.  We  know  the  necessity,  too,  of 
general  rules,  and  how  absurd  would  be  that  attempt,  which  seeks  to  admin- 
ister the  equity  which  springs  from  each  and  every  case.  The  insufficiency 
which'  marks  all  lawgivers,  laws,  and  tribunals  of  justice,  makes  that 
a  hopeless  thing.  Still,  where  neither  positive  law  nor  a  well  settled  train 
of  decisions  impose  upon  courts  a  prohibition,  they  are  at  liberty,  nay, 
bound  to  respect  the  authority  of  natural  equity  and  sound  morality. 
Where  these  are  found  on  one  side  of  a  doubtful  question,  they  ought  to 
cast  the  scale.  Moreover,  we  believe  that  the  rule  we  are  about  to  lay 
down  may  be  so  guarded,  as  in  its  application  to  be  both  practicable  and 
politic. 

It  is  difficult  to  say  that  an  action  for  the  recovery  of  money  paid  by 
mistake  of  the  law  will  not  lie,  upon  those  principles  which  govern  the 
action  of  assumpsit  for  money  had  and  received.  Those  principles  are  well 
settled  since  the  great  case  of  Moses  v.  Macfarlan,  in  2  Burrow,  1005.  The 
grounds  upon  which  that  necessary  and  most  benign  remedy  goes,  are  there 
laid  down  by  Lord  Maksfield.  This  claim  falls  within  the  principles  there 
settled,  and  cannot  be  distinguished  from  cases  which  have  been  ruled  to 
fall  within  them,  but  by  an  arbitrary  exclusion.  I  am  not  now  using  the 
case  of  Moses  v.  Macfarlan  as  the  authority  of  a  judgment  upon  the  precise 
question  made  in  this  record ;  although  Lord  Mansfield  there  held,  that 
money  paid  by  mistake  could  be  recovered  back  in  this  action,  without  dis- 
tinguishing between  mistake  of  law  and  fact.  I  refer  to  it,  to  demonstrate 
what  are  the  principles  upon  which  the  action  is  founded.  It  is  not  founded 
upon  the  idea  of  a  contract.  lu  answer  to  the  objection,  that  assumpsit 
would  lie  only  upon  a  contract,  express  or  implied.  Lord  Mansfield  said, 
*'  If  the  defendant  be  under  an  obligation,  from  the  ties  of  natural  justice, 
to  refund,  the  law  implies  a  debt,  and  gives  this  action,  founded  in  the 
equity  of  the  plaintiffs  case,  as  if  it  were  upon  contract."  Again  :  "One 
great  benefit  derived  to  a  suitor  from  the  nature  of  this  action  is,  that  he 
need  not  state  the  special  circumstances  from  which  he  concludes  that  ex 
iBquo  et  bono  the  money  received  by  the  defendant  ought  to  be  deemed 
belonging  to  him." 

•* The  defendant,"  says  his  Lordship,  farther,  "may  defend  himself  by 
everything  which  shows  that  the  plaintiff,  ex  ceqfio  et  bono,  is  not  entitled 
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to  the  whole  of  his  demand,  or  to  any  part  of  it."  His  summary  is  in  the 
following  words  :  "  In  one  word,  the  gist  of  this  action  is,  that  the  defend- 
ant, upon  the  circumstances  of  the  case,  is  obliged  by  the  ties  of  natural 
justice  and  equity  to  refund  the  money."  In  the  language  of  the  civilians, 
from  whom  Lord  Mansfield  borrowed  many  valuable  principles,  "ifoc 
ncUura  cequum  est,  neminem  cum  alterius  detrvnieivto  fieri  locupletiorem," 

If  there  is  justice  in  the  plaintiffs  demand,  and  injustice  or  unconscien- 
tiousness  in  the  defendant's  withholding  it,  the  action  lies  ;  or,  to  use  more 
appropriate  language,  the  law  will  compel  him  to  pay.  Now,  when  money 
is  paid  to  another,  under  a  mistake  as  to  the  payer's  legal  obligation  to 
pay,  and  the  payee's  legal  right  to  receive  it,  and  there  is  no  consideration , 
moral  or  honorary  or  benevolent,  between  the  parties,  by  the  ties  of  natural 
justice  the  payer's  right  to  recover  it  back  is  perfect,  and  the  payee's  obli- 
gation to  refund  is  also  perfect,  —  it  becomes  a  debt.  It  is  a  case  fully 
within  the  range  of  the  ex  asquo  et  bono  rule.  This  is  that  case.  It  falls 
within  none  of  the  exceptions  mentioned  by  Lord  Mansfield.  It  was  not 
paid  as  a  debt  due  in  honor  or  honesty,  as  in  case  of  a  debt  barred  by 
Statute ;  it  is  not  paid  as  a  donation ;  it  was  not  paid  as  a  debt  con- 
tracted in  violation  of  public  law ;  for  example,  money  fairly  lost  at  play. 
In  all  such  cases  it  is  conscientious  for  the  defendant  to  keep  it.  In  this 
case  there  is  no  right  or  equity  or  conscience  upon  which  the  defendant 
can  plant  himself.  Why,  then,  is  not  the  case  of  a  payment  by  mistake  of 
the  law  within  the  principles  of  Moses  v.  Macfarlan  ? 

Eight  here  the  ai^ument  might  rest  on  principle.  Just  here  the  cutis  is 
cast  upon  the  other  side,  to  show  how  and  why  this  case  is  distinguishable 
from  other  cases  falling  confessedly  within  the  principles  upon  which  the 
action  for  money  had  and  received  is  based.  We  shall  see  upon  what 
footing  the  distinction  is  placed  by  Lord  Ellbnborough.  It  is  that  of 
policy.  The  doctrine  which  I  am  now  repelling  never  was  defended  upon 
principle ;  it  never  can  be.  No  British  or  American  judge  ever  attempted 
its  defence  on  principle.  It  was  ruled  on  policy,  and  followed  upon  the 
authority  of  a  few  precedents.  A  policy  which,  it  must  be  conceded,  does 
private  wrong,  for  the  sake  of  an  alleged  public  good ;  or,  I  should  more 
appropriately  say,  rather  than  risk  a  doubtful  public  evil.  It  was,  no 
doubt,  this  view  of  the  subject  which  startled  the  calm  philosophical  equity 
of  Marshall's  mind,  when  yielding,  in  Hunt  v,  Rousemanier,  to  precedent, 
he  still  gave  in  his  personal  protest  against  the  doctrine.  For  what  he  said 
in  that  case  can  be  viewed  in  no  other  light  than  as  a  personal  protest.  It 
is  wise,  it  is  necessary  for  courts  to  yield  to  established  authority ;  but,  inas- 
much as  the  use  of  precedent  is  to  illustrate  principle,  a  single  precedent, 
or  a  number  of  precedents  should  not  control,  when  they  are  against 
principle. 

We  guard  this  doctrine  by  saying,  that  the  action'  is  not  maintainable, 
where  money  is  paid  through  mere  ignorance  of  the  law,  or  in  fulfilment 
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of  a  moral  obligation,  or  on  a  contract  against  public  law,  or  on  any  account 
which  will  make  it  consistent  with  equity  and  good  conscience  for  the 
defendant  to  retain  it  Nor  does  the  judgment  of  this  court  embrace  cases 
of  concealment,  fraud,  or  misrepresentation.  They  depend  upon  principles 
peculiar  to  themselves.  And  farther,  it  is  scarcely  necessary  to  add  that 
a  recovery  cannot  be  had,  unless  it  is  proyeu  that  the  plaintiff  acted  upon  a 
mistake  of  the  law. 

2.  There  is  a  clear  and  practical  distinction  between  ignorance  and  mis- 
take of  the  law.^  Much  of  the  confusion  in  the  books,  and  in  the  minds  of 
professional  men,  upon  this  subject,  has  grown  out  of  a  confounding  of  the 
two.  It  may  be  conceded,  that  at  first  view,  the  distinction  is  not  appar- 
ent ;  but  it  is  insisted  that  upon  close  inspection  it  becomes  quite  obvious. 
It  has  been  ridiculed  as  a  quibble,  but  we  shall  see  that  it  has  been  taken 
by  able  men,  and  acted  upon  by  eminent  courts.  Ignorance  implies  pas- 
si  veness  ;  mistake  implies  action.  Ignorance  does  not  pretend  to  knowl- 
edge, but  mistake  assumes  to  know.  Ignorance  may  be  the  result  of  laches, 
which  is  criminal ;  mistake  argues  diligence,  which  is  commendable.  Mere 
ignorance  is  no  mistake,  but  a  mistake  always  involves  ignorance,  yet  not 
that  alone.  The  difference  may  be  well  illustrated  by  the  case  made  in 
this  record.  If  the  plaintiff,  the  administrator,  had  refused  to  pay  the 
distributive  share  in  the  estate  which  be  represented,  to  the  children  of 
his  intestate's  deceased  sister,  upon  the  ground  that  they  were  not  entitled 
in  law,  that  would  have  been  a  case  of  ignorance,  and  he  would  not  be 
heard  for  a  moment  upon  a  plea,  that  being  ignorant  of  the  law  he  is  not 
liable  to  pay  interest  on  their  money  in  his  hands.  But  the  case  is,  that 
he  was  not  only  ignorant  of  theur  right  in  law,  but  believed  that  the  de- 
fendants were  entitled  to  their  exclusion,  and  acted  upon  that  belief,  by 
paying  the  money  to  them.  The  ignorance  in  this  case  of  their  right,  and 
the  belief  in  the  right  of  the  defendants,  and  action  on  that  belief,  consti- 
tute the  mistake. 

The  distinction  is  a  practical  one,  in  this,  that  mere  ignorance  of  the  law 
is  not  susceptible  of  proof.  Proof  cannot  reach  the  convictions  of  the 
mind,  undeireloped  in  action ;  whereas,  a  mistake  of  the  law,  developed  in 
overt  acts,  is  capable  of  proof,  like  other  facts. 

3.  The  usual  reply  to  all  this  is  the  time-honored  maxim,  ignorarUia 
iuri9  rum  exciucU.  We  do  not  make  void  this  maxim  in  any  fair  construction 
of  it.  It  is  an  indispensable  nile  of  legal  and  social  policy :  it  is  that 
without  which  crime  could  not  be  punished,  right  asserted,  or  wrong 
redressed.  What  if  its  application  does,  in  some  cases,  work  injustice? 
Its  oTerruling  necessity,  and  the  vast  preponderence  of  its  benefits  over  its 
evils,  have  reconciled  the  civilized  world  to  its  immovable  status  as  a  rule 
of  action.     The  idea  of  excuse  implies  delinquenoy.     No  man  can  be  ex- 

^  LawreDce  v.  Beaubien,  2  Bai.  628 ;  Hutton  v.  Edgerton,  6  S.  C.  485,  accord, ;  Jacobs 
V.  Morange,  47  N.  Y.  57,  contra,  —  Ed. 
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cused  upon  a  plea  of  ignorance  of  the  law,  for  disobeying  its  injunctions  or 
violating  its  provisions  or  abiding  bis  just  contracts.  He  is  presumed  to 
know  the  law,  and  if  he  does  not  know  it,  he  is  equally  presumed  to  be 
delinquent.  I  remark,  to  avoid  misconstruction,  that  it  is  of  universal 
application  in  criminal  cases.  In  civil  matters,  it  ought  not  to  be  used  to 
effectuate  a  wrong.  That  is  to  say,  it  cannot  be  a  sufficient  response  to  the 
claim  of  an  injured  person,  that  he  has  been  injured  by  his  own  mistake  of 
the  law,  when  the  respondent,  against  conscience,  is  the  holder  of  an  advan- 
tage resulting  from  that  mistake.  The  meaning,  then,  of  this  maxim  is 
this :  no  man  can  shelter  himself  from  the  punishment  due  to  crime,  or 
excuse  a  wrong  done  to,  or  a  right  withheld  from  another,  under  a  plea  of 
ignorance  of  the  law.  The  maxim  contemplates  the  punishment  of  crime, 
the  redress  of  wrong,  and  the  protection  of  rights.  Is  it  not  unreasonable 
so  to  construe  it  as  to  apply  it  to  one  who  has  not  only  done  no  wrong  and 
withheld  no  right,  but  is  himself  the  injured  party,  as  in  this  easel  The 
plaintiff  has  violated  no  law,  withheld  no  right  from  the  defendants,  and  in 
no  particular  wronged  them;  but  on  the  contrary,  he  has  l>een  injured  to 
the  extent  of  the  money  which  they  unrighteously  withhold  from  him*  In 
this  view  of  it,  too,  the  public  policy  of  the  maxim  is  sustained.  I  cannot 
see  that  its  utility  is  lessened  by  this  limitation  of  its  application.  In  the 
language  of  Sir  W.  D.  Evans,  '*  The  effect  of  the  doctrine  is  carried  suffi- 
ciently far  for  the  purposes  of  public  utility,  by  holding  that  no  man  shall 
exempt  himself  from  a  duty,  or  shelter  himself  from  the  consequences  of 
infringing  a  prohibition  imposed  by  law,  or  acquire  an  advantage  in  opposi- 
tion to  the  legal  rights  and  interests  of  another,  by  pretending  error  or 
ignorance  of  the  law."  * 

The  distinction  between  ignorance  and  mistake  of  the  law,  is  recognized 
by  Lord  Roslyn  in  Fletcher  v.  Talbot ;  *  by  Lord  Manners,  in  Leonard  v. 
Leonard;*  by  the  Court  of  Appeals  of  South  Carolina,  in  Lawrence  v, 
Bedubien ;  *  and  in  the  Executors  of  Hopkins  v.  Mazyck  et  aL^ 

In  England,  the  authorities  are  pretty  nearly  t»  equUibrioy  yet  I  must 
think  that  the  preponderance,  taking  the  cases  at  law  and  in  equity  to- 
gether, is  on  the  side  of  the  principle  which  I  am  laboring  to  establish.  This 
action  for  money  had  and  received  is  an  equitable  remedy,  and  lies  gener- 
ally where  a  bill  will  lie ;  decisions,  therefore,  in  Chancery  which  recognize 
the  principle  may  be  justly  held  to  sustain  it.  The  first  case,  then,  in 
order  of  time,  is  that  of  Lansdowne  v.  Lansdowne,  reported  in  Moseley,  364, 
decided  by  Lord  Chancellor  Kino.  That  case  was  this:  The  second  of 
four  brothers  died  seised  of  land,  and  the  eldest  entered  upon  it.  But  the 
youngest  also  claimed  it.  They  agreed  to  leave  the  question  of  inheritance 
to  one  Hughes,  a  schoolmaster,  who  determined  against  the  eldest  brother, 
on   the  ground   that  lands  could   not   ascend.     Whereupon,  the  eldest 

1  2  Poth.  Ob.  App.  297.  «  6  Vea.  14.  '2  Ball  &  B.  180,  188. 

«  2  Bai.  623.  *  1  Hill  Oh.  251. 
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agreed  to  divide  the  estate,  and  deeds  were  executed  accordingly.  Lord 
King  decreed  that  they  should  be  delivered  up  and  cancelled,  as  having 
been  obtained  by  mistake.  There  is  no  doubt  whatever,  but  the  mistake 
was  one  of  law  as  to  the  legal  rights  of  the  elder  brother.  It  is  a  case  iu 
point.  It  is  true  that  it  has  been  greatly  criticised.  Moseley,  the  reporter, 
has  been  charged  with  inaccuracy,  and  was  very  much  in  disfavor  with 
Lord  Mansfield.  Indeed,  it  is  said  that  his  Lordship  did,  on  one  occasion, 
order  his  reports  not  to  be  read  before  him.  Yet  there  stands  the  case, 
and  if  supported  by  nothing  else,  it  is  sustained  by  its  reasonableness. 
Judge  Marshall,  in  referring  to  it,  says,  that  it  cannot  be  wholly  dis- 
regarded. 

The  case  of  Bize  t^.  Dickason  was  decided  by  Lord  Mansfield  in  the 
Court  of  King's  Bench.  The  judgment  of  the  court  was  delivered  as 
follows :  '*  The  rule  has  always  been,  that  if  a  man  has  actually  paid  what 
the  law  would  not  have  compelled  him  to  pay,  but  what  in  equit}'^  and  con- 
science he  ought,  he  cannot  recover  it  back  again  in  an  action  for  money 
had  and  received.  So,  where  a  man  has  paid  a  debt  which  would  otherwise 
have  been  barred  by  the  Statute  of  Limitations,  or  a  debt  contracted  dur- 
ing his  infancy,  which  in  justice  he  ought  to  discharge,  though  the  law 
would  not  have  compelled  the  payment,  yet,  the  money  being  paid,  it  will 
not  oblige  the  payee  to  refund  it ;  but  where  money  is  paid  under  a  mis- 
take, which  there  was  no  ground  to  claim  in  conscience,  the  party  may 
recover  it  back  again  iu  this  kind  of  action."  ^ 

This  authority  is  incontrovertible,  and  has  not  been  controverted.  The 
case  made  shows  a  mistake  of  law.  The  mistake  spoken  of  by  Lord 
Mansfield  could  not  have  been  a  mistake  of  facts,  because  the  case  exhibits 
no  mistake  of  facts,  hut  does  exhibit  a  mistake  of  the  law. 

The  principle  was  sustained  by  a  decree  in  Bingham  v.  Bingham.^ 
There  the  bill  was  filed  on  the  ground  of  a  mistake  in  law.  The  Master 
of  the  Rolls  said,  "  Though  no  fraud  appeared,  and  the  defendant  appre* 
bended  he  had  a  right,  yet  it  was  a  plain  mistake,  such  as  the  court  was 
warranted  to  relieve  against,  and  not  to  suffer  the  defendant  to  run  away 
with  the  money  in  consideration  of  the  sale  of  an  estate  to  which  he  had 
no  right."  See  the  note  to  this  case  in  Belt's  Supplement,  79,  which 
shows  the  mistake  to  have  been  one  of  law.  Also  recognized  in  Turner 
r.  Turner  ;•  in  Leonard  r.  Leonard  *  by  Lord  Manners  ;  by  Lord  Thurlow, 
in  Jones  v.  Morgan,*  and  by  Lord  Eldon,  in  Stockly  v.  Stockly,'  and  in 
Anchor  v.  The  Bank  of  England.^ 

To  these  authorities  may  be  added  the  dicta  of  Lord  Ch.  J.  Db  Grey,  in 
Farmer  v,  Arundel,®  who  declared,  "  That  where  money  is  paid  by  one  man 
to  another  on  a  mistake  either  of  fact  or  of  law,  or  by  deceit,  this  action 

1  1  T.  R.  285.  »  1  Vea.  126,  »  2  Ch.  R.  154. 

*  Ball  &  B.  171.  *  1  Bro.  C.  C.  219.  •  1  Ves.  &  Bea.  23,  81. 

7  Dong.  638.  ^  2  Black.  R.  824. 
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will  certainly  lie."  Of  Lord  Kenyon,  in  the  case  of  Cbatfield  and  Paxton,* 
and  of  Chambre,  J.,  in  Brisbane  v.  Dacres.'  This  judge,  ai^uing  the  point 
with  great  strength,  says,  ''It  seems  to  me  a  most  dangerous  doctrine, 
that  a  man  getting  possession  of  money  to  any  extent,  in  consequence  of 
another  party's  ignorance  of  the  law,  canuot  be  called  on  to  repay  it." 
He  illustrates  by  putting  the  very  case  made  in  principle  in  this  record. 
*'  Suppose,"  says  he,  "  an  administrator  pays  money  per  capita,  in  misappli- 
cation of  the  effects  of  the  intestate,  shall  it  be  said  that  he  cannot  recover 
it  back  1 " 

Opposed  to  this  weight  of  authority  in  England,  stand  the  two  cases  of 
Bilbie  v,  Lumley,'  and  Brisbane  v,  Dacres,^ — in  the  latter  case  Chambre,  J., 
dissenting,  —  and  the  ohUer  opinion  of  Buller,  J. 

It  is  worthy  of  remark,  that  Lord  Ellenborodoh,  who  presided  in  Bilbie 
V,  Lumley,  afterwards  in  Perrott  v,  Perrott  *  holds  language  irreconcilable 
with  his  opinion  in  that  case.  In  the  latter  case,  he  is  reported  to  say, 
'*  Mrs.  Territ  either  mistook  the  contents  of  her  will,  which  would  be  a 
mistake  in  fact,  or  its  l^;al  operation,  which  would  be  a  mistake  in  law,  and 
in  either  case  we  think  the  mistake  annulled  the  cancellation."  Thus  it  is 
manifest  that  our  judgment  in  this  case  is  not  without  precedent  in  the 
English  books. 

The  authority  of  Bilbie  v.  Lumley  has  been  followed  in  this  country,  by 
Chancellor  Kent,  Shotwell  v,  Mundy ;  *  Lyon  v.  Richmond,'  and  by  the 
Supreme  Court,  in  Hunt  v.  Kousmanicr.'  In  the  same  case,  however,  in 
8  Wheat.  215,  Ch.  J.  Marshall  says,  '*  Although  we  do  not  find  the  naked 
principle,  that  relief  may  be  granted  on  account  of  ignorance  of  the  law, 
asserted  in  the  books,  we  find  no  case  in  which  it  has  been  decided  that  a 
plain  and  acknowledged  mistake  in  law  is  beyoud  the  reach  of  equity."  The 
case  in  1  Peters,  1,  was  decided,  however,  upon  other  principles  than  that  one. 
now  under  discussion.  The  same  may  be  said  of  the  cases  in  Johnson's 
Chancery  Reports,  above  referred  to.  Yet  it  may  not  be  denied  but  that 
the  courts  there  recognize  the  rule  as  settled  in  Bilbie  v.  Lumley.  It  may 
be  questioned  whether  the  recognition  of  that  authority  by  the  Supreme 
Court  is  worth  as  much  as  the  opinion  of  Ch.  J.  Marshall,  intimated  so 
plainly  in  the  above  extract,  as  to  the  rule  in  Chancery.  The  leaning  of 
Mr.  J.  Story,  in  his  Commentaries  on  Equity,  is  the  same  way ;  and  yet  he 
says,  '*  It  has  been  laid  down  as  unquestionable  doctrine,  that  if  a  party, 
acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  up  a  portion  of  his  indisputable  property  to  another,  under  the  name 
of  a  compromise,  a  court  of  equity  will  relieve  him  from  the  effect  of  his 
mistake."  • 

Why  it  is  that  a  party  may  be  relieved  from  the  consequences  of  a  mis- 

»  See  Chitty  on  Billg,  102.  «  5  Taunt.  157.  »  2  East,  469. 

<  5  Taunt.  167.  »  14  East,  428.  •  1  Johns.  612. 

»  2  Johns.  61;  6  Johns.  169,  170.        »  1  Pet.  1.  »  1  Story  Eq,  Jur.  §  121. 
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take  of  the  law,  where  he  gives  up  his  property,  under  the  name  of  a 
compromise,  and  not  under  other  circumstances,  it  is  difficult  to  see. 

Mistake  of  the  law  has  been  held  without  relief  in  Illinois ;  ^  in  Tennes- 
see ;  ^  in  New  Jersey ;  *  and  in  Alabama ;  *  and  it  may  be  elsewhere,  be- 
yond my  time  for  ascertainment. 

The  contrary  was  expressly  ruled  by  the  Court  of  Appeals  in  South 
Carolina,  in  Lowndes  v.  Chisolm,^  in  1827.  This  was  followed  by  the  great 
case  before  the  same  court  in  1832,  of  Lawrence  v.  Beaubien.  I  call  it 
great,  because  of  the  affluence  of  learning  displayed  in  the  argument  by 
Messrs.  Holmes  and  King  on  one  side,  and  Pettigru  and  Bailey  on  the 
other,  and  because  of  the  perspicuous  condensation  and  ability  of  the 
opinion  of  Mr.  J.  Johnson.  The  doctrine,  in  all  its  bearings,  is  there  dis- 
cussed with  extraordinary  power,  and  the  court  unanimously  decided,  that 
*^  A  mistake  of  law  is  a  ground  of  relief  from  the  obligations  of  a  contract, 
by  which  one  party  acquired  nothing,  and  the  other  neither  parted  with 
any  right  nor  suffered  any  loss,  and  which,  ex  asquo  et  bono,  ought  not  to 
be  binding  ;  and  that  it  makes  no  difference  that  the  parties  were  fully  and 
correctly  informed  of  the  facts,  and  the  mistake  as  to  the  law  was  recipro- 
cal ;  but  there  must  be  evidence  of  a  palpable  mistake,  and  not  mere 
ignorance  of  the  law."  The  case  of  Lawrence  o,  Beaubien  was  reviewed  in 
1833,  by  the  Court  of  Appeals,  in  Executors  of  Hopkins  v.  Mazyck  and 
others,  and  its  doctrines  affirmed.*  So  that  in  South  Carolina  the  question 
is  definitely  settled.  So,  also,  in  Massachusetts,  in  the  same  way.  See 
May  V.  Coffin ; '  Warder  v.  Tucker ;  •  Freeman  v.  Boynton,*  See,  also. 
Haven  v,  Foster.*® 

The  writers  on  the  civil  law  are  divided  as  to  the  question  whether 
money  paid  under  a  mistake  of  the  law  is  liable  to  repetition.  Yinnius 
and  D'AguesseflLU  hold  the  affirmative ;  so  Sir  W.  D.  Evans.  The  argu- 
ment of  the  great  French  Chancellor,  D'Aguesseau,  is,  to  my  mind,  unan- 
swerable." Pothier  and  Heineccius  maintain  the  negative ;  and  it  is  said 
that  the  text  of  the  Eoman  Law  is  with  them.  See  Rogers  v,  Atkinson ;  ^* 
Collier  v.  Lanier." 

Let  the  judgment  of  the  court  below  be  reversed. 

1  3  Oilman,  162.  «  8  Yerg.  298.  »  1  Green  Ch.  145. 

4  9  Ala.  662.  •  2  McCord  Ch.  455.  •  1  Hill  Ch.  242. 

t  4  Mass.  342.  .  >  7  Mass.  452.  •  7  Mass.  488. 

M  9  Pick.  112.  "  2  Ev.  Poth.,  App.  308.  "  1  Kelly,  25,  26. 

»  1  Kelly,  238. 
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PITCHER  V.  THE  TURIN   PLANK  ROAD  COMPANY. 
In  THE  Supreme  Court  op  New  York,  January  6,  1851. 

{Reported  in  10  Barbour^  486.] 

This  was  an  appeal  by  the  defendants  from  a  judgment  of  the  county 
court  of  Lewis  county,  affirming  the  judgment  of  a  justice  of  the  peace. 
The  action  was  brought  by  the  plaintiff,  after  attaining  full  age,  to  avoid 
an  agreement  made  during  infancy  for  the  compromise  of  a  suit  with  which 
he  was  threatened,  and  to  recover  back  money  paid  in  pursuance  of  such 
agreement.  The  justice  rendered  a  judgment  in  favor  of  the  plaintiff  for 
$10  and  costs. 

Alanson  Barnes,  for  the  plaintiff. 

£,  A.  Brovm,  for  the  defendant. 
«  Gridlet,  p.  J.  The  plaintiff  in  the  justice's  court  sued  the  plank  road 
company  to  recover  back  the  sum  of  $10,  which  he  had  paid  to  compromise 
or  settle  a  threatened  suit  against  him,  for  the  penalty  of  $25  for  running 
the  gate  of  the  defendant.  It  is  true  the  plaintiff  would  be  liable  at  com- 
mon law  for  the  trespass ;  but  the  justice  must  have  found  that  the  com- 
promise was  made  under  the  mistaken  supposition  that  he  was  liable  for 
the  penalty  of  $25 ;  and  that  finding,  even  if  founded  on  less  conclusive 
evidence  than  it  is,  would  be  binding  on  this  court.  Noyes  v,  Hewitt ;  ^ 
Stryker  ».  Bergen.* 

The  mistake  was  mutual ;  both  the  agent  of  the  company  and  the  plain- 
tiff supposed  that  the  clause  giving  the  penalty,  in  the  turnpike  act,  had 
been  incorporated  into  the  plank  road  act,  of  1847.  The  mistake  therefore 
was  not  a  pure  mistake  of  law.  It  was  in  one  sense  a  mistake  of  fact. 
Neither  party  supposed  that  a  penalty  of  $25  was  given  by  the  common 
law.  Neither  party  had  any  doubt  that  if  the  statute  had  given  a  penalty 
for  running  a  gate  situated  on  a  plank  road,  the  penalty  was  collectible. 
Both  parties  assumed  that  a  section  giving  the  penalty  had  been  incorporated 
into  the  plank  road  act.  In  that  assumption  they  were  mistaken.  It  can- 
not be  doubted  that  this  mistaken  belief  was  a  powerful  motive  with  the 
plaintiff  in  making  the  settlement.  If  he  could  compromise  a  liability  for 
$25  by  the  payment  of  $10,  we  can  all  see  it  would  be  a  wise  and  prudent 
act  to  do  so.  Whereas  he  might  be  willing  to  take  his  chance  of  a  suit  at 
common  law,  where  the  damages  might  be  nominal  only. 

No  one  will  dispute  the  general  proposition  that  ignorance  of  the  law 
excuses  no  one,  —  every  man  being  presumed  to  know  the  law.  But  I  do 
not  think  that  rule  applies  to  the  present  case.     This,  as  I  before  remarked, 

1  18  Wend.  141.  «  15  Wend.  490. 


SECT.  I.]        PITCHEB  V,  THE  TURIN  PLANK  ROAD  COMPANY.  163 

is  not  a  case  of  pure  mistake  of  law.  It  was  a  compromise  of  a  claim  for 
a  penalty,  which  the  law  did  not  give.  It  was  not  a  compromise  of  a 
doubtful  claim,  but  of  a  claim  for  which  there  was  no  foundation  at  all, 
when  it  was  ascertained  that  the  penalty  in  question  had  not  been  applied 
to  plank  roads.  It  was  a  case  where  the  settlement  was  made  under  the 
mistaken  idea  that  the  act  giving  the  penalty  had  been  applied  to  plank 
roads.  In  such  cases  the  rule  that  no  man  is  excused  by  reason  of  ignorance 
of  the  law  does  not  apply.  The  daughter  of  a  freeman  of  London  had  a 
legacy  of  £10,000  left  her  by  the  will  of  her  father,  on  condition  she  should 
release  her  orphanage  share.  She  accepted  the  legacy  and  executed  the 
release.  This  release  was  set  aside,  although  no  fraud  was  imputed  to  the 
executor,  the  orphanage  share  being  £40,000.  Judge  Stort  says  "  it  was 
a  case  of  clear  surprise  in  matters  of  fact  as  well  as  law."  ^  So  in  Evans  v. 
Llewellyn,'  the  decision  was  placed  entirely  on  the  ground  of  surprise, 
'*  the  conveyance  having  been  obtained  and  executed  improvidently." 
Lord  Kenton  said  "  The  party  was  taken  by  surprise.  He  had  not  suf- 
ficient time  to  act  with  caution,  and  therefore,  though  there  was  no  actual 
fraud,  it  was  something  like  fraud,  for  an  undue  advantage  was  taken  of 
his  situation.  I  am  of  opinion  that  the  party  was  not  competent  to  protect 
himself."  The  application  of  this  doctrine  to  the  case  under  consideration 
will  be  apparent  when  we  remember  that  one  of  the  parties  was  an  infant, 
and  the  other  party  was  threatening  to  make  him  pay  the  $25  *^  or  put 
him  through  on  it,"  unless  he  paid  the  $10. 

Again :  where  one  has  a  clear  title,  and  under  the  idea  of  a  compromise 
gives  away  a  part  of  what  was  by  law  his  own,  he  is  entitled  to  relief.  Not 
however  where  there  is  a  disputed  question,  and  the  compromise  is  fair. 
Judge  Stort  says,  "  In  the  former  cases  the  party  seems  to  labor,  in  some 
sort,  under  a  mistake  of  fact  as  well  as  of  law.  He  supposes  as  a  matter 
of  fact,  that  he  has  no  title,  and  that  the  other  party  has  a  title  to  the 
property."  *  In  this  case  the  plank  road  company  claimed  to  have  a  clear 
right  to  the  penalty  of  $25 ;  and  the  plaintiff  was  induced  to  believe  that 
they  had  such  a  right,  by  the  mistaken  supposition  that  such  a  claim  was 
made  applicable  to  the  plank  road  act  Now  when  it  turns  out  that  this 
was  a  common  error  of  both  parties,  the  plaintiff  is  entitled  to  relief,  on 
the  ground  that  the  mistake  was  one  rather  of  fact  than  of  law. 

The  decision  may  well  rest  upon  the  ground  on  which  the  county  judge 
has  placed  it ;  viz.  that  this  is  a  case  where  the  acts  of  the  infant  may  be 
inquired  into  for  the  purpose  of  seeing  whether  they  are  beneficial  to  his 
interest,  or  not.  This  has  been  done  by  the  justice,  who  determined  that 
the  settlement  or  compromise  was  not  beneficial  to  his  interests,  and  set 
it  aside.  In  the  case  of  Keane  v.  Boycott,^  Lord  Chief  Justice  Etre  laid 
down  the  rule  that  when  the  court  could  pronounce  the  contract  to  be  for 

1  Story  Eq.  Jur.  §§  117,  118.  «  Story  Eq.  Jur.  §  119. 

s  Story  Eq.  Jur.  §  130.  «  2  H.  Black.  611. 
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the  benefit  of  the  infant,  as  for  necessaries,  it  was  good ;  when  the  court  could 
pronounce  it  to  be  for  the  prejudice  of  the  infant,  it  was  void ;  and  in  those 
cases  where  the  benefit  or  prejudice  was  uncertain,  the  contract  was  voida- 
ble only.  In  the  case  of  Grace  v.  Wilber,*  it  was  held  that  an  infant  was 
not  liable  to  be  enrolled  in  the  militia,  while  under  eighteen  years  of  age. 
And  though  he  agrees,  with  the  consent  of  his  father,  to  serve  as  a  substi- 
tute for  another,  in  consideration  of  a  certain  sum  of  money,  which  is  paid, 
such  a  contract  is  not  binding  on  the  infant ;  and,  the  infant  having  deserted 
and  having  been  apprehended  as  a  deserter,  brought  his  action  for  trespass 
and  false  imprisonment  against  the  officer  arresting  him,  and  recovered. 
Now  upon  these  authorities,  it  was  for  the  justice  to  decide  whether  the 
$10  were  paid  to  settle  the  claim  for  the  penalty,  or  to  settle  the  whole 
claim  against  the  plaintiff,  for  trespass  at  common  law  for  running  through 
the  gate.  He  has  found,  as  we  must  conclude,  that  the  money  was  paid 
solely  to  settle  the  claim  for  the  penalty,  when  no  law  existed  making  him 
liable  to  a  penalty.  Having  come  to  that  conclusion,  he  must  have  held 
that  a  settlement  of  a  claim  which  had  no  legal  existence,  and  the  contract 
for  the  payment  of  $10,  in  liquidation  of  such  a  claim,  was  not  beneficial 
to  the  infant.  If  the  justice  held  thus,  and  we  must  presume  that  he  did, 
then  we  are  not  at  liberty  to  review  his  judgment.  There  was  at  least 
some  evidence  on  which  he  founded  his  jxidgment.  See  18  Wend.  141. 
This  decision  the  county  judge  held  to  be  binding  on  him ;  and  we  must 

regard  it  as  conclusive  upon  us. 

Judgment  affirmed. 


ARNOLD    &    DUBOSE,    Plaintiffs    in    Error,    v.    THE    GEORGIA 
RAILROAD  AND  BANKING  COMPANY,  Defendant  in  Error. 

In  the  Supreme  Court  op  Georgia,  July  Term,  1873. 

[Reported  in  60  Georgia  Reports,  804.] 

Railroads.  Venue.  Charter.  Freight.  Contracts.  Before  Judge 
Andrews.     Wilkes  Superior  Court.     May  Term,  1873. 

Arnold  &  DuBose  brought  complaint  against  the  Georgia  Railroad  and 
Banking  Company  for  $2362.50,  overcharge  in  freight  on  3,150,000  pounds 
of  cotton,  shipped  on  the  cars  of  the  defendant  for  a  distance  of  75  miles. 
The  defendant  pleaded  the  general  issue  and  to  the  jurisdiction  of  Wilkes 
Superior  Court, 

The  evidence  made  the  following  case :  The  amount  of  cotton  was  shipped, 
as  alleged,  at  Washington,  Wilkes  county,  to  be  conveyed  by  the  defendant 
to  Augusta,  Richmond  county,  a  distance  of  75  miles.  The  freight  charged 
by  the  defendant  was  forty-five  cents  per  100  pounds.     The  freight  had 

1  10  Johns.  455. 


SECT.  I.]   ARNOLD  A  DUBOSE  V.   GEO.  RB.  AND  BANKING  GO.     165 

been  paid  in  Augusta^  The  agent  of  defendant  at  Washington  had  no 
instrnotiona  to  receive  freight  or  to  refuse  it.  Had  it  been  offered  he  would 
have  received  it  The  former  charge  was  thirty-three  cents  per  100  pounds ; 
from  the  year  1865  to  the  present  time,  during  which  period  plaintifl'^s 
cotton  was  shipped,  the  charge  has  been  at  the  rate  of  forty-five  cents  per 
100  pounds.  The  charge  by  wagon,  before  the  railroad  was  built,  was  fifty 
cents  per  100  pounds.  The  plaintiffs,  before  the  commencement  of  suit, 
demanded  from  the  defendants  seven  and  one-half  cents  on  each  100  pounds 
of  cotton  shipped,  as  being  an  overcharge  and  illegal^  under  its  charter- 
Payment  was  refused. 

It  was  agreed  that  the  case  should  go  to  the  jury  on  both  pleas,  subject 
to  the  charge  of  the  court. 

The  court  charged  that  under  the  facts  proved,  the  Superior  Court  of 
Wilkes  county  had  no  jurisdiction  of  the  case;  that  if  said  court  did  have 
jurisdiction,  there  was  nothing  in  the  charter  of  the  defendant  prohibiting 
the  charges  of  freight  as  made. 

The  jury  returned  a  verdict  for  the  defendant 

The  plaintiffs  except  to  the  aforesaid  charge  of  the  court,  both  as  to 
jurisdiction  and  as  to  the  construction  of  the  charter  of  the  defendant 

Ji.  Toombs,  for  plaintiffs  in  error. 

W.  M.  <fe  M.  F.  Reese,  W.  H,  HuU,  E,  H.  PotUe,  HUlyer  db  Brother,  for 
defendant 

Tbippe,  Judge.  3.  The  defendant  further  insists,  that  even  if  the  amount 
charged  and  paid  by  plaintiffs  was  beyond  the  charter  rates,  yet  it  was  paid 
voluntarily  by  them,  and  that  there  was  no  artifice,  fraud,  or  deception  on 
the  part  of  defendant.  This  presents  the  question  whether  money,  paid 
voluntarily  by  one  party  to  another,  with  knowledge  of  all  the  facts,  can  be 
recovered  back,  on  the  ground  that  the  party  receiving  the  money  could  not 
have  enforced  payment  by  law.^  No  one  will  deny  that  if  the  party  so  paying 
did  so  with  knowledge  that  it  could  not  have  been  collected  by  legal  pro- 
cess, he  cannot  recover  it  back.  Money  paid  for  a  gaming  debt  is  an  excep- 
tion, by  special  statute.  Usury  paid  is  another  exception;  but  that  not 
to  the  extent  to  which  the  party  paying  could  have,  by  law,  prevented  its 
collection.  He  could,  by  setting  up  the  defence  of  usury,  defeat  the  collec- 
tion of  all  but  the  original  principal.  If  he  voluntarily  pay  principal  and 
usury,  he  could  only  recover  back  the  excess  of  the  usury  over  the  legal 
interest  I  speak  of  the  law  as  it  formerly  stood ;  and  even  when,  by 
statute,  the  whole  contract  was  void  on  account  of  usury,  still  if  the  debtor 
paid  the  whole,  he  could  reclaim  nothing  but  what  was  over  the  lawful 
interest.  The  authorities  to  the  effect  that  money  paid  voluntarily,  without 
mistake  of  fact,  though  in  ignorance  of  the  law,  cannot  be  recovered  back, 
are  numerous  and  almost  without  exception.     In  Culbreath  v.  Culbreath,' 

1  Only  80  much  of  the  opinion  Is  given  as  relates  to  this  question.  —  Ed. 
*  7  Ga.  64. 
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in  an  elaborate  decision  showing  that  there  might  be  a  recovery  where  it 
was  paid  under  a  mistake  of  law,  the  principle  is  jet  admitted  that  if  it 
be  from  ignorance  of  law,  there  can  be  no  recovery.  And  the  great  effort 
in  that  case  is  to  set  up  and  show  that  there  is  a  difference  between  igno- 
rance and  mistake  of  the  law.  This  principle  has  been,  to  a  certain  extent, 
embodied  in  the  Code  :  see  sections  3121  to  3126,  inclusive,  new  Code. 
Section  3121  is,  "Mere  ignorance  of  the  law  on  the  part  of  the  party  him- 
self, where  the  facts  are  all  known,  and  there  is  no  misplaced  confidence, 
and  no  artifice,  or  deception,  or  fraudnlent  practice  is  used  by  the  other 
party  either  to  induce  the  mistake  of  law,  or  to  prevent  its  correction,  will 
not  authorize  the  intervention  of  equity."  Section  2636  provides,  "mistake 
of  law,  if  not  brought  about  by  the  other  party,  is  no  ground  for  annulling 
a  contract  of  sale.  Mistake  of  a  material  fact  may,  in  some  cases,  justify 
a  rescission  of  the  contract ;  mere  ignorance  of  a  fact  will  not."  A  strong 
writer  has  said  that  to  allow  the  doctrine  that  ignorance  of  law  is  a  ground 
of  defence,  would  overturn  the  foundations  of  every  system  of  jurisprudence  :^ 
and  Judge  Story  says :  "  As  every  man  is  presumed  to  know  the  law,  and 
to  act  upon  the  rights  which  it  confers,  when  he  knows  the  facts,  it  is 
culpable  negligence  in  him  to  do  an  act  or  make  a  contract,  and  then  set 
up  his  ignorance  as  a  defence."  *  A  few  of  the  numerous  cases  determining 
the  principle  involved  in  this  case  are  simply  referred  to.* 

It  is  true  that  in  some  of  those  cases  no  distinction  is  taken  between 
ignorance  and  mistake  of  law.  They  seem  to  be  held  as  equivalent  terms, 
and  the  right  to  relief  is  denied  in  either  instance.  Others  of  them  draw 
a  distinction,  as  did  this  court  in  Culbreath  v.  Culbreath,^  and  maintain 
the  right  to  relief  where  there  has  been  a  mistake  of  law.  In  the  case 
under  consideration  the  plaintififs  were  paying  the  money  sued  for  during 
the  years  1868  to  1872,  inclusive.  They  now  set  up  that  the  defendant 
bad  no  right  by  law  to  make  the  charges  which  they  paid ;  in  other  words, 
that  the  defendant  charged  and  they  paid  more  than  the  defendant  was, 
by  its  charter,  allowed  to  charge.  Why,  then,  did  they  pay  it  ?  If  volun- 
tarily, or  by  agreement,  knowing  the  law,  no  one  can  say  they  are  entitled 
to  recover  it  back.  If  voluntarily,  but  in  ignorance  of  the  law,  we  have 
seen  that  it  is  not  sufficient,  neither  under  the  principles  contained  in  the 
Code  or  under  the  decisions  referred  to.  If  there  was  any  fraud,  artifice, 
or  deception  practised  by  defendant,  it  should  have  been  shown.  Under 
this  great  weight  of  authority,  both  statutory  and  judicial,  it  may  well  be 
said,  as  was  said  by  the  judges  pronouncing  the  opinion  of  the  Supreme 
Court  of  New  York,  in  Clarke  v.  Dutcber ;  "  Although  there  are  a  few 
dicta  of  eminent  judges  to  the  contrary,  I  consider  the  current  and  weight 

1  Bate.  Com.  L.  26.  «  1  Story  En\.  Jut.  §  140. 

*  12  East,  88  ;  2  East,  469  ;  5  Taunt.  144 ;  8  Wheat.  215 ;  2  Johns.  51 ;  9  Cow.  674 ; 
1  Wend.  855 ;  10  Pet  188. 
«  7  Ga.  64. 
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of  authorities  as  clearly  establishing  the  position,  that  where  money  is  paid 

with  a  full  knowledge  of  all  the  facts  and  circumstances  upon  which  it  is 

demanded,  or  with  the  means  of  such  knowledge,  it  cannot  be  recovered 

back  upon  the  ground  that  the  party  supposed  he  was  bound  in  law  to  pay 

it,  when  in  truth  he  was  not.     He  shall  not  he  permitted  to  allege  his 

ignorance  of  the  law ;  and  it  shall  be  considered  a  voluntary  payment : "  ^ 

This,  then,  being  the  law  of  this  case,  although  the   court   below  erred 

on  the  question  of  jurisdiction,  we  are  constrained  to  affirm  the  general 

judgment,  as  the  verdict  must  necessarily,  under  the  evidence,  have  been 

what  it  was,  and  this  is  in  accordance  with  numerous  decisions  of  this 

court.* 

Judgment  affirmed. 


HEMPHILL  V.   MOODY. 
In  the  Supreme  Court  of  Alabama,  December  Term,  1879. 

[Reported  in  64  Aiabama  Reports,  468.] 

Appeal  from  the  Chancery  Court  of  Tnskaloosa. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  24th  May,  1879,  by  Frank  S. 
Moody,  as  the  administrator  d€  bonis  non  with  the  will  annexed  of  the 
estate  of  Edward  Sims,  deceased,  against  Felix  F.  Hemphill  and  his  wife, 
Mary  J.,  who  was  a  daughter  of  said  Sims ;  and  against  the  personal  rep- 
resentative and  distributees  of  the  estate  of  Jerusha  Ready,  deceased,  who 
was  also  a  daughter  of  said  Sims,  and  the  wife  of  Aaron  Ready,  deceased  ; 
and  against  several  other  persons,  not  necessary  to  be  named,  who  were 
legatees  under  the  will  of  said  Sims  and  distributees  of  his  estate.  It 
sought  to  remove  the  settlement  of  the  estate  of  Sims,  from  the  Probate 
Court  of  Tuskaloosa,  in  which  it  had  been  begim,  into  the  Chancery  Court ; 
to  establish  an  equitable  set-off  against  the  distributees  of  the  estate  of 
Jerusha  Ready,  on  account  of  the  payment  of  $2000,  which  the  complaiu- 
ant  had  wrongfully  made  to  the  personal  representative  of  her  husband, 
said  Aaron  Ready,  and  of  which,  as  the  bill  alleged,  said  distributees  had 
received  the  benefit  on  the  settlement  and  distribution  of  his  estate ;  and 
to  enforce  an  equitable  estoppel  against  said  Hemphill  and  wife,  in  regard 
to  this  wrongful  payment,  on  the  ground  that  Hemphill  had  agreed  and 
assented  to  said  payment  at  the  time  it  was  made.  The  testator,  Sims, 
died  in  Tuskaloosa,  where  he  resided,  in  1838  ;  and  his  last  will  and  testa- 
ment was  there  duly  admitted  to  probate.  By  said  will,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  the  testator  devised  and  bequeathed  to 
his  wife,  during  her  life  or  widowhood,  certain  lands  with  slaves  and  other 

1  9  Cow.  681.  *  41  Ga.  16  ;  42  Ga.  244. 
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property,  adding,  ''But,  if  she  should  many,  or  die,  then,  and  in  that  case, 
it  is  my  will  that  all  the  property  I  have  left  her  should  be  sold,  ou  one, 
two,  and  three  years'  credit,  with  interest  after  one  year,  except  the  ne- 
groes," etc.  He  also  devised  other  lands  to  his  several  children,  and 
added  a  residuary  clause  in  these  words :  '*  The  balance  of  my  property, 
which  is  not  given  away  in  this  will,  I  wish  sold  to  the  highest  bidder,  on  a 
Credit  of  one,  two,  three,  four,  five,  or  six  years,  with  interest  from  day  of 
sale  ;  the  purchaser  giving  bond  and  good  securities,  and  not  to  have  titles 
to  lands  nor  lots  till  all  the  purchase-money  is  paid,  and  then  to  be  equally 
divided  between  my  above-named  children.''  The  part  of  the  will  contain- 
ing the  foregoing  provisions  was  dat^  February  2,  1838 ;  but  another 
part  was  added,  dated  February  5,  1838,  as  follows:  '* Being  still  in  my 
proper  senses,  and  on  a  further  consideration  of  all  the  matters  and  things, 
I  have  thought  proper  to  alter  a  part  of  the  first  part  of  my  will :  that  is, 
in  case  my  beloved  wife  never  marries,  I  wish  for  her  to  have  $5000 
worth  of  property  left  her,  her  lifetime  or  widowhood,  she  having 
the  choice  of  it,  to  be  bars  forever,  to  do  as  she  may  think  proper  with ; 
and  further,  by  Mr.  Aaron  Ready  putting  in  what  I  have  given  him  hereto- 
fore, and  his  having  rendered  services  which  the  others  could  not  do,  I  give 
him,  extra,  $2000.  Now,  in  explanation  of  this  will,  as  it  is  done 
just  on  my  starting  to  New  York,  and  in  a  hurry,  my  will  is,  that  the 
$5000  may  be  taken  out  of  what  I  give  my  beloved  wife,  and  the 
$2000  extra  which  I  give  Aaron  Ready ;  the  balance  of  my  property, 
money,  and  everything,  I  leave,  to  be  equally  divided  among  my  chil- 
dren," etc. 

It  appears  that  Aaron  Ready  first  administered  on  the  testator's  estate, 
and  that  Mrs.  Sims,  the  widow,  survived  until  1874 ;  but  neither  of  these 
facts  is  stated  in  the  bill.  Letters  of  administration  de  bonis  non,  on  said 
testator's  estate,  were  granted  to  the  complainant  on  the  9th  November, 
1874;  and  the  lands  which  were  devised  to  the  widow  for  life,  and  di- 
rected to  be  sold  on  her  death,  having  been  sold,  as  directed,  and  the  pur- 
chase-money received  by  the  said  administrator,  he  paid  $2000,  a  pai*t  of 
said  sum  of  money,  on  the  20th  May,  1876,  to  K  A.  Graham,  as  the  ad- 
ministrator of  the  estate  of  Aaron  Ready,  in  satisfaction  of  the  said 
legacy  of  $2000,  which  was  supposed  to  be  due  and  unpaid.  On  final 
settlement  of  the  complainant's  accounts  as  administrator,  in  the  Probate 
Court  of  Tuskaloosa,  in  April,  1877,  he  claimed  a  credit  for  this  payment, 
and  it  was  allowed  by  the  Probate  Court,  against  the  objections  of  said 
Hemphill  and  wife,  who  duly  excepted  to  the  ruling  and  decision  of  the 
court,  and  brought  the  case  to  this  court  by  appeal;  and  this  court  re- 
versed the  decree  of  the  Probate  Court,  and  remanded  the  cause,  as  shown 
by  the  report  of  the  case.  Hemphill  v.  Moody.*  The  complainant  there- 
upon filed  his  bill  in  this  case,  asking  a  removal  of  the  settlement  into  the 

1  62  Ala.  510. 
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Chancery  Court,  and  seeking  to  get  the  benefit  of  this  payment,  on  his 
final  settlement,  as  against  Hemphill  and  wife,  and  also  against  the  chil- 
dren of  Jerusha  Ready,  the  wife  of  said  Aaron  Ready,  who  were  alleged  to 
be  the  distributees  of  her  estate,  and  also  the  distributees  of  said  Aaron 
Ready's  estate.  In  reference  to  this  payment  to  Ready,  the  bill,  as 
amended,  contained  the  following  allegations:  ''That  the  said  sum  of 
$2000  was  paid  by  him,  in  discharge  of  said  legacy  to  Aaron  Ready,  under 
a  mistake  of  law  and  fact,  in  this :  that  the  will  of  said  Sims  had  been  in- 
terpreted for  the  legatees  therein  named,  by  John  J.  Orraond,  a  man 
learned  in  the  law,  and  formerly  one  of  the  justices  of  the  Supreme  Court 
of  Alabama,  who  gave  it  as  his  opinion,  as  your  orator  is  informed  and  be- 
lieves, and  so  states,  that  said  legacy  was  not  payable  until  after  the  death 
of  said  testator's  widow;  and  that  this  opinion  was  accepted  and  acted 
upon  by  the  legatees  aforesaid ;  and  furthermore,  that  said  payment  was 
made  by  your  orator  under  the  belief  and  supposition  that  the  interpreta- 
tion put  upon  said  will  by  said  Ormond  was  a  proper  construction  of  said 
will,  and  had  been  accepted  and  concurred  in  by  all  the  legatees  under  said 
will,  and  especially  by  said  Ready  and  said  Hemphill,  and  under  the  be- 
lief that  said  legatee  had  never  been  paid ;  and  furthermore,  that  when 
said  legacy  was  paid  by  complainant,  and  previous  thereto,  he  was  informed 
and  believed  that  his  predecessors  in  the  administration  of  said  estate,  and 
the  legatees  under  said  will,  and  the  original  executors  of  said  will,  unin- 
terruptedly admitted  that  said  legacy  had  never  been  paid,  and  concurred 
in  the  desire  that  the  same  should  be  recognized  and  paid,  as  a  valid  and 
existing  legacy  under  the  will  of  said  Sims."  The  bill  alleged  that  Hemp- 
hill and  his  wife  were  married  in  1846,  and  the  complainant  insisted  that 
they  were  concluded  by  the  payment,  and  ought  not  to  be  allowed  to 
charge  him  with  a  devastavit  on  account  of  it,  because  Hemphill  had  as- 
sented to  the  payment  at  the  time  it  was  made,  and  had  acquiesced  in  the 
construction  placed  on  the  will.  As  to  the  distributees  of  Jerusha  Ready's 
estate,  it  was  alleged  that  they  were  also  the  distributees  of  the  estate  of 
Aaron  Ready,  and  had  received  from  his  administrator  the  $2000  paid  to 
him  by  the  complainant,  less  the  expenses  of  administration  ;  that  they 
were  insolvent ;  that  Aaron  and  Jerusha  Ready  had  both  been  dead  many 
years,  and  their  estates  had  been  finally  settled  and  distributed ;  that  let- 
ters of  administration  on  the  estate  of  the  former  had  been  granted  to 
Graham,  for  the  sole  purpose  of  enabling  him  to  collect  and  distribute  the 
said  $2000 ;  that  the  estate  of  Jerusha  owed  no  debts,  and  letters  of  ad- 
ministration on  it  had  been  granted  to  one  of  the  defendants,  only  for  the 
purpose  of  coercing  payment  a  second  time  of  their  distributive  portion  of 
said  sum  of  $2000,  which  was  alleged  to  be  less  than  they  had  received 
from  Graham.  As  to  these  distributees,  on  these  facts,  the  complainant 
asked  that  he  be  allowed  to  retain  as  an  equitable  set-off,  out  of  their  pro- 
portionate share  of  said  $2000,  and  out  of  other  moneys  in  his  hands 


170  HEMPHILL  V.  MOODY.  [CHAP.  IL 

decreed  to  them  on  the  former  settlemeut,  so  much  as  they  had  received 
from  Graham  out  of  .the  money  paid  to  him  by  the  complainant. 

Hemphill  and  wife  answered  the  bill,  and  incorporated  in  their  answer  a 
demurrer  for  want  of  equity,  specially  assigning  the  following  (with  other) 
causes  of  demurrer :  1st,  that  the  complainant  was  concluded  by  the  de- 
cree of  the  Probate  Court;  2d,  that  he  made  the  payment  in  his  own 
wrong,  and  could  have  no  relief  against  it,  either  at  law,  or  in  equity  ;  3d, 
that  the  facts  stated  did  not  establish  an  equitable  estoppel ;  4th,  that  the 
bill  showed  no  sufficient  reason  for  removing  the  settlement  into  the  Chan- 
cery Court ;  5th,  that  the  facts  alleged  did  not  show  any  right  to  an  equi- 
table set-ofif;  6th,  that  the  complainant's  remedy,  if  he  had  any  at  all,  was 
by  action  at  law  against  the  administrator  of  Aaron  Ready's  estate.  The 
administrator  and  children  of  Jerusha  Ready  also  answered,  and  demurred 
to  the  bill,  assigning  specially  the  same  causes  of  demurrer.  The  Chan- 
cellor overruled  the  demurrer  on  these  grounds,  and  held  that  the  bill  con- 
tained equity.  The  appeal  is  sued  out  in  the  name  of  Hemphill  and  wife 
et  cd.y  and  the  overruling  of  their  demurrer  to  the  bUl  is  assigned  as  error. 

A.  (7.  Hargrove,  for  appellants. 

J,  M.  Martin,  and  H.  M.  Somerville,  for  appellee. 

Stone,  J.^  It  is  a  maxim,  bom  of  necessity,  that  all  men  are  conclu- 
sively presumed  to  know  the  law.  Without  this,  legal  accountability  could 
not  be  enforced,  and  judicial  administration  would  be  embarrassed  at  every 
step.  The  necessity  of  this  rule  is  more  felt  and  acknowledged  in  criminal 
accountability,  than  in  mere  civil  obligations.  As  a  corollary,  there  has 
grown  up  another  maxim,  that  courts  will  not  reform  or  redress  those  acts 
of  parties,  which  are  the  result  of  pure  mistake  of  law.  Jones  v.  Watkins ;  * 
Trustees  v.  Keller ;  ^  Hadeu  v.  Ware ;  *  Dill  v.  Shahau  ;  *  Town  Council  of 
Cahaba  v.  Burnett ;  ^  Lcsslie  v.  Richardson.^  But,  in  civil  proceedings,  this 
rule,  owing  to  its  hardship,  has  been  treated  as  one  stricti  juris ;  and  if 
there  was  intermixed  with  the  mistake  of  law  any  mistake  of  fact,  courts 
have  willingly  seized  upon  it,  and  made  it  the  ground  of  relief.  There  is  a 
class  of  cases,  hard  to  distinguish  from  mistakes  of  law,  where,  through 
mistake,  a  written  agreement  contains  substantially  more  or  less  than  the 
parties  intended,  or  where,  from  ignorance  or  want  of  skill  in  the  draughts- 
man, the  object  and  intention  of  the  parties,  as  contemplated  by  the  agree- 
ment, is  not  expressed  in  the  written  instrument,  by  reason  of  the  use  of 
inapt  expressions ;  in  which  the  Court  of  Chancery,  on  clear  and  satisfac- 
tory proof  of  the  mistake,  will  reform  such  agreement,  and  make  it  conform 
to  the  true  intention  of  the  contracting  parties.^  The  principle  on  which 
courts  relieve,  in  cases  falling  within  this  class,  is  that  through  ignorance 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  second  cause  of  demurrer.  —  Ed. 
2  1  Stew.  81.  8  1  Ala.  406.  «  15  Ala.  \\9, 

ft  25  Ala.  694.  •  84  Ala.  400.  ?  eo  Ala.  563. 

8  1  Brick.  Dig.  681,  §§  606,  610. 
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or  misapprehension  of  the  legal  effect  of  the  terms  agreed  upon,  the  parties 
have  made  a  contract  variant  in  legal  construction  from  the  one  intended. 
Trapp  V,  Moore ;  ^  Larkins  v.  Biddle.'  We  refer  to  this  class  of  cases,  not 
because  they  shed  any  direct  light  on  the  case  in  hand,  but  because  they 
show  that  courts  seize  upon  small  circumstances,  to  relieve  parties  of  a 
hard,  though  necessary  rule.  And  there  are  other  cases  in  which  this 
rule  is  relaxed.     Hardigree  v.  Mitchum.' 

In  the  present  case.  Moody,  the  administrator  of  Sims,  paid  to  the  ad- 
ministrator of  Aaron  Ready  $2000,  the  sum  of  a  pecuniary  legacy  be- 
queathed by  the  will  of  Sims.  In  the  case  of  Hemphill  v.  Moody,  we  held 
this  payment  was  unauthorized,  and  that  Moody  was  not  entitled  to  a 
credit  for  it  in  his  settlement  as  administrator  of  Sims.  One  purpose  of 
the  present  bill  is  to  have  that  payment  applied  to  the  extinguishment  of 
the  distributive  interest  of  Aaron  Ready's  children  in  said  estate.  The 
averments  of  the  bill  are,  that  the  children  of  Aaron  Ready  and  the  chil- 
dren of  Jerusha  Ready,  his  wife,  daughter  and  legatee  of  testator  Sims,  are 
the  same ;  that  they  are  insolvent ;  that  the  $2000  paid  by  mistake  to 
Aaron  Ready's  administrator,  were  distributed  and  paid,  less  expenses  of 
administration,  to  said  children  of  Aaron  and  Jerusha  Ready  ;  that  in  this 
way  they,  the  children  — distributees  alike  of  Aaron  and  Jerusha  Ready  — 
have  received  of  the  moneys  of  complainant  more  than  their  share  of  the 
undistributed  assets  of  the  estate  of  testator  Sims,  and  that  it  is  contrary 
to  equity  and  good  conscience  that  they  should  again  receive  payment  out 
of  the  private  purse  of  complainant  Moody.  The  answer,  if  we  were  allowed 
to  look  to  it,  denies  that  the  children  of  Aaron  Ready  and  the  children  of 
Jerusha  Ready,  are  entirely  the  same;  sets  up,  that  after  the  death  of 
Jerusha  Ready,  Aaron  married  a  second  time,  and  left  issue  by  the  second 
marriage,  who  shared  in  the  distribution  of  the  $2000  paid  to  Ready's 
administrator.  In  the  present  state  of  the  record,  and  on  the  present  ap- 
peal, we  cannot  know  or  inquire  how  this  question  stands.  Only  the  aver- 
ments of  the  bill  are  before  us.  Taking  those  averments  as  a  guide,  the 
share  of  the  undistributed  assets  of  testator's  estate  to  which  Mrs.  Ready's 
administratrix  is  entitled,  is  $1100  or  $1200.  There  is  no  averment  in 
the  bill  showing  the  amount  of  the  $2000  distributed  and  paid  to  the 
distributees  of  Aaron  Ready,  which  went  to  the  distributees  of  Jerusha 
Ready.  Guided,  however,  by  the  bill,  the  sum  distributed  and  paid  to 
them  exceeds  the  distributive  share  of  Jerusha  Ready's  estate  in  the  undis- 
tributed assets.  The  bill  avers  that  Jerusha  Ready  died  many  years  ago ; 
that  her  estate  owes  no  debts^  and  that  the  only  function  and  duty  her 
administratrix  will  be  required  to  perform,  is  the  distribution  of  her  intes- 
tate's distributive  share  among  her  distributees,  next  of  kin. 

We  do  not  think  this  case,  so  far  as  it  seeks  relief  against  Jerusha 
Ready's  distributees,  stands  on  the  naked  principle  of  a  suit  to  recover  back 

1  21  Ala.  693.  >  21  Ala.  252.  >  51  Ala.  151. 
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money  paid  under  a  mistake  of  law.  The  bill  makes  no  effort  to  recover 
the  money  back.  Its  object  is,  to  have  a  payment,  actually  made,  applied 
in  extinguishment  or  reduction  of  a  debt  or  liability  actually  due  and  ow- 
ing. Guided,  as  we  have  said,  by  the  averments  of  the  bill,  Moody,  the 
complainant,  was  liable  to  pay — was  indebted — to  Jerusha  Ready's  estate, 
to  be  distributed  and  paid  to  her  next  of  kin,  $1100  or  $1200;  no  moi-e. 
He  has  paid,  and  they  have  received  a  larger  sum  than  that,  to  which  they 
had  no  other  rightful  claim.  They  cannot  demand  a  second  payment,  on 
the  technical  ground  that,  when  the  payment  was  made,  it  was  erroneously 
supposed  to  be  due  on  another  account.  Payment  discharges  a  debt,  no 
matter  when,  or  by  whom  made. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree  here  rendered,  sus- 
taining the  demurrer  to  every  feature  of  the  bill,  except  that  which  seeks  re- 
lief against  the  personal  representative  and  distributees  of  Jerusha  Eeady  ; 
and  to  that  extent,  the  bill  is  retained.  The  injunction  against  proceeding 
with  the  settlement  in  the  Probate  Court  is  dissolved.  Let  the  costs  of 
api>eal  in  this  court,  and  in  the  court  below,  be  paid  by  the  appellee* 
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In  the  Supreme  Court  op  Appeaub  op  Virginia,  April  15,  1880. 

[Reported  in  33  GraUan,  168.] 

This  was  a  suit  in  equity  in  the  corporation  court  of  Norfolk,  brought 
by  the  City  Council  of  Alexandria  against  Lewis  W.  Webb,  to  compel  the 
said  Webb  to  return  to  the  plaintifif  four  bonds,  each  for  $500,  which  had 
been  ii^sued  by  the  plaintiiF  to  Webb.  There  was  a  decree  in  favor  of  the 
plaintiff,  and  Webb  obtained  an  appeal  to  this  court.  The  case  is  fully 
stated  in  the  opinion  of  the  court  delivered  by  Judge  Christian. 

Judge  Burroughs  for  the  appellant. 

Charles  E,  Stuart  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  appeal  from  a  decree  of  the  corporation  court 
of  the  city  of  Norfolk.  The  case  is  a  sequel  to  the  suit  of  Fairfax  against 
the  City  Council  of  Alexandria,  reported  in  28  Gratt.  16. 

The  facts  disclosed  by  the  record,  so  far  as  they  are  necessary  to  be 
noticed  in  this  opinion,  are  as  follows :  Dr.  Orlando  Fairfax  was  the  owner, 
prior  to  the  4th  day  of  May.  1864,  of  certain  registered  lx)nds,  or  certifi- 
cates of  stock,  issued  by  the  city  of  Alexandria  for  the  sum  of  $8700. 

On  the  4th  day  of  May,  1864,  by  a  decree  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Virginia,  this  stock  or  debt  was 
confiscated  and  condemned,  and  a  writ  venditioni  exponas  was  awarded  by 
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said  court  At  the  sale  made  under  that  writ,  the  appellant  became  the 
purchaser  of  $2000  of  said  stock,  and  on  the  Ist  day  of  August,  18G4,  at 
bis  request,  the  United  States  marshal  made  a  transfer  of  the  same  on  the 
books  of  the  appellee ;  and,  thereupon,  also  at  his  request,  two  certificates 
of  stock,  of  $1000  each,  were  issued  to  the  appellant. 

By  an  act  of  the  general  assembly,  approved  February  14,  1872  (see 
Acts  of  1871-72,  p.  73),  the  city  of  Alexandria  was  authorized  to  call  in  all 
the  evidences  of  indebtedness  of  said  city  in  the  form  of  stocks,  bonds,  and 
certificates  theretofore  issued,  and  to  issue  in  their  place  a  like  amount  of 
registered  coupon  bonds,  bearing  six  per  cent  interest,  payable  semi- 
annually, the  bonds  payable  thirty  years  after  date,  the  coupons  of  which 
were  declared  to  be  receivable  in  payment  of  the  city  taxes  and  of  any 
other  indebtedness  due  to  the  said  city. 

When  the  certificates  of  stock,  transferred  to  the  appellant  by  order  of 
the  United  States  marshal  under  the  proceedings  of  the  confiscation  sale  in 
1864,  became  due,  he  by  letter  and  in  person  demanded  their  payment, 
and  threatened  suit  thereon  unless  payment  was  made. 

He  did  not,  however,  institute  his  suit,  but  accepted  from  the  City  Coun- 
cil of  Alexandria,  in  lieu  of  said  certificates  of  stock  for  $2000,  four  coupon 
bonds  for  the  sum  of  $500  each,  issued  under  the  aforesaid  act,  bearing 
date  1st  of  July,  1872,  and  payable  thirty  years  after  date. 

At  the  time  of  the  confiscation  proceedings  in  the  district  court  of  the 
United  States,  the  certificates  of  stock  owned  by  Orlando  Fairfax  were  in 
his  possession,  and  in  February,  1874,  all  of  them  having  previously  fallen 
due,  he  commenced  suit  thereon  against  the  city  of  Alexandria.  The  cir- 
cuit court  of  said  city  gave  a  judgment  against  Fairfax  and  in  favor  of  the 
said  city.  On  a  writ  of  error  to  that  judgment  this  court  reversed  the 
same,  and  rendered  a  judgment  against  said  city  of  Alexandria  and  in  favor 
of  said  Fairfax  for  the  sum  of  $8700  with  interest  and  cost 

The  case  was  then  carried  by  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  where  the  decision  of  this  court  was  affirmed. 

It  is  further  shown  by  the  record  that  immediately  after  the  rendition  of 
the  judgment  of  this  court  the  City  Council  of  Alexandria  directed  its  officers 
not  to  transfer  any  bond  held  by  the  appellant,  nor  to  pay  nor  receive  any 
of  the  interest  coupons  detached  therefrom.  And  a  few  days  after  the  de- 
cision of  the  Supreme  Court  of  the  United  States  affirming  the  judgment  of 
this  court,  the  City  Council  of  Alexandria  filed  their  bill  praying  thnt  the 
bonds  and  coupons  held  by  the  appellant  and  which  represented  the  stock 
purchased  by  him  at  the  "  confiscation  sale  of  Fairfax's  property,"  might  be 
delivered  up  for  cancellation ;  and  that  the  interest  on  said  stock  and  bonds 
paid  by  the  appellee  to  the  appellant  might  be  decreed  to  be  paid  back  ; 
and  that  the  defendant  might  be  restrained  by  injunction  from  selling, 
hypothecating,  or  otherwise  disposing  of  the  bonds  Nos.  209,  210,  211,  and 
212,  or  the  coupons  annexed  thereto,  or  detached  therefrom,  these  being 
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the  coupon  bonds  issued  to  the  appellant  in  lieu  of  the  certificates  of  stock 
purchased  by  him  at  the  confiscation  sale.  * 

This  bill  was  presented  to  the  judge  of  the  corporation  court  of  the  city 
of  Norfolk,  who  awarded  an  injunction  in  accordance  with  the  prayer  of 
the  bill. 

Upon  the  hearing,  the  injunction  was  perpetuated,  and  a  decree  was 
entered  ordering  the  bonds  and  coupons  in  the  hands  of  the  appellant  to  bo 
delivered  up  and  cancelled,  and  directing  that  the  appellant  pay  to  the 
appellee  the  sum  of  $540,  with  interest  from  the  date  of  the  institution  of 
the  suit,  and  costs. 

From  this  decree  an  appeal  was  allowed  by  one  of  the  judges  of  this 
court. 

The  court  is  of  opinion  there  is  no  error  in  the  decree  of  the  said  corpor- 
ation court. 

First.  It  has  been  definitely  declared  and  established  both  by  this  court 
and  the  Supreme  Court  of  the  United  States,  that  the  decree  of  confisca- 
tion entered  by  the  district  court  of  the  United  States,  against  Orlando 
Fairfax,  directing  a  sale  of  the  certificates  of  stock  issued  to  him  by  the 
city  of  Alexandria,  was  a  mere  nullity  and  absolutely  void. 

This  court  based  its  judgment  on  two  grounds :  Firsts  that  the  district 
court  had  no  jurisdiction  of  the  case,  for  the  reason  that  there  was  no 
proper  seizure  of  the  stock ;  and  second,  that  by  reason  of  a  rule  of  that 
court  denying  to  "  traitors  "  and  "  rebels  '*  (so-called  by  said  court)  the  right 
to  appear  and  make  defence  in  such  cases,  Orlando  Fairfax  was  in  effect 
not  a  party  to  the  proceedings. 

The  Supreme  Court  of  the  United  States  based  its  judgment  solely  upon 
tlie  ground  that  there  was  no  proper  seizure  of  the  stock,  because  the  pro- 
cess was  not  served  upon  a  proper  officer  of  the  corporation,  as  required  by 
the  statute  law  of  Virginia.  But  it  was  adjudged  by  both  courts,  that  the 
confiscation  sale  was  a  mere  nullity,  and  that  the  purchaser  acquired  no 
title  by  his  purchase  at  said  sale. 

There  can  be  no  doubt  that  the  appellee  issued  and  the  appellant  ac- 
cepted the  two  certificates  of  $1000  each  under  the  erroneous  belief  that 
by  virtue  of  the  decree  of  confiscation,  the  debt  due  to  Orlando  Fairfax  had 
been  forfeited  and  his  title  thereto  extinguished,  and  that  the  appellant,  as 
purchaser,  under  the  writ  of  venditioni  exponas  issued  under  that  decree, 
had  become  the  rightful  owner  of  $2000  thereof. 

It  is  also  equally  free  from  doubt  that  the  coupon  bonds  were  given  and 
accepted  in  exchange  for  those  certificates  under  the  same  erroneous  convic- 
tion. In  point  of  fact,  the  coupon  bonds  were  issued  for  the  original  claim 
of  the  nppellaiit.     There  was  no  new  contract  and  no  new  consideration. 

If  the  appellant  acquired  no  title  by  his  purchase  at  the  confiscation  sale, 
to  the  certificates  of  stock  sold  at  such  sale,  which  has  been  declared  by 
this  court  and  the  Supreme  Court  of  the  United  States  void,  he  could 
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acquire  no  better  title  by  accepting  without  any  new  or  further  considera- 
tion the  coupon  bonds  issued  for  the  same  indebtedness. 

When  the  four  coupon  bonds  of  $500  each  were  issued  to  the  appellant 
under  the  act  of  1872,  the  appellee  was  funding  its  whole  debt  of  nearly  a 
million  of  dollars  by  issuing  similar  bonds  to  all  its  creditors.  At  that 
time  there  was  no  controversy  between  the  appellant  and  appellee  as  to 
the  title  to  the  said  certificates  of  stock,  and  there  had  been  no  adjudication 
of  the  validity  of  the  confiscation  sale.  But  on  the  contrary,  the  corpora- 
tion found  on  its  books  this  stock  transfeired  by  order  of  the  United  States 
marshal  to  the  appellant  at  his  request,  and  they  issued  to  him  as  the 
apparent  owner  on  their  books,  the  four  coupon  bonds  in  the  place  of  the 
two  certificates  of  stock.  The  corporation  did  not  know  and  could  not 
know  at  that  time  that  the  confiscation  sale  was  void.  It  was  only  years 
afterwards,  when  Orlando  Fairfax  brought  his  suit,  that  they  had  any  notice 
that  the  validity  of  that  sale  would  be  contested.  All  that  the  corporation 
knew  or  could  know  at  that  time,  was  the  fact  that  a  court  of  competent 
jurisdiction  had  decreed  a  sale  of  the  certificates  of  stock  due  to  Fairfax, 
and  that  at  that  sale  the  appellant  had  become  the  purchaser,  and  that  at 
his  request  the  marshal  making  the  sale  had  had  the  stock  to  the  amount 
of  $2000  transferred  to  the  appellant.  It  was  not  for  the  corporation  to 
question  the  validity  of  that  sale.  Its  duty  was  to  direct  the  payment  of 
said  stock  to  the  real  owner,  and,  according  to  the  decree  of  the  district 
court  of  the  United  States,  the  appellant  was  the  owner.  To  him  they 
issued  the  four  coupon  bonds  in  place  of  the  stock  purchased  by  him.  It 
is  plain  that  the  issuance  of  said  bonds  created  no  new  liability.  They  rep- 
resented the  same  debt  and  for  them  there  was  no  new  consideration.  It 
is  clear,  therefore,  that  if  the  appellant  hnd  no  title  to  the  stock  he  had 
none  to  the  coupon  bonds  issued  in  its  place. 

The  claim  of  the  appellant  is  based  upon  two  grounds :  First.,  that  the 
appellee  is  not  entitled  to  relief  in  a  court  of  equity,  because  it  is  estopped 
by  its  conduct  from  denying  the  defendant's  title  to  the  coupon  bonds  and 
the  coupons  due  thereon ;  and  second,  because  if  the  said  certificates  of 
stock  were  transferred  and  the  said  coupon  bonds  issued  in  their  place  were 
so  transferred  and  issued  by  mistake  as  to  the  rights  of  the  parties,  that 
mistake  is  one  of  law ;  and  in  equity  as  well  as  at  law  the  maxim  igno- 
rantia  juris  neniinem  excusai  must  prevail.  We  will  briefly  notice  both  of 
these  objections.^ 

The  court  is  further  of  opinion  that  the  rule  invoked  by  the  appellant, 
ignorantia  Juris  rum  excusat,  does  not  apply  in  this  case. 

While  it  is  a  general  rule  that  mistake  in  matter  of  law  cannot  be  ad- 
mitted as  ground  of  relief,  it  is  not  a  rule  of  universal  application,  especially 
in  courts  of  equity.  It  is  not  an  absolute  and  inflexible  rule,  but  has  its 
exceptions,  though  such  exceptions,  in  the  language  of  Jtidge  Stort,  are 

1  Only  8o  much  of  the  opinion  is  given  ns  relates  to  the  second  objection.  —  Ed. 
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few,  and  generally  stand  upon  some  very  urgent  pressure  of  circumstances. 
If  the  maxim  is  used  in  the  sense  of  denoting  general  law,  the  ordinary  law 
of  the  country,  no  exception  can  be  admitted  to  its  general  application ;  but 
it  is  otherwise  when  the  word  jus  is  used  in  the  sense  of  denoting  a  private 
right.  If  a  man,  through  misapprehension  or  mistake  of  the  law,  parts 
with  or  gives  up  a  private  right  of  property,  or  assumes  obligations  upon 
grounds  upon  which  he  would  not  have  acted  but  for  such  misapprehension, 
a  court  of  equity  may  grant  relief,  if  under  the  general  circumstances  of  the 
case  it  is  satisfied  that  the  party  benefited  by  the  mistake  cannot  in  con- 
science retain  the  benefit  or  advantage  so  acquired. 

It  has  also  been  held  in  numerous  cases  that  where  the  law  is  confessedly 
doubtful  and  about  which  ignorance  may  well  be  supposed  to  exist,  a  per- 
son acting  under  a  misapprehension  of  the  law  will  not  forfeit  any  of  his 
legal  rights  by  reason  of  such  mistake.  See  Kerr  on  Fraud  and  Mistake, 
398-401,  and  cases  there  cited. 

Exceptions  to  the  general  rule  that  mistake  of  law  furnishes  no  ground 
of  relief  are  fully  recognized  by  this  court  in  the  cases  of  Zollman  v. 
Moore  ;^  and  Brown  v.  Rice's  adm'r.* 

Now  it  is  to  be  remarked  that  the  appellant's  claim  was  based  upon  his 
purchase  at  a  confiscation  sale  made  under  an  act  of  Congress  which  was 
in  itself  a  war  measure,  and  not  an  ordinary  general  law,  but  was  an  extra- 
ordinary enactment  for  a  specific  purpose  and  amid  exigencies  arising  out 
of  civil  war. 

This  act  of  Congress,  at  the  time  of  the  transfer  of  stock  above  men- 
tioned and  the  substitution  of  the  coupon  bonds  in  their  place,  had  not 
been  construed  by  courts,  nor  the  mode  of  its  operation  and  execution 
determined. 

It  would  be  vain  to  say,  in  such  a  case,  that  the  City  Council  of  Alexan- 
dria knew,  or  ought  to  have  known,  how  such  a  law,  new  and  extraordinary 
in  its  nature,  would  be  construed  by  the  courts,  and  whether  seizure  and 
confiscation  under  it  would  be  declared  regular  and  valid,  or  irregular  and 
invalid,  according  to  the  mode  in  which  the  process  was  executed,  or  other 
proceedings  had  thereunder. 

But  was  the  mistake  here  a  mere  mistake  of  law  1  It  is  true  the  district 
court  of  the  United  States  had  jurisdiction  under  the  confiscation  act,  and 
ot  this  no  one  can  be  presumed  to  be  ignorant.  But  in  the  case  of  confisca- 
tion of  Fairfax's  stock  the  jurisdiction  of  the  court  did  not  attach  because 
the  stock  was  not  properly  seized  by  the  marshal. 

The  mode  of  seizure  was  prescribed  by  the  attorney-general  to  the  dis- 
trict attorney ;  and  whilst  these  instructions  had  the  force  of  law,  they 
could  not  be  regarded  as  constituting  a  part  of  the  general  law  of  which 
every  man  is  presumed  to  be  cognizant.  And,  so  also,  it  may  be  said  that 
the  rule  adopted  by  the  district  court  of  the  United  States,  denying  to 

1  21  Gratt.  818.  *  26  Gratt  467. 
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rebels  and  traitors  the  right  to  appear  and  make  defence  in  confiscation 
suits,  so  far  from  being  a  part  of  the  general  law,  was  against  law  and  void. 
So  that  the  two  grounds  upon  which  this  court  and  the  Supreme  Court  of 
the  United  States  based  their  decisions  in  declaring  the  confiscation  sale  to 
be  void  were  founded  upon  questions  of  &ct  as  well  as  questions  of  law. 

It  cannot,  therefore,  be  said  that  the  appellee  is  seeking  relief  upon  the 
ground  of  mistake  in  law.  But  apart  from  all  this  the  peculiar  circum- 
stances of  this  case,  taken  in  connection  with  the  proceedings  in  the  confis- 
cation case  above  referred  to,  and  the  decisions  of  both  this  court  and  of  the 
Supreme  Court  of  the  United  States  in  reference  to  the  same,  it  is  a  case 
strongly  appealing  to  a  court  of  equity  for  relief. 

The  rule  laid  down  by  Mr.  Kerr,  and  for  which  he  cites  numerous  author- 
ities, that  *'  If  a  man  through  misapprehension  or  mistake  of  Jaw  parts  with 
or  gives  up  a  private  right  of  property,  or  assumes  obligations  upon  grounds 
upon  which  he  would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if,  under  the  general  circumstances  of  the  case, 
it  is  satisfied  that  the  party  benefited  by  the  mistake  cannot  in  conscience 
retain  the  benefit  or  advantage  so  acquired,"  has  peculiar  application  to 
this  case. 

Under  the  decision  of  this  court  affirmed  by  the  Supreme  Court  of  the 
United  States,  the  City  Council  of  Alexandria  is  compelled  to  pay  over  to 
Orlando  Fairfax  the  sum  of  $8700,  the  stock  issued  to  him,  and  if  the 
claim  of  the  appellant  be  allowed,  the  appellee  must  pay  him  also  the  sum 
of  $2000  of  the  same  stock  which  he  acquired  by  purchase  at  a  sale 
declared  to  be  utterly  void.  And  it  also  appears  by  this  record  that  for 
this  stock  thus  purchased  he  paid  only  the  sum  of  $400,  upon  which  he  has 
received  in  the  shape  of  interest  the  sum  of  $1699.60.  To  hold  the  city 
of  Alexandria  responsible  under  such  circumstances  would  be  grossly 
inequitable  and  unjust. 

We  think  it  is  plain  upon  the  whole  case,  that  the  appellee  is  entitled  in 
equity  to  the  relief  prayed  for.  And  of  this  the  appellant  has  no  just  cause 
for  complaint,  but  on  the  contrary  is  most  fortunate,  for  though  a  purchaser 
at  a  sale  declared  to  be  void,  he  has  realized  a  large  sum  in  interest  and 
dividends,  which  amply  reimburse  him  for  the  outlay  of  money  which  he 
made. 

The  court  is  therefore  of  opinion  that  there  is  no  error  in  the  decree  of 
the  corporation  court  of  the  city  of  Norfolk,  and  that  the  same  must  be 
affirmed* 

Decree  affirmed^ 


l^ 
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SARAH    ROGERS,    Plaintiff    in    Error    v,    WALSH    &    PUTNAM, 

Defendants  in   Error. 

In  the  Supreme  Court  of  Nebraska,  November  Term,  1881. 

[Reported  in  12  Nebraska  Reports,  28.] 

Error  to  the  district  court  for  Lancaster  county.  Heard  there  before 
Pound,  J.,  on  demurrer  to  the  petition.  Demurrer  sustained  and  cause 
dismissed. 

W,  J.  Lawh  for  plaintiff  in  error. 

Mason  ik  Whedon,  for  defendants  in  error,  cited  Lambert  v.  Heath ;  ^ 
Otis  V.  Cullum;^  Loan  Association  v.  Topeka;*  Charter  v,  Hopkins.^  Most 
of  the  cases  cited  by  the  plaintiff  relate  to  forged  paper.  They  rest  on  a 
different  principle  than  the  one  at  bar.  In  those  cases,  the  purchasers  did 
not  get  what  they  intended  to  buy,  and  did  buy.  They  got  forged  paper, 
and  not  true  and  genuine.  In  the  case  at  bar  the  plaintiff  in  error  got 
exactly  what  she  intended  to  buy  and  did  buy.  The  commissioners  record 
of  York  county,  in  respect  to  these  warrants,  was  open  for  her  inspection 
and  examination,  and  it  was  a  question  of  law  whether  these  warrants  were 
ultra  vires  and  not  of  fact,  and  it  is  too  well  established  that  money  paid 
under  a  mistake  of  law  cannot  be  recovered  back,  to  need  citation  of  au- 
thorities in  this  court  for  its  support.  Here  was  no  bad  faith,  no  liability 
tx  delicto,  no  claim  or  pretence  of  that  kind.  And  here  is  a  full  performance 
of  everything  that  the  law  implies  ex  contractu,  that  the  warrants  belonged 
to  the  defendants  in  error,  that  they  were  not  forgeries.  It  is  admitted 
that  the  warrants  sold  were  not  forgeries ;  it  is  admitted  that  they  belonged 
to  Walsh  &  Putnam,  that  there  was  no  warranty  or  guaranty.  There  was 
no  express  stipulation,  there  was  no  liability  beyond  the  implied  guaranty 
that  Walsh  &  Putnam  were  the  owners  of  these  warrants,  and  where  there 
is  no  express  stipulation  there  is  no  liability. 

Lake,  J.  The  warrants  in  question,  having  been  issued  by  the  commis- 
sioners of  York  county  without  authority  of  law,  were  void.  We  have 
presented  to  us,  therefore,  the  single  question,  whether,  under  the  circum- 
stances of  their  sale,  they  were  a  good  consideration  for  the  money  which 
the  plaintiff  paid  for  them. 

It  is  averred  in  the  petition  that  at  the  time  of  this  purchase  and  the 
payment  of  the  money,  there  were  genuine  valid  county  warrants  in  the 
market  where  these  were  bought,  and  that  the  plaintiff  supposed  those  in 
question  to  be  such,  until  long  after  she  received  them.  Indeed,  from  the 
facts  alleged,  there  can  be  no  doubt  that  the  purchase  was  made  with  the 
full  belief  on  her  part,  and  probably  on  the  part  of  the  defendants,  that 
what  was  obtained  by  it  were  the  genuine  warrants  of  York  county.     Such 

1  15  M.  &  W.  486.        «  91  U.  S.  447.        «  20  Wall.  665.        *  4  M.  &  W.  899. 
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being  the  case,  but  for  the  seeming  confidence  of  the  defendants'  counsel 
in  the  strength  of  their  position,  we  would  not  suppose  a  doubt  could  have 
existed  that  there  was  an  entire  want  of  consideration  for  the  payment  of 
the  money,  and  that  the  plaintiff  was  entitled  to  a  return  of  the  price  paid 
for  what  had  proved  to  be  wholly  worthless. 

The  defence  here  made  rests  chiefly  upon  the  authority  of  two  cases 
cited,  one  English  and  the  other  American,  viz.  Lambert  v.  Heath,^  and 
Otis  V.  CuUum.'  But  the  facts  of  those  cases  were  so  different  in  character 
from  those  of  the  one  at  bar,  that  the  governing  principle  in  them  is  iua^)- 
plicable  here.  In  those  cases  the  purchasers  actually  obtained  just  what 
they  had  contracted  to  buy,  and  the  decisions  were  put  upon  that  ground 
alone,  there  being  no  express  warranty.  Here,  however,  the  purchase  was 
of  the  warrants  of  York  county,  while  in  fact  what  were  received  as  such 
were  not  the  warrants  of  that  county  at  all,  but  only  things  in  their  simili- 
tude. Having  been  issued  by  the  commissioners  without  authority  of  law, 
they  can  no  more  be  considered  the  obligations  of  that  county,  than  if 
signed  by  any  other  of  her  citizens.  They  are  merely  valueless  pieces  of 
paper,  resembling  York  county  warrants,  nothing  more. 

The  principle  that  should  govern  here  was  applied  in  the  case  of  Young 
V.  Cole,  reported  in  32  £ng.  Com.  Law,  334,  and  cited  in  Benj.  on  Sales, 
Sec  607.  The  sale  there  considered  was  of  certain  Guatemala  bonds, 
which,  because  unstamped,  had  been  repudiated  by  the  government  of  that 
state,  and  were  therefore  valueless,  of  which  facts  both  seller  and  purchaser 
were  at  the  time  ignorant,  and  it  was  held  that  the  defendant  should  restore 
the  price  he  had  received.  In  commenting  upon  the  facts  of  that  case 
TiNDAL,  C.  J.,  said,  that  the  contract  was  for  real  Gautemala  bonds,  and 
the  question  was  not  one  of  warranty,  but  whether  the  defendant  had  not 
delivered  something  which,  though  resembling  the  article  contracted  to  be 
sold,  was  of  no  value. 

On  the  facts  alleged  in  the  petition  we  are  of  opinion  tliat  the  pretended 
warrants  were  not  a  valid  consideration  for  the  price  paid  therefor,  and  that 
the  plaintiff  should  recover.  The  judgment  is  thei-efore  reversed,  and  the 
cause  remanded  to  the  court  below  for  further  proceedings. 

Reversed  and  Rematided, 


WAPLES  V.  UNITED   STATES. 
Ik  the  Supreme  Court  of  the  United  States,  March  3,  1884. 

[Reported  m  110  United  State$  Reports,  630.] 

Mr.  C.  W,  Homor  and  Mr.  Mason  Day  for  appellant. 

Mr.  SoUcUor-General  for  appellee  submitted  the  case  on  his  brief. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 
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In  March,  1865,  the  plaintiff  purchased  for  the  sum  of  $7400  certain 
real  property  in  New  Orleans  at  a  sale  upon  a  decree  rendered  by  the 
district  court  of  the  United  States  in  proceedings  for  its  confisoation 
under  the  Act  of  July  17,  1862,  and  subsequently  obtained  a  dised  of  the 
property  from  the  marshal.  The  proceedings  were  instituted  in  the  usual 
form  by  a  libel  of  information  filed  on  the  7th  of  August,  1862,  by  the 
district  attorney  of  the  Eastern  District  of  Louisiana  on  behalf  of  the 
Uuited  States,  against  ten  lots  of  ground  alleged  to  be  the  property  of 
Charles  M.  Conrad.  The  libel  sets  forth  that  the  marshal  of  the  district, 
under  authority  from  the  district  attorney,  given  pursuant  to  instructions 
of  the  Attorney-General,  had  seized  the  lots  of  ground,  which  are  fully 
described,  as  forfeited  to  the  United  States;  that  they  were  owtied  by 
Conrad  then,  and  on  the  17th  of  July,  1862,  and  previously;  that  after 
that  date  he  had  acted  as  an  officer  of  the  army  or  navy  of  the  rebels  in 
arms  against  the  government  of  the  United  States,  or  as  a  member  of  Con* 
gress,  or  as  a  judge  of  a  court,  or  as  a  cabinet  officer,  or  as  a  foreign  minis- 
ter, or  as  a  commissioner,  or  as  a  consul  of  the  so-called  Confederate  States. 
Indeed,  many  other  official  positions  he  is  chai^ged  in  the  alternative  with 
holding,  the  district  attorney  evidently  regarding  him  as  a  person  of  so 
much  consequence  that  he  must  have  been  called  to  some  official  position 
by  the  Confederate  government,  in  which  he  gave  aid  and  comfort  to  the 
enemies  of  the  Uuited  States,  and  therefore  his  right,  title,  and  estate  in 
the  property  was  forfeited,  and  ought  to  be  condemned.  Publication  of 
monition  followed,  and  no  one  appearing  to  answer,  judgment  by  default 
was  entered,  declaring  that  the  lots  of  land,  the  property  of  Conittd,  were 
condemned  as  forfeited  to  the  United  States,  and  a  decree  for  their  sale 
was  entered.  In  the  writ  issued  to  the  marshal  and  in  his  deed  of  sale, 
the  lots  are  described  as  the  property  of  Conrad.  Under  the  Act  of  Coa- 
gress  no  other  interest  than  that  of  Conrad  was  forfeited,  and  no  other 
interest  was  sold.  It  was  for  his  alleged  offences  that  the  libel  wab  filed 
and  the  forfeiture  sought.  It  was  undoubtedly  in  the  power  of  Congress 
to  provide  for  the  confiscation  of  the  entii*e  property  as  being  within  the 
enemy's  country,  without  restricting  it  to  the  estate  of  the  defendant,  bat 
Congi'ess  did  not  see  fit  to  so  enact ;  and,  as  we  said  in  speaking  of  the  pro- 
ceedings in  this  case :  "  The  court  cannot  enlarge  the  operations  of  the 
stringent  provisions  of  the  statute.  The  plaintiff  had  notice  of  the  chiitao- 
ter  and  legal  effect  of  the  decree  of  condemnation  when  he  purchased,  and 
is  therefore  presumed  to  have  known  that  if  the  alleged  offender  possessed 
no  estate  in  the  premises  at  the  time  of  their  seizure,  nothing  passed  to  the 
United  States  by  the  decree  or  to  him  by  his  purchase."  Burbank  v. 
Conrad.* 

This  would  be  true  with  reference  to  any  layman  who  might  have  been 
the  purchaser,  but  with  special  force  may  it  be  applied  to  the  plaintiff,  who 

1  96  U.  S.  291. 
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as  the  district  attorney  directed  the  seizure  and  conducted  the  proceedings 
to  the  decree. 

It  turned  out  in  other  litigation  that  at  the  time  of  the  seizure  Conrad 
possessed  no  estate  in  the  premises.  He  had  transferred  the  property  by  a 
public  act  of  sale  before  a  notary,  on  the  31st  of  May,  1862,  before  the  con- 
fiscation statute  was  passed,  which  applied  only  to  the  property  of  persons 
thereafter  guilty  of  acts  of  disloyalty  and  treason.  In  express  terms  it 
withheld  from  its  application  the  property  of  persons  who  before  its  passage 
may  have  offended  in  those  respects.  Conrad's  power  of  disposition  when 
he  made  his  sale  to  his  sons  was  not  impaired  by  anything  he  may  previ- 
ously have  done.  This  was  expressly  adjudged  by  this  oourt  in  the  case  of 
Conrad,  the  son,  against  the  plaintiff.^ 

But  because  of  the  general  language  used  in  the  description  of  the  prop- 
erty in  the  libel  of  information  and  in  the  deed  of  the  marshal,  it  is  con- 
tended that  something  more  than  the  estate  of  the  offender  Conrad  was 
warranted  by  the  United  States  to  the  purchaser,  and  the  warranty  having 
failed,  that  he  is  entitled  to  a  return  of  the  purchase  money;  but  this 
position  is  without  even  plausible  foundation.  As  already  stated,  the 
plaintiff  was  presumed  to  know  the  law  on  the  subject,  and  that  by  his 
purchase  under  the  decree  he  coiild  only  acquire  such  an  estate  as  the 
alleged  offender  possessed,'  to  hold  during  the  offender's  life ;  and  that  if 
the  offender  had  no  estate  none  was  forfeited  to  the  United  States,  or  sold 
under  the  decree  of  the  court.  So  no  false  assurance  could  have  been 
made  to  the  purchaser  which  could  be  suggested  as  a  possible  ground  for 
the  return  of  the  money ;  nor  could  there  have  been  any  mistake  of  fact 
which  would  be  recognized  as  a  ground  for  relief  even  in  equity,  for  the 
fact  suggested  as  having  been  misunderstood  was  declared  by  the  law. 

Besides,  the  title  to  the  property  sold  under  judicial  process  is  not  war- 
ranted by  the  party  obtaining  the  judgment  of  the  court.  Whatever  title 
the  law  gives,  the  purchaser  takes,  no  more  and  no  less ;  and  he  must  gov- 
ern himself  accordingly.  Any  different  rule  prevailing  on  this  subject  in 
Louisiana  or  any  other  State  by  statute  cannot  change  the  position  of  the 
United  States  with  respect  to  judicial  sales  in  proceedings  instituted  by 
them. 

Kor  is  this  position  at  all  affected  by  the  doctrine  that  upon  the  reversal 

of  a  judgment  under  which  a  sale  has  been  had,  the  purchaser  is  entitled 

to  a  return  of  his  money.     There  has  been  no  reversal  of  the  judgment  in 

the  confiscation  proceedings  against  Conrad.     On  the  contrary,  it  has  been 

affirmed* 

Judgment  affirmed, 

J  P6  U.  S.  279. 
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(6.)   Mistake  may  he  as  to  the  Creation  of  a  Contract* 

MARTIN  V.  SITWELL. 
In  the  King's  Bench,  Easter  Term,  1692. 

[Reported  in  1  Shower,  166.] 

Indebitatus  assumpsit  for  five  pounds  received  by  the  defendant  to  the 
plaintiff's  use,  non  assumpsit  pleaded. 

Upon  evidence  it  appeared  that  one  Barksdale  had  made  a  policy  of 
assurance  upon  account  for  five  pounds  premium  in  the  plaintiff's  name, 
and  that  he  had  paid  the  said  premium  to  the  defendant,  and  that  Barks- 
dale  bad  no  goods  then  on  board,  and  so  the  policy  was  void,  and  the 
money  to  be  returned  by  the  custom  of  merchants. 

At  the  trial  I  urged  these  two  points.  First,  That  the  action  ought 
to  have  been  brought  in  Barksdalc's  name,  for  the  money  was  his,  we 
received  it  from  him,  and  if  the  policy  had  been  good  it  would  have  been 
to  his  advantage ;  and  upon  no  account  could  it  be  said  to  be  received  to 
Martin's  use,  it  never  being  his  money.  Besides,  here  may  be  a  great 
fraud  upon  all  insurers,  in  this,  that  an  insurance  may  be  in  another  man's 
name,  and  if  a  loss  happen  then  the  insurer  shall  pay,  for  that  some  cestui 
que  trust  had  goods  on  board  ;  if  the  ship  arrive,  then  the  nominal  tnistee 
shall  bring  a  general  videbitattis  for  the  premium,  as  having  no  goods  on 
board. 

To  all  which  Holt,  Chief  Justice,  answered,  that  the  policy  being  in 
Martin's  name,  the  premium  was  paid  in  his  name  and  as  his  money,  and 
he  must  bring  the  action  upon  a  loss,  and  so  upon  avoidance  of  the  policy 
for  to  recover  back  the  premium.  And  as  to  the  inconveniences,  it  would 
be  the  same  whosoever  was  to  bring  the  action,  and  therefore  the  insurers 
ought  with  caution  to  look  to  that  beforehand. 

Then,  secondly,  I  urged  that  it  ought  to  have  been  a  special  action  of 
the  case  upon  the  custom  of  merchants,  for  this  money  was  once  well  paid, 
and  then  by  the  custom  it  is  to  be  returned  upon  matter  happening  ex  post 
facto,  I  argued  if  the  first  payment  were  made  void,  then  the  law  will 
construe  it  to  be  to  the  plaintiff's  use,  and  so  an  indebitatus  assumpsit  will 
lie.  But  when  a  special  custom  appoints  a  return  of  the  premium,  an  in- 
debitatus lies  not,  as  for  money  received  to  the  plaintiff's  use,  but  a  special 
action  of  the  case  upon  that  particular  custom. 

To  which  Holt,  Chief  Justice,  answered  me  with  the  case  adjudged  by 
Wadham  Wyndham,  of  money  deposited  upon  a  wager  concerning  a  race, 
that  the  party  winning  the  race  might  bring  an  indebitatus  for  money  re- 
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oeived  to  his  use,  for  now  by  this  subsequent  matter  it  is  become  as  such. 
And  as  to  our  case  the  money  is  not  only  to  be  returned  by  the  custom, 
but  the  policy  is  made  originally  void,  the  party  for  whose  use  it  was  made 
having  no  goods  on  board ;  so  that  by  this  discovery  the  money  was  re- 
oeived  without  any  reason,  occasion,  or  consideration,  and  consequently  it 
was  originally  received  to  the  plaintiff's  use. 
And  so  judgment  was  for  the  plaintiff  against  my  client 


■  KILGOUR  V,    FINLYSON,   GALBREATH  &   HARPER. 
In  TUBi  Common  Plbas,  February  11,  1789. 

[Reported  in  1  Henry  Blackstone,  156.  ] 

Indobsbe  against  the  ostensible  indorscrs,  who  also  appeared  to  be  the 
drawers  of  a  bill  of  exchange.  Money  paid,  money  had  and  received, 
account  stated.     Verdict  for  the  plaintiff. 

The  circumstances  of  this  case  were  as  follows  :  — 

The  plaintiff  was  a  warehouseman  and  factor,  the  defendants  were  also 
warehousemen  and  factors  in  partnership,  from  Midsummer  1785,  to  the 
28th  of  July,  1787,  when  the  partnership  was  dissolved,  and  notice  of  the 
dissolution  given  in  the  Gazette  as  under,  — 

Notice  is  hereby  given,  that  the  copartnership  between  Thomas 
Finlyson,  Thomas  Galbreath,  and  Henry  William  Harper,  of  Bow  church- 
yard, warehouseman,  under  the  firm  of  Finlyson,  Galbreath,  and  Harper, 
and  also  at  Glasgow,  under  the  firm  of  Heniy  William  Harper  and  company, 
was  by  mutual  consent  dissolved  this  day ;  all  demands  upon  the  above  firm 
will  be  paid  by  Thomas  Finlyson  of  Bow  church-yard,  who  is  impowered  to 
receive  and  discharge  all  debts  due  to  the  said  copartnership. 

Witness  our  hands,  this  28th  day  of  July,  1787, 

Thomas  Finlyson, 
Thomas  Galbreath, 
Henry  William  Harper. 

At  the  time  of  the  above  dissolution  one  Scott  was  indebted  to  the  part- 
nership in  758/.  and  the  partnership  indebted  to  Sterling  Douglas  Ss  Co. 
in  890/.  On  the  21st  of  September,  1787,  Finlyson  drew  the  bill  in  ques- 
tion in  the  name  of  the  late  partnership,  on  Scott,  payable  on  the  23d  of 
November  following,  for  304/.  2s.,  which  Scott  accepted.  On  the  9th  of 
October,  Finlyson  indorsed  it,  in  the  name  of  the  partnership,  to  the  plain- 
tiff, who  discounted  it,  by  giving  his  own  promissory  note  for  304/.  Ss,  6d, 
payable  on  the  25th  of  November  (the  difference  of  Is,  6c/.  being  on  ac- 
count of  the  note  being  due  two  days  later  than  the  bill).     This  note  of 
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the  plaintiff's  was  indorsed  by  Finlyson  to  Sterling  Douglas  &  Co^  who 
discounted  it,  and  received  the  money  they  had  advanced  by  so  discount- 
ing the  note,  back  again  from  Finlyson,  in  part  of  payment  of  the  debt 
owing  to  them  from  the  partnership.  When  the  note  became  due  the 
plaintiff  paid  it  to  Sterling  Douglas  &  Co.  Two  days  before  Scott's  bill 
became  due  Finlyson  took  it  up,  and  gave  in  lieu  of  it  another  bill  to  the 
plaintiff,  accepted  by  Lee,  Strachan,  &  Co.,  but  did  not  take  back  Scott's 
bill.  Afterwards  Lee,  Strachan,  &  Co.'s  bill  not  being  paid,  and  Finlyson 
having  become  a  bankrupt,  the  plaintiff  brought  this  action  against  all 
the  partners  on  Scott's  bill,  which  remained  in  his  hands,  and  obtained  a 
verdict. 

A  rule  being  granted  to  show  cause  why  this  verdict  should  not  be  set 
aside,  and  a  new  trial  granted, 

Adair  and  Bond,  Serjts.,  showed  cause.  They  acknowledged  that  the 
action  on  the  bill  could  not  be  supported,  but  contended  that  the  plaintiff 
was  entitled  to  retain  his  verdict,  having  paid  money  to  the  use  of  the 
defendants,  at  the  special  instance  and  request  of  a  person  authorized  by 
tiiem  to  receive  and  pay  their  debts. 

Le  Blanc  and  Launrence,  Serjts.,  for  the  rule  argued,  that  it  ought  to  have 
been  shown,  that  the  money  was  actually  paid  in  discharge  of  a  partner- 
ship debt ;  if  it  were  paid  when  Finlyson  had  no  right  to  pledge  the  credit 
of  the  partnership,  it  was  not  paid  to  the  use  of  the  partnership.  ]&ut 
admitting  that  it  was  paid  for  a  partnership  debt,  yet  being  paid  without 
the  knowledge  and  request  of  the  defendants  it  could  not  be  sufficient  to 
raise  an  assumpsit.  Finlyson  had  no  authority  to  borrow  money  to  pay 
their  debt,  or  to  contract  for  them  without  their  consent.  This  case  must 
be  considered  as  already  decided  by  Lord  Ken  yon  ^  in  the  King's  Bench. 

Adair  replied,  that  in  the  ease  cited  it  was  only  holden  that  an  action 
could  not  be  maintained  on  the  bill  of  exchange.  The  reason  of  which  was, 
that  the  bill,  being  negotiable,  and  going  into  the  hands  of  persons  who 
might  not  know  the  consideration  for  which  it  was  given,  must  be  binding 
when  given,  or  not  at  all-  The  authority  of  the  drawer  must  be  indepen- 
dent of  any  application  of  the  money.  But  no  such  inconvenience  could 
arise  from  the  action  for  money  paid.  It  is  admitted  that  Finlyson  paid 
the  money  of  the  plaintiff  in  discharge  of  a  partnership  debt ;  he  had  full 
authority  from  the  other  defendants  to  receive  and  pay :  he  therefore  ap- 
plied to  the  plaintiff  for  his  note  at  their  special  instance  and  request. 

Lord  LouoHBOROUGH.  I  was  of  opinion  at  the  trial,  that  there  was  an 
equity  in  favor  of  the  plaintiff,  the  money  arising  from  his  note  being  de 
facto  applied  for  the  benefit  of  the  partnership,  and  the  authority  from  the 

1  In  a  case  between  the  Bank  of  England,  plaintiffs,  and  the  same  defendants,  in  which 
the  circumstances  were  the  same  as  the  present,  there  was  a  demun*er  to  the  evidence 
which  was  not  argued  in  court,  but  Lord  Eenyon  at  the  trial  gave  it  as  his  opinion,  that 
the  action  on  the  bill  could  not  be  maintained. 
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other  partners  giving  bim  power  to  discharge  their  debts.  But  I  am  now 
convinced  that  I  was  mistaken.  Consider  the  nature  of  tbis  transaction : 
Finlyson  applies  to  Kilgour  to  discount  the  bill  accepted  by  Scott,  and  in 
part  of  the  discount  takes  a  promissory  note  from  him ;  Kilgour,  before 
Scott's  bill  became  due,  changes  it  with  Finlyson  for  another,  accepted  by 
Lee,  Strachan,  &  Co.,  returns  that,  and  takes  Scott's  bill  back  again.  Now 
all  this  was  carried  on  without  any  idea  of  the  former  partners  being  bound 
by  it  On  the  10th  of  October,  long  before  the  plaintiff's  note  was  due, 
the  defeadaat  applied  to  Sterling  Douglas  &  Co.  to  discount  it,  who  accord- 
ingly did  discount  it,  but  received  the  money  back  again  in  part  of  pay- 
ment of  their  debt  owing  from  the  partnership.  When  this  note  became 
due  the  plaintiff  paid  it  to  Sterling  Douglas  &  Co.,  but  at  that  time  no 
debt  was  owing  to  them  from  the  partnership ;  the  payment  therefore  of 
the  plaintiff  was  not  a  payment  to  the  use  of  the  partnership.  Though  the 
money  raised  by  discounting  his  note  before  it  was  due  was  in  fact  paid  in 
discharge  of  a  partnership  debt,  yet  he  cannot  follow  the  money  through 
all  the  applications  of  it  made  by  Finlyson. 
Heath  and  Wii^on,^  Justices,  of  the  same  opinion. 

Bule  absolute  far  a  new  tried* 


JOHN  VICKRIS  TAYLOR  (surviving  Partner  of  FREEMAN 
HARTFORD,  dbckasbd)   v.   RICHARD   HARE. 

In  the  CoififON  Pleas,  May  20,  1805. 

[Reported  in  1  Boganquet  if  Puller ^  New  Reporia,  260.] 

This  was  an  action  for  money  had  and  received,  which  came  on  to  be 
tned  before  the  Lord  Chief  Justice  at  the  sittings  after  last  Hilary  term, 
when  a  verdict  was  found  for  the  plaintiff  for  425/.,  subject  to  the  opinion 
of  the  court  upon  the  following  case. 

On  the  12th  of  September,  1791,  the  defendant  took  out  a  patent  for  the 
invention  of  an  apparatus  for  preserving  the  essential  oil  of  hops  in  brew- 
ing. By  articles  of  agreement,  dated  5th  of  November,  1792  (which  were 
set  out  at  length  at  the  end  of  the  case),  and  made  between  the  defendant 
of  the  one  part,  and  the  plaintiff  and  his  said  late  partner  of  the  other  part, 
reciting  the  defendant's  patent,  and  that  it  gave  him  the  sole  power,  privi- 
lege, and  authority  of  using,  exercising,  and  vending  his  said  iuvention  for 
the  term  of  fourteen  years,  the  defendant  granted  to  the  plaintiff  and  his 
said  late  partner  the  privilege  of  making,  using,  and  exercising  the  said 
invention  for  the  residue  of  the  said  term  of  fourteen  years,  and  in  consid- 
eration thereof  the  plaintiff  and  his  partner  covenanted  that  they  would 

^  Mr.  JoBtioe  Oould  being  absent. 
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secure  to  be  paid  to  the  defendant  during  the  said  term  an  annuity  of  100/., 
and  would  give  their  bond  for  that  purpose,  and  a  bond  was  accordingly 
given,  conditioned  for  the  payment  of  the  said  annuity.  The  plaintiff  and 
his  said  late  partner  used  the  apparatus  (for  the  making  and  preparing  of 
which  they  paid  a  distinct  price)  from  the  date  of  the  said  agreement  until 
the  25th  day  of  March,  1797,  and  during  all  that  time  regularly  paid  the 
said  annuity  to  the  said  defendant.  The  defendant  was  not  the  inventor  of 
the  invention  for  which  he  obtained  his  patent.  The  invention  was  not 
new  as  to  the  public  use  and  service  thereof  in  England,  but  it  was  the  in- 
vention of  one  Thomas  Sutton  Wood,  and  had  been  publicly  used  in  Eng- 
land by  said  Wood  and  others  before  the  defendant  obtained  his  patent. 
But  the  patent  had  never  been  repealed.  The  amount  of  the  annuity  which 
they  had  paid  was  425/.  If  the  court  should  be  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  back  the  money  which  was  paid  on  the  bond, 
the  verdict  was  to  stand.  If  the  court  should  be  of  a  contrary  opinion,  a 
nonsuit  was  to  be  entered. 

Bayley^  Serjt,  for  the  plaintiff.  To  support  the  present  action  it  is  not 
necessary  to  prove  that  any  imposition  has  been  practised.  If  it  appear 
that  the  plaintiff  has  received  nothing  in  return  for  the  money  which  he 
has  paid,  he  is  entitled  to  recover  back  his  money  in  this  form  of  action. 
He  was  induced  to  pay  his  money  upon  the  supposition  that  the  defendant 
had  the  power  of  communicating  some  privilege.  But  as  it  now  appears 
that  the  defendant's  invention  was  not  new,  and  that  the  patent  was  there- 
fore void,  the  consideration  upon  which  the  plaintiff  paid  his  money  has 
wholly  failed,  and  the  plaintiff  has  derived  no  benefit  whatever.  Where  an 
estate  is  conveyed,  the  vendor  professes  to  convey  nothing  but  his  title  to 
that  estate.  But  here  the  thing  itself  which  was  the  subject  of  the  agree- 
ment had  no  existence.  It  was  the  understanding  of  all  parties  that  the 
defendant  was  entitled  to  a  patent-right ;  but  it  now  turns  out  that  they 
were  mistaken ;  the  plaintiff  therefore  is  entitled  to  recover  the  money 
which  he  has  paid  under  a  mistake.  He  had  a  right  to  make  use  of  the 
invention  without  paying  anything  for  it.  The  defendant  has  no  right  to 
the  annuity,  and  indeed  he  has  already  failed  in  an  action  on  the  bond  in 
which  the  validity  of  the  patent  was  put  in  issue. 

Sir  James  Mansfield,  C.  J.  (stopping  Cockell^  Serjt.,  for  the  defendant). 
It  is  not  pretended  that  any  action  like  the  present  has  ever  been  known. 
In  this  case  two  persons  equally  innocent  make  a  bargain  about  the  use  of  a 
patent,  the  defendant  supposing  himself  to  be  in  possession  of  a  valuable 
patent-right,  and  the  plaintiff  supposing  the  same  thing.  Under  these  cir- 
cumstances the  latter  agrees  to  pay  the  former  for  the  use  of  the  invention, 
and  he  has  the  use  of  it ;  non  constat  what  advantage  he  made  of  it ;  for 
anything  that  appears  he  may  have  made  considerable  profit.  These  per- 
sons may  be  considered  in  some  measure  as  partners  in  the  benefit  of  this 
invention.     In  consideration  of  a  certain  sum  of  money  the  defendant  per- 
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mils  the  plaintiff  to  make  use  of  this  invention,  which  he  would  never  have 
thought  of  using  had  not  the  privilege  been  transferred  to  him.  How  then 
can  we  say  that  the  plaintiff  ought  to  recover  back  all  that  he  has  paid  ? 
I  think  that  there  must  be  judgment  for  the  defendant. 

Heath,  J.  There  never  has  been  a  case  and  there  never  will  be,  in 
which  a  plaintiff,  having  received  benefit  from  a  thing  which  has  afterwards 
been  recovered  froai  him,  has  been  allowed  to  maintain  an  action  for  the 
consideration  originally  paid.  We  cannot  take  an  account  here  of  the 
profits.  It  might  as  well  be  said,  that  if  a  man  lease  land,  and  the  lessee 
pay  rent,  and  afterwards  be  evicted,  that  he  shall  recover  back  the  rent, 
though  he  has  taken  the  fruits  of  the  land. 

RooKB,  J.     I  am  of  the  same  opinion. 

Chambre,  J.     The  plaintiff  has  had  the  enjoyment  of  what  he  stipulated 

for,  and  in  this  action  the  court  ought  not  to  interfere,  unless  there  be 

something  ex  aequo  et  bono  which  shows  that  the  defendant  ought  to  refimd. 

Here  both  parties  have  been  mistaken ;  the  defendant  has  thrown  away  his 

money  in  obtaining  a  patent  for  his  own  invention ;  not  so  the  plaintiff,  for 

he  has  had  the  use  of  another  person's  invention  for  his  money.     In  the 

case  of  Ark  Wright's  patent,  which  was  not  overturned  till  very  near  the 

period  at  which  it  would  have  expired,  very  large  sums  of  money  had  been 

paid ;  and  though  something  certainly  was  paid  for  the  use  of  the  machines, 

yet  the  main  part  was  paid  for  the  privilege  of  using  the  patent-right,  but 

no  money  ever  was  recovered  back  which  had  been  paid  for  the  use  of  that 

patent.     I  am  therefore  of  opinion  that  judgment  of  nonsuit  should   be 

entered. 

Judgment  of  nonsuit. 


FEISE  V.   PARKINSON. 
In  the  Common  Pleas,  November  18,  1812. 

[Reported  in  4  Taunton,  640.] 

This  was  an  action  upon  a  policy,  at  and  from  Hamburgh,  or  any  port 
or  ports  in  the  Elbe,  to  London,  or  any  other  port  or  ports  of  the  United 
Kingdom.  Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after 
the  last  Michaelmas  term  before  Mansfield,  C.  J.,  the  plaintiff  proved  the 
subscription,  loss,  and  interest ;  and  the  defendant  rested  his  case  upon  a 
misrepresentation  made  to  the  first  underwriter  at  the  time  of  effecting  the 
policy,  to  whom,  as  it  was  sworn  by  the  broker,  the  plaintiff  had  stated  that 
the  ship  had  both  an  English  licence  and  a  French  imperial  licence,  whereas 
the  fact  was,  that  the  ship  had  an  English  licence,  and  a  French  pass  from 
Cuxhavcn,  which  enabled  her  to  come  down  the  Elbe  from  Hamburgh,  and 
put  to  sea  without  molestation  at  Cuxhaven,  but  by  no  means  operated  as 
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a  licence  to  her  to  trade  with  England ;  and  it  was  fiwom  that  the  circum- 
stance of  having  a  French  imperial  licence  made  a  considerable  difference 
in  the  amount  of  the  premium  of  insuring  such  a  voyage  at  the  time  when 
this  policy  was  effected.     The  jury  found  a  verdict  for  the  defendant. 

Stiepherd,  Serjt.,  for  the  plaintiff. 

LeTiSj  Serjt.,  for  the  defendant. 

GiBBSy  J.  Where  there  is  a  fraud  there  is  no  return  of  premium,  but 
upon  a  mere  misrepresentation  without  fraud,  where  the  risk  never  at- 
tached, there  must  be  a  return  of  premium.  This  business  is  conducted 
on  the  part  of  the  assureds,  with  the  utmost  imprudence ;  these  transac- 
tions are  done  by  parol  between  the  plaintiff  and  defendant,  the  broker  only 
present^  and  on  which  side  his  interest  leans,  if  he  be  dishonest,  all  know  ; 
as  long  as  it  is  the  law,  we  must  admit  it ;  but  this  is  one,  among  other 
proofs,  of  the  mischievous  tendency  of  admitting  parol  evidence  of  what 
passes  at  the  time  of  making  written  instruments,  to  control  them.  It  is 
clear  that  the  plaintiff  is  not  entitled  to  a  new  trial  on  the  first  ground.  I 
think  it  equally  clear  that  the  plaintiff  is  entitled  to  enter  his  verdict  on 
the  count  for  money  had  and  received  for  the  premium,  but  as  the  return 
of  premium  was  not  claimed  at  the  trial,  that  cannot  be  done  without  the 
defendant's  consent.  Upon  the  other  counts  the  terdict  must  be  for  the 
defendant ;  if  the  defendant  will  not  consent,  the  court  must  grant  a  new 
trial  generally. 

On  the  following  day,  Lens,  after  consulting  his  clients,  consented  to  the 
plaintiff's  taking  a  verdict  for  the  premium  \  and  that  branch  of  the  rule 
was  therefore  made  absolute. 


ATCULLOCH  v.  EOYAL  EXCHANGE  ASSURANCE  COMPANY. 
At  Nisi  Prius.    Before  Lord  Ellenborouoh,  C.  J.,  June  14,  1813. 

[Reported  in  8  Cam/^li,  406.] 

This  was  an  action  of  debt  for  money  had  and  received,  to  recover  the 
sum  of  1 260/.  as  a  return  of  premium  upon  a  policy  of  insurance  executed 
by  the  defendants. 

The  case  came  on  upon  admissions,  which  stated :  — 

"That  on  the  21st  of  August,  1812,  a  policy  of  insurance  was  effected 
by  Messrs.  Amyand,  Cornwall,  &  Co.  with  the  defendants,  by  the  order  and 
on  account  of  the  plaintiff,  for  the  sum  of  7000/.,  upon  the  ship  Duke  of 
Rent,  and  her  fVeight,  being  4000/.  upon  the  ship,  and  3000/.  on  freight,  on 
a  voyage  f^^om  Saint  Domingo  to  the  port  of  London,  at  a  premium  of  21/. 
per  cent. 
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"  That  a  return  of  premium  for  the  ship's  sailing  armed  with  12  guns, 
and  arrival  as  stipulated  by  the  policy,  has  been  made  by  the  defendants, 
leaving  the  sum  of  1260/.  as  the  net  premium  paid  to  them  for  effecting 
the  said  policy. 

.  "  That  in  the  month  of  May,  1809,  the  said  ship  proceeded  upon  a  voy- 
age to  the  West  Indies,  from  the  port  of  London ;  and  that  Mr.  Richard 
Gardiner  was  then  the  sole  owner  thereof  in  the  register  of  the  port  of 
London,  and  that  he  is  now  the  sole  registered  owner  in  the  said  register 
in  the  said  port,  and  that  he  has  never  transferred  his  property  in  the  said 
ship  to  any  person,  nor  has  the  same  ever  been  transferred  by  his  consent 
or  authority. 

"  That  the  said  ship  arrived  at  Martinique,  where  she  took  in  a  cargo  on 
freight  fbr  Europe,  and  sailed  from  thence  on  the  1st  of  August,  1809. 

''  That  having  met  with  damage  on  the  said  last-mentioned  voyage,  the 
said  ship  put  into  the  harbor  of  St.  John's^  Antigua,  in  distress ;  and,  after 
being  surveyed  by  a  warrant  from  the  Vice-Admiralty  Court  of  that  island, 
she  was  condemned  to  be  sold  as  being  unfit  to  be  repaired ;  and  was  ac- 
cordingly sold,  by  virtue  of  an  order  of  the  said  Vice-Admiralty  Court,  to 
Matthew  King. 

^'  That  Matthew  King  afterwards  obtained  from  the  proper  officer  of  the 
customs  of  the  said  island  a  new  colonial  register  for  the  ship,  and  re- 
mained in  possession  of  her  till  September,  1811,  during  which  time  he 
caused  her  to  be  repaired  at  a  great  expense,  conceiving  that  he  had  ob- 
tained by  virtue  of  the  sale  hereinbefore  mentioned  a  full  and  complete 
title  to  the  said  ship. 

"  That  in  September,  1811,  the  said  Matthew  King  sold  the  said  ship  to 
the  plaintiff  at  Guadalonpe,  for  the  sum  of  (14,500,  and  executed  a  regular 
bill  of  sale  of  her  to  him,  at  which  time,  and  till  some  days  after  the  ar- 
rival of  the  ship  in  England  (as  hereinafter  mentioned),  the  plaintiff  had 
no  notice  or  knowledge  of  any  adverse  claim  or  title  to  the  said  ship,  but 
on  the  other  hand  was  fully  convinced  that  he  had  acquired  a  good  and 
sufficient  title  thereto. 

**  That  the  plaintiff,  after  the  purchase  of  the  said  ship,  and  while  he 
retained  the  possession  thereof  expended  the  sum  of  3346/.  in  various  dis- 
bursements for  the  use  of  the  said  ship,  and  for  the  outfit  of  the  voyage  in 
question. 

''That  the  plaintiff  employed  the  said  ship  in  a  coasting  voyage  to  the 
Spanish  Main;  and  in  June,  1812,  he  procured  a  freight  for  her  at  St. 
Domingo  for  London,  being  the  voyaee  insured  by  the  policy  in  question, 
where  she  arrived  on  or  about  the  20th  of  September  last,  and  safely  de- 
livered her  cargo ;  and  the  freight  of  the  said  cargo,  amounting  to  about 
the  sum  of  2867/.  lOs.  lie?.,  has  been  duly  paid  to  the  plaintiff. 

"  That  after  the  arrival  of  the  said  ship,  and  the  delivery  of  her  cargo, 
the  said  Richard  Gardiner  obtained  possession  of  the  said  ship  under  an 
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Admiralty  warrant,  and  now  seeks  to  recover  the  amount  of  the  freight  so 
paid  to  the  plaintiff." 

Scaniett,  Campbell,  and  SpajikU  for  the  plaintiff. 
Garrow,  A.  G.,  Park,  and  Bosanquet  for  the  defendanta 
Lord  Ellenborouqh.  In  Routh  v,  Thompson,  a  loss  had  happene<j, 
and  an  action  was  brought  against  the  underwriters  to  recover  the  sum 
insured.  They  resisted  the  demand  on  the  ground  that  there  was  no  in- 
surable interest.  As  they  denied  their  liability  on  the  policy,  they  were 
not,  under  these  circumstances,  allowed  to  retain  the  premium.  But  here 
the  voyage  has  been  performed,  and  the  ship  has  arrived  in  safety.  The 
freight  has  been  earned  and  paid.  It  strikes  me  as  now  too  late  to  rip  up 
the  matter,  and  to  say  you  had  no  insurable  interest.  You  might  have  re- 
scinded the  contract  before  the  event :  but  after  that  has  been  detennined 
in  favor  of  the  underwriters,  it  does  not  lie  in  your  mouth  to  tell  them  they 
never  were  liable,  and  that  the  premium  was  a  payment  without  considera- 
tion. I  am  perfectly  clear  the  plaintiff  has  no  right  to  recover.  It  would 
place  underwriters  in  a  very  awkward  situation,  if  after  the  safe  arrival  of 
the  ship,  the  assured  could  come  to  them  and  say,  "  We  had  no  legal  title 
to  her;  on  account  of  some  secret  transactions  which  you  had  no  means  of 
investigating,  we  had  no  insurable  interest ;  and  you  must  pay  us  back  the 

premium  which  you  imagined  you  had  earned." 

PlairUiff  nonsuited. 


SMOUT  V.  MARY  ANN  ILBERY. 
In  the  Exchequer,  Mat  23,  1842. 

[Repo)'ted  in  10  Meeaon  and  Wdsby,  1.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas,  first,  except  as  to  £6  7«.,  parcel,  etc.,  nunquam  indebitatus;  secondly, 
except  as  to  the  said  sum  of  £6  7«.,  parcel,  etc.,  payment ;  thirdly,  as  to 
the  sum  of  £6  Is,,  parcel,  etc.,  payment  into  court  of  that  sum,  and  nun- 
quam  indebitatiis  ultra.  The  replication  took  issue  on  the  first  plea,  denied 
the  payment  alleged  in  the  second,  and  accepted  the  £6  7s,,  in  satisfaction 
as  to  so  much  of  the  debt  demanded. 

At  the  trial  before  Gurnet,  B.,  at  the  Middlesex  sittings  in  Michaelmas 
term,  1841,  it  appeared  that  the  plaintiff  was  a  butcher,  and  the  defendant 
the  widow  of  James  Ilbery,  who  left  England  for  China  in  May,  1839,  and 
was  lost  in  the  outward  voyage,  on  the  14th  October,  1839.  The  news  of 
his  death  arrived  in  England  on  the  13th  of  March,  1840.  The  plaintiff 
had  supplied  meat  to  the  family  before  Mr.  Ilbery  sailed,  and  during  his 
voyage,  and  the  supply  continued  down  to  the  time  of  the  news  of  his 
death,  and  even  afterwards.     Upon  the  14th  October,  1839,  the   day  of 
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Mr.  Hbery's  death,  the  amount  of  the  debt  was  £52  13«.  ll<f.  Between 
that  day  and  the  arrival  of  the  news  of  the  death,  meat  had  been  supplied 
to  the  amount  of  £19  9sl ;  and  after  that,  the  supply  amounted  to  £G  7s. 

This  action  was  brought  fur  these  two  sums  (together)  £25  1G«.  The 
defendant  paid  £6  7s.  into  court,  and  relied  on  a  payment  of  .£20,  as  dis- 
charging her  from  the  plaintiff's  claim  for  meat  supplied  after  the  date  of 
her  husband's  death ;  and  the  counsel  for  the  defendant  gave  in  evidence 
the  following  receipt  signed  by  the  plaintifT,  dated  the  30th  March,  1840  : 
*'  Received  of  Mrs.  Ilbery,  £20."  The  plaintiff  insisted  that  the  £20  had 
been  paid  generally  on  account,  and  must  be  applied  as  a  payment  by  the 
executors  in  part  satisfaction  of  the  debt  of  the  husband ;  and  called 
Mr.  Dollman,  the  executor.  From  his  evidence  it  appeared,  that  Mr.  Ilbery 
had  left  the  management  of  his  affairs  in  his  hands,  and  whenever  Mrs. 
Ilbery  wanted  money,  she  had  it  from  him.  Dollman  and  Mrs.  Ilbery 
were,  by  Ilbery's  will,  appointed  executor  and  *  executrix ;  but  he  alone 
proved  the  will,  on  the  21st  March,  1840,  power  being  reserved  in  the 
usual  way  for  her  to  prove  also.  On  the  28th  March,  Mr.  Dollman  gave 
Mrs.  Ilbery  five  or  six  cheques,  and  among  others,  one  for  £20,  payable  to 
the  plaintiff.  This  cheque  she  paid  to  the  plaintiff,  and  took  his  receipt  as 
above  mentioned. 

At  that  time  it  was' supposed  that  Ilbery 's  estate  was  solvent.  It  turned 
out  to  be  otherwise  ;  and  Dollman,  who  was  engaged  with  him  in  the 
adventure  to  China,  had  become  bankrupt 

The  question  left  to  the  jury  was,  whether  the  £20  was  paid  on  the  ex- 
ecutorship account,  or  on  the  account  of  Mrs.  Ilbery  onl3%  and  in  discharge 
of  that  debt  which  (on  both  sides,  as  well  as  in  the  learned  judge's  opinion) 
was  taken  to  have  been  due  from  her. 

The  jury  found  that  it  was  paid  on  the  executorship  account,  and  gave 
their  verdict  for  the  plaintiff  for  £19  9«.,  the  price  of  the  meat  supplied 
between  the  day  of  Mr.  llbery's  death  and  the  arrival  of  the  intelligence 
of  it.  A  rule  having  been  obtained  in  Michaelmas  term  to  show  cause 
why  that  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground 
that  the  defendant  was  not  liable  for  the  meat  supplied  after,  but  before 
she  had  any  knowledge  of,  her  husband's  death.^ 

Hindmarch^  The  defendant  having  accepted  the  meat  supplied  to  her, 
and  used  it,  there  is  a  contract  implied  by  law  on  the  part  of  some  person 
to  pay  the  price  of  the  meat ;  and  as  the  husband  was  dead,  and  she  had 
no  authority  to  bind  his  executors,  a  contract  must  be  implied  on  her  part 
to  pay  for  the  meat  supplied  to  her  after  her  husband's  death ;  and  she  is 
not  to  be  allowed  to  get  rid  of  her  liability  by  saying,  that  at  the  time  she 
gave  the  orders  or  accepted  the  goods,  she  thought  her  husband  was  alive, 

1  This  point  was  not  made  at  the  trial,  and  therefore  there  could  be  no  motion  for  a 
nonsuit. 

^  A  portion  of  the  argument  relating  to  questions  of  agency  has  been  omitted.  —  Ed. 
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aud  that  she  was  contracting  on  his  behalf.  In  Thomson  v,  Davenport,^ 
where,  at  the  time  of  making  a  contract  of  sale,  the  party  buying  the  goods 
represented  that  he  was  buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and  the  seller  did  not  inquire 
who  they  were,  but  afterwards  debited  the  party  who  purchased  the  goods ; 
it  was  held  that  the  seller  might  afterwards  sue  the  principals  for  the  price. 
There  the  vendor  actually  credited  the  agent,  and  yet  the  principal  was 
held  liable.  The  general  principle  is,  that  the  law  creates  an  implied  con- 
tract from  the  receipt  of  the  goods.  [Aldebson,  B.  —  Here  each  party 
thought  the  husband  was  responsible.]  That  can  make  no  difference,  for  it 
is  clear  that  there  could  be  no  contract  between  the  plaintiff  and  the  dead 
man  ;  and  there  was  no  contract  by  the  executor  with  the  plaintiff.  There 
is  a  fallacy  on  the  other  side,  in  assuming  that  there  was  a  prior  continuing 
contract  between  the  husband  and  the  plaintiff,  respecting  the  supply  of 
goods  to  the  wife.  An  action  for  goods  sold  and  delivered  is  not  necessarily 
founded  upon  a  contract  antecedent  to  the  delivery  of  the  goods ;  it  may 
be,  and  generally  is,  founded  upon  the  implied  contract  that  the  party  will 
pay  the  price  or  value  of  the  goods  delivered  and  accepted  by  him ;  and 
there  are  as  many  implied  contracts  as  there  are  parcels  of  goods  delivered 
aud  accepted.  If  there  was  no  prior  contract  at  all  in  the  present  case 
(which  it  is  clear  there  was  not),  then  the  moment'  each  parcel  of  goods 
was  delivered  and  accepted,  the  law  implied  a  contract  by  the  defendant, 
who  received  aud  accepted  them,  to  pay  the  price. 

£rlef  in  suppoil  of  the  rule.  —  The  contract  in  this  case  was  a  continuing 
contract,  which  the  parties,  in  Blades  v.  Free,  failed  to  make  out.  This 
was  a  course  of  dealing  which  was  continued  in  consequence  of,  and  as  port 
of,  the  former  contract.  An  agent  ought  not  to  be  held  liable  where  he 
enters  into  a  contract  as  agent,  bo7ia  fide  sup^sing  himself  to  have  authority, 
when  it  turns  out  that  he  had  none,  through  an  event  which  had  happened, 
but  of  which  he  was  not  cogni2ant,  and  had  no  means  of  knowing.  The 
evidence  here  was,  that  goods  were  supplied  by  the  plaintiff  to  the  husband 
during  his  residence  here,  and  were  afterwards  continued  to  be  supplied  to 
his  wife  after  he  left  this  country ;  there  is  clearly  no  implied  contract 
arising  from  this  state  of  things,  that  she  would  pay  for  them.  Suppose 
the  case  of  the  husband  and  wife  having  both  gone  abroad,  and  having  left 
a  housekeeper  in  charge  of  the  house  and  the  children,  and  meat  is  supplied 
to  the  house,  and  the  husband  and  wife  are  both  drowned,  is  the  house- 
keeper to  be  liable,  because  she  ordered  the  meat  for  the  use  of  the  house ) 
[Alderson,  B.  —  In  the  same  way  it  may  be  said,  if  a  bachelor  leaves  a 
housekeeper  in  possession  of  his  house,  and  goes  abroad,  and  dies,  is  the 
housekeeper  to  bQ  liable  1]  In  Polhill  v,  Walter,  there  was  the  making  of 
a  representation  which  the  party  making  it  knew  to  be  untrue.  If  Illtery 
had  not  died,  he  would  have  been  clearly  liable,  and  the  account  was  in  his 

1  9  B.  &  C.  78  ;  4  Man.  &  R.  110. 


SECT.  I.]  SMOUT  V,   ILBERY.  193 

name.  Ab  to  the  argument  of  there  being  an  implied  contract,  that  merely 
amounts  to  this,  that  a  party  to  "whom  goods  are  delivered  is  liable  for 
them ;  but  that  is  where  there  is  nothing  to  show  that  any  other  person 
was  responsible.  The  case  of  Blades  v.  Free  has  nothing  to  do  with  the 
present.  Cur,  adv,  vitU. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B,  This  case  was  argued  at  the  sittings  after  last  Hilary 
terra,  before  my  Brothers  Gurney,  Rolpb,  and  myself.  The  facts  were 
shortly  these.  The  defendant  was  the  widow  of  a  Mr.  Ilbery,  who  died 
abroad ;  and  the  plaintiff,  during  the  husband's  lifetime,  had  supplied,  and 
after  his  death  had  continued  to  supply,  goods  for  the  use  of  the  family  in 
England.  The  husband  left  England  for  China  in  March,  1839,  and  died 
on  the  14th  day  of  October,  in  that  year.  The  news  of  his  death  first 
arrived  in  England  on  the  13th  day  of  March,  1840  ;  and  the  only  question 
now  remaining  for  the  decision  of  the  court  is,  whether  the  defendant  was 
liable  for  the  goods  supplied  after  her  husband's  death,  and  before  it  was 
possible  that  the  knowledge  of  that  fact  could  be  communicated  to  her. 
There  was  no  doubt  that  such  knowledge  was  communicated  to  her  as  soon 
as  it  was  possible ;  and  that  the  defend aut  had  paid  into  court  sufficient  to 
cover  all  the  goods  supplied  to  the  family  by  the  plaintiff  subsequently  to 
the  13th  March,  1840. 

We  took  time  to  consider  this  question,  and  to  examine  the  authorities 
on  this  subject,  which  is  one  of  some  difficulty.  The  point,  how  far  an 
agent  is  personally  liable  who,  having  in  fact  no  authority,  professes  to  bind 
his  principal,  has  on  various  occasions  been  discussed.  There  is  no  doubt 
that  in  the  case  of  a  fraudulent  misrepresentation  of  his  authority,  with 
an  intention  to  deceive,  the  ageut  would  be  personally  responsible.  But 
independently  of  this,  which  is  perfectly  free  from  doubt,  there  seem  to  be 
still  two  other  classes  of  cases,  in  which  an  agent  who  without  actual 
authority  makes  a  contract  in  the  name  of  his  principal,  is  personally  lia- 
ble, even  where  no  proof  of  such  fraudulent  intention  can  be  given.  First, 
where  he  has  no  authority,  and  knows  it,  but  nevertheless  makes  the  con- 
tract as  having  such  authority.  In  that  case,  on  the  plainest  principles  of 
justice,  he  is  liable.  For  he  induces  the  other  party  to  enter  into  the 
contract  on  what  amounts  to  a  misrepresentation  of  a  fact  peculiarly  within 
his  own  knowledge ;  and  it  is  but  just,  that  he  who  does  so  should  be  con- 
sidered as  holding  himself  out  as  one  having  competent  authority  to  con- 
tract, and  as  guaranteeing  the  consequences  arising  from  any  want  of  such 
authority.  But  there  is  a  third  class,  in  which  the  courts  have  held,  that 
where  a  party  making  the  contract  as  agent  bona  fide  believes  that  such 
authority  is  vested  in  him,  but  has  in  fact  no  such  authority,  he  is  still 
personally  liable.  In  these  cases  it  is  true,  the  agent  is  not  actuated  by 
any  fraudulent  motives ;  nor  has  he  made  any  statement  which  ho  knows 
to  be  untme.     But  still  his  liability  depends  on  the  same  principles  as 

IS 
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before.  It  is  a  wrong,  differing  only  in  degree,  but  not  in  its  essence,  from 
the  former  case,  to  state  as  true  what  the  individual  making  such  statement 
does  not  know  to  be  true,  even  though  he  does  not  know  it  to  be  false,  but 
believes,  without  sufficient  grounds,  that  the  statement  will  ultimately  turn 
out  to  be  correct.  And  if  that  wrong  produces  injury  to  a  third  person, 
who  is  wholly  ignorant  of  the  groimds  on  which  such  belief  of  the  supposed 
agent  is  founded,  and  who  has  relied  on  the  correctness  of  his  assertion,  it 
is  equally  just  that  he  who  makes  such  assertion  should  be  personally  liable 
for  its  consequences. 

On  eicamination  of  the  authorities,  we  are  satisfied  that  all  the  cases  in 
which  the  agent  has  been  held  personally  responsible,  will  be  found  to  ar- 
range themselves  under  one  or  other  of  these  three  classes.  In  all  of  them 
it  will  be  found,  that  he  has  either  been  guilty  of  some  fraud,  has  made 
some  statement  which  he  knew  to  be  false,  or  has  stated  as  true  what  he 
did  not  know  to  be  true,  omitting  at  the  same  time  to  give  such  information 
to  the  other  contracting  party,  as  would  enable  him  equally  with  himself 
to  judge  as  to  the  authority  under  which  he  proposed  to  act. 

Of  the  first,  it  is  not  necessary  to  cite  any  instance.  Polhill  v.  Walter ' 
is  an  instance  of  the  second ;  and  the  cases  where  the  agent  never  had  any 
authority  to  contract  at  all,  but  believed  that  he  had,  as  when  he  acted  on 
a  forged  warrant  of  attorney,  which  he  thought  to  be  genuine,  and  the  like, 
are  instances  of  the  third  class.  To  these  may  be  added  those  cited  by 
Mr.  Justice  Story,  in  his  book  on  Agency,  p.  226,  note  3.  The  present 
case  seems  to  us  to  be  distinguishable  from  all  these  authorities.  Here 
the  agent  had  in  fact  full  authority  originally  to  contract,  and  did  contract 
in  the  name  of  the  principal.  There  is  no  ground  for  saying,  that  in  rep- 
resenting her  authority  as  continuing,  she  did  any  wrong  whatever.  There 
was  no  mala  fides  on  her  part,  no  want  of  due  diligence  in  acquiring 
knowledge  of  the  revocation,  no  omission  to  state  any  fact  within  her 
knowledge  relating  to  it ;  and  the  revocation  itself  was  by  the  act  of  God. 
The  continuance  of  the  life  of  the  principal  was,  under  these  circumstances, 
a  fact  equally  within  the  knowledge  of  both  ctmtracting  parties.  If,  then, 
the  true  principle  derivable  from  the  cases  is,  that  there  must  be  some 
wrong  or  omission  of  right  on  the  part  of  the  agent,  in  order  to  make  him 
personally  liable  on  a  contract  made  in  the  name  of  his  principal,  it  will 
follow  that  the  agent  is  not  responsible  in  such  a  case  as  the  present.  And 
to  this  conclusion  we  have  come.  We  were,  in  the  course  of  the  ai'gument, 
pressed  with  the  difficulty,  that  if  the  defendant  be  not  personally  liable, 
there  is  no  one  liable  on  this  contract  at  all ;  for  Blades  v.  Free  ^  has  de- 
cided,  that  in  such  a  case  the  executors  of  the  husband  are  not  liabla 
This  may  be  so :  but  we  do  not  think  that  if  it  be  so,  it  affords  to  us  a 
sufficient  ground  for  holding  the  defendant  liable.  In  the  ordinary  case  of 
a  wife  who  makes  a  contract  in  her  husband's  lifetime,  for  which  the  husband 
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is  not  liable,  the  same  consequence  follows.     In  that  case,  as  here,  no  one 
is  liable  upon  the  contract  so  made. 

Our  judgment,  on  the  present  occasion,  is  founded  on  general  principles 
applicable  to  all  agents ;  but  we  think  it  right  also  to  advert  to  the  circum- 
stance, that  this  is  the  case  of  a  married  woman,  whose  situation  as  a  con- 
tracting party  is  of  a  peculiar  nature.  A  person  wiio  contracts  with  an 
ordinary  agent  contracts  with  one  capable  of  contracting  in  his  own  name ; 
but  he  who  contracts  with  a  married  woman  knows  that  she  is  in  general 
incapable  of  making  any  contract  by  which  she  is  personally  bouud.  The 
contract,  therefore,  made  with  the  husband  by  her  instrumentality,  may  be 
considered  as  equivalent  to  one  made  by  the  husband  exclusively  of  the 
agent.  Now,  if  a  contract  were  made  on  the  terms,  that  the  agent,  having 
a  determinable  authority,  bound  his  principal,  but  expressly  stipulated  that 
he  should  not  be  personally  liable  himself,  it  seems  quite  reasonable  that, 
in  the  absence  of  all  mala  fides  on  the  part  of  the  agent,  no  responsibility 
should  rest  upon  him ;  and,  as  it  appears  to  us,  a  married  woman,  situated 
as  the  defendant  was  in  this  case,  may  fairly  be  considered  as  an  agent  so 
stipulating  for  herself;  and  on  this  limited  ground,  therefore,  we  think  she 
would  not  be  liable  under  such  circumstances  as  these. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial  must 
be  absolute ;  but  as  the  point  was  not  taken  at  Nisi  Prius,  we  think  the 
costs  should  abide  the  event  of  the  new  trial 

Bule  absolute  accordingly. 


HTGGS   V.  SCOTT. 
In  the  Common  Pleas,  January  16,  1849. 

[Reported  in  7  Common  Bench  Reportit,  63.] 

The  plaintiff  held  premises  as  tenant  from  year  to  year  to  the  defendant. 
After  the  commencement  of  the  tenancy,  the  defendant  mortgaged  her  term 
in  the  premises  to  a  Mrs.  Hardy.  The  interest  being  in  an*ear,  the  mort- 
gagee, in  the  beginning  of  the  year  1848,  gave  the  plaintiff  notice  not  to 
pay  his  rent  to  the  defendant.  Upon  receipt  of  this  notice,  the  plaintiff 
went  with  one  Hawkins,  who  collected  the  defendant's  rents,  to  one  Hodg- 
kinson,  whom  Hawkins  represented  to  be  the  defendant's  attorney,  and  gave 
him  notice  of  Mrs.  Hardy's  claim.  In  consequence  of  what  passed  upon 
that  occasion,  the  plaintiff,  on  the  18th  of  February,  1848,  paid  Hawkins 
the  amount  of  two  quarters*  rent,  less  the  property-tax.  After  this,  a  dis- 
tress was  put  in  upon  the  plaintiff's  premises,  under  which  the  plaintiff 
was  compelled  to  pay  the  two  quarters'  rent  over  again  to  Mrs.  Hardy,  the 
mortgagee.     The  present  action  was  brought  to  recover  back  the  money 
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BO  paid,  —  the  first  count  being  founded  upon  an  indemnity  given  by 
Hodgkinson  in  the  defendant's  name,  the  second  for  money  bad  and 
received. 

In  support  of  liis  case  under  the  first  count,  the  plaintiff  called  Hodg- 
kinson ;  but  the  Loi-d  Chief  Justice,  before  whom  the  cause  was  tried,  said 
he  would  allow  the  plaintiff  to  prove  notice  given  of  Mrs.  Hardy's  claim  to 
Hodgkinson,  but  not  that  he  had  given  the  indemnity.  The  plaintiff  then 
relied  upon  the  facts  above  stated,  as  entitling  him  to  recover  back  as 
money  had  and  received,  the  two  quarters*  rent  he  had  paid  to  the  defend- 
ant after  the  date  of  the  notice. 

On  the  part  of  the  defendant,  it  was  objected,  first,  that  this  was,  in 
effect,  an  attempt  to  try  a  question  of  title  in  an  action  for  money  had  and 
received ;  secondly,  that  the  payment  having  been  voluntarily  made,  with 
full  knowledge  of  the  facts,  the  plaintiff  could  not  recover  it  back. 

A  verdict  having  been  found  for  the  defendant,  with  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  19/.  2«.  6(i.,  if  the  court  should  be  of 
opinion  that  the  evidence  as  to  the  indemnity  was  improperly  rejected,  or 
that  the  plaintiff  was  entitled  to  recover  under  the  second  count. 

ByleSy  Serjt.,  for  the  plaintiff. 

Cresswell,  J.  I  am  of  opinion  that  there  is  no  ground  for  impeaching 
the  decision  of  the  Lord  Chief  Justice  as  to  the  rejection  of  Hodgkinson's 
evidence.  Seeing  the  purpose  for  which  it  was  tendered,  viz.,  to  prove  a 
contract,  to  make  which  there  was  no  evidence  of  Hodgkinson's  authority, 
it  was  properly  rejected. 

Then,  as  to  the  other  point,  —  the  plaintiff,  when  he  paid  the  money, 
knew  all  the  facts.  He  was  informed  of  them ;  and  there  was  nothing  to 
show  he  had  not  received  correct  information.  When  a  party  is  told  that 
certain  deeds  have  been  executed,  he  knows  the  fact,  although  he  does  not 
see  the  deeds.  The  whole  case  on  the  part  of  the  plaintiff  was,  that  he 
knew  the  fact  of  the  mortgagee's  claim ;  and  therefore  he  asked  for  an  in- 
demnity, though  he  did  not,  unfortunately  for  him,  get  an  effectual  one. 
He  paid  the  rent  as  a  thing  he  was  bound  to  pay,  indicating  no  intention 
to  reclaim  it.  There  was  no  misrepresentation  of  the  facts,  no  fraud  on 
the  part  of  the  defendant  in  receiving  the  money,  and  consequently  no 
ground  upon  which  the  plaintiff  can  be  entitled  to  recover  it  back. 

V.  Williams,  J.  I  am  of  the  same  opinion.  I  am  not  disposed  to 
throw  any  doubt  upon  the  case  of  Kelly  v.  Solari,  confirmed,  as  it  is,  by 
Bell  V,  Gardiner.  But  I  think  the  present  case  falls  within  the  ordinary 
rule,  that  money  paid  with  full  knowledge  of  all  the  circumstances  cannot 
be  recovered  back  in  an  action  for  moliej'  had  and  received. 

Maulb,  J.  I  am  of  the  same  opinion.  That  the  payment  was  made 
with  full  knowledge  of  all  the  facts  on  both  sides,  was,  I  think,  strongly 
evidenced  by  the  receipt  that  was  given. 

Wilde,  C.  J.     The  general  result  of  the  evidence  in  this  case,  is,  that 
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the  defendant  has  received  from  the  plaintiff  a  sum  of  money  which  she 
was  not  entitled  to  receive :  and,  in  such  a  case,  one  would  look  very  anx- 
iously to  see  if  the  law  would  not  warrant  his  recovering  it  back.  But  it 
is  of  infinitely  more  importance  that  general  principles  should  be  adhered 
to.  I  must  confess  I  can  see  no  foundation  for  the  plaintiff's  claim.  The 
recovery  back  of  money  once  parted  with,  is  always  attended  with 
difficulty. 

With  respect  to  the  evidence,  —  what  passed  with  Hodgkinson  was  ad- 
mitted doWn  to  the  point  at  which  it  tended  to  prove  a  contract.  It  was 
then  objected  that  Hodgkinson  had  no  authority  from  his  client  to  enter 
into  a  contract  of  indemnity  for  her.  Upon  that,  the  question  for  my  de- 
cision was,  whether  or  not  there  was  evidence  of  any  authority  in  him  to 
contract  for  the  defendant     I  think  there  was  not. 

As  to  the  other  part  of  the  case,  it  was  an  extremely  simple  one.  The 
plaintiff  is  tenant  to  the  defendant.  A  third  person  gives  notice  of  a  claim 
adverse  to  the  defendant,  stating  the  grounds  of  her  claim  minutely  and 
correctly,  viz.,  that  the  premises  have  been  assigned  to  her  by  way  of  mort^ 
gage,  and  that  the  interest  is  in  arrear.  The  landlady  insists  that  ihe  is 
entitled  to  the  rent.  Of  what  is  the  plaintiff  ignorant  %  It  does  not  appear 
that  any  misrepresentation  of  fact  was  made  by  the  defendant.  The  plain- 
tiff yields  to  the  defendant's  claim  of  right,  and  pays  her  the  money.  It  is, 
therefore,  the  simple  case  of  a  notice  of  adverse  claims,  to  one  of  which  the 
plaintiff  elects  to  give  the  preference.  The  case,  therefore,  clearly  falls 
within  the  general  principle,  —  that  money  paid  with  full  knowledge  of  all 

the  facts,  cannot  be  recovered  bacL 

RuU  refused. 


ABRAHAM  VAN  DEUSEN  et  oL  v.  JAMES  BLUM  et  al. 

Ik  the  Supreme  Judicial  Court  of  Massachusetts,  September  Term^ 

1836. 

[Repcnied  in  18  Pickering,  220.] 

This  was  an  action  of  debt.  The  declaration  contained  two  counts  upon 
a  special  contract  under  seal,  a  third  upon  a  qucuUum  meruit  for  labor  per> 
formed,  and  a  fourth  upon  a  qnanUim  valebant  for  materials  furnished.  The 
defendant  Blum  was  defaulted  ;  the  other  defendant,  Thouvenin,  appeared, 
and  to  the  first  two  counts  he  pleaded  non  est  factumy  and  to  the  third  and 
fourth,  nil  debet. 

At  the  trial,  before  Morton,  J.,  the  plaintiffs  produced  the  contract, 
purporting  to  be  between  themselves  of  the  one  part,  and  Blum  and 
Thouvenin  of  the  other  part  Blum  and  Thouvenin  were  partners,  and 
were  so  described  in  the  contract.     The  plaintiffs  had  duly  executed  the 
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contract,  and  Blum  also  had  executed  it  by  siguinof  the  company  name 
'^  J.  C.  Thouveniu  &  Co.,"  and  annexing  a  seal.  There  was  no  evidence 
that  he  had  any  authority  to  execute  the  contract  in  behalf  of  Thouyenin, 
or  that  Thouvenin  was  present  at  the  execution  or  ever  ratified  it. 

The  judge  ruled,  that  the  instrument  could  not  go  in  evidence  to  the 
jury  as  the  deed  of  Thouvenin. 

The  contract  was  for  building  a  dam  by  the  plaintiffs  for  Blum  and 
Thouvenin,  across  the  Housatonic  River ;  which  was  a  purpose  within  the 
scope  of  the  partnership  business.  The  plaintiffs  offered  to  provj  that  they 
built  the  dam  and  furnished  the  materials  therefor,  and  they  claimed 
against  Thouvenin,  under  the  third  and  fourth  counts,  what  their  work 
and  materials  were  worth.  Thouvenin  objected  to  the  admission  of  this 
evidence,  and  contended  that  there  being  an  express  contract  executed  by 
the  plaintiffs  and  Blum,  and  that  contract  being  in  force  and  binding  upon 
Blum,  the  plaintiffs'  remedy  was  on  that  instrument  alone. 

But  the  judge  ruled,  that  the  plaintiffs  might,  notwithstanding  that  con- 
tract, recover  uuder  the  third  and  fourth  coimts,  upon  an  implied  promise, 
for  all  the  materials  furnished  and  labor  performed  before  the  dissolution 
of  the  partnership. 

Thouvenin  and  Blum  dissolved  partnership  on  the  10th  of  November, 
1832,  and  all  the  partnership  property  was  conveyed  to  Blum,  and  he  agreed 
to  pay  all  the  partnership  debts.  The  dam  was  not  finished  until  after  the 
10th  of  November,  and  for  the  work  done  previously  to  that  day  the  juiy 
found  a  verdict  against  Thouvenin. 

The  questions  arising  upon  these  facts  were  reserved  for  the  consideration 
of  the  whole  court. 

Dwighij  Byington,  and  Tucker,  for  the  defendant. 

Bishop  and  Sumjier,  for  the  plaintiff. 

Morton,  J.,  delivered  the  opinion  of  the  Court.  Debt,  as  well  as  assump- 
sit, will  lie  on  a  quantum  meruit  or  a  quantum  valebant.^  Union  Cotton 
Manufactory  v.  Lobdell.'  Hence  these  counts  may  well  be  joined  with 
counts  upon  a  specialty.     Smith  v.  First  Congr.  Meetinghouse  in  Lowell.' 

It  was  long  doubted,  whether  a  man^  who  performed  work  in  consequence 
of  a  special  contract,  but  not  in  conformity  to  it,  could  recover  for  the 
services  rendered  and  materials  found.  There  are  many  and  conflicting 
authorities  on  the  subject.  They  have  all  been  carefully  examined  and 
compared,  and  the  rule  established  by  our  court,  as  we  think,  according  to 
the  principles  of  justice  and  the  weight  of  authority.  He  who  gains  the 
labor  and  acquires  the  property  of  another,  must  make  reasonable  compen- 
sation for  the  same.  Hay  ward  v,  Leonard ;  ^  Smith  v.  First  Congr.  Meetings 
house  in  Lowell ;  •  Munroe  v,  Perkins ;  •  Brewer  v,  Tyringham.' 

1  1  Chit.  PI.  107  ;  2  Wms'a  Saund.  117  ft,  note.  «  IS  Johns.  462. 

»  8  Pick.  178.  <  7  Pick.  181.  »  8  Pick.  178. 

«  9  Pick.  298.  '  12  Pick.  547. 
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The  general  authority  derived  from  the  relation  of  partnership  does  not 
empower  one  partner  to  seal  for  the  company  or  to  bind  them  by  deed.  It 
requires  special  power  for  this  purpose.  See  Cady  v.  Shepherd/  and  the 
cases  there  cited.  Here  was  no  evidence  of  any  previous  authority  or  sub- 
sequent ratification.  The  sealed  instrument  executed  by  one  partner  in 
the  name  of  the  firm  might  bind  him,  but  could  not  be  obligatory  upon  the 
company.  And  although  the  plaintiffs  might  have  had  a  remedy  upon  the 
contract  against  the  party  who  executed  it,  yet  they  were  not  bound  to  rely 
upon  him  alone. 

The  services  never  were  rendered  either  in  conformity  to  or  under  such 
an  agreement  The  plaintiffs  undertook  to  execute  a  contract  between 
themselves  and  the  company.  But  there  being  no  such  contract  in  exist- 
ence, they  are  left  to  resort  to  their  equitable  claim  for  their  labor  and 
materials.     So  far  as  these  benefited  the  company,  the  plaintiffs  are  entitled 

to  recover  against  them. 

Jvdffment  on  the  verdict. 


BOND  V.  AITKIN. 
Ik  the  Supreme  Court  of  Pennstlyania,  December  Term,  1843. 

[Reputed  in  6  Watts  ^  Seiyeant,  165.] 

Error  to  the  Common  Pleas  of  Delaware  county. 

This  was  an  action  of  debt  brought  by  Charles  Bond  against  John  Aitkin 
and  James  Aitkin,  trading  under  the  firm  of  John  &  James  Aitkin,  on  the 
following  note :  — 

Six  months  after  date  we  promise  to  pay  to  Charles  Bond  or  order  four 
hundred  dollars,  with  five  per  cent  interest,  without  defalcation,  for  value 
received.     Witness  our  hands  and  seals,  this  1st  day  of  October,  1836. 

John  &  James  Aitkin,  [l.  s.] 

The  plaintiffs  declared  in  one  count  against  the  defendants  as  partners 
in  a  sealed  instrument  alleged  to  have  been  executed  by  them,  and  in  an- 
other against  them  as  partners  for  money  lent.  James  Aitkin  pleaded 
payment  with  leave,  etc.  and  ncn  est  factum,  to  the  first  count.  Judgment 
by  default  was  entered  against  John. 

The  plaintiff  called  a  witness,  who  testified  that  he  called  on  James 
Aitkin,  and  presented  to  him  the  note  in  suit  for  payment.  Witness  asked 
him  if  he  had  signed  it.  He  replied  that  he  had  not,  that  John  had  signed 
it ;  that  he  did  not  know  it  at  the  time,  but  if  he  had,  he  would  have  been 
perfectly  satisfied ;  the  money  was  got  for  the  firm  and  went  into  the  firm. 
Witness  then  asked  him  for  his  individual  note,  which  he  refused,  saying 

1  11  Pick.  400. 
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be  preferred  it  should  be  sued  out  as  a  partnersbip  claim,  tbat  the  neigh- 
bors might  know  it  was  not  his  fault.  He  said  he  could  not  pay  the  amount 
of  the  note  at  that  time,  but  if  he  could  make  collections,  it  should  be  paid 
by  the  1st  of  October :  he  had  left  his  brother  to  settle  the  books  and 
thought  he  had  paid  it.  Witness  told  him  he  thought  he  would  have  to 
pay  the  note,  when  he  replied  he  thought  the  note  as  good  as  if  he  gave 
his  individual  note.     He  admitted  that  he  and  John  had  been  partners. 

Another  witness  proved  that  the  body  of  the  note  and  signature  were  in 
the  handwriting  of  John  Aitkin.  That  the  defendants  were  in  partnership 
for  several  years,  John  being  the  active  partner.  The  partnership  was 
dissolved  about  the  year  1839.  On  the  dissolution  the  property  remained 
with  John,  who  was  to  pay  the  debts  of  the  firm. 

Bell,  President,  charged  the  jury  as  follows  :  — 

The  plaintiff  declares  in  two  counts,  one  on  a  bill  single  alleged  to  be 
executed  by  John  and  James  Aitkin,  dated  October  1,  1836,  to  secure 
the  payment  of  $400.  To  this  the  defendant,  James  Aitkin,  pleads  fwn  est 
factum  ;  and  this  plea  raises  the  question  whether  the  obligation  is  in  truth 
the  deed  of  John  and  James,  as  the  plaintiff  argues.  It  appears  the  bill 
obligatory  was  signed  by  John  alone,  and  although  he  used  the  name  of 
his  partner  as  one  of  a  firm,  it  is  not  binding  on  James ;  for,  generally 
speaking,  one  partner  cannot  bind  another  by  specialty  or  instrument  un- 
der seal,  sealed  instruments  not  being  such  as  are  used  in  transacting 
partnership  affairs.  The  plaintiff  cannot,  therefore,  recover  on  his  first 
count,  for  he  has  failed  to  prove  the  bill  single  declared  on  is  the  deed  of 
the  defendants. 

But  the  plaintiff,  in  a  second  count,  declares  against  John  and  James 
Aitkin,  as  partners,  for  money  loaned  to  them.  On  the  .evidence,  the  jury 
can  entertain  little  or  no  doubt  that  the  money  sought  to  be  recovered  was 
borrowed  from  the  plaintiff  on  the  partnership  account  and  applied  to  part- 
nership purposes,  and  so  became  the  joint  debt  of  both  the  partners, 
though  actually  borrowed  but  by  one  of  them.  Prima  facie^  therefore, 
both  would  be  liable  in  this  action.  But  in  answer  to  this  statement  of 
the  plaintiff's  claim,  the  defendants  set  up  the  bill  single  given  in  evidence 
by  the  plaintiff  under  his  first  count,  as  a  bar  to  his  recovery  on  the 
second.  This  bill  single  must  be  taken  as  executed  by  John  Aitkin  alone ; 
for  though  signed  in  the  name  of  the  firm,  it  is  good  against  him,  and  him 
alone.  But  it  is  the  undoubted  rule  in  Pennsylvania,  that  if  the  creditor 
of  a  firm  accept  the  obligation  of  one  of  the  partners  for  the  firm  debt, 
the  original  claim  is  merged  and  extinguished  in  the  new  security,  and 
the  creditor  cannot  afterwards  have  recourse  to  the  first  liability,  as  is 
attempted  here. 

But  it  is  shown  that  James  Aitkin  promised  to  pay  this  debt  subse- 
quently to  the  execution  of  the  bill  single,  and  if  this  were  an  action 
against  him  alone,  I  incline  to  the  opinion  that  the  plaintiff  might  re- 
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cover  on  this  promise,  as  based  on  a  subsequent  consideration.  But  this 
is  an  action  against  two,  John  and  James ;  and  before  the  plaintiff  can 
recover,  he  must  show  a  joint  liability  on  the  part  of  the  defendants  to 
answer.  In  this  he  has  failed.  I  am,  therefore,  of  opinion  the  plaintiff  is 
not  entitled  to  recover  in  this  action,  and  your  verdict  ought  to  be  for  the 
defendants. 

The  plaintiff  excepted  to  the  charge,  and  assigned  the  following  errors :  — 

1.  The  court  erred  in  charging  that  the  bill  single  executed  by  John 
Aitkin  was  an  extinguishment  of  the  joint  debt  of  both  defendants. 

2.  In  chai^ng  that  the  plaintiff  could  not  recover  upon  the  second  count 
of  the  declaration. 

3.  In  charging  that  the  plaintiff  could  not  recover  upon  James  Aitkin's 
promise  to  pay. 

4.  In  charging  that  there  was  no  joint  liability. 

5.  In  charging  that  the  bill  single  was  void  as  to  James  Aitkin. 
Edtoardi  and  B^  Ttlghman  for  plaintiff  in  error. 

Leiois  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Sergeant,  J.  The  question  arising  in  this  case  has  undei^one  a 
thorough  discussion  in  the  two  late  cases  of  Gram  v.  Seton,^  and  Cady 
V.  Shepherd,'  where  all  the  authorities  are  examined,  and  the  principle  is 
settled  that  a  partner  may  bind  his  copartner  by  a  contract  under  seal, 
in  the  name  and  for  the  use  of  the  firm,  in  the  course  of  the  partnership 
business,  provided  the  copartner  assents  to  the  contract  previously  to  its 
execution,  or  afterwards  ratifies  and  adopts  it;  and  this  assent  or  adop- 
tion may  be  by  parol.  And  we  are  satisfied  that  the  rule  is  founded  on 
principles  of  justice  and  policy,  and  supported  by  the  general  tenor  of  the 
adjudged  cases  in  this  country  and  in  England.  The  only  question  in  the 
present  case  is,  whether  there  is  any  evidence  to  go  to  the  jury  to  show 
that  James  Aitkin  assented  to  the  giving  of  the  sealed  bill  in  the  name  of 
the  firm,  before  or  at  the  time  of  its  execution,  or  afterwards  ratified  it ; 
and  we  think  there  is.  The  admissions  made  by  him  in  the  conversation 
with  Carter,  if  believed,  in  connection  with  the  fact  that  the  money  was 
got  for  the  firm  and  went  to  its  use,  are  evidence  to  go  to  the  jury.  He 
said  that  though  he  did  not  know  of  it  at  the  time  it  was  given,  yet,  if  he 
had,  he  would  have  been  perfectly  satisfied ;  if  he  could  make  collections, 
he  would  pay  it  in  October.  He  repeatedly  desired  it  should  be  sued  as  a 
partnership  claim,  and  declared  the  note  was  as  good  as  if  he  gave  his  in- 
dividual note.  This  and  the  whole  tenor  of  the  conversation  tend  strongly 
to  the  inference  that  he  had  authorized  the  giving  of  it ;  and  we  think  the 
evidence  ought  to  have  been  left  to  the  jury  to  say  whether  such  authority 
was  given,  or  whether  the  defendant  subsequently  ratified  the  instrument. 

On  the  additional  count,  we  think  the  plaintiff  has  not  shown  a  right  to 

1  1  Hall,  262.  a  11  Pick.  400. 
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recover.  Where  the  bond  of  one  of  the  partners  is  taken  for  an  antecedent 
partnership  debt,  it  may  be  considered  either  as  payment  and  extinguish- 
ment of  such  debt,  or  only  a  collateral  security,  according  to  the  nature  of 
the  transaction  and  the  circumstances  attending  it.  Wallace  v.  Fairman.^ 
But  where  there  is  no  antecedent  debt,  but  the  bond  of  one  partner  is 
taken  at  the  time  money  is  loaned  to  the  partnership,  and  as  the  consid- 
eration for  loaning  the  money,  it  can  hardly  be  treated  as  a  collateral 
security.  It  must  be  considered  as  all  one  transaction,  and  the  bond  as 
the  only  security  conteml)lated ;  unless,  perhaps,  there  were  strong  and 
positive  evidence  to  show  an  express  agreement  to  the  contrary  by  all 
parties.  If  so,  then  in  this  case  the  bond  was  the  only  debt ;  the  plaintiff, 
if  he  recovered  at  all,  must  recover  on  it,  and  not  on  the  money  counts. 
And  as  there  was  no  implied  contract  by  lK>th,  so  the  express  promise 
proved  was  only  by  one ;  and,  therefore,  we  are  of  opinion  the  charge  of 
the  court  below  was  correct,  that  the  plaintiff  could  not  recover  on  the 

additional  count. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


KELLEY  v.   LINDSEY. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1856. 

\Reported  in  7  Grayt  287.] 

Action  of  contract  on  a  check  payable  to  the  plaintiff  and  signed 
''Benjamin  Lindsey,  by  George  G,  Coffin."  There  were  also  counts  for 
money  lent,  and  for  money  had  and  received. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Morris,  J.,  the  evi- 
dence tended  to  show  '^  that  Coffin  obtained  the  money  of  the  plaintiff  for 
the  use  of  the  defendant,  and  that  it  was  applied  for  the  benefit  of  the 
defendant  in  his  business;  that  Coffin  was,  at  the  time  the  check  was 
drawn  and  dated,  the  financial  agent  and  confidential  clerk  of  the  defend- 
ant, and  had  charge  of  his  money  affairs,  while  the  defendant  was  en- 
gaged personally  as  editor  of  a  newspaper;  that  Coffin  had,  on  various 
occasions,  under  the  direction  and  with  the  assent  of  the  defendant,  ac- 
cepted drafts  drawn  on  the  defendant,  drawn  orders  on  tradesmen,  and 
borrowed  and  hired  money  of  various  persons  for  the  use  of  the  defendant 
and  in  the  defendant's  name,  and  given  checks,  signed  as  above,  to  the 
persons  from  whom  the  money  was  had ;  that  he  had,  for  the  defendant, 
accepted  drafts  drawn  on  the  defendant,  which  drafts  had  been  left  at  the 
banks  for  collection,  and  been  paid ;  and  that  orders  upon  tradesmen, 
signed  as  above,  payable  to  operatives  in  the  defendant's  employ,  had 

1  4  Watts,  378. 
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been  accepted  and  paid  by  the  drawees,  and  allowed  by  the  defendant 
in  settlement  of  the  accounts  of  such  tradesmen." 

It  was  admitted  by  the  plaintiff  that  a  rate  of  interest,  greater  than 
was  allowed  by  law,  was  reserved  in  this  check ;  that  a  sum  equal  to  three 
times  such  excess  should  be  deducted,  according  to  the  statute ;  and  that 
the  check  was  in  fact  made  and  signed  six  weeks  earlier  than  its  date. 

It  did  not  appear  that  specific  authority  had  been  given  by  the  defend- 
ant to  Coffin  to  borrow  from  the  plaintiff,  or  that  express  authority  had 
been  given  to  procure  money  of  him  at  more  than  the  legal  rate  of  interest. 
But  there  was  evidence  to  show  that  on  one  occasion  the  defendant  was 
informed  by  Coffin  that  the  defendant's  funds  were  insufficient  to  meet  his 
liabilities,  and  that  the  money  could  not  be  obtained  anywhere  at  the  legal 
rate. 

The  defendant  requested  the  court  to  instruct  the  jury,  *'  that  if  Coffin 
borrowed  this  money  without  authority,  the  mere  fact  that  the  money  so 
borrowed  was  appropriated  to  the  payment  of  the  defendant's  notes,  or 
other  indebtedness  or  business  expenses,  would  not  authorize  the  jury  to 
find  for  the  plaintiff  in  this  action."  ^ 

The  court  declined  to  instruct  the  jury  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

L.  F,  Brigham  for  the  defendant. 

J.  I\  Dearborn  for  the  plaintiff. 

Dewet,  J.  The  remaining  instruction  was  objectionable,  and  should  not 
have  been  given.  If  Coffin  had  no  authority  to  borrow  money  on  account 
of  the  defendant^  to  expend  in  his  business  and  to  pay  his  debts,  the  money 
advanced  for  that  purpose,  though  so  applied,  created  no  debt  against  the 
defendant.  No  one  can  thus  make  himself  a  creditor  of  another  by  the 
unsolicited  payment  of  his  debt« ;  and  it  is  not  enough  to  create  a  liability, 
that  the  defendant  had  the  benefit  of  the  money,  by  reason  of  its  being 
expended  in  his  business  or  in  the  payment  of  his  debts.  There  must  have 
been  shown  some  authority  to  make  such  advance  or  payment  of  money, 
proceeding  from  the  defendant,  in  addition  to  the  mere  fact  of  its  being 
applied  for  his  benefit,  in  order  to  charge  him  with  the  same  in  a  suit  at 
law.  For  this  reason,  the  court  are  of  opinion  that  the  verdict  must  be  set 
aside  and  a  New  trial  had, 

1  Only  80  much  of  the  case  is  given  as  relates  to  this  charge.  —  En. 
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DEERY  V.   HAMILTON. 
In  the  Supreme  Court  of  Iowa,  June  17|  1875. 

[Reported  in  41  /010a  Reports,  16.] 

Action  in  chancery  to  quiet  the  title  to  certain  lands.  There  was  a  decree 
granting  the  relief  prayed  for  in  the  petition.  The  facts  of  the  case  appear 
in  the  opinion.     Defendant  appeals. 

Beach  dh  Hard  for  appellant. 

JI.  T,  McNulty  and  John  Deery  for  appellee. 

Beck,  J.  Catharine  Scully,  the  executrix  of  the  estate  ef  John  Scully^ 
deceased,  appointed  by  will,  borrowed  of  defendant  $3000,  which  was 
secured  by  a  conveyance  absolute  in  form,  executed  by  her  upon  the  lands 
of  the  decedent  which  are  involved  in  this  suit.  The  petition  denies  that 
defendant  acquired  any  right  under  the  deed,  and  prays  that  it  may  be 
cancelled.  Defendant  makes  no  claim  of  title  under  the  instrument,  but 
insists  that  he  holds  a  valid  lien  thereunder  in  the  nature  of  a  mortgage, 
to  secure  the  payment  of  $3000  and  the  interest  due  thereon.  The  evidence 
shows  that  the  executrix  borrowed  of  defendant  the  sum  of  $3000  for  the 
use  of  the  estate,  and  secured  the  same  by  an  absolute  deed.  Upon  the 
execution  of  the  instrument  defendant  advanced  $2430 ;  $570  being  re- 
tained as  interest  upon  the  $3000  for  two  years.  The  money  so  secured  by 
her  was  used  in  paying  claims  against  the  estate,  and  expenses  incurred  by 
the  executrix.  Subsequently  the  executrix  died  and  plaintiff  was  appointed 
administrator  de  bonis  non.  He  now  insists  that  the  money  was  borrowed, 
and  the  deed  executed  without  authority  of  law.  The  defendant  claims 
that  the  transaction  is  authorized  under  the  terms  of  the  will,  and  that  it 
was  reported  to  and  approved  by  the  Circuit  Court,  in  discharge  of  its  pro- 
bate powers.  Unless  authority  is  found  therefor,  it  cannot  be  claimed  that 
the  transaction  will  bind  the  estate,  for  unless  especially  authorized  either 
by  the  will  or  the  law,  the  executrix  possessed  no  power  to  do  such  acts. 

1.  The  clause  in  the  will  which  defendant  claims  authorizes  the  borrow- 
ing of  the  money,  and  the  execution  of  the  deed  as  security,  is  as  follows  : 
"  I  direct  my  executors,  as  soon  as  shall  be  practicable  and  consistent  with 
the  interest  of  my  estate,  to  convert  all  my  property  both  real  and  personal 
into  money,  and  to  put  the  same  at  interest  on  good  and  sufficient  security 
in  a  State  or  National  Bank  in  the  city  of  Dubuque,  Iowa.''  No  siich  au> 
thority  as  the  executrix  exercised  was  conferred  upon  her  by  this  clause  of 
the  will.  It  directs  the  conversion  of  the  property  into  money,  and  the 
loaning  thereof,  thus  providing  for  accumulations  of  money  in  the  hands  of 
the  executor.  The  course  pursued  was  the  directly  opposite,  whereby  the 
estate  became  the  payer  of  interest  instead  of  receiving  it.     Under  the  will 
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the  executrix  was  directed  to  sell  the  property  of  the  estate  for  moDey^  not 
to  borrow  monej  and  pledge  real  estate  to  its  payment. 

2.  The  executrix  reported  the  fact  that  she  had  borrowed  the  money, 
with  an  account  showing  its  disbursement.  This  report  and  the  account 
were  presented  to  the  Circuit  Court,  and  an  indorsement  of  approval  made 
thereon.  But  this  action  of  the  court,  without  the  course  prescribed  by  the 
statute  having  been  followed  by  the  executrix,  did  not  validate  the  trans- 
action done  without  authority.  As  the  law  did  not  authorize  the  transaction 
and  prescribe  that  manner  of  converting  the  property  of  the  estate  into  money, 
the  approval  of  the  court  does  not  defeat  its  provisions.  There  is  no  statute 
authorizing  an  executor  to  borrow  money,  and  as  a  security,  convey  the  land 
of  the  estate.  The  course  to  be  pursued  in  selling  land  of  an  estate  is  pre- 
scribed bv  statute.     The  whole  transaction  must  be  held  invalid. 

3.  The  estate  has  received  the  benefit  of  the  money  which  was  ad- 
Tanced  by  defendant.  It  ought  in  good  conscience  to  repay  it  with  legal 
interest.  This  is  not  required  because  of  the  colitract  under  which  the 
money  was  borrowed,  which  is  invalid,  but  on  the  ground  that  the  estate 
has  had  the  benefit  of  the  money  received  from  defendant.  Therefore  the 
interest  to  be  paid  defendant  must  be  six  per  centum  per  annum,  and  not 
ten  per  centum  as  agreed  by  the  executrix.  For  the  same  reason  the  estate 
should  pay  as  principal  only  the  sum  originally  received,  viz.,  $2,430.  The 
judgment  of  the  Circuit  Court  is,  therefore,  Affirmed. 


FIRST    BAPTIST    CHURCH  OF    ERIE    v,    CAUGHEY    et  al. 

Administrators. 

In  the  Supreme  Court  of  Pennsylvania,  October  16,  1877. 

\Rtported  in  85  Pennsylcanm  State  Reports,  271] 

Error  to  the  Court  of  Common  Pleas  of  Erie  County :  of  October  and 
November  term  1877,  No.  145. 

Assumpsit  by  S.  S.  Caughey  and  H.  B.  Fleming,  administrators  of  Joseph 
Neeley,  deceased,  to  recover  the  amount  unpaid,  with  interest,  on  the  fol- 
lowing note  :  — 

|900.  Eric*  December  24,  1867. 

On  the  1st  day  of  February,  1869,  we  promise  to  pay,  to  the  order  of 
Joseph  Neeley,  nine  hundred  dollars ;  it  being  for  use  of  First  Baptist 
Church.     Value  received.  W.  J.  F.  Liddell, 

Horace  L.  White,  . 
James  D.  Koss, 
Samuel  Z.  Smith. 
Tru9tee9  of  the  Firtt  Baptist  Churcfi,  Erie,  Penna, 
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The  remaining  facts  are  sufficiently  stated  in  the  opinion  of  this  court 
The  defendants  resisted  the  elaim  on  the  ground,  first,  that  under  the 
charter  of  the  church  the  trustees  had  no  authority  to  execute  such  an 
obligation  as  the  one  in  suit,  nor  to  borrow  money  ;  and  secondly,  that  the 
money  was  for  the  payment  of  a  note  previously  given  by  W.  J.  F.  Liddell, 
one  of  the  trustees,  to  one  Catharine  Smith,  for  money  borrowed  from  her 
by  him  individually,  and  with  which  he  paid  a  subscription  he  had  made 
towards  the  building-fund  of  the  church. 

On  part  of  the  plaintiff  it  was  contended  that,  whether  the  trustees 
^  had  the  right  to  bind  the  church  by  such  an  obligation,  or  not,  yet  if  the 
money  obtained  from  Mr.  Neeley  by  the  trustees  was  actually  used  in 
the  constniction  of  the  church  edifice,  the  church  receiving  the  benefit  of 
the  same,  there  would  be  an  implied  obligation  to  pay,  and  plaintiff  should 
be  entitled  to  recover  under  the  general  indebiiatMS  assumpsit  counts  in 
their  declaration. 

The  Court,  Galbraith,  P.  J.,  in  the  general  charge  said  :  — 

"  This  I  conceive  to  be  a  correct  position.  The  trustees  of  a  corporation 
may  not  bind  it  by  such  specialty  containing  such  stipulations  as  these, 
in  the  absence  of  some  express  authority  contained  in  the  charter;  but 
there  are  implied  as  well  as  express  powers  incident  to  every  corporation  ; 
and  in  this  case,  if  the  jury  believe  from  the  evidence  that  the  money  for 
which  the  note  was  executed  by  the  trustees  was  used  by  them,  or  by 
other  officers  of  the  church,  in  rebuilding  the  church  building,  and  so 
went  to  the  benefit  of  the  society,  then  the  law  raises  an  implied  obligation 
in  equity  and  good  conscience,  as  well  as  in  law,  on  part  of  the  church  to  re- 
pay it,  and  the  verdict  should  be  for  plaintiff.  If,  on  the  contrary,  the  jury 
believe  from  the  evidence  that  the  money  went  to  pay  a  debt  of  W.  J.  F. 
Liddell,  one  of  the  trustees  who  signed  the  note,  the  fact  that  the  money 
for  which  the  debt  of  Liddell  was  contracted  was  paid  into  the  church 
treasury  on  a  subscription  made  by  him  individually  towards  the  building- 
fund,  would  not  relieve  the  transaction  or  change  its  character,  and  plain- 
tiff could  not  recover.  The  jury  will  decide  as  they  find  the  weight  of 
evidence  upon  this  fact,  and  give  their  verdict  accordingly." 

The  verdict  was  for  the  plaintiff,  and  after  judgment  the  defendant  took 
this  writ,  assigning  for  error  the  admission  of  the  note  in  evidence  and  the 
foregoing  charge  of  the  court. 

Allen  &  Rosemwfig  for  plaintiff  in  error. 

James  C.  dk  F.  F.  Marshall  for  defendants  in  error. 

Mr.  Justice  Mercer  delivered  the  opinion  of  the  court,  January  7,  1878. 

All  the  assignments  of  error  may  be  answered  in  the  consideration  of 
two  questions,  —  the  one  whether  the  corporation  had  the  power  to  incur 
the  alleged  liability ;  ^  the  other  whether  there  was  sufficient  evidence  to 
submit  to  a  jury  that  the  liability  was  actually  incurred. 

^  As  to  the  liability  of  a  corporation  in  quasi-contract  for  benefits  received  from  ultra 
vires  transactions,  see  infra. 
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1.  The  original  charter  declares  one  of  the  objects  of  the  association  to  be 
*'  the  building  of  a  meeting-house,  and  settlement  and  support  of  a  pastor 
or  minister  of  the  gospel  for  the  worship  of  Almighty  God,  and  the  religious 
instruction  of  the  congregation,  .  .  .  together  with  that  of  the  purchase 
and  tenure  of  such  lands  or  lots  as  may  be  necessary  and  convenient  for  the 
site  of  a  meeting-house,  of  a  burial-ground,  and  of  a  parsonage  house  of 
couTenient  size  for  their  minister."  A  supplement  to  the  charter  gives  the 
corporation  power  to  assess  and  collect  a  tax  on  the  pews ;  but  not  to  exceed 
in  any  one  year  twenty  per  centum  upon  a  fixed  valuation,  for  the  purpose 
of  defraying  the  expenses  of  repairs,  insurance  and  minister's  salary,  to- 
gether with  incidental  expenses.  The  charter  is  silent  on  the  subject  of 
borrowing  monev. 

Some  thirty  years  after  the  corporation  was  formed,  the  church  edifice 
became  unsuitable  and  inadequate  for  the  enlarged  congregation.  It 
therefore  resolved  to  rebuild  and  enlarge  the  meeting-house.  This  required 
an  expenditure  beyond  the  sum  subscribed  by  voluntary  contributions,  for 
that  purpose.  The  meeting-house  was  rebuilt.  Had  the  corporation  power 
to  contract  a  debt  in  rebuilding  beyond  the  amount  subscribed  ?  We  think 
it  had.  The  object  of  its  incorporation  could  not  be  fulfilled  without  the 
meeting-house.  No  clause  in  its  charter  forbid  its  contracting  a  debt  in 
the  erection  of  its  necessary  buildings.  Whether  it  hired  laborers  and 
bought  materials  on  a  credit,  or  whether  it  borrowed  money  with  which  to 
pay  for  the  labor  arid  materials  when  procured,  the  liability  incurred  was 
for  the  same  purpose.  As  it  could  not  have  successfully  defended  against 
the  wages  of  a  laborer  employed  in  the  erection  of  the  house  through  want 
of  power  to  employ  him,  so  it  cannot  defend  against  the  payment  of  money 
borrowed  and  actually  expended  in  the  erection  of  the  church.  As  to  the 
policy  of  a  church  erecting  a  house  of  worship  far  beyond  its  available 
means,  we  do  not  now  feel  it  necessary  to  indicate  an  opinion.  Certain  it 
is,  that  the  small  sum  here  in  controversy  is  trifling  compared  with  the 
large  debts  resting  upon  many  of  the  churches  in  towns  and  in  cities. 

2.  The  charter  declared  the  business  and  affairs  of  the  association 
should  be  under  the  direction  and  management  of  five  trustees,  a  majority 
of  whom  should  constitute  a  quorum.  It  further  declared  the  trvistees 
should  "have  the  general  care,  superintendence,  and  management  of  the 
concerns  of  the  same." 

During  the  progress  of  the  work,  Mr.  Liddell,  one  of  the  trustees,  appears 
to  have  been  the  financial  agent  and  manager,  in  behalf  of  the  board  of 
trustees.  In  raising  the  funds  necessary,  he  borrowed  $1200  from  Mrs. 
Smith,  and  gave  his  individual  note  therefor.  Subsequently  the  trustees 
borrowed  $900  of  Joseph  Neeley,  to  pay  so  much  of  the  debt  due  to  Mrs. 
Smith,  and  four  of  them  executed  and  delivered  the  note  for  the  sum  thus 
borrowed.  The  court  doubted  the  power  of  the  plaintiff  in  error  to  give 
the  note,  and  the  consequent  liability  of  the  corporation  thereon  alone ;  but 
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substantially  charged  that  there  were  certain  implied  powers  incident  to 
every  corporation,  and  if  they  were  satisfied,  from  the  evidence,  that  the 
money  for  which  the  note  was  given  was  actually  used  in  rebuilding  the 
church,  and  thus  went  to  the  benefit  of  the  society,  the  law  raised  an  im- 
plied obligation  on  the  part  of  the  church  to  repay  it.  It  was  contended 
on  the  argument  that  there  was  no  evidence  that  the  money  was  used 
in  rebuilding  the  church.  The  answer  to  this  objection  is  shown  in 
several  parts  of  the  record.  The  note  itself  contains  the  written  declara- 
tion of  four  of  the  trustees  jointly,  when  engaged  in  making  the  loan, 
that  the  $900  were  "  for  use  of  First  Baptist  Church."  The  settlement 
which  Liddell  subsequently  made,  as  appears  by  the  receipt  signed  by  the 
president  of  the  board  of  trustees,  and  one  other  trustee,  declares,  ''  We 
hereby  assume  all  liabilities  of  said  church  for  which  said  W.  J.  F.  Liddell 
as  trustee  has  become  responsible,  including  note  given  to  Mrs.  Catharine 
Smith,  signed  by  himself  individually,  for  the  use  of  said  church,  according 
to  settlement  made  this  day."  On  the  trial  of  the  cause,  James  Dunlap, 
president  of  the  board  of  trustees,  was  called,  by  defendants  in  error,  as  a 
witness,  and  in  his  testimony  in  chief  said,  "  in  repairing  church  had  to 
borrow  money  ;  were  advised  by  counsel  that  church  could  not  borrow  it ; 
must  be  individual ;  the  money  borrowed  from  Neeley  was  paid  to  Mrs. 
Catharine  Smith,  to  discharge  a  debt  to  her  for  money  borrowed  by  Mr. 
Liddell  for  the  church."  It  is  true,  on  cross-examination,  his  evidence  goes 
to  impair  the  validity  of  the  receipt  to  which  his  name  was  subscribed,  and 
he  further  said  "  none  of  the  Neeley  money  was  received  by  the  church." 
I  think  the  fair  interpretation  of  his  testimony  is  that  the  money  was  not 
actually  paid  into  the  hands  of  the  trustees,  but  was  paid  directly  by 
Neeley  to  Mrs.  Smith.  It  was,  however,  a  question  for  the  jury  to  de- 
termine. It  is  further  shown  by  the  evidence  that  the  plaintiff  in  error 
made  a  payment  of  $300  on  the  note  given  to  Neeley :  the  indorsement 
thereof  being  in  the  handwriting  of  the  treasurer,  now  deceased,  of  the 
corporation. 

This  chain  of  evidence,  both  written  and  verbal,  tending  to  show  how 
the  business  was  conducted  and  settled,  ratified  by  a  partial  payment,  was 
certainly  sufficient  to  submit  to  the  jury  to  find  that  the  money  was  used 
in  rebuilding  the  church. 

Judgment  affirmed. 
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GEORGE  H.   BILLINGS  t;.    INHABITANTS  OF   MONMOUTH. 
In  the  Supreme  Judicial  Court  of  Maine,  April  6,  1881. 

[Reported  in  72  Maine  Reports,  174.] 

On  exceptions  and  motion  for  a  new  triaL 

Assumpsit  on  three  promissory  notes  signed  "  William  G.  Brown,  Treas- 
urer ;  "  also  for  money  had  and  received. 

Plea  was  general  issue,  and  statute  of  limitations  was  set  up  under  a 
brief  statement. 

The  verdict  was  for  $3004.81. 

The  exceptions  relate  to  the  admission  in  evidence  of  the  notes  declared 
upon,  of  certain  other  notes,  and  of  the  records,  accounts,  and  settlements 
with  the  treasurer  of  the  defendant  town.  Elxceptions  were  also  taken  to 
the  port  of  the  charge  to  the  jury  given  below  :  — 

"Now  a  question  is  raised  here  in  the  very  beginning  whether  these 
notes  are  the  notes  of  the  town,  or  the  notes  of  the  treasurer.  I  do  not 
deem  it  necessary  to  state  in  regard  to  that  now.  I  do  not  care  to  state  it 
for  the  reason  that  there  are  several  actions  pending,  in  which  that  very 
question  will  be  raised  and  will  be  finally  settled  by  the  law  court.  And  it 
is  sufficient  for  me  to  say  to  you,  that  those  notes  were  not  authorized  by 
any  vote  of  the  town.  .  .  .  That  lays  the  notes  out  of  the  case  ; ''  —  and  to 
other  parts  of  the  charge  covering  several  pages. 

G.  C.  Vose  for  the  plaintiff. 

J.  H,  FoUer  for  the  defendants. 

Barrows,  J.  The  defendants*  objections  to  the  reception  in  evidence  of 
the  notes  sued,  and  certain  other  notes  and  renewals  thereof,  which  were 
claimed  by  plaintiff  in  one  phase  of  the  case  to  constitute  the  consideration 
of  the  notes  in  suit,  and  like  objections  to  the  records  of  the  doings  of  the 
town  at  various  town  meetings,  between  1862  and  1872,  and  to  the  reports 
of  the  town  treasurer  at  its  annual  meetings,  from  1865  to  1877  inclusive, 
all  accepted  by  the  town,  and  to  the  settlements  of  the  treasurer  with  the 
selectmen,  if  said  objections  could  be  supposed  in  any  view  of  them  to  pos- 
sess merit,  became  altogether  immaterial,  when  the  presiding  judge,  with 
full  instructions  as  to  the  effect  of  a  want  of  authority  upon  the  validity  of 
the  notes,  peremptorily  instructed  the  jury  that  "these  notes  were  not 
authorized  by  any  vote  of  the  town,  that  they  wore  not  ratified,  that  there 
was  nothing  in  the  case  which  would  authorize  any  such  inference,'*  and 
finally,  that  ''that  lays  the  notes  out  of  the  case,  and  brings  us  to  the 
other  count,  that  for  money  had  and  received."^ 

^  A  portion  of  the  opinion  relating  to  the  admissibility  of  evidence  has  been  omitted. 
—  Ed. 
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The  defendants'  counsel  insists  in  argument  upon  the  refusal  of  the  pre- 
siding judge  to  rule  upon  the  question,  whether  the  notes  were  in  form 
notes  of  the  town,  or  notes  which  could  bind  the  treasurer  only.  If  the 
instructions  to  the  jury  had  permitted  a  recovery  upon  the  notes  in  any 
contingency,  that  inquiry  would  seem  to  be  pertinent.  But  they  did  not. 
The  notes  were  "  laid  out  of  the  case,'*'  and  the  plaintiff's  right  to  recover 
was  made  to  depend  upon  his  establishing  what  was  necessary  to  entitle 
him  to  a  verdict  upon  the  count  for  money  bad  and  received.  The 
testimony  tending  to  show  authority  or  ratification  was  weighed  and  found 
wanting.  After  this,  there  was  no  occasion  to  pass  upon  the  construction 
of  the  notes,  any  more  than  there  was  in  Parsons  v,  Monmouth.^ 

That  any  negotiable  paper,  made  by  the  officers  of  a  town  in  the  trans- 
action of  its  ordinary  business,  not  proceeding  under  special  authority  con- 
ferred by  some  statute,  will  be  subject,  even  in  the  hands  of  a  bona  fide 
indorsee,  to  all  equitable  defences  that  might  be  made  against  the  original 
promisee,  is  well  settled  in  this  State,  as  appears  in  the  case  last  named, 
and  the  cases  there  cited. 

And  the  plain  doctrine  of  Bessey  v.  Unity,'  and  Parsons  v.  Monmouth,  is 
that  the  holder  of  such  paper  who  has  lent  money  upon  the  representation 
of  town  officers  that  it  was  wanted  for  municipal  uste,  must  go  farther  and 
show  the  appropriation  of  the  money  lent  to  discharge  legitimate  expenses 
of  the  town,  unless  he  can  show  that  such  officers  were  specially  authorized, 
by  vote  of  the  town  at  a  legal  meeting,  to  effect  the  loan.  The  case  at  bar 
seems  to  have  been  tried  in  careful  conformity  with  these  rules.  The 
fallacy  of  the  greater  part  of  the  defendants'  argument  upon  the  exceptions 
consists  in  ignoring  the  fact  that  *'  the  notes  were  laid  out  of  the  case." 

It  is  strongly  implied  in  the  two  cases  last  above  cited  that  money  thus 
advanced  and  shown  to  have  been  actually  appropriated  to  the  discliarge  of 
legal  liabilities  of  the  town,  would  be  held  recoverable  in  an  action  for 
money  had  and  received  against  the  town.  We  see  no  good  reason  to  ex- 
cuse the  town  frOm  refunding  it  when  it  has  been  actually  thus  appropri- 
ated. The  plaintiff  by  such  proof  brings  his  case  fully  within  the  principles 
that  govern  the  action  for  money  had  and  received.  He  shows  his  money 
received  and  appropriated  by  the  agents  of  the  town  to  the  legitimate  use 
of  the  town,  and  in  such  case  the  want  of  an  express  promise  to  repay  it 
will  not  defeat  the  action.  The  law  will  imply  a  promise,  sometimes,  even 
against  the  denial  and  protestation  of  the  defendant.     Howe  v,  Clancey.* 

It  is  the  jiayment  of  the  lawful  debts  of  the  town  by  its  own  agents  with 
the  plaintiff's  money  which  constitutes  the  cause  of  action. 

To  allow  a  recovery  by  the  plaintiff  of  whatever  sum  he  can  show  has 
thus  inured  to  the  benefit  of  the  town,  is  a  more  compendious  mode  of 
settling  the  controversy  than  the  English  method  of  subrogating  the  lender 
of  the  money  to  the  rights  of  the  perhaps  numerous  corporation  creditors, 

^  70  Me.  264.  >  65  Me.  342.  *  53  Me.  130. 
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who  have  been  paid  with  the  funds  procured  without  authority,  —  a  mode  of 
doing  justice  which  manifestly  tends  to  a  multiplicity  of  suits,  when,  for 
aught  we  see,  the  proper  result  may  be  reached,  at  all  events  with  the 
assistance  of  an  auditor,  in  a  single  action. 

Looking  at  the  issue  which  was  in  fact  presented  to  the  jury,  it  will  be 
seen  that  defendants'  counsel  is  in  error  in  supposing  that  if  the  presiding 
judge  had  ruled  that  if  the  notes  were  in  form  the  individual  notes  of 
Brown,  '^  that  would  have  ended  the  conflict  and  the  plaintiff  would  have 
been  nonsuited." 

The  plaintiff  offered  testimony  tending  to  put  his  case  upon  another  foot- 
ing than  that  of  Parsons  v,  Monmouth,  and  hence  all  the  evidence  which 
had  a  tendency  to  show  that  plaintiff's  money  was  used  for  the  payment 
of  some  legitimate  indebtment  of  the  town  was  strictly  relevant ;  and  the 
instructions  (of  some  of  which  the  defendants  complain)  were  appropriate 
to  direct  the  attention  of  the  jury  to  that  which  was  the  chief  subject  of 
inquiry.  Thus  it  is  obvious  that  the  deficiency  in  the  town  treasurer's 
accounts  was  of  importance  only  upon  the  question,  what  was  done  with 
the  plaintiff's  money,  and  as  it  might  bear  upon  that  question,  the  presid- 
ing judge  called  the  attention  of  the  jury  to  it.  The  defendants  surely 
have  no  cause  of  complaint  that  he  did  so,  nor  that  he  required  the  jury 
carefully  to  ascertain  such  facts  as  were  necessar}'  to  determine  whether  the 
old  notes  which  (it  was  claimed)  were  paid  with  this  money  were  barred  by 
the  statute  of  limitations,  and  whether,  if  the  plaintiff's  money  was  paid  to 
discharge  them,  they  represented  not  only  just  but  legal  claims  against  the 
town. 

The  vital  question  of  fact,  whether  the  plaintiff's  money  had  actually 
been  applied  by  tiie  town  oihcers  to  the  extinguishment  of  legal  claims 
against  the  town,  was  settled  by  the  jury  against  the  defendants.  The  jury 
found  that  it  was  so  applied.  The  testimony  produced  by  the  plaintiff,  if 
believed,  justified  the  finding,  and  there  is  nothing  in  its  character  or  in 
that  of  the  accounts  produced  which  decisively  stamps  it  as  imtrue.  There 
is  an  apparent  error  of  a  few  dollars  in  the  reckoning  of  interest  When 
the  plaintiff  has  cured  this  by  a  remiUttur,  the  entry  will  be 

Motion  and  exceptions  overruled, 

Appleton,  C.  J.,  Walton,  Virgin,  Libbet,  and  Symonds,  JJ.,  con- 
curred.* 

^  In  recent  cases  in  this  State  it  has  been  held,  that  when  selectmen  have  acted  with- 
out special  authority  in  procuriDg  loans  of  money  for  municipal  purposes,  if  the  lender 
would  recover  in  an  action  of  assumpsit  against  the  town  the  aniount  of  the  loans,  he 
must  prove  not  only  that  the  money  was  received  by  the  selectmen  in  their  official  capac- 
ity but  also  that  it  was  applied  hy  them  to  the  use  for  which  it  was  obtained,  to  meet 
and  dischaige  existing  municipal  liabilities ;  that  towns  themselves  by  the  statutes  or* 
ganizing  them  are  strictly  limited  in  the  exercise  of  the  powers  of  borrowing  and  appro- 
priating money;  that  selectmen  do  not  possess  by  virtue  of  their  office  a  general  authority 
to  hire  money  upon  the  credit  of  the  town;  that  some  action  of  the  town,  the  body  cor- 
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(c.)   Mistake  may  he  as  to  the  Validity  cr  AmourU  of  a  Claim,^ 

PRICE  V.  NEAL, 
In  the  King's  Bench,  November  16,  1762. 

[Reported  in  3  Burrow,  1354.] 

This  was  a  special  case  reserved  at  the  sittings  at  Guildhall,  after  Trinity 
term,  1762,  before  Lord  Mansfield. 

It  was  an  action  upon  the  case  brought  by  Price  against  Neal,  wherein 
Price  declares  that  the  defendant  Edward  Neal  was  indebted  to  him  in  £80 
for  money  bad  and  received  to  his  the  plaintiff's  use ;  and  damages  were 
laid  to  £100.     The  general  issue  was  pleaded,  and  issue  joined  thereon. 

It  was  proved  at  the  trial,  that  a  bill  was  drawn  as  follows :  — 

"Leicester,  22d  November,  1760.  Sir,  six  weeks  after  date  pay  Mr. 
Rogers  Ruding  or  order  forty  pounds^  value  received,  for  Mr.  Thomas 
Poughfor ;  as  advised  by,  Sir,  your  humble  servant,  Benjamin  Sutton.  To 
Mr.  John  Price  in  Bush-lane,  Cannon-street,  London."  Indorsed  "  R.  Rud- 
ing, Antony  Topham,  Hammond,  and  Laroche.  Received  the  contents, 
James  Watson  and  Son;  witness  Edward  Neal.'' 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable  consideration, 
and  notice  of  the  bill  left  at  the  plaintiff's  house,  on  the  day  it  became 
due.  Whereupon  the  plaintiff  sent  his  servant  to  call  on  the  defendant, 
to  pay  him  the  said  sum  of  £40  and  take  up  the  said  bill ;  which  was  done 
accordingly. 

That  another  bill  was  drawn  as  follows :  — 

"Leicester,  1st  February,  1761.  Sir,  six  weeks  after  date  pay  Mr.  Rogers 
Ruding  or  order  forty  pounds,  value  received,  for  Mr.  Thomas  Ploughfor.; 
as  advised  by.  Sir,  your  humble  servant,  Benjamin  Sutton.  To  Mr.  John 
Price  in  Bush-lane,  Cannon-street,  London."  That  this  bill  was  indorsed, 
"  R,  Ending,  Thomas  Watson  and  Son.  Witness  for  Smith,  Right  and  Co." 
That  the  plaintiff  accept'Od  this  bill,  by  writing  on  it,  "Accepted  John 
Price ; "  and  that  the  plaintiff  wrote  on  the  back  of  it :  "  Messieurs  Freame 
and  Barclay,  pray  pay  forty  pounds  for  John  Price." 

That  this  bill  being  so  accepted  was  indorsed  to  the  defendant  for  a 

porate,  within  the  scope  of  its  corporate  powers,  is  required  to  confer  prior  anthority  to 
borrow  money  in  its  name;  and  if  a  liability  is  alleged  on  the  ground  that  the  plaintiff's 
loan  was  one  the  municipality  bad  a  legal  right  to  procure,  and  that,  though  its  officers 
did  not  act  with  authority  at  the  time,  it  has  subsequently  ayailed  itself  of  the  money 
loaned  by  accepting  its  application  to  the  payment  of  municipal  debts,  it  is  for  the  plain- 
tiff to  prove  the  facts  which  support  the  allegation.  Stmonds,  J.,  in  Lincoln  v,  Stock- 
ton, 75  Me.  141,  144.  —  Ed. 

1  The  chronological  arrangement  of  cases  has  been  departed  from  to  some  extent  in 
this  subtiivision.  —  £d. 
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Talaable  consideration,  and  left  at  his  bankers  for  paynient ;  and  was  paid 
by  order  of  the  plaintiff,  and  taken  up. 

Both  these  bills  were  forged  bj  one  Lee,  who  has  been  since  hanged  for 
forgery. 

The  defendant  Neal  acted  innocently  and  bona  fide,  without  the  least 
privity  or  suspicion  of  the  said  forgeries  or  of  either  of  them;  and  paid 
the  whole  value  of  those  bills. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  damages  £80  and 
costs  40«.,  subject  to  the  opinion  of  the  court  upon  this  question,  — 

''  Whether  the  plaiutiff,  under  the  circumstances  of  this  case,  can  recover 
back  from  the  defendant  the  money  he  paid  on  the  said  bills,  or  either  of 
them.'* 

Mr.  Stawe^  for  the  plaintiff,  argued  that  he  ought  to  recover  back  the 
money,  in  this  action,  as  it  was  paid  by  him  by  mistake  only,  on  supposition 
**  that  these  were  tnie  genuine  bills ; "  and  as  he  could  never  recover  it 
against  the  drawer,  because  in  fact  no  drawer  exists ;  uor  against  the  forger, 
because  he  is  hanged. 

He  owned  that  in  a  case  at  Guildhall,  of  Jenys  v,  Fawler  tt  €U}  (an  action 
by  an  indorsee  of  a  bill  of  exchange  brought  against  the  acceptor),  Lord 
Raymond  would  not  admit  the  defendants  to  prove  it  a  forged  bill,  by  call- 
ing persons  acquainted  with  the  hand  of  the  drawer  to  swear  ''  that  they 
believed  it  not  to  be  so  ; "  and  he  even  strongly  inclined,  "  that  actual 
proof  of  forgery  would  not  excuse  the  defendants  against  their  own  accept- 
ance, which  had  given  the  bill  a  credit  to  the  indorsee." 

But  he  urged,  that  in  the  case  now  before  the  court  the  forgery  of  the 
bill  does  not  rest  in  belief  and  opinion  only,  but  has  been  actually  proved, 
and  the  forger  executed  for  it. 

Thus  it  stands  even  upon  the  accepted  bill.  But  the  plaintiff's  case  is 
much  stronger  upon  the  other  bill  which  was  not  accepted.  It  is  not  stated 
''  that  that  bill  was  accepted  before  it  was  negotiated ;  *'  on  the  contrar}', 
the  consideration  for  it  was  paid  by  the  defendant  before  the  plaintiff  had 
seen  it.  So  that  the  defendant  took  it  upon  the  credit  of  the  indorsers, 
not  upon  the  credit  of  the  plaintiff;  and  therefore  the  reason,  upon  which 
Lord  Ratkokd  grounds  his  inclination  to  be  of  opinion  "  that  actual  proof 
of  forgery  would  be  no  excuse,"  will  not  hold  here. 

Mr.  Yaies^  for  the  defendant^  argued  that  the  plaintiff  was  not  entitled 
to  recover  back  this  money  fix)m  the  defendant. 

He  denied  it  to  be  a  payment  by  mistake,  and  insisted  that  it  was  rather 
owing  to  the  negligence  of  the  plaintiff,  who  should  have  inquired  and 
satisfied  himself,  ''  whether  the  bill  was  really  drawn  upon  him  by  Sutton, 
or  not."  Here  is  no  fraud  in  the  defendant,  who  is  stated  ''  to  have  acted 
innocently  and  bona  fidty  without  the  least  privity  or  suspicion  of  the 
forgery ;  and  to  have  paid  the  whole  value  for  the  billa" 

J  2  Str.  946. 
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Lord  Mansfield  stopt  him  from  going  on,  saying  that  this  was  one  of 
those  cases  that  could  never  be  made  plainer  by  argument. 
-  It  is  an  action  upon  the  case  for  money  had  and  received  to  the  plaintiff's 
use.  In  which  action,  the  plaintiff  cannot  recover  the  money,  unless  it  be 
against  conscience  in  the  defendant  to  retain  it ;  and  great  liberality  is  always 
allowed  in  this  sort  of  action. 

But  it  can  never  be  thought  unconscientious  in  the  defendant,  to  retain 
this  money,  when  he  has  once  received  it  upon  a  bill  of  exchange  indorsed 
to  him  for  a  fair  and  valuable  consideration,  which  he  had  bona  fide  paid 
■without  the  least  privity  or  suspicion  of  any  forgery. 

Here  was  no  fraud ;  no  wrong.  It  was  incumbent  upon  the  plaintiff  to 
be  sjitisfied  "  that  the  bill  drawn  upon  him  was  the  drawer's  hand,"  before 
he  accepted  or  paid  it ;  ^  but  it  was  not  incumbent  upon  the  defendant  to 
inquire  into  it.  Here  was  notice  given  by  the  defendant  to  the  plaintiff  of 
a  bill  drawn  upon  him,  and  he  sends  his  servant  to  pay  it  and  take  it  up. 
The  other  bill  he  actually  accepts ;  after  which  acceptance,  the  defendant 
innocently  and  bona  fide  discounts  it.  The  plaintiff  lies  by  for  a  considera- 
ble time  after  he  has  paid  these  bills,  and  then  found  out  *'  that  they  were 
forged ; "  and  the  forger  comes  to  be  hanged.  He  made  no  objection  to 
them,  at  the  time  of  paying  them.  Whatever  neglect  there  was,  was  on 
his  side.  The  defendant  had  actual  encouragement  from  the  plaintiff  him- 
self, for  negotiating  the  second  bill,  from  the  plaintiff's  having  without  any 
scruple  or  hesitation  paid  the  first ;  and  he  paid  the  whole  value  bona  fide. 
It  is  a  misfortune  which  has  happened  without  the  defendant's  fault  or 
neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there  is  no  reason  to 
throw  off  the  loss  from  one  innocent  man  upon  another  innocent  man ;  but, 
in  this  case,  if  there  was  any  fault  or  negligence  in  any  one,  it  certainly 
was  in  the  plaintiff,  and  not  in  the  defendant. 

Rule ;  that  the  postea  be  delivered  to  the  defendant. 


SMITH  V.  MERCER. 
In  the  Common  Pleas,  February  13,  1815. 

[Reported  in  6  Taunton^  76.] 

I 

I 

Assumpsit  for  money  had  and  received,  and  on  the  other  money  counts. 
At  the  sittings  in  London  afttr  Michaelmas  term,  1814,  before  Gibbs,  C.  J., 
a  verdict  was  found  for  the  plaintiffs  for  £120,  subject  to  a  case:  The 
plaintiffs  were  bankers  in  London,  with  whom  Maurice  Evans  kept  cash ; 
the  defendants  were  bankers  at  Tunbridge,  and  were  bona  fide  holders,  for 
a  valuable  consideration,  paid  by  them  to  Peter  Le  Souef,  of  a  bill  of  ex- 
change, drawn  on  15th  Feb.,  1811,  by  Thomas  Temple,  at  65  days'  date,  on 

1  Con/,  Wilkinson  v.  Lutwidgf ,  1  Str.  648.  —  Ed. 
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Maurice  Evans,  for  £120,  payable  to  the  drawer's  order,  and  indorsed  bj 
Temple  and  P.  Le  Souef.  The  bill,  when  it  came  to  the  defendant's  hands, 
appeared  to  be  thus  accepted  :  ''  Smith,  Payne,  &  Smiths,  Maurice  Evans." 
This  acceptance  was  forged.  Before  the  bill  was  due,  the  defendants  in- 
dorsed the  same,  and  sent  it  with  their  indorsement  thereon  to  their  cor- 
responding bankers  and  agents  in  London,  Spooner  &  Co.,  to  be  received 
for  them  at  maturity.  Upon  the  bill  being  presented  by  Spooner  &  Co. 
to  the  plaintiffs  for  payment  on  the  23d  of  April,  when  it  became  due,  they 
immediately  paid  the  amount  to  Spooner  &  Co.,  who  paid  the  amount  in 
account  to  the  defendants;  all  the  parties  being  at  the  time  equally  ignorant 
of  the  forgery.  The  plaintiffs  sent  the  bill  to  Evans  at  the  usual  time, 
with  the  other  vouchers  of  payments  made  for  him,  and  Evans  immediately 
returned  the  same  to  them  as  forged,  and  refused  to  allow  the  payment 
thereof  as  a  payment  made  on  his  account.  The  plaintifik,  upon  discovering 
the  forgery,  on  the  30th  of  April,  1814,  gave  notice  to  the  defendants  that 
the  acceptance  was  forged,  and  required  the  defendants  to  repay  the  money, 
which  they  refused  to  do. 

Lensy  Serjt,  for  the  plaintiffs. 

Besty  Serjt.,  for  the  defendants. 

On  this  day  the  Court  delivered  their  opinions  seriatim, 

Dallas,  J.,  recapitulated  the  facts  of  the  case,  after  which  he  thus  pro-  ' 
ceeded.  It  is  stated  in  the  case  that  all  the  parties  at  the  time  of  payment 
of  the  bill  were  equally  ignorant  of  the  forgery ;  and  the  question  is,  on 
whom  the  loss  ought  to  fall  1  And  though  the  facts  are  not  precisely  the 
same,  I  think  the  case  of  Price  v.  Neal  ^  furnishes  a  rule  which  ought  to 
govern  the  present.  The  case  of  Price  v,  Neal  was  in  substance  this  :  Two 
bills  had  been  drawn,  the  first  was  only  presented  when  due ;  the  second, 
drawn  some  time  after  the  first,  was  accepted,  and  paid  when  due.  Both 
proved  to  be  forgeries  as  to  the  handwriting  of  the  drawer;  and  the  plain- 
tiff, who  had  paid  them,  contended,  that  having  paid  by  mistake  he  was 
entitled  to  recover  back  the  money  from  the  indorsee,  who  was  an  innocent 
and  bona  fide  holder.  As  to  the  facts  of  this  case,  it  may  be  necessary  to 
distinguish,  before  adverting  to  the  judgment  of  the  court.  The  first  bill 
had  not  derived  additional  credit  from  the  acceptance,  for  it  had  not  been 
accepted ;  but  the  second  bill  had  been  accepted,  and  was  therefore  different 
in  this  respect.  The  action  was  brought  to  recover  back  the  amount  of 
both  bills.  For  the  plaintiff,  the  argument  at  the  bar  proceeded  on  th^ 
ground  of  payment  by  mistake ;  but  the  first  bill  was  said  to  stand  upon 
ground  even  stronger  than  the  second,  inasmuch  as  when  negotiated  it  had 
not  been  accepted,  and  therefore  was  not  taken  upon  the  credit  of  the 
acceptor.  In  the  judgment  of  the  court  the  two  bills  are  also  distinguished, 
but  the  distinction  does  not  lead  to  any  difference  of  conclusion ;  for  the 
defendant  was  adjudged  to  retain  as  to  both,  and,  as  it  seems,  partly  on  two 

1  3  Burr.  1854,  and  1  Bl.  890. 
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grounds;  Ist,  of  neglect  in  the  plaintiff;  2dly,  that  supposing  no  neglect, 
the  Joss  ought  not  to  be  shifted  from  one  innocent  man  upon  another.  With 
the  latter  ground  I  shall  not  interfere  upon  the  present  occasion,  for  the 
former  goes  the  whole  length  of  reaching  this  case.  And  to  see  that  it 
does  it  is  only  necessary  to  ask,  what  was  the  neglect  1  The  answer  must 
be,  the  having  paid  when  due  caution  would  have  prevented  such  payment. 
If  an  acceptor  is  then  bound  to  know  the  drawer's  handwriting,  is  it  less 
the  duty  of  a  banker  to  know  the  handwriting  of  his  customer?  In  degree, 
it  is  more  so ;  for  he  sees  it,  probably  <every  day.  I  consider  therefore  the 
payment  of  this  bill  as  a  want  of  due  caution  on  the  part  of  the  plaintiffs. 
But  to  distinguish  it  from  Price  v.  Neal,  it  is  said,  payment  by  the  bankers, 
aft-er  it  became  due,  did  not  add  to  its  credit  or  negotiability ;  so  it  was 
with  the  first  bill  in  the  case  of  Price  v.  Neal ;  yet  this  made  no  difference. 
Is  it  however  productive  of  no  injury  to  any  of  the  parties  on  the  billl 
Suppose  Smith  &  Co.  had  not  paid  it,  it  would  have  been  immediately 
returned  to  Spooner,  and  by  him  to  Le  Souef  the  indorser,  and  it  might  have 
l)een  recovered,  or  put  in  suit.  But  the  effect  of  the  delay  has  been  to 
give  him  an  extended  credit ;  and  how  am  I  able  to  say  that  his  situation 
in  the  intermediate  time  may  not  have  undergone  such  a  change,  as  to 
render  him  incapable  of  paying  what  he  could  have  paid  upon  proper  notice 
and  demand.  Nor  do  I  think  it  will  be  an  answer,  to  observe  that  nothing 
of  this  sort  is  stated  iu  the  case ;  for  the  plaintiffs  had  no  right  to  cast  upon 
the  defendants  the  burthen  of  such  proof,  which,  in  point  of  law,  if  the 
fact  had  existed  and  could  have  made  any  difference,  it  was  for  themselves 
to  produce.  The  ground,  therefore,  on  which  I  rest  my  opinion,  and  to 
which  I  wish  to  confine  it,  is  the  want  of  due  caution  in  having  paid  the 
bill,  the  effect  of  which  has  been  to  give  time  to  different  parties,  which 
the  plaintiffs  were  not  authorized  to  do. 

Chambre,  J.  I  think  the  plaintiffs  are  in  this  case  entitled  to  recover. 
The  bill  appears  drawn  in  the  name  of  Thomas  Temple,  payable  to  himself 
or  order,  directed  to  Maurice  Evans,  and  indorsed  by  Temple.  The  next  in- 
dorser is  Peter  Le  Souef,  and  it  appears  that  the  bill  had  the  forged  accept- 
ance on  it  when  it  was  in  his  hands,  and  in  that  state  he  indorsed  it,  and 
the  defendants  received  it  from  him  for  a  valuable  consideration,  botia  fide 
paid  to  him  by  the  defendants.  The  forged  acceptance  purported  to  make 
the  bill  payable  at  the  plaintiffs*,  who  were  the  bankers  of  the  supposed 
acceptor  in  London.  The  defendants,  in  order  to  receive  the  money  for 
which  the  bill  was  given,  indorsed  it,  and  sent  it  to  their  bankers  in  town, 
who  sent  it  to  the  plaintiffs,  and  they  immediately  paid  it,  under  the  sup- 
position that  they  were  directed  so  to  do  by  Evans.  At  what  particular 
period  the  forgery  was  committed,  and  who  was  then  the  holder  of  the  bill, 
is  not  stated  ;  but  it  is  stated  that  the  parties  at  the  time,  meaning,  I  sup- 
pose, the  plaintiffs,  the  defendants,  and  their  bankers,  were  equally  ignorant 
of  the  forgery.     About  a  week  afterwards,  the  plaintiffs  sent  the  bill  as  a 
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voucher  to  Evans,  and  he,  finding  out  the  forgery,  refused  to  allow  the 
payment,  and  sent  back  the  bill  to  the  plaintiffs.  The  plaintiffs  then  gave 
the  defendants  notice  that  the  acceptance  was  forged,  and  required  the 
money  to  be  repaid.  Upon  these  facts  the  present  action  is  brought,  and 
it  is  brought  on  the  general  principle  that  when  money  not  really  due  is 
paid  by  mistake,  it  is  recoverable  in  this  form  of  action.  In  this  case  the 
money  has  been  paid  without  any  consideration,  and  under  a  mistake ;  and 
not  only  under  a  mistake,  but  under  a  representation  made  to  the  plaintiffs 
by  the  defendants,  who  indorsed  the  bill  with  that  forged  acceptance  on  it, 
that  the  plaintiffs  were  required  and  dii*ected  so  to  pay  it,  by  the  person 
whose  agents  they  were  in  money  transactions.  Cases  undoubtedly  may 
exist  that  form  exceptions  to  the  general  rule.  Such  are  cases  respecting 
bDls  of  exchange,  under  circumstances  wherein  the  doctrine  might  produce 
injurious  consequences  in  that  species  of  negotiation,  and  particularly  where 
the  party  claiming  restitution  has  himself,  though  innocently,  given  credit 
to  the  instrument  by  his  own  previous  acceptance  or  indorsement.  There 
the  party  who  wants  to  recover  back  his  money  has  himself  given  a  kind 
of  warranty  to  subsequent  takers,  and  will  not  be  permitted  to  recover 
against  those  who  have  innocently  received  the  money  claimed  to  be  due 
on  such  bills.  The  case  of  Jenys  v,  Fawler  ^  is  alluded  to  both  in  Black- 
stone's  and  Burrow's  reports  of  Price  v,  Neal.  That  was  a  case  where  the 
acceptor  was  not  permitted  to  prove  the  forgery  of  the  bill  he  had  accepted, 
for  the  reason  given  by  Lord  Ratmomd,  C.  J.,  that  it  would  be  dangerous 
to  negotiable  notes.  Blackstone  says,  the  demand  on  the  accepted  bill  in 
Price  v.  Neal,  was,  on  the  authority  of  that  case,  given  up  by  the  plaintiff's 
counsel,  and  I  cannot  well  understand  why  the  reasons  which  relate  thereto 
are  introduced  into  the  consideration  of  the  court  on  the  other  bill  in  Price 
V.  Neal ;  but  the  other  part  of  that  case,  which  relates  to  the  bill  not  ac- 
cepted, was  there  the  subject  of  the  decision  of  the  court,  and  is  relied  on 
in  the  present  case,  as  an  authority  for  the  defendants.  Bladkstone,  J., 
has  in  his  report  rather  jumbled  together  the  observations  applicable  to  the 
case  on  one  of  the  bills  with  those  applicable  only  to  the  other.  Among 
other  things,  the  acceptance  is  relied  on  as  applicable  to  both.  All  that  he 
makes  the  court  say  respecting  the  imaccepted  bill,  is,  ''The  negligence  in 
the  plaintiff  (who  had  taken  up  the  forged  bill),  is  greater  than  can  possibly 
be  imputed  to  the  defendant"  That  is  a  singular  subject  of  calculation. 
He  says,  ''  where  the  loss  has  fallen,  there  it  must  lie ;  one  innocent  man 
must  not  relieve  himself  by  throwing  it  on  another."  So  I  should  say  here. 
The  defendants  have  paid  their  money  for  that  which  is  of  no  value ;  they 
have  thereby  sustained  a  loss,  and  they  ought  not  be  permitted  to  throw 
that  loss  upon  another  innocent  man,  who  has  done  no  act  to  mislead  them ; 
and  still  less  ought  they  to  be  so  permitted,  where,  instead  of  being  misled 
by  any  act  of  the  plaintiffs,  they  themselves  have  given  the  appearance  of 

1  2  Str.  946. 
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authenticity  to  the  instrument  by  their  own  indorsement,  which  was  a  sort 
of  warranty  of  its  genuineness  at  a  time  when  the  forged  acceptance  made 
a  part  of  the  instrument.  The  report  of  the  case  in  Burr,  is  fuller.  It 
speaks  of  the  liberality  of  the  action  for  money  had  and  received,  and  puts 
the  case  upon  the  ground  that  the  defendant  might  conscientiously  retain 
the  money,  not  because  it  was  his,  but  because  he  has  hold  of  it  without 
any  fraudulent  intent.  How  he  can  satisfy  his  conscience  by  keeping  that 
which  is  not  his,  I  cannot  tell,  but  it  is  better  not  to  encourage  too  far  this 
latitude  of  conscience.  The  matter  however  has  been  lately  discussed  and 
decided  in  this  court  in  the  two  cases  of  Jones  v,  Eyde  and  Bruce  v.  Bruce. 
(Here  the  learned  judge  stated  the  case  of  Jones  v.  Kyde.)  A  great  part 
of  the  doctrine  of  Price  v.  Neal  seems  in  that  case  to  be  wholly  repudiated 
by  the  court.  Fenn  v.  Harrison  *  was  there  cited,  and  my  Lord  Chief  Jus- 
tice says,  *'  It  is  true  that  if  he  who  negotiates  a  bill  does  not  indorse  it, 
he  does  not  subject  himself  to  that  responsibility  which  the  indorsement 
would  bring  on  him,  viz.,  to  an  action  to  be  brought  against  him  as  indorser, 
but  he  does  not  get  rid  of  that  responsibility  which  arises  from  his  passing 
off  an  instrument  of  no  value,  and  receiving  value  for  it ; "  and  he  compared 
it  to  the  case  of  paying  away  forged  bank  notes.  My  Brother  Heath  there 
adverts  to  what  is  said  by  Lord  Ken  yon,  that  the  person  paying  under  such 
circumstances  is  entitled  to  recover  back  the  money,  and  he  refers  to  Cripps 
V.  Reade;^  and  my  Brother  Dallas  refers  to  the  same  case,  and  concurs 
with  the  rest  of  the  court.  Bruce  v.  Bruce  is  a  still  stronger  case.  There 
the  bill  was  actually  paid,  but  the  court  said  they  could  not  distinguish  it 
from  the  case  before  decided.  It  is  said  in  this  case  the  negligence  varies 
it ;  what  was  the  negligence  1  How  perfect  the  forgery  was,  we  do  not 
know.  Some  forgeries  will  deceive  the  party  whose  name  is  foiled.  Did 
the  plaintiffs  omit  any  degree  of  reasonable  diligence  which  lay  within  their 
power)  Evans,  when  the  bill  was  sent  to  him,  could  not  be  deceived;  he 
must  know ;  he  detected  the  forgery,  and  gave  immediate  notice ;  where 
then  is  the  negligence  ?  The  bill  had  done  its  office,  had  ceased  to  be  ne- 
gotiated. It  is  not  like  bills  which  have  to  go  further  in  circulation.  I 
cannot  therefore  think  this  was  a  case  of  gross  negligence  in  the  plaintiffs. 
The  situation  of  the  plaintiffs  is  extremely  material.  They  are  no  parties 
to  this  bill,  neither  drawers,  acceptors,  or  payees.  They  are  not  purchasei-s 
of  the  bill ;  they  never  had  any  property  in  it ;  they  are  mere  servants  and 
agents  of  the  payees ;  it  is,  as  to  them,  a  payment  under  a  supposed 
authority,  which  does  not  exist.  It  falls  within  the  general  principle.  My 
opinion  therefore  is,  that  the  plaintiffs  are  entitled  to  recover. 

Heath,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  I  agree 
that  this  is  a  case  of  money  paid  without  consideration,  and  I  agree  in  the 
general  principle,  that  money  paid  without  consideration  upon  an  instrument 
which  proves  to  be  of  no  value,  may  be  recovered  back ;  but  there  are 

1  8  T.  R.  757.  «  6  T.  R.  606. 
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particular  circumstances  in  this  case  which  materially  alter,  and  take  this 
case  out  of  the  general  principle.  If  Evans  had  paid  the  hill,  it  is  clear 
he  would  have  been  bound.  Can  an  agent  be  in  a  better  situation  than 
his  principal  1  As  between  £vans  and  the  agent,  it  maj  be  a  question 
whether  the  latter  kept  within  the  scope  of  his  authority ;  but  as  to  the 
rest  of  the  world,  it  is  the  same  thing  whether  it  be  the  act  of  Evans  or  of 
his  agent.  It  would  be  strange,  if  in  an  action  by  Evans  himself  he  ought 
to  be  nonsuited,  and  that  if  the  action  be  by  the  agent,  he  should  recover. 
The  situation  of  bankers  is  most  peculiar;  they  are  bound  to  know  the 
handwriting  of  their  customers.  If  the  law  were  otherwise,  merchants 
making  their  bills  payable  at  their  bankers  would  have  this  extraordinary 
advantage,  that  if  a  forgery  be  imposed  on  their  bankers,  the  principal 
would  not  be  the  sufferer  by  it ;  whereas,  if  it  were  imposed  on  themselves, 
they  must  bear  the  loss,  and  so  would  exempt  themselves  from  that  liability 
which  would  rest  on  them  if  they  themselves  transacted  their  own  business. 
GiBBS,  C.  J.  I  concur  in  opinion  with  my  Brothers  Heath  and  Dallas. 
A  narrow  and  particular  ground  is  with  me  conclusive  on  this  case.  If  the 
acceptance  had  been  genuine,  and  the  ])laintiffs  had  refused  payment,  the 
defendants  had  their  remedy  against  the  supposed  acceptor;  or  if  they 
failed  to  obtain  the  amount  from  him,  the}^  had  their  remedy  against  the 
prior  parties  on  the  bill.  The  acceptance  carried  with  it  an  order  on  the 
bankers  of  the  supposed  acceptor  to  pay  the  money ;  it  purported  to  be 
an  order  of  Evans,  whose  bankers  the  plaintiffs  were.  It  was  incumbent 
on  them  to  see  to  the  reality  of  that  order  before  they  obeyed  it;  and  if, 
by  obeying  it,  they  are  sufferers,  they  ought  not  to  throw  on  another  a  loss 
accruing  without  fault  of  his.  See  the  circumstances !  The  defendants 
present  the  bill  for  payment,  and  it  is  paid  to  them.  The  money  remained 
in  their  hands  without  demand  made  on  them  for  it,  from  the  23d  of  April 
to  the  30th  of  April ;  the  forgery  being  then  discovered,  the  plaintiffs  demand 
it  back  from  the  defendants.  If  the  plaintiffs  had  originally  refused  to 
pay  this  money,  the  holder  would  immediately  have  given  notice  to  the 
drawer  and  to  the  immediate  indorser,  which  would  have  been  transmitted 
to  the  first  indorser  and  drawer.  In  consequence  of  the  bill  being  paid, 
the  defendants  continued  to  have  the  money  in  their  hands  till  the  30th 
of  April.  I  think  it  was  then  too  late  for  the  defendants  to  give  notice  to 
the  prior  parties ;  and  by  not  having  given  such  notice,  they  lost  their 
remedy  against  those  parties.  If  a  person  liable  on  a  bill  does  not  receive 
notice  within  a  reasonable  time,  he  is  discharged  for  want  of  such  notice. 
Here  Temple  was  discharged  ;  by  whose  default  1  By  the  plaintiffs' !'  Tlie 
defendants,  while  the  bill  continued  paid,  could  not  have  given  notice  to 
him ;  for  the  bill  was  not  then  dishonored ;  and  as  the  defendants  have 
lost  that  opportunity  by  the  negligence  of  the  plaintiffs,  the  latter  cannot 
recover  back  the  money  from  the  former.  I  have  put  the  case  on  the 
express  point  that  by  the  acts  of  the  plaintiffs  the  defendants  are  put  in  a 
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worse  situation ;  but  I  do  not  mean  thereby  to  express  my  dissent  from 
the  larger  ground  on  which  the  case  has  been  put  by  my  Brothers  Heath 
and  Dallas  ;  but  I  think  the  ground  on  which  I  have  put  it  is  alone  a 
sufficient  answer  to  all  the  arguments  that  have  been  used,  and  is  sufficient 
to  warrant  us  in  giving  Judpnent  of  nonsuit. 


WILKINSON  AND  Others  v.  JOHNSTON  and  Others. 
In  the  King's  Bench,  November  27,  1824. 

[Reported  in  3  Bamewall  ^  Cresswdl,  428.] 

AssuMPSiT  brought  by  the  plaintiffs  to  recover  back  the  sum  of  589/. 
68.  Sd,y  paid  by  them  as  they  alleged  in  mistake  on  three  bills  of  exchange. 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  before  Michaelmas 
term  4  G.  4.,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  upon  the  following  case.  About  eleven  o'clock  on  the  morning 
of  Monday,  the  3d  of  Februaiy,  1823,  a  notary  public,  who  had  been  em- 
ployed by  Messrs.  Smith,  Payne  &  Smith,  to  note  three  bills  of  exchange 
which  became  due  ou  the  Saturday  preceding,  and  which  he  had  on  that 
day  presented  for  payment  at  the  house  of  Messrs.  Masterman  &  Co., 
where  they  were  made  payable,  and  refused  payment,  called,  in  consequence 
of  the  dishonor  of  the  said  bills,  but  without  any  order  from  Smith,  Payne 
&  Smith,  with  the  said  bills  at  the  banking  house  of  the  plaintiffs,  who 
carry  on  trade  and  business  in  partnership  together  as  bankers  in  London, 
for  the  purpose  of  the  same  being  taken  up  by  the  said  plaintiffs,  for  the 
honor  and  on  account  of  Messrs.  A.  Hey  wood.  Sons  &  Co.,  who  appeared 
to  be  indorsers  upon  the  said  bills,  and  whose  London  bankers  the  said 
plaintiffs  then  were,  and  still  are.  The  following  is  a  copy  of  one  of  the 
said  bills  of  exchange,  and  of  the  several  indorsements  thereon. 

No.  214/.  105.  Liverpool,  Oct.  80, 1822. 

Three  months  after  date,  pay  to  the  order  of  Charles  Thompson,  Esq., 

two  hundred  and  fourteen  pounds  ten  shillings  sterling,  value  received  as 

advised. 

Cropper,  Benson  &  Co. 
To  Afessrs.  Birly  &  Hornby,  Manchester. 

To  be  i)aid  at  Masterinan's,  London. 

The  names  Birly  and  Hornby  were  written  across  the  bill,  and  it  was  in- 
dorsed, "  Charles  Thompson,  A.  Hey  wood,  Sons  &  Co. ;  pay  to  the  order  of 
Mr.  Henry  G.  Harvey,  Geo.  Green,  Henry  G.  Harvey,  pay  Messrs.  H.  and 
T.  Johnson  &  Co.,  or  order  Gordon,  Batt  &  Co.,  H.  and  T.  Johnson  <b 
Co."  •  The  other  bills  were  the  same  in  form  and  had  the  same  indorse- 
ments;  they  were  drawn  for  187^.  8«.  id,  each.     The  notary  who  presented 
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the  bills  at  the  house  of  the  plaintifis  was  employed  to  present  and  note 
them  as  aforesaid,  by  Smith,  Payne  &  Smith,  bankers  in  London,  who 
held  the  same  as  the  bankers  and  agents  of  the  defendants,  who  are  in 
partnership  together.  The  plaintiffs,  believing  that  the  bills  were  genuine 
bills,  and  that  the  indorsements  in  the  names  of  A.  Heywood,  Sons  &  Co., 
'were  their  genuine  indorsements,  took  up  the  same  for  the  honor,  and  on 
the  account  of  the  said  A.  Heywood,  Sons  <b  Co.,  and  forthwith  paid  to  the 
notary  who  presented  the  bills  the  sum  of  589/.  6<.  8i.,  being  the  amount 
of  the  several  bills,  which  was  carried  by  the  notary  and  paid  to  Smith, 
Payne  &  Smith,  as  the  bankers  of  the  defendants,  and  the  clerk  of  Smith, 
Payne  &  Go.  immediately  entered  the  same  in  their  counter  book.  The 
clerk  of  the  plaintiffs,  upon  paying  the  said  sum  to  the  notary,  struck  out 
all  the  indorsements  on  the  bills,  subsequent  to  that  of  Messrs.  A.  Hey- 
wood, Sons  &  Co.  Immediately  after  the  bills  were  so  paid  by  the  plain- 
tiffs, it  was  discovered  that  the  same  were  not  genuine  bills,  but  that  the 
named  of  the  drawers  and  acceptors,  and  the  names  of  A.  Heywood,  Sons 
&  Co.,  on  whose  account  the  payment  had  been  made,  were  forgeries. 
Upon  the  same  day  and  before  the  hour  of  one  o'clock,  the  plaintiffs  gave 
notice  to  the  defendants,  and  also  to  Smith,  Payne  &  Smith,  that  the  bills 
were  discovered  not  to  be  genuine  bills,  but  that  the  same  were  foiled  in 
the  particulars  before  mentioned ;  and  as  well  Smith,  Payne  &  Co.,  as  also 
the  defendants,  were  at  the  same  time  informed  that  the  names  of  the  in- 
dorsers,  subsequent  to  the  indorsement  purporting  to  be  the  indorsement  of 
A.  Heywood,  Sons  &  Co.,  had  been  struck  out  by  mistake,  and  under  the 
belief  that  the  indorsement  purporting  to  be  the  indorsement  of  A.  Hey- 
wood, Sons  &  Co.  was  genuine ;  and  the  plaintifiB  then  demanded  of  Smith, 
Payne  &  Smith,  and  of  the  defendants,  the  money  which  had  been  paid  by 
the  plaintiffs  as  aforesaid,  which  Smith,  Payne  &  Smith,  and  the  defend- 
ants, refused  to  return.  It  was  afberwaixls  agreed,  without  prejudice,  by 
the  plaintiffs  and  defendants,  that  the  defendants  should  return  the  bills  to 
the  indorsers  from  whom  they  received  them,  which  was  done  accordingly, 
and  such  indorsers  had  due  notice  as  well  of  the  presentment  of  the  bills  of 
exchange  at  the  place  where  payable,  and  of  their  being  dishonored,  as 
also  of  the  circumstances  above  detailed  ;  but  the  indorsers  refused  to  take 
them  up,  on  the  ground  that  the  bills  had  been  paid  by  the  plaintiffs ;  and 
also  on  the  ground  that  the  indorsements  before  mentioned  had  been  struck 
out,  and  that  the  indorsers  had  thereby  lost  their  remedy  over. 

Ttjukd  for  the  plaintiffs. 

B,  V.  Bichards  and  Parke  for  the  defendants. 

Abbott,  C.  J.  This  case  was  argued  before  three  of  the  judges  at  the 
sittings  in  the  adjoining  room,  and  again  before  the  whole  court  at  the 
sittings  before  the  present  term.  In  the  argument  two  points  were  made. 
First,  whether  the  plaintiffs  could  have  recovered  back  the  money  which 
they  paid  on  the  bills  in  question,  supposing  they  had  not  struck  out  the 
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indorsements  subsequent  to  the  name  of  Heywood  k  Co.,  for  whose  honor 
they  paid  the  bills.  Secondly,  whether  their  right  to  recover  was  defeated 
by  that  act.* 

Upon  the  first  question,  the  cases  of  Jones  v.  Ryde  "  and  Bruce  v.  Bruce  • 
were  cited  for  the  plaintiffs  ;  and  Price  v,  Neal  *  and  Smith  v,  Mercer  •  for 
the  defendants.  The  general  rule  of  law  is  clear  and  not  disputed ;  viz., 
that  money  paid  imder  a  mistake  of  facts  may  be  recovered  back,  as  being 
paid  without  consideration.  To  this  rule,  the  two  cases  cited  for  the  de- 
fendant are  an  exception.  The  question  is,  whether  the  present  case  be 
properly  within  the  rule,  or  within  the  exception.  The  case  of  Price  v. 
Neal  was  that  of  a  man  upon  whom  two  bills  of  exchange  falling  due  at 
different  times  were  drawn  :  he  paid  the  first  when  presented  at  maturity, 
not  having 'accepted  it,. and  accepted  and  paid  the  second.  This  was  all 
done  under  a  mistaken  opinion  that  the  signature  of  the  supposed  drawer 
w«as  genuine.  Some  time  afterwards,  it  was  discovered  that  the  signature 
of  the  drawer  was  forged.  The  decision  of  Lord  Mansfield  against  the 
plaintiff  appears  not  to  have  been  grounded  on  the  delay,  but  rather  upon 
the  general  principle,  that  an  acceptor  is  bound  to  know  the  handwriting 
of  the  drawer,  and  that  it  is  rather  by  his  fault  or  negligence  than  by  mis- 
take, if  he  pays  on  a  forged  signature.  The  case  of  Smith  v,  Mercer  was 
that  of  a  banker  at  whose  house  a  bill  purporting  to  be  accepted  by  one  of 
his  customers  was  made  payable.  The  forgery  of  the  acceptor's  name  was 
not  discovered  until  the  end  of  a  week.  In  this  case  Mr.  Justice  .Chambrb 
thought  the  plaintiffs  entitled  to  recover.  The  other  judges  were  of  a 
different  opinion.  Mr.  Justice  Dallas  appears  to  have  founded  his  judg- 
ment principally  on  the  supposed  fault  or  neglect  of  the  plaintiffs,  who 
ought  to  have  known  the  signature  of  their  customer ;  though  he  also 
notices  the  delay,  and  the  inconvenience  that  might  thereby  result  to  the 
holders  of  the  bill.  Mr.  Justice  Heath  appears  to  have  given  his  judg- 
ment entirely  on  the  ground  of  the  fault  or  neglect  of  the  plaintiffs,  who 
could  not,  in  his  opinion,  be  in  a  different  situation  from  that  in  which 
their  customer  would  have  stood  if  he  had  paid  the  bill  himself.  The 
Lord  Chief  Justice  Gibbs  grounds  his  judgment  on  the  delay  as  sufficient 
for  the  decision  of  the  cause ;  at  the  same  time,  however,  declaring  that  he 
does  not  mean  thereby  to  express  his  dissent  from  the  larger  ground  on 
which  the  case  had  been  put  by  the  other  two  judges. 

Now,  if  we  compare  the  facts  of  the  present  case  with  those  of  the  two 
cases  before  mentioned,  we  shall  find  some  important  difference.  The 
plaintiffs  were  not  the  drawees  or  acceptors  of  the  bills,  nor  the  agents  of 
any  supposed  acceptor.  They  discovered  the  mistake  in  the  morning  of 
the  day  they  made  the  payment,  and  gave  notice  thereof  to  the  defendants 
in  time  to  enable  them  to  give  notice  of  the  dishonor  to  the  prior  parties, 

^  So  much  of  the  opinion  as  relates  to  this  question  has  boen  omitted.  —  Ed. 

«  5  Taunt  488.  »  6  Taunt.  496.  *  8  Burr.  1854.  *  6  Taant.  76. 
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^'hich  was  accordingly  given.  The  plaintiffs  were  called  upon  to  pay  for 
tbe  honor  of  Hey  wood  &  Co.,  whose  names  appeared  on  the  bills  among 
other  indorsers.  The  very  act  of  calling  upon  them  in  this  character  was 
calculated  in  some  degree  to  lessen  their  attention.  A  bill  is  carried  for 
payment  to  the  person  whose  name  appears  as  acceptor,  or  as  agent  of  an 
acceptor  entirely  as  a  matter  of  course.  The  person  presenting  very  often 
knows  nothing  of  the  acceptor,  and  merely  carries  or  sends  the  bill  accord- 
ing to  the  direction  that  he  finds  upon  it ;  so  that  the  act  of  presentment 
informs  the  acceptor  or  his  agent  of  nothing  more  than  that  his  name  ap- 
pears to  be  on  the  bill  as  the  person  to  pay  it ;  and  it  behoves  him  to  see 
that  his  name  is  properly  on  the  bill.  But  it  is  by  no  means  a  matter  of 
course  to  call  upon  a  person  to  pay  a  bill  for  the  honor  of  an  iudorser ; 
and  such  a  call,  therefore,  imports  on  the  part  of  the  person  making  it, 
that  the  name  of  a  correspondent,  for  whose  honor  the  payment  is  asked, 
is  actually  on  the  bill.  The  person  thus  called  upon  ought  certainly  to 
satisfy  himself  that  the  name  of  his  correspondent  is  really  on  the  bill ;  but 
still  his  attention  may  reasonably  be  lessened  by  the  assertion,  that  the 
call  itself  makes  to  him  in  fact,  though  no  assertion  may  be  made  in  words. 
And  the  fault,  if  he  pays  on  a  forged  signature,  is  not  wholly  and  entirely 
his  own,  but  begins  at  least  with  the  person  who  thus  calls  upon  him. 
And  though,  where  all  the  negligence  is  on  one  side,  it  may  perhaps  be 
unfit  to  inquire  into  the  quantum,  yet  where  there  is  any  fault  in  the  other 
party,  and  that  other  party  cannot  be  said  to  be  wholly  innocent,  he  ought 
not,  in  our  opinion,  to  profit  by  the  mistake,  into  which  he  may  by  his  own 
prior  mistake  have  led  the  other ;  at  least,  if  the  mistake  is  discovered  be- 
fore any  alteration  in  the  situation  of  any  of  the  other  parties,  that  is, 
whilst  the  remedies  of  all  the  parties  entitled  to  remedy  are  left  entire,  and 
no  one  is  discharged  by  laches.  Further,  it  is  not  easy  to  reconcile  the 
opinion  of  some  of  the  judges  in  Smith  v.  Mercer,  with  the  prior  judgment 
of  the  same  court  in  Bruce  v.  Bruce.  That  was  the  case  of  a  victualling 
bill,  of  which  the  sum  was  altered  and  enlarged,  and  in  this  alteration  the 
forgery  consisted.  The  whole  sum  was  paid  at  the  victualling  office  when 
the  bill  was  presented  by  the  Bank  of  England,  but  the  forgery  being  dis- 
covered, the  bank  paid  back  the  difference,  and  then  called  upon  their  cus- 
tomer, the  plaintiff,  who  repaid  the  bank,  and  brought  his  action  against 
the  defendant,  from  whom  he  had  received  the  bill  in  its  altered  state. 
Now,  if  the  payment  of  the  whole  sum  at  the  victualling  office  could  not  by 
law  be  rescinded  on  the  ground  of  mistake,  the  refunding  of  part  by  the 
bank,  and  afterwards  by  the  plaintiff,  was  an  act  done  in  their  own  wrong, 
and  consequently  not  binding  upon  the  defendant,  nor  giving  a  right  of 
action  against  him.  We  thiuk  the  present  case  approaches  in  principle 
nearer  to  that  of  Bruce  v.  Bruce,  than  to  either  of  the  other  two.  We 
think  the  payment  in  this  case  was  a  payment  by  mistake  and  without 
consideration  to  a  person  not  wholly  free  from  blame,  and  who  ought  not, 
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therefore,  in  our  opinion,  to  retain  the  money,  unless  the  act  of  drawing 
the  pen  through  the  names  of  the  other  indorsers  will  have  the  efi'ect  of 
discharging  them,  and  thereby  deprive  the  defendants  of  their  rights  to  re- 
sort to  them.  Fostea  to  the  plaintiffs. 


COCKS  AND  Others  v.  MASTERMAN  and  Others. 
In  the  Kino's  Bench,  Trinity  Term,  1829. 

\Eeporied  in  9  BamewaU  and  Cresswell,  902.] 

Assumpsit  for  money  paid,  had  and  received,  etc.  Plea,  Tion  assumptit. 
At  the  trial  before  Lord  Tbnterden,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1827,  a  special  verdict  was  found,  stating  in  substance  as 
follows :  Long  before,  and  at  the  several  times  hereinafter  mentioned,  the 
plaintiffs  carried  on  business  as  bankers  at  Charing  Cross,  in  the  city  of 
Westminster,  and  the  defendants  carried  on  business  as  bankers  in  Nicholas 
Lane,  in  the  city  of  London.  Before  and  on  and  after  the  24th  of  May, 
1827,  certain  persons  carrying  on  trade  and  business  under  the  firm  and 
style  of  Sewell  &  Cross,  kept  an  account  and  cash  with  the  plaintiffs  as 
their  bankers ;  and  certain  other  persons,  carrying  on  trade  and  business^ 
under  the  firm  and  style  of  Sanderson  &  Co.,  kept  an  account  and  cash 
with  the  defendants,  as  their  bankers ;  and  before  the  said  24th  of  May  a 
bill  of  exchange,  drawn  by  one  T.  Button  upon  Sewell  &  Cross,  bearing 
date  the  2l8t  of  March,  1827,  for  198/.  19«.,  payable  two  months  after  date 
to  the  order  of  T.  Button,  and  indorsed  by  the  said  T.  Button,  and  also  by 
C.  Heginbotham  and  one  J.  Harris,  and  purporting  to  be  accepted  by 
Sewell  &  Cross,  payable  at  the  plaintiffs',  was  paid  to  the  defendants  by 
Sanderson  &  Co.,  to  their  credit  with  the  defendants ;  and  upon  the  said 
24th  of  May  the  defendants  presented  the  said  bill  to  the  plaintiffs,  and 
required  them  to  pay  the  same  according  to  the  said  acceptance,  and  th»t 
the  plaintiffs,  believing  the  acceptance  to  be  that  of  Sewell  &  Cross,  paid 
to  the  defendants  the  sum  of  198/.  19«.  as  the  amount  of  the  bill  of  ex- 
change so  purporting  to  be  accepted  as  aforesaid ;  that  on  the  25th  day  of 
May  (being  the  day  next  following  the  day  on  which  such  payment  was 
made)  the  plaintiffs  discovered  that  the  acceptance  on  the  bill  was  not  the 
acceptance  of  Sewell  <&  Cross,  but  that  the  same  was  forged  by  T.  But- 
ton, the  drawer  of  such  bill ;  that  the  said  acceptance  was  in  fact  so 
forged ;  and  that  on  the  said  25th  of  May,  about  one  o'clock,  the  plaintiffs 
gave  notice  to  the  defendants  and  to  J.  Harris,  the  indorser,  and  to  Sander- 
son &  Co.,  that  the  same  was  so  forged ;  and  that  the  said  payment  had 
been  made  by  them  under  a  mistake,  and  in  ignorance  of  the  acceptance 
being  so  forged,  and  they  requested  the  defendants  to  repay  them  the  said 
sum  of  198/.  19«. ;  and  on  the  same  day  one  Thomas  Gates,  as  attorney  for 
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the  Bankers'  Society  for  Protection  against  Forgers,  and  of  which  society 
the  plaintifis  and  defendants  were  members,  sent  the  following  letter  to 
C.  Heginbotham,  the  other  indorser,  and  also  a  like  one  to  J.  Harris :  — 
"Sir,  a  bill  of  exchange,  bearing  your  indorsement,  for  198/.  19«.,  drawn  by 
Thomas  Dutton,  and  purporting  to  be. accepted  by  Sewell  &  Cross,  and 
indorsed  by  you  to  J.  Harris,  due  yesterday,  has  been  refused  payment, 
and  now  lies  with  me,  the  acceptance  being  forged ;  and  if  the  same  is  nob 
taken  up  by  ten  o'clock  to-morrow,  legal  proceedings  will  be  taken  against 
all  parties."  The  sum  of  198/.  19«.  was  entered  by  the  plaintiffs  in  the 
day-book,  to  the  debit  of  Sewell  &  Cross,  but  was  not  carried  into  the 
ledger  or  further  charged  to  their  account;  Sanderson  &  Co.  did  not 
draw  out  of  the  hands  of  the  defendants  any  sum  of  money  upon  the  credit 
of  or  in  respect  of  the  said  bill,  and  the  balance  of  monies  belonging  to 
Sanderson  &  Co.,  in  the  hands  of  the  defendants  as  their  bankers,  both 
before  and  at  and  after  the  several  days  before  mentioned,  greatly  exceeded 
the  said  sum  of  198/.  19<. 

JL  V.  Rickardu  for  the  plaintiff 

Pollock  for  the  defendant 

Batley,  J.,  now  delivered  the  judgment  of  the  court.' 

This  was  an  action  brought  by  Cocks  &  Co.,  bankers  in  London, '  to 
recover  a  sum  of  money  paid  by  them  to  the  defendants,  on  the  ground 
that  they,  having  paid  the  money  in  mistake  and  ignorance  of  the  facts^ 
were  entitled  to  recover  it  back.  The  bill  was  presented  the  24th  of  May, 
the  day  on  which  it  became  due.  The  plaintiffs  paid  it,  not  knowing  that 
it  was  not  the  genuine  acceptance  of  Sewell  k  Cross.  On  the  following 
day  it  was  discovered  that  the  acceptance  was  a  forgery,  and  the  plaintiffs 
on  that  day  gave  notice  to  the  defendants.  It  was  insisted  that  the  plain- 
tiffs were  not  entitled  to  recover,  because  they,  being  bankers,  ought,  before 
they  paid  the  bill,  to  have  satisfied  themselves  that  the  acceptance  was 
genuine.  On  the  other  hand  it  was  said  that  the  plaintiffs,  having  given 
notice  of  the  forgery  to  the  defendants  on  the  day  next  after  the  bill  had 
been  paid,  were  entitled  to  recover  back  the  money,  on  the  ground  that 
they  had  paid  the  money  under  a  mistaken  supposition  that  the  acceptance 
was  the  genuine  acceptance  of  Sewell  k  Cross,  and  the  case  of  Wilkinson 
V,  Johnston  '  was  relied  on.  That  case  differs  from  the  present  in  one  mate* 
rial  point,  viz.,  that  the  notice  of  the  forgery  was  given  on  the  very  day 
when  payment  was  made,  and  so  as  to  enable  the  defendant  to  send  notice 
of  the  dishonor  to  the  prior  parties  on  that  day.  In  this  case  we  give  no 
opinion  upon  the  point,  whether  the  plaintiffs  would  have  been  entitled  to 
recover  if  notice  of  the  foi'gery  had  been  given  to  the  defendants  on  the 
very  day  on  which  the  bill  was  paid,  so  as  to  enable  the  defendants  on  that 
day  to  have  sent  notice  to  other  parties  on  the  bill.  But  we  are  all  of 
opinion  that  the  holder  of  a  bill  is  entitled  to  know,  on  the  day  when  it 

1  8  B.  &  C.  428.  • 
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becomes  due,  whether  it  is  an  honored  or  dishonored  biU,  and  that,  if  he 
receive  the  money  and  is  suffered  to  retain  it  during  the  whole  of  that  day, 
the  parties  who  paid  it  cannot  recover  it  back.  The  holder,  indeed,  is  not 
bound  by  law  (if  the  bill  be  dishonored  by  the  acceptor)  to  take  any  steps 
against  the  other  parties  to  the  bill,  till  the  day  after  it  is  dishonored.  But 
he  is  entitled  so  to  do,  if  he  thinks  fit,  and  the  parties  who  pay  the  bill 
ought  not  by  their  negligence  to  deprive  the  holder  of  any  right  or  privi- 
lege. If  we  were  to  hold  that  the  plaintiffs  were  entitled  to  recover,  it 
would  be  in  effect  saying  that  the  plaintiffis  might  deprive  the  holder  of  a 
bill  of  his  right  to  take  steps  against  the  parties  to  the  bill  on  the  day 

when  it  becomes  due. 

Judgment  far  the  defendanU. 


LEATHER  v.   SIMPSON. 
In  Changert,  before  Sir  R  Malins,  Y.  C,  Janitart  26,  1871. 

[Reported  in  Law  Reports,  11  Equity,  S06.] 

The  plaintiffs,  Messrs.  Leather  &  Marriott,  were  cotton  brokers  at  Liver- 
pool, and  the  plaintiff,  J.  N.  Beach,  was  a  merchant  at  Liverpool;  the 
defendant  J.  H.  Simpson  was  the  registered  officer  of  the  Bank  of  Liverpool, 
and  the  defendant  J.  Chapman  was  the  registered  officer  of  the  Union  Bank 
of  London. 

In  August,  1870,  the  Bank  of  Liverpool  held,  as  agents  for  the  Union 
Bank  of  London,  two  bills  of  exchange,  one  for  £3925  9<.  Sd,,  dated  the 
23rd  of  May,  1870,  and  the  other  for  £4054  ISs.  Id.,  dated  the  25th  of 
May,  1870,  both  being  payable  sixty  days  after  sight.  The  bills  were 
drawn  upon  J.  N.  Beach  by  G.  Shute,  his  correspondent  at  New  Orleans, 
one  being  drawn  against  251  bales  of  cotton  and  the  other  against  253 
bales  of  cotton,  shipped  in  the  William  Cummings. 

The  bills  were  presented  to  Beach  for  acceptance,  and  there  was  attached 
to  the  first  bill  the  following  memorandum  :  *'  The  Union  Bank  of  London 
holds  bill  of  lading  and  policy  for  251  bales  of  cotton,  per  William  Cum- 
mings;" and  to  the  other  bill  was  attached  a  similar  memorandum  in 
respect  of  the  253  bales  of  cotton. 

J.  N.  Beach  accepted  both  bills  of  exchange,  as  he  alleged,  in  the  belief 
that  the  Union  Bank  of  London  had  in  their  possession  at  the  time  the  said 
bills  of  lading,  and  that  the  statements  to  that  effect  in  the  two  memoranda 
were  true  ;  he  stated  that  he  would  have  refused  to  accept  such  bills  of  ex- 
change if  he  had  not  believed  that  at  the  time  of  their  being  so  presented  for 
acceptance  the  Union  Bank  had  valid  bills  of  lading  for  the  cotton,  and  that 
the  proceeds  of  the  sale  of  such  cotton  would  be  applicable  to  the  payment 
of  the  bills  of  exchange.     J.  N.  Beach  did  not  see  the  documents  referred  to 
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in  the  memorandum  when  he  accepted  the  two  biUs  of  exchangei  nor  did 
he  demand  an  inspection  of  them. 

Before  the  bills  became  due,  J.  N.  Beach,  with  the  assistance  of  Messrs. 
Leather  k  Marriott,  retired  the  bills  of  exchange,  and  they  paid  between 
them  £7969  0«.  (yd.^  the  amount  of  the  bills,  less  a  small  sum  for  rebate  of 
interest,  and  thereupon  the  bills  of  exchange  and  two  documents,  pur- 
porting to  be  the  bills  of  lading  of  the  251  bales  and  253  bales  of  cotton, 
shipped  per  William  Cummings,  were  deliyered  up  to  the  plaintifiGs  by  the 
Bank  of  Liverpool. 

Upon  receiving  these  documents,  which  appeared  to  be  signed  by  G.  K 
Miller,  as  master  of  the  ship  William  Cummings,  the  plaintiffs  discovered 
that  the  signature  to  both  bills  of  lading  had  been  forged.  The  plaintiffs 
were  therefore  unable  to  obtain  delivery  of  the  cotton,  the  genuine  bills  of 
lading  being  held  by  other  persons.  The  bill  prayed  a  declaration  that  the 
defendants  were  bound  in  equity  to  repay  to  the  plaintiff  the  said  sum  of 
X7969  On.  6d 

The  defendants,  by  their  answer,  stated  that  the  two  bills  of  exchange 
were  accepted  by  J.  N.  Beach  without  any  condition  or  qualification  what- 
ever, and  that  the  memoranda  were  attached  to  such  bills  of  exchange  in 
accordance  with  the  usual  custom  of  the  Union  Bank  of  London  in  dealing 
with  those  bills,  which  were  called  document  bills.  It  was  further  stated 
that  the  Union  Bank  of  Loudon  were  the  agents  in  this  country  of  Messrs. 
Schuchardt  &  Sons  of  Kew  York,  by  whom  the  two  bills  of  exchange  were 
received  for  value,  and  were  forwarded  to  them  for  presentation  and 
realization. 

There  was  evidence  to  show  that  Shute  was  in  the  habit  of  sending  con- 
signments of  cotton  to  J.  N.  Beach,  and  of  drawing  bills  of  exchange  upon 
him  against  bills  of  lading,  and  also  that  a  letter  was  received  by  J.  N. 
Beach  from  Shute  on  the  23rd  of  May,  1870,  intimating  that  these  two 
consignments  of  cotton  would  be  forwarded  to  him,  and  that  bilk  of  ex- 
change would  be  drawn  by  Shute  upon  J.  N.  Beach  in  the  usual  manner. 

Mr.  Cotton,  Q.  C,  Mr.  Bardsioell,  and  Mr.  J.  F,  Benjamin^  for  the 
plaintiffs. 

Mr.  Pollock,  Q.  C,  Mr.  Pearson,  Q.  C,  and  Mr.  Jackson,  for  the 
defendants. 

Sir  E.  Malins,  Y.  C.  This  case  is  one  which  in  a  remarkable  manner 
illustrates  the  perils  of  commercial  life.  It  is  one  of  perfect  good  faith  on 
both  sides ;  and  the  question  is,  which  of  two  innocent  parties  is  to  suffer 
by  the  fraud  which  has  been  committed  by  issuing  forged  bills  of  lading ) 

The  claim  on  the  part  of  the  plaintiffs  is  rested  upon  this,  that  the  plain- 
tiff Beach  accepted  the  bills  on  the  faith  of  the  representation  made  by  the 
Union  Bank  of  London,  contained  in  the  notes  attached  to  the  bills  :  "  The 
Union  Bank  of  London  holds  bill  of  lading  and  policy  for  251  bales  of  cot- 
ton, per  William  Cummings."     It  is  urged  that  that  is  a  representation  by 
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the  bank  that  they  hold  a  genuine  bill  of  lading,  and  therefore  that  the 
person  who  is  called  upon  to  accept  the  bill  will  have  the  security  of  a  docu- 
ment which  will  insure  to  him  the  delivery  of  251  bales  of  cotton.     Against 
that,  it  is  said,  there  is  no  representation  of  genuineness ;  there  is  no  guar- 
antee.    The  bank  do  not  undertake  to  say  whether  the  bill  of  lading  is 
good  or  not ;  they  only  say,  "  We  have  a  bill  of  lading,"  the  fair  meaning 
of  which  may  possibly  be,  "  We  have  a  document  which  on  the  face  of  it  is 
a  bill  of  lading.''     Nothing  had  occurred  to  excite  their  suspicion ;  they 
believed  it  to  be  a  bill  of  lading,  and  they  therefore  called  it  so.     Then 
does  this  amount  to  a  representation  that  it  was  a  genuine  bill  of  lading'' 
The  question  that  arises  is,  whether,  by  this  representation,  the  position  of 
the  plaiutiffs  has  been  in  any  way  alt-ered.     Suppose  the  bill  of  lading  had 
been  forwarded  with  the  bill  of  exchange,  which  is  the  usual  course  of  busi- 
ness.    It  is  perfectly  clear,  I  apprehend,  that  the  plaintiff  Beach  would  not 
have  accepted  this  bill  without  the  bill  of  lading  accompanying  it,  if  it  had 
been  in  the  hands  of  parties  unknown  to  him,  and  who  were  not  so  respon- 
sible as  he  knew  the  Union  Bank  to  be.     The  representation  of  the  Union 
Bank  that  they  had  the  bill  of  lading  was  a  sufficient  assurance  to  the 
plaintiff  Beach  that  that  bill  of  lading  would  be  forthcoming  in  proper 
time.     He  therefore  gives  credence  to  their  representation,  and  acts  upon 
the  faith  of  it ;  but  does  this  make  the  case  different  from  what  it  would 
have  been  if  the  bill  of  lading  had  actually  been  forwarded?    I  cannot  come 
to  the  conclusion  that  this  puts  the  plaiutiffs  in  a  different  situation  from 
that  in  which  they  would  have  beeu  if  the  bill  of  lading  had  accompanied 
the  bill  of  exchange.     If  it  had  so  accompanied  the  bill  of  exchange,  would 
Beach  have  accepted  if?     The  best  proof  that  he  would  is  this,  that  on  the 
2nd  of  August,  when  the  plaintiffs  are  desirous  of  having  the  cotton,  the 
bill  of  lading  is  put  into  their  hands  ;  they  pay  the  money  on  the  faith  of 
it ;  they  take  the  bill  of  exchange  and  the  bill  of  lading  in  the  perfect  belief 
that  it  is  a  genuine  document,  make  no  inquiry  with  regard  to  it,  take  it 
to  the  captain  of  the  ship,  and  then,  for  the  -first  time,  discover  that  they 
have  been  imposed  upon,  as  all  parties  engaged  in  the  transaction  had  been. 
Was  there  then,  a  guarantee  by  the  iJnion  Bank  1     It  would  be  a  very  dan- 
gerous thing  for  a  bank  if,  where  they  say  they  have  a  document  of  that 
kind,  they  were  to  be  held  to  guarantee  its  genuineness.     My  opinion  is, 
they  do  nothing  of  the  kind.     I  think  the  plaintiff  Beach,  if  the  matter  had 
been  the  subject  of  the  slightest  degree  of  suspicion,  ought  to  have  required 
to  see  the  bills  of  lading  before  he  accepted  the  two  bills  of  exchange,  in 
order  to  test  the  signature,  and  see  that  they  were  perfectly  safe.     That  is 
the  course  which  he  might  have  taken,  but  did  not.     In  my  opinion,  the 
plaintiffs  are  precisely  in  the  same  position  as  they  would  have  been  if  the 
bills  of  lading  had  been  produced  before  the  bills  of  exchange  were  ac- 
cepted, and  they  are  therefore  in  the  same  situation  as  if  this  bill  of  ex- 
change had  had  annexed  to  it  the  bill  of  lading,  and  had  then  been  accepted 
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in  the  belief  that  the  bill  of  lading  was  a  genuine  document.  It  certainly 
is  of  the  highest  importance  to  the  commercial  interests  of  this  country 
that  discredit  should  never  be  thrown  upon  a  bill  of  exchange  if  it  be  pos- 
sible to  avoid  it.  No  doubt  there  are  in  this  court  instances,  not  so  much  of 
commercial  bills  as  bills  of  exchange,  which  young  men  are  in  the  habit  of 
accepting,  upon  which  this  court  will  always •  stay  an  action  where  a  proper 
case  is  made  for  doing  so,  but  it  must  be  a  very  peculiar  case.  What 
would  have  been  the  position  of  the  parties  if  they  had  discovered  this 
fraud  (as  they  did  on  the  2nd  of  August)  before  they  wanted  the  cotton  ? 
They  would  have  said  this :  **  Beach  was  induced  to  accept  the  bill  of  ex- 
change  by  fraud  ;  it  is  not  binding."  And  if  they  are  entitled  to  recover 
the  money  back,  as  they  now  seek  in  this  suit  to  do,  it  is  perfectly  clear 
they  would,  before  they  paid  the  money,  have  been  entitled  to  get  the  bill 
of  exchange  itself  back.  But  that  is  a  point  which  is  absolutely  settled  by 
the  case  of  Thiedemann  v.  Goldschraidt.^  I  am  not  able  to  see  that  there 
is  a  shadow  of  difference  between  Thiedemann  v.  Goldschmidt  and  the 
present  case,  except  this,  that  here  the  money  was  actually  paid  before 
maturity,  on  a  rebate  of  interest,  aud  there  the  bill  remained  out.  In 
Thiedemann  v,  Goldschmidt,*  Vice-Chancellor  Stuart  ordered  the  bill  of 
exchange  to  be  delivered  up  to  be  cancelled.  The  case  afterwards  came 
before  the  full  Court  of  Appeal,  consisting  of  the  Lord  Chancellor  Camp- 
bell, Lord  Justice  Kniqht  Bruce,  and  Lord  Justice  Turner,  who  held  that 
there  was  no  equity  for  the  delivery  up  of  the  bill. 

That  is  precisely  the  position  that  the  present  parties  would  have  been 
in  if  they  had  filed  a  bill  to  have  the  acceptances  delivered  up.  If  in  that 
case,  therefore,  there  was  no  equity  to  have  the  bill  delivered  up,  it  is,  in 
my  opinion,  a  decision  that  in  this  case  the  plaintifl:*s  have  no  equity  to 
have  the  money  back.  With  regard  to  the  case  of  Robinson  v.  Reynolds,' 
that  was  said  to  turn  very  much  on  the  question  of  pleading ;  but  I  am  not 
able  to  look  upon  it  in  the  same  way.  It  is  a  precisely  similar  case.  Lord 
Denman's  judgment,  confirmed  by  the  Court  of  Exchequer  Chamber,  is 
perfectly  distinct.  Lord  Denman  says :  *'  The  plea  does  not  show  that  the 
plaintifis "  —  that  is,  the  holder  of  the  bill,  the  person  who  obtained  the 
acceptance  on  the  belief  of  the  genuineness  of  the  bill  of  lading  —  '^made 
any  representation  which  they  knew  to  be  false,  nor  that  they  warranted 
the  bill  of  lading  to  be  genuine,  nor  does  it  disclose  that  the  defendants 
accepted  the  bill  of  exchange  on  which  the  action  is  brought  upon  the  faith 
of  any  assertion  by  the  plaintiffs,  farther  than  their,  indorsement  upon  it, 
that  the  bill  of  lading,  which  turned  out  to  be  forged,  was  genuine.  On 
the  contrary,  it  appears  by  the  other  averments  in  the  plea,  that  the  drawer 
of  the  bill  was  the  correspondent  of  the  defendants,  and  that  it  was  upon 
his  authentication  of  the  bill  of  lading,  as  rieferring  to  goods  which  he  pro- 
fessed to  have  consigned  to  them,  that  they  acted." 

1  1  Giff.  142.  «  2  Q.  B.  196,  202. 
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Now,  I  think  the  observations  there  are  very  applicable  to  the  present 
ease.  Shiite  was  the  correspondent  of  the  plaintiff  Beach  at  Liverpool.  He 
informed  him  by  letter  that  he  was  going  to  send  the  cotton  by  the  William 
Ciimmings.  It  arrives  by  that  ship,  and  it  was  the  usual  course  of  dealing 
with  the  plaintiff  Beach  that  whenever  he  accepted  these  bills  drawn  by 
Shute  he  had  the  bill  of  lading.  Therefore  he  expected  that  there  would 
be  a  bill  of  lading  coming  from  his  own  correspondent  Shute.  And  so  far 
from  the  Union  Bank  misleading  Beach,  I  am  of  opinion  that  Beach  could 
only  have  understood  it  in  one  way,  —  that  Shute  had  transmitted  a  bill  of 
Inding,  and  the  bank  had  that  bill  of  lading,  which  would  be  forwarded  for 
inspection  if  required.  If  the  bill  was  accepted,  then  the  bill  of  lading 
would  be  handed  over  when  the  bill  arrived  at  maturity,  and  when  the 
.'xcceptor  was  called  on  to  pay  it.  Therefore,  I  think,  to  say  that  there  was 
any  misleading  by  the  Union  Bank  is  attempting  to  carry  the  case  far 
beyond  anything  that  the  facts  warrant. 

At  to  the  general  law  of  misrepresentation,  I  do  not  think  it  necessary 
to  go  into  it  in  this  case,  because  the  law  is  perfectly  clear,  that  if  the 
court  was  warranted  in  treating  this  as  a  representation  by  the  Union 
Bank  of  London,  as  if  they  had  said,  "  We  hold  the  bill  of  lading,  which  is 
a  genuine  bill  of  lading,  or  which  we  guarantee  to  be  a  genuine  bill  of  lad- 
ing "  —  then  if  they  had  so  undertaken,  and  it  turned  out  to  be  a  bad  bill 
of  lading,  it  would  have  been  money  obtained  on  a  representation  which 
was  untrue ;  and  the  rules  of  this  court  are  settled,  that  when  a  represen- 
tation in  a  matter  of  business  is  made  by  one  man  to  another  calculated  to 
induce  him  to  adapt  his  conduct  to  it,  it  is  perfectly  immaterial  whether 
the  representation  is  made  knowin^i^  it  to  be  untrue,  or  whether  it  is  made 
believing  it  to  be  true,  if,  in  fact,  it  was  untrue ;  because  every  man  making 
a  representation  inducing  another  to  act  on  the  faith  of  that  representation 
must  make  it  good  if  betakes  upon  himself  to  represent  that  which  he  does 
not  know  to  be  true,  and  he  is  equally  bound  if  he  made  it  without 
knowing  it  to  be  untrue.  Therefore,  if  the  memorandum  I'elied  upon  had 
amounted  to  a  representation  that  the  document  was  genuine  or  a  guaran- 
tee, the  consequence  would  be  plain  that  the  plaintiffs  must  have  been 
indemnified  by  the  Union  Bank  of  London,  and  the  money  they  have  re- 
ceived must  have  been  returned,  because  it  was  obtained  upon  a  represen- 
tation which  turns  out  to  be  untrue.  If  there  be  a  distinction  between 
th^s  case  and  the  cases  of  Thicdemaim  v.  Goldschmidt*  and  Robinson  v. 
Reynolds,*  I  confess  it  appears  to  me  to  be  rather  more  unfavorable  to  the 
plaintiffs,  because  in  Thiedemann  v.  Goldschmidt  the  money  had  not  been 
paid,  whereas  here  they  elected  to  pay  the  money  on  a  rebate  of  interest  be- 
fore the  bill  became  due,  which  precludes  them  from  saying  that  it  had  not 
arrived  at  maturity.  The  plaintiff  Bench  t misted  to  his  own  correspondent 
Shute,  that  he  would  not  transmit  anything  biit  a  genuine  bill  of  lading. 

1  1  De  G.  F.  &  J.  4.  «  2  Q.  B.  196. 


SECT.  L]  canal   bank  V.   BANK  OF  ALBANY.  231 

The  equities  between  these  parties  are  equal ;  the  parties  are  equally  inno- 
cent in  the  transaction ;  thej  have  all  been  imposed  upon ;  but  there  is 
this  difference,  that  one  of  them,  by  the  course  of  the  transaction,  has  been 
in  possession  of  the  money,  and  I  am  at  a  loss  to  see  any  ground  upon 
which  I  can  be  justified  in  making  a  decree  that  that  money  should  be 
restored.  I  can  see  no  distinction  between  a  bill  filed  to  have  the  accept- 
ance delivered  up  before  it  has  arrived  at  maturity,  and  a  bill  filed  to  have 
the  money  restored  after  the  bill  has  arrived  at  maturity,  or  has  been 
treated  as  having  arrived  at  maturity,  and  the  amount  of  it  paid. 

Upon  these  grounds  I  am  of  opinion  that  the  bill  fails,  and  must  be 
dismissed. 


CANAL  BANK  v,  BANK  OF  ALBANY. 
In  the  Supreme  Court  op  New  York,  May,  1841. 

[Repw-ied  in  1  Hili,  287.] 

Assumpsit,  to  recover  money  paid  on  a  draft,  tried  at  the  Albany  circuit, 
in  1840,  before  Cushman,  C,  Judge.  The  draft  was  drawn  on  the  plain- 
tififs  by  the  Montgomery  County  Bank,  payable  to  the  order  of  £.  Bentley, 
Jr.  It  purported  to  have  been  indorsed  successively  by  Bentley,  then  by 
one  Budd,  afterward  by  the  Bank  of  New  York,  and  lastly  by  the  defend- 
ants, to  whom  the  plaintiffs  paid  it.  The  payment  of  it  was  made  on  the 
28th  of  March,  1839.  The  ground  on  which  the  plaintiffs  sought  to  re- 
cover back  the  money  was,  that  the  indorsement  purporting  to  be  that 
of  Bentley  was  a  forgery,  which  fact  was  proved  by  Bentley  and  others  on 
the  trial. 

On  the  7th  of  June,  1839,  the  plaintiffs'  attorney  called  on  the  defend- 
ants, and  asked  to  have  the  money  refunded,  notifying  them  at  the  same 
time  of  the  forgery. 

When  the  plaintiffs  offered  Bentley  as  a  witness,  the  defendants  objected, 
insisting  that  he  was  incompetent,  as  being  interested.  The  objection  was 
overruled,  and  Bentley  permitted  to  testify;  whereupon  the  defendants 
excepted. 

The  defendants  offered  to  prove,  and  the  plaintiffs  admitted,  that  they 
(defendants)  received  the  draft  from  the  Bank  of  New  York  to  collect,  as 
agents  for  the  latter,  and  that  as  such  they  received  the  money  and  paid  it 
over  to  their  principals,  before  notice  of  the  forgery.  The  defendants,  how- 
ever, never  disclosed  their  agency  to  the  plaintiffs  till  called  on  by  the 
plaintiffs'  attorney,  as  above  mentioned,  and  notified  of  the  forgery. 

The  defendants  further  offered  to  show  a  uniform  custom  of  the  banks 
of  this  State,  to  receive  and  collect  drafts  in  the  manner  this  was  done, 
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without  disclosing  their  agency.     The  plaintiffs  objected,  on  the  ground  of 

irrelevancy,  and  the  judge  overruled  the  offer,  to  which  the  defendants 

again  excepted. 

•    A  verdict  having  been  rendered  for  the  plaintifis,  the  defendants  now 

moved  for  a  new  trial  on  a  bill  of  exceptions,  presenting  the  above,  and 

some  other  points. 

'    S.  Stevens  for  the  defendants. 

.    /.  Harris  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  It  is  not  perceived  what  advantage,  direct  or 
remote,  Bentley  can  derive  from  the  plaintiffs'  recovery,  nor  what  he  can 
lose  by  their  failure.  It  is  said,  the  plaintiff  will  hold  the  money  to  be 
recovered  in  trust  for  the  witness.  Tiiis  is  not  so.  Their  recovery  or 
failure  will  neither  add  to  nor  take  from  their  liability  to  him.  Their  re- 
covery will  not,  as  the  defendants'  counsel  supposes,  estop  them  to  deny 
that  Bentley's  name  was  forged.  The  record  and  proceedings  here* would 
not,  as  such,  be  any  evidence  whatever  between  him  and  the  plaintifis. 
The  whole  is  but  a  more  solemn  admission  of  the  forgery ;  and  liis  being 
sworn  as  a  witness  adds  nothing  to  its  strength  in  his  favor.  Should  he 
sue  the  Montgomery  County  Bank,  and  should  they  plead  payment,  they 
:would  have  the  same  right  Xo  contest  the  forgery  as  if  this  suit  had  never 
been ;  nor  could  any  of  the  proceedings  here  be  used  as  evidence  against 
the  witness,  even  though  the  plaintiffs  should  fail  to  establish  the  forgery 
against  these  defendants. 

On  the  merits,  there  was  nothing  in  the  nature  of  the  transaction  to  con- 
oliide  the  plaintiffs  against  showing  the  forgery.  They  had  done  no  act 
giving  currency  to  the  bill  on  the  strength  of  Bentley's  name.  Even  had 
they  accepted  it  on  the  day  when  it  was  drawn,  the  defendants  could  have 
holden  them  concluded  only  in  respect  to  the  genuineness  of  the  drawei^s 
name,  he  being  their  immediate  correspondent.^  And  the  act  of  payment 
•could  amount  to  no  more.^  Neither  acceptance  nor  poyment,  at  any  time, 
nor  under  any  circumstances,  is  an  admission  that  the  first,  or  any  other 
indorser's  name  is  genuine.*  In  point  of  title,  then,  the  case  of  the  defend- 
ants was  the  same  as  if  the  name  of  Bentley  had  not  appeared  on  the  bill. 
They  have  obtained  money  of  the  plaintiffs  without  right,  and  on  the  ex- 
hibition of  a  forged  title  as  a  genuine  one.  The  plaintiffs  paid  their  money 
under  the  mistaken  belief  thus  induced,  that  the  name  was  genuine.  To  a 
note  or  bill  payable  to  order,  none  but  the  payee  can  assert  any  title  with* 
out  the  indorsement  of  such  payee ;  not  even  a  bona  fide  holder.' 

But  it  is  said,  the  equities  of  the  parties  are  equal,  and  the  defendants 
having  possession  must  prevail.  No  doubt  the  parties  were  equally  inno- 
cent in  a  moral  point  of  view.  The  conduct  of  both  was  bona  fide,  and  the 
negligence  or  rather  misfortune  of  both  the  same.     It  was  the  duty,  or, 

1  Chit.  Bills,  7  Am.  Ed.  336.  «  Chit  Bills,  7  Am.  Ed.  628. 

*  Chit.  Bills,  7  Am.  Ed.  286,  286,  a,  480. 
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more  properly,  a  measure  of  prudence,  in  each  to  have  inquired  into  the 
forgerj,  which  hoth  omitted.  But  this  raises  no  preference  at  law  or  equity 
in  favor  of  the  defendants,  but  against  them.  They  have  obtained  the 
plaintiffs*  money  without  consideration  ;  not  as  a  gift^  but  under  a  mistake. 
For  the  very  reason  that  the  parties  were  equally  innocent,  the  plaintiffs 
have  the  right  to  recover ;  and  that  was  conceded  throughout,  in  the  au- 
thority cited  on  another  point  by  the  defendants'  counsel.  United  States 
Bank  v.  Bank  of  Georgia.^  The  whole  course  of  argument  and  authority  in 
that  case  went  on  the  fault  of  the  party  who  paid  the  money.  It  was 
likened  to  the  case  of  a  bank  paying  a  check,  on  which  the  name  of  the 
drawer  was  forged,  which  was  again  assimilated  to  the  acceptance  of  a  bill 
of  exchange,  where  the  drawer's  name  is  forged.  It  was  said  that,  in  such 
cases,  the  payor  or  accept.or  takes  upon  himself  the  knowledge  of  his  cor- 
respondent's handwriting,  and  shall  be  concluded.  £ven  that  is  going  a 
great  way,  unless  some  hcma  fide  holder  has  purchased  the  paper  on  the 
faith  of  such  an  act.  But  it  is  sufficient  to  distinguish  the  case,  that  it 
goes  on  the  superior  negligence  of  the  party  paying  or  accepting.  At  page 
355,  the  court  draws  an  express  distinction  between  the  effect  of  acceptance 
or  payment  as  a  recognition  of  the  drawer's  and  the  indorser^s  handwrit- 
ing. It  is  said,  the  forgery  of  an  indorsement  is  not  a  fact  which  the  ac- 
ceptor is  presumed  to  know.  And  perhaps  the  decision  in  the  case  cited 
should  be  rested  entirely  on  negligence  in  the  Bank  of  Georgia.  United 
States  Bank  v.  Bank  of  Georgia ; '  also  the  case  of  the  Gloucester  Bank  v. 
The  Salem  Bank.* 

But,  it  is  said,  the  plaintiffs  here  delayed  giving  notice  of  the  forgery, 
from  the  28th  of  March  till  the  7th  of  June.  Under  what  circumstances, 
is  not  disclosed  ;  for  the  point  of  delay  was  not  made  at  the  trial.  That  is 
a  sufficient  reason  why  it  should  not  be  listened  to  here.  But  I  am  not 
willing  to  concede  that  delay  in  the  al)8tract,  as  seems  to  be  supposed,  can 
deprive  the  party  of  his  remedy  to  recover  back  money  paid  under  the  cir- 
cumstances before  us.  It  is  said,  the  defendants  had  indorsers  behind 
them ;  and  by  delay,  they  were  prevented  from  charging  them,  by  giving 
seasonable  notice.  ■  Admit  this  to  be  so ;  the  plaintiffs  did  not  stand  in  the 
relation  of  a  holder.  They  were  the  drawees,  and  advanced  the  money  by 
way  of  payment.  They  would  never,  therefore,  think  of  notice  to  the  de- 
fendants, till  they  accidentally  discovered  the  forgery.  If  there  had  been 
any  unreasonable  delay  after  such  discovery,  another  question  would  be 
presented.  I  infer  from  the  rigor  of  the  case  cited  by  the  defendants' 
counsel.  Cocks  v,  Masterman,^  that  he  would  exact  as  great,  indeed  greater 
diligence  in  giving  notice,  than  is  necessary  to  fix  an  indorser.  There, 
the  plaintiffs  had  paid  to  the  defendants,  the  holders,  an  acceptance,  pur- 
porting to  be  in  the  name  of  the  plaintiffs'  customers.     The  bill  was  drawn 

»  10  Wheat.  888,  854.  »  10  Wheat.  844. 

*  17  Mass.  88,  cited  ;  10  Wheat.  850.  «  9  B.  &  C.  902. 
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payable  at  the  plaintiffs'  bank.  The  next  day,  discovering  the  forgery, 
they,  on  the  same  day,  gave  notice  to  the  defendants  and  the  iudorsers. 
This  was  held  too  late.  The  couii;  even  declined  to  give  an  opinion, 
whether  notice  on  the  very  day  of  payment  would  have  entitled  the  plain* 
tiffs  to  recover ;  but  held,  that  notice  on  the  very  day  was  at  all  events 
necessary,  and  that  short  of  this  the  plaintiffs  were  not  entitled  to  recover. 
They  said,  the  holder  must  not,  by  want  of  notice,  be  deprived  of  the  right 
to  take  steps  against  the  parties  to  the  bill,  on  the  very  day  when  it  was 
paid ;  and  they  admitted  that  this  was  requiring  one  day's  increased  dili- 
gence, beyond  what  would  have  been  required  in  the  oi*dinary  case  of  dis- 
honor. In  the  latter  case,  they  allowed  that  notice  on  the  next  day  would 
have  been  in  season.  In  a  previous  case  of  payment  under  the  like  circum- 
stances, notice  having  been  given  on  the  very  day,  the  bankers  who  paid 
for  their  customers  were  allowed  to  recover.  Wilkinson  v,  Johnston.^  In 
this  earlier  case,  the  payment  was  made  for  the  honor  of  indorsers,  whose 
bankers  the  plaintiffs  were.  Both  cases  were  treated  by  the  court  as 
standing  on  the  same  principles,  though,  in  the  later  case,  they  do  not  put 
it  distinctly  on  any  principle.  In  the  earlier  case,  they  said  the  plaintiffs 
were  not  the  drawees,  or  acceptors,  nor  the  agents  of  any  supposed  accept* 
ors.  The  same  thing  may,  I  take  it,  be  said  of  the  later  case,  though  the 
plaintiffs  assumed  to  pay  for  the  acceptors.  They  could  scarcely  have 
intended  to  pay  as  mere  agents  for  the  acceptors,  an  act  which  would  have 
extinguished  the  bill,  and  cut  them  off  from  a  remedy  against  the  drawers 
and  indorsers.  Where  a  bill  or  note  is  payable  at  a  bank,  and  no  express 
direction  given  by  the  principal  to  the  bank,  on  its  coming  in  with  indors- 
ers, the  bank,  of  course,  takes  the  paper  as  a  purchaser  or  holder ;  and  for 
its  own  indemnity,  presents  it  to  the  principal  for  payment  on  the  very 
day,  or  as  soon  as  may  be.  Thus,  there  is  a  good  chance  to  detect  the 
forgery  of  his  name ;  and  hurry  the  notices  to  the  other  parties.  What- 
ever forgeries  there  may  be,  are  soon  brought  to  light.  In  the  earlier  of 
the  two  cases  cited,  the  court  said,  *^  The  general  rule  of  law  is  clear  and 
not  disputed,  viz.,  that  money  paid  under  a  mistake  of  facts  may  be  re- 
covered back  as  being  paid  without  consideration.''  In  the  later  case,  the 
court  do  not  deny  the  rule,  nor  that  it  would  apply  to  the  case  before  them. 
But  to  enforce  it,  they  require  an  almost  impracticable  diligence.  I  doubt 
whether  this  case  can  be  sustained,  except  upon  its  own  peculiar  circum- 
stances, if  it  can  be  sustained  at  all.  In  all  the'  previous  cases,  where  a 
recovery  had  been  denied,  there  was  carelessness,  or  delay,  or  both.  Smith 
V.  Mercer,^  was  much  like  Cocks  v.  Masterman,  and  there  had  been  a  neg- 
lect to  discover  the  forgery  and  give  notice,  for  a  week's  time.  The  case 
of  Price  v,  Neal,*  was  one  of  palpable  neglect,  in  both  payment  and  delay. 
Some  other  cases  turn  on  similar  principles.  Barber  v.  Gingell ;  ^  United 
States   Bank   v.  Bank  of  Georgia,  and   Gloucester  Bank  v,  Salem  Bank, 

1  8  B.  &  C.  428.  «  6  Taunt  76.  •  8  Burr.  1354.  *  8  Esp.  60. 
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before  cited ;  Levy  v.  Bank  of  UDited  States.*  If  Cocks  v.  Masterman  is  to 
be  followed,  it  must,  I  think,  be  on  the  same  principle.  The  plaintiffs 
paid  on  the  faith  of  their. correspondents'  name.  The  former  were  not 
named  as  drawees ;  but  they  had  a  superior  knowledge  of  their  correspond- 
ents' handwriting,  which  they  neglected  to  exert.  It  might,  therefore, 
have  been  reasonable  to  require  that  they  should  overcome  the  objection  of 
neglect,  by  such  a  speedy  movement  as  to  save  all  possible  advantages  to 
the  holder,  against  the  prior  parties.  But,  where  each  party  enjoys  only 
the  same  chance  of  knowledge,  no  case  demands  anything  more  than  rea- 
sonable diligence  in  giving  notice,  after  a  discovery  of  the  forgery.  The 
common  case  of  paying  forged  bank  notes^  is  one  instance.  And  navy  and 
victualling  bills  have  been  treated  as  standing  on  the  same  footing.  Jones 
V.  Eyde ;  *  Bruce  v.  Bruce.*  These  are  cases  of  transferring  notes  from 
one  to  another,  which  turn  out  to  be  unavailable  by  reason  of  a  forgery,  in 
respect  to  which  both  parties  are  equally  ignorant,  the  one  being  no  more 
guilty  of  neglect  than  the  other;  indeed,  neither  being  negligent,  but  both 
being  imposed  upon  under  the  exercise  of  ordinary  diligence.  At  all 
events,  it  does  not  lie  with  the  payor  to  complain  of  the  very  neglect  im- 
putable to  himself.  Neglect  to  give  notice,  after  discovering  the  forgery, 
is  another  matter.^  If  the  indorsers  are  to  be  charged,  as  such,  why  should 
not  the  accidental  delay  in  discovering  the  forger}-,  on  a  paid  bill  especially, 
operate  as  an  excuse  for  not  giving  them  immediate  notice  ? 

The  defendants  did  not  disclose  their  agency,  and  must,  therefore,  as  be- 
tween them  and  the  plaintiffs,  be  taken  to  have  acted  as  principals.  They 
obtained  the  money  of  the  plaintiffs  on  a  bill  of  exchange,  payable  to  the 
order  of  Bentley,  under  a  forged  indorsement  of  his  name.  Money  has 
been  successively  paid  by  mistake  of  the  several  indorsees,  the  plaintiffs, 
the  defendants,  the  Bank  of  New  York,  etc.,  and  the  remedy  by  each  is 
plain.  It  is  by  action  over,  each  against  his  respective  indorser.  The  bill 
has  never  been  put  in  a  regular  course  of  negotiation,  for  want  of  Bentley's 
name.  No  one  who  has  advanced  money  on  it,  therefore,  obtained  what  he 
supposed  he  had  got ;  and  the  indorsers,  beside  being  liable  as  such,  may 
each  be  sued,  as  having  received  money  witliout  consideration. 

The  proof  offered  relative  to  the  custom  of  banks  to  collect  paper  re- 
ceived by  them  as  agents,  without  communicating  the  name  of  their  princi- 
pal, would  have  disclosed  a  case  in  which  it  would  be  apparent  that  the 
defendants  might  or  might  not  have  been  agents.  The  object  of  the  pro- 
posed proof  was,  to  supply  the  want  of  direct  evidence  that  notice  of  the 
agency  had  been  given  by  them  at  the  time.  Till  they  had  superadded 
proof  of  another  custom,  for  banks  never  so  to  receive  paper  and  collect  as 
principals,  the  proposed  evidence  could  have  had  no  tendency  to  affect 
the  plaintiffs  with  such  notice.     Knowledge  that  the  defendants  might  be 

1  1  Binn.  27;  s.  c.  4  Dall.  234.  «  6  Taunt.  488. 

>  5  Taunt.  495,  note.  *  Chit.  Bills,  Am.  Ed.  468. 


236  BANK   OF  COMMERCE  V,  UNION   BANK.  [CHAP.  II 

acting  as  agents,  was  not  enough.     That  is  so  of  every  man  ostensibly 

transacting  business  as  a  principal.     Mills  v,  ^unt.^     The  proof  offered 

and  rejected  was,  therefore,  irrelevant. 

Neto  trial  denied. 


THE  BANK  OF  COMMERCE  v.  THE  UNION   BANK. 
In  the  Court  op  Appeals  op  New  York,  April,  1850. 

[Rejwrted  in  3  Comstock,  230.] 

The  Bank  of  Commerce  brought  assumpsit  in  the  Superior  Court  of  the 
City  of  New  York,  against  the  Union  Bank,  to  recover  money  paid  by 
mistake.     On  the  trial  before  Sanpord,  J.,  the  case  was  this :  — 

On  the  1 8th  of  December,  1847,  the  New  Orleans  Canal  and  Banking 
Company  drew  a  draft  on  the  Bank  of  Commerce  in  New  York,  payable  to 
the  order  of  "J.  Durand,"  for  one  hundred  and  five  dollars.  After  the  draft 
was  issued  it  was  fraudulently  altered  in  several  respects,  and  among  others, 
by  the  substitution  of  the  word  *'  thousand  "  for  '*  hundred,"  and  the  name 
"  Bonnet "  instead  of  "  Durand,"  so  that  it  appeared  to  be  a  draft  for  one 
thousand  and  five  (instead  of  one  hundred  and  five)  dollars,  and  payable 
to  the  order  of  J.  Bonnet  (instead  of  J.  Durand).  In  this  altered  condition, 
and  bearing  the  indorsement  *' J.  Bonnet,"  the  Union  Bank  in  New  York 
received  the  draft  from  the  State  Bank  of  Charleston  for  collection,  and 
credited  the  amount  to  that  bank.  The  Bank  of  Commerce,  on  the  draft 
being  presented  by  the  Union  Bank,  paid  it  to  the  latter.  Two  days  after- 
wards the  Bank  of  Commerce  received  advices  from  the  New  Orleans  Canal 
and  Banking  Company,  and  then  ascertained  the  alterations  in  the  draft. 
Thereupon  the  draft  was  returned  to  the  Union  Bank,  and  the  money,  which 
had  been  paid,  demanded  ;  but  payment  was  refused. 

The  evidence  being  closed,  the  court  charged  the  jury  that  if  they  were 
satisfied  the  draft  had  been  altered,  in  the  manner  before  mentioned,  after 
it  was  issued  by  the  drawers,  and  that  the  plaintiffs  paid  the  amount  of  it, 
as  altered,  by  mistake,  and  without  knowledge  of  or  reason  to  suspect  the 
alterations,  they  were  entitled  to  recover  the  amount  of  money  so  paid. 
Also  that  the  rule  requiring  a  banker  to  know  the  handwriting  of  his 
customer,  as  to  the  signature  to  a  check  or  draft,  did  not  extend  to  the 
filling  up  of  the  body  thei*eof :  and  that  paying  the  draft  in  question  under 
the  circumstances  was  not  of  itself  evidence  of  any  negligence  or  want  of 
due  caution  on  the  part  of  the  plaintiffs.  There  was  an  exception  to  the 
charge,  and  to  the  refusal  of  the  court  to  charge  certain  propositions  as 
requested.     The  plaintiffs  had  a  verdict  for  $1035.38,  which  the  Superior 

1  20  Wend.  433. 
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Court  refused  to  set  aside,  and  after  judgment  the  defendants  appealed  to 
this  court. 

If.  Ketchum  for  appellant-s. 

B,  D,  Silliman  for  respondents. 

RuGGLES,  J.,  delivered  the  opinion  of  the  court. 

The  payment  of  a  bill  of  exchange  by  Hie  drawee  is  oixlinarily  an  admis- 
sion of  the  drawer's  signature,  which  he  is  not  afterwards,  in  a  controversy 
between  himself  and  the  holder,  at  liberty  to  dispute ;  and  therefore  if  the 
drawer's  signature  is  on  a  subsequent  day  discovered  to  be  a  forgery,  the 
drawee  cannot  compel  the  holder  to  whom  he  paid  the  bill,  to  restore 
the  money,  unless  the  holder  be  in  some  way  implicated  in  the  fraud.  Price 
9.  Neal.^  This  rule  is  founded  on  the  supposed  negligence  of  the  drawee 
in  faUing  by  an  examination  of  the  signature,  when  the  bill  is  presented, 
to  detect  the  forgery  and  refuse  payment.  The  drawee  is  supposed  to  know 
the  handwriting  of  the  drawer,  who  is  usually  his  customer  or  correspondent* 
As  between  him,  therefore,  and  an  innocent  holder,  the  payor,  from  this 
imputed  negligence,  must  bear  the  loss.  In  Price  v,  Neal,  the  plaintiff  had 
paid  to  Neal,  the  holder,  two  bills  of  exchange,  purporting  to  be  drawn  on 
him  by  Sutton,  whose  name  was  forged.  On  discovery  of  the  forgery,  Price 
brought  his  action  against  Neal,  to  recover  back  the  money  as  paid  by 
mistake.  Lord  Mansfield,  in  delivering  the  opinion  of  the  court  in  favor 
of  the  defendant,  said,  "  It  was  incumbent  upon  the  plaintiff  to  be  satisfied 
that  the  bill  drawn  upon  him  was  the  drawer^s  hand  before  he  accepted  or 
paid  it,  but  it  was  not  incumbent  upon  the  defendant  to  inquire  into  it." 
"  Whatever  neglect  there  was,  was  on  his  side.  It  is  a  misfortune  which 
has  happened  without  the  defendant's  fault  or  neglect." 

In  Wilkinson  v,  Lutwidge,*  Lord  Chief  Justice  Pratt  was  of  opinion 
that  "acceptance  was  a  sufficient  acknowledgment  of  the  drawer's  hand- 
writing on  the  part  of  the  acceptor,  who  must  be  supposed  to  know  the 
hand  of  his  own  correspondent."  So  the  acceptance  of  a  bill,  whether 
general,  or  for  honor,  or  supra  protest,  after  sight  of  the  bill,  admits  the 
genuineness  of  the  signature  of  the  drawer ;  and  consequently  if  the  sig- 
nature of  the  drawer  turns  out  to  be  a  forgery,  the  acceptance  will  never- 
theless be  binding,  and  entitle  a  bona  fide  holder  for  value  and  without 
notice  to  recover  thereon  according  to  its  tenor.* 

But  it  is  plain  that  the  reason  on  which  the  above  rule  is  founded  does 
not  apply  to  a  case  where  the  forgery  is  not  in  counterfeiting  the  name  of 
the  drawer,  but  in  altering  the  body  of  the  bill.  There  is  no  ground  for 
presuming  the  body  of  the  bill  to  be  in  the  drawer's  handwriting,  or  in  any 
handwriting  known  to  the  acceptor.  In  the  present  case,  that  part  of  the 
bill  is  in  the  handwriting  of  one  of  the  clerks  in  the  office  of  the  Canal 
and  Banking  Company  in  New  Orleans.  The  signature  was  in  the  name, 
and  handwriting  of  the  cashier.     The  signature  is  genuine.     The  forgery 

1  8  Barr.  1854.  <  1  Stra.  648.  <  Story  on  Bills,  %  262. 
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was  committed  by  altering  the  date,  number,  amount,  and  payee's  name. 
No  case  goes  the  length  of  saying  that  the  acceptor  is  presumed  to  know 
the  handwriting  of  the  body  of  the  bill,  or  that  he  is  better  able  than  the 
indorsers  to  detect  an  alteration  in  it.  The  presumption  that  the  drawee 
is  acquainted  with  the  drawer's  signature,  or  able  to  ascertain  whether  it 
is  genuine,  is  reasonable.  In  most  cases  it  is  in  conformity  with  the  fact. 
But  to  require  the  drawee  to  know  the  handwriting  of  the  residue  of  the 
bill,  is  unreasonable.  It  would,  in  most  cases,  be  requiring  an  impossibility. 
Such  a  rule  would  be  not  only  arbitrary  and  rigorous  but  unjust.  The 
drawee  would  undoubtedly  be  answerable  for  negligence  in  paying  an  altered 
bill,  if  the  alteration  were  manifest  on  its  face.  Whether  it  was  so  or  not 
in  this  case  was  properly  submitted  to  the  jury,  who  found  that  it  was  paid 
by  mistake  and  without  knowledge  of,  or  reason  to  suspect  the  fraudulent 
alterations.  It  would  have  been  difficult  to  find  otherwise  upon  the  evi- 
dence, the  bill  having  passed  through  the  defendants'  bank,  and  the  Charles- 
ton bank  without  suspicion.  If  the  forgery  had  been  in  the  name  of  the 
drawer,  it  might  not  perhaps  have  been  incumbent  on  those  banks  to 
scrutinize  the  bill,  because  they  might  have  relied  on  the  drawee's  better 
knowledge  of  tlie  hand ;  but  the  forgery  being  in  the  body  of  the  bill  the 
plaintiffs  were  not  more  in  fault  than  the  defendants. 

The  greater  negligence  in  a  case  of  this  kind  is  chargeable  on  the  party 
who  received  the  bill  from  the  perpetrator  of  the  forgery.  So  far  as  respects 
the  genuineness  of  the  bill  each  indorsee  receives  it  on  the  credit  of  the 
previous  indo]*ser8 ;  and  it  was  the  interest  and  duty,  in  the  present  case, 
of  the  Bank  of  Charleston,  to  satisfy  itself  that  the  bill  was  genuine,  or 
that  its  immediate  indorser  was  able  to  respond  in  case  the  bill  should  prove 
to  be  spurious.  The  party  who  fraudulently  passed  the  bill  cannot  avoid 
his  liability  to  refund  on  the  pretence  of  delay  in  detecting  the  forgery,  or 
in  giving  notice  of  it ;  and  if  reasonable  diligence  is  exercised  in  giving 
notice  after  the  forgery  comes  to  light  it  is  all  that  any  of  the  parties  can 
require.     Canal  Bank  v.  The  Bank  of  Albany.^ 

In  Smith  v.  Mercer,*  in  Cocks  v.  Masterman,'  and  in  Price  v,  Neal,^  the 
plaintiffs  who  paid  the  forged  bills,  being  chargeable  with  a  knowledge  of 
the  signature  of  the  drawer  (which  was  foi^d),  were  held  to  have  paid  it 
negligently  and  without  due  caution  and  examination,  and  on  that  ground 
it  was  that  the  defendants  to  whom  they  paid  the  money  were  held  not 
liable  without  immediate  notice  of  the  forgery.  But  in  the  present  case, 
no  such  negligence  is  imputable  to  the  plaintifis,  the  plaintiffs  being  no 
more  capable  of  detecting  the  forged  alteration  by  inspection  of  the  bill, 
than  either  of  the  other  parties. 

This  action  is  not  founded  on  the  bill  as  an  instrument  containing  the 
contract  on  which  the  suit  is  brought.     The  acceptor  can  never  have 

1  1  Hill,  287,  292,  8.  «  6  Taunt  76. 

>  9  B.  &  C.  902.  «  8  Burr.  1854. 


SECT.  I.]        GODDARD  V,   THE  MERCHANTS'  BANK.  239 

recourse  on  the  bill  against  the  indorsers.     But  the  plaintiffs'  right  of 

recovery  rests  on  equitable  grounds.     In  The  Canal  Bank  v.  The  Bank  of 

Albany,  the  principle  was  recognized  that  money  paid  by  one  party  to 

another  through  mutual  mistake  of  facts  in  respect  to  which  both  were 

equally  bound  to  inquire,  may  be  recovered  back.     The  defendants  here  as 

in  that  case  have  obtained  the  money  of  the  plaintiffs  without  right  and  on 

the  exhibition  of  a  forged  title  as  genuine,  the  forgery  being  unknown  to 

both  parties.     The  defendants  ought  not  in  conscience  to  retain  the  money, 

because  it  does  not  belong  to  them ;  and  for  the  further  reason  that  the 

defendants  and  the  previous  indorsers  have,  each,  on  the  same  principle, 

their  remedy  over  against  the  party  to  whom  they  respectively  paid  the 

money,  until  the  wrongdoer  is  finally  made  to  pay.     If  that  party  should 

be  irresponsible,  or  if  he  cannot  be  found,  the  loss  ought  to  fall  on  the 

party  who,  without  due  caution,  took  the  bill  from  him. 

In  cases  where  no  negligence  is  imputable  to  the  drawee  in  failing  to 

detect  the  forgery,  the  want  of  notice  within  the  ordinary  time  to  charge 

the  previous  parties  to  the  bill,  is  excused,  provided  notice  of  the  forgery 

be  given  as  soon  as  it  is  discovered.^ 

Judgment  affirmed. 


GODDARD  V.  THE  MERCHANTS'  BANK. 
In  the  Court  of  Appeals  op  New  York,  October,  1860. 

[Reported  in  4  Comstock,  147.] 

Appeal  from  the  Superior  Court  of  the  city  of  New  York,  where  Goddard 
and  St.  John  brought  assumpsit  against  the  Merchants'  Bank,  to  recover 
back  money  paid  by  mistake.  On  the  15th  of  September,  1847,  a  man 
calling  himself  E.  S.  Moore  presented  to  the  Bank  of  Rutland,  in  Vermont^ 
a  draft  as  follows  :  — 

$1000.  Cleveland,  Ohio,  Aug.  28, 1847. 

Canal  Bank, 

Pay  to  order  of  E.  S.  Moore,  one  thousand  dollars,  value  re- 
ceived, which  place  to  the  account  of 

S.  H.  Manm,  Cashier. 
To  American  Exchange  Bank,  N.  Y. 

No.  214. 

The  man  calling  himself  Moore  indorsed  the  draft  to  the  Bank  of  Rut- 
land,  and  received  $1000  for  it.  He  was  not  seen  or  heard  of  afterwards, 
and  his  residence  was  unknown.     The  drawer's  name  to  the  draft  was  forged. 

The  Bank  of  Rutland  sent  the  draft,  for  collection,  to  the  Farmers'  Bank 

1  Espy  9.  Bank  of  Cincinnati,  18  Wall.  604 ;  White  v.  Continental  National  Bank, 
64  N.  T.  816,  accord,    Conf,  Langton  v.  Lazarus,  5  M.  &  W.  629.  —  Ed. 
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of  Trojr,  and  that  bank  forwarded  it  for  collection  to  the  defendants'  bank 
in  New  York,  by  which  it  was  received  on  Saturday,  Sept.  18,  1847,  On 
the  same  day  the  defendants  placed  the  draft  in  the  hands  of  Mr.  Campbell, ' 
a  notary,  who  presented  it  for  payment  at  the  American  Exchange  Bank 
(the  drawees) ;  the  teller  of  which  refused  payment  for  want  of  funds  of  the 
drawer.  The  plaintiffs,  Goddard  <k  St.  John,  were  the  correspondents  in 
New  York  of  the  Canal  Bank  at  Cleveland ;  and  on  Monday  morning, 
Goddtird  called  at  the  office  of  the  notary  where  the  draft  was,  and  left  his 
check  for  the  amount,  but  did  not  then  see  the  draft,  in  consequence  of  the 
absence  of  the  notary.  On  the  following  day,  Goddard,  on  seeing  the 
draft  pronounced  it  a  forgery.  Notice  was  immediately  given  to  the  de- 
fendants, and  repayment  of  the  money  demanded,  which  they  refused. 
The  circumstances  attending  the  payment  of  the  draft,  and  affecting  the 
question  of  negligence  on  the  part  of  the  plaintiffs,  are  sufficiently  detailed 
in  the  opinion  of  Bronson,  J. 

The  plaintiffs  recovered  in  the  Superior  Court,  and  the  defendants  ap- 
pealed to  this  court. 

B.  W.  Bo7iney  for  appellants. 

H,  E.  Bavies  for  respondent. 

Bbonson,  C.  J.,  delivered  the  opinion  of  the  court 

The  drawee  of  a  bill  is  held  bound  to  know  the  handwriting  of  his  cor- 
respondent, the  drawer  ;  and  if  he  accepts  or  pays  a  bill  in  the  hands  of  a 
bona  fide  holder  for  value,  he  is  concluded  by  the  act,  although  the  bill 
turns  out  to  be  a  forgery.  If  he  has  accepted,  he  must  pay ;  and  if  he  has 
paid,  he  cannot  recover  the  money  back.  This  is  an  exception  to  the 
general  rule,  that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back.  The  exception  is  fully  established ;  but  I  do  not  see  that  it  applies 
to  this  case.  As  the  plaintiffs  intervened  and  paid  the  bill  for  the  honor  of 
the  supposed  drawers,  I  do  not  doubt  that  the  exception  would  have  ap- 
plied to  them,  as  well  as  to  the  drawees,  had  they  seen  the  bill  before  they 
parted  with  their  money;  but  they  had  not  seen  it  They  had  had  no 
opportunity  of  judging  whether  the  bill  was  in  the  handwriting  of  their 
correspondents,  the  drawers,  or  not ;  and  consequently  the  argument  which 
concludes  the  drawee  when  he  pays  after  sight  of  the  bill  proves  nothing 
against  the  plaintiffs.  Their  case  is  out  of  the  exception,  and  within  the 
general  rule  ;  and  I  see  no  reason  why  they  should  not  recover. 

But  it  is  said  that  the  plaintiffs  are  chargeable  with  negligence,  in  pay- 
ing the  draft  before  they  had  seen  it ;  also  that  they  prevented  the  service 
of  notices  of  protest  on  Monday  the  20th  of  September,  the  last  day  for 
giving  notice  ;  and  consequently  they  cannot  recover.  How  are  the  facts  1 
The  plaintiffs  were  informed  on  the  Monday  morning  in  question  that 
there  was  a  draft  for  SIOOO  drawn  by  their  correspondents,  the  Canal  Bank 
of  Cleveland,  on  the  American  Exchange  Bank  ;  that  it  had  been  protested 
on  Saturday,  and  was  then  in  the  hands  of  Notary  Campbell.     This  infor^ 
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mation  they  got  from  the  teller  of  the  American  Exchange  Bank,  the  teller 
of  the  Merchants'  Bank,  and  from  Mr.  Riker,  another  notary,  who  occupied 
the  same  office  with  Mr.  Campbell,  and  who  received  papers  and  answered 
questions  for  Mr.  Campbell  when  he  was  absent  from  the  office,  as  he  was 
when  Goddard,  one  of  the  plaintiffs,  called  to  take  up  the  draft.  On  this 
information  Goddard  acted;  and  supposing  that  the  Canal  Bank  had  by 
mistake  drawn  on  the  Exchange  Bank,  with  which  it  had  just  before  kept 
an  account,  instead  of  drawing  on  the  plaintiffs,  and  wishing  to  protect  the 
credit  of  the  drawers,  he  left  a  check  with  Mr.  Riker  for  the  amount  of  the 
draft  and  notary's  fees,  for  the  purpose  of  taking  up  the  draft,  and  re- 
quested to  have  it  sent  to  the  plaintiffs'  office  on  that  day,  which  Mr.  Riker 
said  would  be  done,  or  that  he  would  tell  Mr.  Campbell  that  the  plaintiffs 
wanted  the  draft  sent  down.  Riker  delivered  the  check  and  did  the  er- 
rand when  Campbell  came  in.  Campbell  took  the  check  and  paid  the 
money  to  the  defendants ;  but  instead  of  sending  the  draft  to  the  plaintiffs, 
he  put  it  in  his  trunk  and  kept  it  until  Tuesday  morning,  when  Goddard 
called  and  inquired  for  it.  On  seeing  the  draft  Goddard  immediately  pro- 
nounced it  a  forgery,  and  thereupon  went  to  the  defendants'  bank  and  de- 
manded back  the  money.  Now  in  all  this  I  am  unable  to  see  anything 
like  culpable  negligence  on  the  part  of  Goddard.  He  was  told  that  there 
was  such  a  draft,  —  importing,  of  course,  that  it  was  a  genuine  draft.  He 
got  the  information  from  the  defendants'  teller,  and  also  from  Mr.  Riker, 
who  received  papers  and  answered  questions  for  Mr.  Campbell,  to  whose 
hands  the  defendants  had  intrusted  the  draft.  But  it  is  not  neccssarv  to 
connect  the  defendants  with  the  information.  When  Goddard  went  to  the 
notary's  office,  he  told  Mr.  Riker  he  had  been  informed — not  by  the  sup- 
posed drawers,  but  by  persons  in  New  York  —  that  Mr.  Campbell  had  a 
draft  in  his  hands  drawn  by  the  Canal  Bank  of  Cleveland ;  and  he  left  a 
check  to  take  up  such  a  draft,  —  meaning  of  course  a  genuine  draft.  Neither 
Campbell  nor  his  principals,  the  defendants,  had  any  right  to  the  check, 
except  for  the  purpose  of  taking  up  a  genuine  draft ;  and  when  Campbell 
received  the  check  and  paid  it  over  to  the  defendants,  both  he  and  they 
tacitly  affirmed  that  the  draft  was  genuine.  Independently  of  the  implied 
obligation  to  send  the  draft  to  the  plaintiffs  on  that  day,  it  would  have 
been  an  act  of  prudence  on  the  part  of  the  defendants,  or  their  agent  the 
notary,  to  send  it.  But  when  we  take  into  consideration  the  request  that 
the  draft  should  he  sent,  which  was  communicated  to  the  notary  when 
he  received  the  check,  it  is  clear  that  whatever  of  negligence  there  was 
in  the  transaction  was  all  on  the  other  side,  and  not  on  the  side  of  the 
plaintiffs. 

It  is  true  that  if  the  plaintiffs  had  not  intervened,  the  notices  would  have 
been  sent  off  on  Monday,  which  was  in  time,  instead  of  Tuesday,  which 
was  too  late.  But  it  is  also  true  that  had  the  notary  performed  the  im- 
plied condition  on  which  he  received  the  check,  and  sent  the  draft  to  the 

16 
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plaintiffs  on  that  day,  he  'would  either  have  learned  that  the  draft  was  a 
forgery  in  time  to  give  legal  notice,  or  the  plaintiffs  would  have  concluded 
themselves  by  holding  the  draft,  without  declaring  the  foi^ery,  until  it  was 
too  lat«  to  give  legal  notice. 

There  was  in  truth  no  use  in  giving  notice  of  the  dishonor  of  the  bill, 
with  the  view  of  charging  any  party  to  it.  The  defendants  only  had  it  for 
collection,  and  wanted  no  recourse.  Notice  to  the  supposed  drawers  could 
serve  no  purpose,  because  the  bill  was  a  forgery :  and  Moore,  the  payee, 
who  forged  the  bill,  was  answerable  to  the  Bunk  of  Rutland,  which  he  had 
defrauded,  without  notice. 

It  is  said  that  early  notice  would  have  increased  the  probability  of  catch- 
ing the  felon.  Let  us  examine  that  suggestion.  If  the  plaintiffs  had  not 
intervened,  notice  would  have  been  sent  on  Monday ;  but  it  would  have 
been  notice  of  protest,  and  not  of  the  forgery.  The  Bank  of  Rutland  would 
have  heard  nothing  about  a  forgery,  until  it  should  have  got  a  response 
from  the  notice  of  protest  sent  to  the  Canal  Bank  in  Ohio.  There  would 
have  been  a  delay  of  a  week  at  the  least.  Whereas  as  the  case  was,  notice 
of  the  forgery,  as  well  as  of  protest,  was  sent  off  the  next  day,  both  to  the 
Bank  of  Rutland  and  the  Canal  Bank.  From  this  view  of  the  case  it 
seems  reasonable  to  believe,  that  what  was  in  fact  done  was  more  likely  to 
prove  beneficial  to  the  Bank  of  Rutland,  which  owned  the  bill,  than  the 
thing  which  would  have  happened  if  the  plaintiffs  had  done  nothing. 

But  whatever  may  be  the  probability,  or  whoever  else  may  be  in  fault,  I 
think  the  plaintiffs  have  neither  done  any  wrong,  nor  neglected  any  duty  ; 
and  am  of  opinion  that  the  judgment  should  be  affirmed. 

RuoGLES,  J.,  dissenting.  Acceptance  or  payment  of  a  bill  of  exchange 
or  check  by  the  drawee  is  an  admission  of  the  drawer's  signature,  which 
the  drawee  is  not  at  liberty  afterwards  to  contradict,  as  against  a  bona  fide 
holder  of  the  bill.  The  drawer  is  supposed  to  be  the  drawee's  oorresi)ond- 
ent  and  acquaintance,  with  whose  signature  he  is  familiar,  and  negligence 
is  therefore  imputed  to  the  drawee  when  he  pays  a  bill  to  which  the  draw- 
er's name  is  forged.  The  duty  of  ascertaining  whether  the  drawer's  signa- 
ture is  genuine  before  acceptance  or  payment  by  the  drawee,  is  imposed  on 
him  for  the  benefit  and  safety  of  the  holder,  who  is  entitled  to  know  with- 
out delay  after  the  presentment  of  the  bill,  whether  it  is  accepted,  or  if 
payable  at  sight,  whether  it  is  paid.  This  knowledge  is  necessary  to  en- 
able the  holder  to  take  immediate  measures  against  the  previous  indorsers 
and  drawer,  who  are  liable  if  the  bill  be  dishonored. 

It  being  the  duty  of  the  drawee  to  satisfy  himself  of  the  genuineness  of 
the  bill  before  he  accepts  or  pays,  and  it  being  important  to  the  holder  and 
other  previous  parties  that  he  should  do  so,  it  is  settled  that  he  accepts  or 
pays  at  his  peril.  If  he  accepts  he  is  bound  to  pay,  although  the  drawer's 
signature  turn  out  to  be  forged  ;  and  if  he  pays  he  cannot  recover  back  his 
money,  unless  the  forgery  is  discovered  and  notice  given  immediately,  or 
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within  such  time  as  to  give  the  holder  the  same  advantage  of  proceeding 
against  the  party  from  whom  he  received  the  bill,  as  if  it  had  been  dis- 
honored. Price  V.  Neal ;  *  Smith  v,  Chester ;  *  Smith  v.  Mercer ;  •  Wil- 
kinson V,  Johnston;^  Cocks  v.  Masterman.^  The  latter  case  seems  to 
enforce  the  rule  with  too  much  rigor,  because  in  case  of  the  payment  of  a 
forged  bill,  it  requires  the  discovery  of  the  forgery  to  be  made  and  notice 
given  on  the  same  day,  so  as  to  give  to  the  holder  even  earlier  information 
of  the  forgery  than  he  would  have  been  entitled  to  upon  the  protest  of  the 
bill  for  non-payment. 

The  drawee  is  entitled  to  see  the  bill,  and  to  have  an  opportunity  to  ex- 
amine and  inspect  it,  and  if  necessary  to  inquire  as  to  the  drawer's  signa- 
ture, before  he  is  bound  to  accept  or  pay,  and  it  is  his  duty  to  exercise  a 
due  and  proper  caution,  not  only  for  his  own  sake  but  for  the  sake  of  the 
holder,  who  is  not  supposed  to  have  the  same  means  of  detecting  a  forgery 
in  the  drawer's  name,  as  are  possessed  by  the  drawee.  It  is  not  unreasona- 
ble to  require  the  drawee  to  ascertain  at  his  peril  whether  the  bill  is  genii- 
ine  before  he  accepts  or  pays.  He  incurs  no  responsibility  to  the  drawer 
by  refusing  to  accept,  where  there  is  reasonable  ground  of  doubt ;  while  by 
accepting  or  paying  under  such  circumstances,  the  holder  is  induced  to 
release  his  vigilance  against  the  party  from  whom  he  took  the  bill,  and 
may  thereby  lose  the  opportunity  of  compelling  payment  from  him  in  case 
the  bill  should  turn  out  a  forgery.  The  rule,  therefore,  which  requires  that 
the  drawee  should  by  all  the  means  in  his  power  satisfy  himself  as  to  the 
drawer's  signature  before  he  accepts  or  pays,  being  reasonable  and  necessary, 
should  not  be  departed  from,  or  frittered  away  by  exceptions  resting  on 
slight  grounds. 

The  plaintiffs  were  not  the  drawees  of  the  bill,  but  they  were  the  friends 
and  correspondents  of  the  supposed  drawers,  and  paid  the  bill  for  their 
honor.  They  stand  in  no  better  position  in  regard  to  the  point  in  ques- 
tion, than  if  they  had  been  the  drawee ;  they  were  equally  bound  to  see 
and  examine  the  bill,  and  to  decide  at  their  peril  as  to  its  being  genuine. 
See  cases  above  referred  to.  They  were  no  more  entitled  than  the  drawees 
to  put  the  holder's  right  in  danger,  by  negligent  payment  of  a  foi-ged  bill. 
When  Mr.  Goddard  paid  the  bill  he  knew  that  the  account  between  the 
Canal  Bank  of  Cleveland  and  the  American  Exchange  Bank  had  been 
closed.  This  appears  from  a  passage  in  his  letter  to  the  Canal  Bank,  of  the 
21st  of  September.  The  fact  that  the  draft  purported  to  be  drawn  on  a 
bank  with  which  the  drawees  had  discontinued  their  dealings,  ought,  it 
seems  to  me,  to  have  awakened  the  suspicions  of  Mr.  Goddard  in  relation  to 
the  draft,  so  far  at  least  as  to  have  induced  him  to  look  at  it  before  he 
paid  the  money.  Instead  of  that,  however,  he  paid  it  without  having  seen 
it,  and  as  it  seems  to  me,  without  the  excuse  of  a  want  of  opportunity  to 

1  3  Burr.  1864.  «  1  T.  R.  654.  »  6  Taunt.  76. 

<  8  B.  &  C.  428.  •  9  B.  &  C.  902. 
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Bee  it  The  draft  was  presented  at  the  American  Exchange  Bank  for  pay- 
ment on  Saturday,  the  18th  of  September,  when  payment  was  refused. 
Having  heard  of  the  draft  from  the  teller  of  the  Merchants'  Exchange  Bank, 
and  ascertained  that  it  was  in  the  hands  of  the  notary,  he  called  at  the 
notary's  office  on  Monday  morning  before  the  notary  had  come  in,  for  the 
purpose  of  paying  the  draft,  and  made  known  his  business  to  Mr.  Kiker, 
whom  he  found  there.  He  was  requested  to  wait  a  few  minutes  until  the 
notary  came,  but  declined  doing  so,  and  left  his  check  with  Mr.  Riker  to 
be  handed  to  the  notary  for  the  payment  of  the  draft,  requesting  that  the 
notices  of  protest  which  had  been  prepared  should  not  be  sent  out,  and 
they  were  withheld  accordingly.  The  plaintiff  might  without  any  difficulty 
have  seen  the  bill.  It  was  not  withheld  by  the  notary.  The  plaintiff 
might  have  obtained  it  during  the  day  by  calling  or  sending  to  the  notary's 
office,  in  season  to  have  discovered  the  forgery  and  to  have  despatched  the 
notices  to  the  previous  parties.  It  is  true  the  notary  was  requested  to 
send  the  bill  to  the  plaintiff's  office,  and  that  this  was  not  done  ;  but  this 
was  a  request  addressed  to  the  courtesy  of  the  notary,  and  not  a  demand 
which  he  had  a  right  to  make,  or  with  which  the  notary  was  bound  to  com- 
ply. If  Mr.  Goddard's  business  made  it  inconvenient  for  him  to  call  for 
the  bill,  it  might  be  equally  inconvenient  for  the  notary  to  send  it.  There 
was  no  obligation  on  the  part  of  the  notary  to  send  it.  Riker,  who  was  in 
the  notary's  office,  does  not  swear  that  he  promised  to  send  it,  or  told  him 
it  would  be  sent.  He  thinks  he  said  that  the  draft  would  be  sent  down,  or 
that  he  would  tell  the  notary  that  Goddard  wanted  it  sent  down.  This  is 
no  proof  of  a  promise  to  send  it;  and  Mr.  Goddard,  in  his  letter  to  the 
Bank  at  Cleveland,  states  thai  he  requested  it  to  be  sent,  but  does  not  pre- 
tend that  Riker  undertook  to  send  it  or  held  out  any  expectation  that  it 
would  be  sent.  The  evidence  forms,  in  my  opinion,  no  excuse  to  the 
plaintiffs  for  not  having  exercised  the  usual  and  necessary  caution  of  look- 
ing at  the  bill  before  they  paid  the  money. 

The  plaintiff's  counsel  insist  that  negligence  in  paying  the  draft  nnseen, 
is  not  imputable  to  the  plain  tiffs,  because  payment  was  made  on  the  de- 
fendants' representation  through  their  agent,  the  notary,  that  there  was  a 
draft  of  the  Canal  Bank  in  existence  when  in  fact  there  was  not.  But  this 
reason  is  unsound.  The  holder  of  an  indorsed  dmft,  as  we  have  before 
seen,  has  not  the  means  of  knowing  whether  the  drawer's  signatui'^  is  genu- 
ine or  not ;  but  the  drawee  has.  The  holder  looks  to  the  drawee  for  in- 
formation on  that  point,  and  the  drawee  does  not  look  to  the  holder.  The 
drawee,  on  accepting  or  paying,  answers  that  inquiry  at  his  peril.  There 
was  in  fact,  in  this  case,  no  representation  that  the  draft  was  genuine. 
The  presentment  of  a  draft  is  not  such  a  representation.  If  it  were  so,  it 
would  always  excuse  payment  without  sight  of  the  paper,  and  would  sub- 
vert the  rule  on  this  subject  which  has  been  long  settled  and  rests  on  the 
soundest  reasons. 
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What  were  the  consequences  of  the  negligence  of  the  plaintiffs,  in  paying 
the  bill  without  having  seen  the  bill  f  The  forgery  was  discovered  on  the 
next  day,  as  soon  as  Mr.  Goddard  inspected  the  bill,  and  it  would  have  been 
detected  on  Monday,  before  payment,  if  he  had  acted  with  the  ordinary 
caution,  of  seeing  the  bill  on  that  day,  as  he  might,  without  any  difficulty, 
have  done.  In  that  case,  it  would  have  been  the  notary's  duty  to  have 
informed  the  Bank  of  Rutland  of  the  forgety,  by  letter  of  the  same  day, 
and  this  we  are  to  presume  would  have  been  done.  But  the  plaintiffs,  on 
Monday,  paid  the  bill  without  having  seen  it,  and  thus  stopped  the  notice 
of  the  forgery ;  and  the  Bank  of  Rutland  lost  the  advantage  of  a  day*s 
time  in  taking  measures  to  compel  the  repayment  of  the  money  from 
Moore.  The  delay  of  a  day  is  as  effectual  to  discharge  the  holder  of  a  bill 
under  such  circumstances,  as  the  delay  of  a  month  or  a  year.  It  is  only  in 
those  cases  in  which  the  drawee  pays  the  bill  without  fault  on  his  part,  that 
the  failure  to  give  strict  notice  is  excused.  Such  was  the  case  in  The 
Canal  Bank  t;.  The  Bank  of  Albany.  The  indorscr^s  name  was  in  that  case 
forged,  and  the  drawee  had  no  better  opportunity  to  know  or  to  ascertain 
this  than  the  holders.  Both  stood  in  respect  to  the  exercise  of  vigilance, 
on  the  same  footing.  And  so  in  the  case  of  The  Bank  of  Commerce  v.  The 
Union  Bank,  decided  at  the  last  term,  where  the  body  of  the  bill  had  been 
altered,  but  the  signature  was  genuine,  it  was  held  tliat  negligence  was  not 
imputable  to  the  drawee  in  paying  the  bill,  because,  although  he  was  bound 
to  know  or  ascertain  the  verity  of  the  signature,  it  was  not  so  as  to  the 
body  of  the  bill,  as  to  which  it  was  no  more  incumbent  upon  him  than  upon 
the  holder,  to  discover  the  forgery.  Neither  of  those  cases  excuses  neglect 
on  the  part  of  the  drawee,  in  taking  the  usual  care  and  precaution  against 
paying  a  forged  bill.  Both  those  decisions  rest  on  the  ground  that  there 
was  no  negligence  or  fault  to  be  imputed  to  the  drawees,  and  in  that  re- 
spect they  differ  entirely  from  the  present.  This  is  a  case  of  money  paid 
by  mistake ;  but  by  a  mistake  which  happened  through  the  negligence  of 
the  party  who  paid  it ;  a  mistake  which  in  cases  of  this  nature,  must  jeop- 
ardize the  rights  of  the  holder  of  the  biU,  and  which  for  that  reason  ought 
not,  on  grounds  of  public  policy,  to  be  made  the  foundation  of  a  claim  to 
have  the  money  restored.  Mistake  by  the  drawee  in  paying  a  forged  bill, 
without  negligence  on  his  part,  excuses  the  want  of  notice  until  the  forgery 
is  discovered.  But  mistake  arising  fix)m  the  drawee's  carelessness  in  paying 
a  forged  bill  without  sight,  when  the  sight  of  the  bill  would  have  disclosed 
the  forgery,  is  no  excuse  for  the  want  of  notice  or  the  delay  in  giving  it. 

In  the  present  case,  it  is  evident,  that  if  Mr.  Goddard  had  looked  at  the 
bill  on  Monday,  the  20th  of  September,  the  foi^ry  would  have  been  dis- 
covered on  that  day ;  and  the  Rutland  Bank  would  have  had  notice  in 
time  to  have  caused  the  arrest  of  Moore  at  Cleveland.  The  letter  which 
the  Rutland  Bank  sent  to  the  bank  at  Cleveland,  describing  his  person, 
arrived  there,  notwithstanding  the  delay  in  the  notice  of  the  forgery,  on 
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the  same  day  that  a  person  answering  to  that  description  had  offered  a 
forged  certificate  of  deposit  at  that  bank,  but  who  could  not  be  found  aftf  r 
the  airival  of  the  letter.  Although  it  is  not  necessary  in  the  present  case 
to  show  that  the  Bank  of  Rutland  sustained  actual  damage  by  the  delay, 
this  circumstance  exemplifies  the  propriety  of  the  rule  which  requires  vigi- 
lance on  the  part  of  the  drawee,  for  the  benefit  and  safety  of  the  prior 
parties  to  the  bill. 

This  is  perhaps  a  hard  case  upon  the  plaintiffs ;  but  I  am  of  opinion  that 
they  cannot  be  permitted  to  recover,  without  overthrowing  valuable  and 
well-settled  principles  of  commercial  law. 

Jewett,  J.,  concurred  with  Ruggles,  J. 

And  thereupon  the  judgment  of  the  Superior  Court  was  affirmed. 


McKLEROY  v.   SOUTHERN  BANK  OF  KENTUCKY. 
In  The  Supreme  Court  op  Louisiana,  May,  1859. 

[Repcrted  in  14  Louisiana  Annual  Reports,  458.] 

Appeal  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 

Clark  dh  Bayne  for  plaintiffs  and  appellants. 

ThomaB  Ilunton  for  defendants. 

Land,  J.     The  evidence  in  this  case  establishes  the  following  facts,  viz. : 

The  plaintiffs  were  the  factors  of  James  Smith,  a  cotton  planter,  residing 
in  the  State  of  Arkansas.  One  John  Zimmer,  who  had  for  a  few  months 
been  a  private  tutor  in  Smith's  family,  assuming  the  name  of  John  Bel- 
mont, forged  a  draft  on  the  plaintiffs,  in  the  name  of  Smith,  as  follows :  — 

f  986.  HoMKSTEAD,  November  5th,  1857. 

On  the  15th  Deceml^r,  1857,  pay  to  the  order  of  John  Belmont  nine 
hundred  and  eighty-six  doIliu*s,  value  received,  and  charge  the  same  to  the 
account  of  Jas.  Smith. 

To  Messrs.  McKlekoy  &  Biiadfokd,  New  Obleaks,  La. 

Zimmer  also  forged  a  letter  of  introduction,  in  the  name  of  Smith,  to 
Shotwell  &  Son,  of  Louisville,  Kentucky,  as  follows :  — 

Homestead,  Nov.  5, 1857. 
Messrs.  Shotwell  &  Son. 

Gentlemen  :  —  I  introduce  to  you  Mr.  John  Belmont,  a  gentleman  who 
resided  in  my  family  as  our  tutor.  Having  been  sick,  he  is  now  travelling 
to  improve  his  health.  I  gave  him  a  draft  on  McKleroy  &  Bradford,  my 
commission  house  in  New  Orleans^  which  he  is  desirous  to  get  cashed  in 
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your  city.  If  you  can  give  Mr.  Belmont  any  assistance,  by  perhaps  recom- 
mending my  draft,  as  Mr.  Belmont  is  a  stranger  in  your  city,  and  not  yet 
fully  recovered,  you  will  greatly  oblige  me. 

I  am,  gentlemen,  yours  respectfully, 

James  Smith. 

The  house  of  Shotwell  <fe  Son  had  been  in  correspondence  with  James 
Smith  for  about  twelve  years ;  and  being  deceived  by  the  forger,  indorsed 
the  draft  for  the  purpose  of  enabling  the  holder  to  negotiate  it.  The  draft, 
bearing  the  indorsements  of  John  Belmont  and  of  Shotwell  &  Son,  was  pre- 
sented for  discount  at  the  Branch  of  the  Southern  Bank  of  Kentucky,  and 
being  considered  good,  was  purchased  by  the  bank.  The  draft  was  remitted 
to  the  Louisiana  State  Bank,  with  the  following  additional  indorsement 
upon  it,  —  "  Pay  to  R.  J.  Palfrey,  cashier,  J.  B.  Alexander,  cashier."  The 
draft  thus  indorsed  was  presented  to  plaintiffs  for  acceptance  by  the  Louis- 
iana State  Bank,  and  was  accepted  on  the  last  of  November,  or  first  of 
December,  and  was  paid  at  maturity,  on  the  eighteenth  of  December,  1857, 
by  the  plaintifis  to  the  agent  of  the  Southern  Bank  of  Kentucky.  In  Jan- 
uary, 1858,  James  Smith,  being  in  the  city,  made  known  to  the  plaintifis, 
upon  an  examination  of  his  account  with  them,  that  the  draft  was  a  for- 
gery. Mr.  Shotwell,  of  the  house  of  Shotwell  &  Son,  was  in  this  city  at 
the  time,  and  was  immediately  sent  for,  and  the  fact  of  foi^ery  communi- 
cated to  him.  On  the  9th  of  January,  1858,  the  plaintiffs  gave  formal 
notice  by  letter,  of  the  forgery,  to  A.  L.  Shotwell  &  Son,  to  the  Southern 
Bank  of  Kentucky,  and  also  the  Louisiana  State  Bank. 

This  suit  was  instituted  by  the  plaintiffs  to  recover  back  the  money  paid 
on  the  draft,  on  the  ground  of  payment  in  error. 

There  was  judgment  for  the  defendant,  and  the  plaintiffs  have  appealed. 

The  District  Judge  held,  that  the  acceptance  of  a  bill  of  exchange  admits 
the  genuineness  of  the  dntwer's  signature,  and  that  where  an  acceptor  has 
paid  to  a  bona  fide  holder  of  a  forged  draft  or  bill,  having  no  notice  of 
the  forgery,  he  cannot  recover  back  the  money  paid,  although  the  foi^ry 
is  established  by  the  most  conclusive  evidence.  And  where  one  of  two 
innocent  persons  must  suffer,  he  who  has  misled  the  other,  or  has  omitted 
his  duty,  must  bear  the  loss. 

These  principles  of  law  are  well  established,  and  admit,  perhaps,  of 
neither  doubt  nor  controversy,  and  if  applicable  to  this  case,  must  deter- 
mine the  rights  of  the  parties. 

The  defendant  became  the  holder  of  the  draft  before  it  was  accepted  by 
the  plaintifis,  and  before  they  had  any  knowledge  of  its  existence,  and  con- 
sequently before  tlie  defendant  had  any  right  of  action  against  them  for  its 
recovery.  The  plaintiffs,  therefore,  had  done  no  act  which  induced  the 
defendant  to  believe  the  signature  of  the  drawer  to  be  genuine,  at  the  time 
the  bill  was  purchased.     How,  then,  can  it  be  said  that  the  defendant  pur- 
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chased  the  bill  on  the  faith  of  the  plaintiffs'  acceptance,  or  on  their  guaran- 
tee of  the  genuineness  of  the  drawer's  signature  1  Or  how  can  it  be  said 
that  the  plaintiffs  misled  the  defendant  at  the  time  of  the  purchase  of  the 
bill,  or  was  then  guilty  of  the  omission  of  any  duty  toward  the  defendant 
as  the  purchaser  of  the  bill  ? 

If  the  defendant  had  purchased  the  bill  on  the  faith  of  the  acceptance  of 
plaintiffs,  or  had  sustained  any  loss  in  consequence  of  their  negligence,  we 
would  have  no  difficulty  in  affirming  the  judgment  of  the  lower  court ;  but 
such  are  not  the  facts  made  known  to  us  by  the  record. 

The  defendant  purchased  the  bill  on  the  faith  of  the  indorsement  of 
Shotwell  <&  Son,  which  was  a  warranty  of  the  genuineness  of  the  drawer's 
signature  to  the  bank ;  and  there  is  no  good  reason,  why  the  accidental 
payment  made  by  the  plaintiffs  should  inure  to  the  benefit  of  the 
defendant. 

Mr.  Chitty  says  on  this  subject,  "  If  he  [the  holder]  thought  fit  to  rely 
on  the  bare  representation  of  the  party  from  whom  he  took  it  [the  bill], 
there  is  no  reason  that  he  should  profit  by  the  accidental  payment,  when 
the  loss  had  already  attached  iipon  himself,  and  why  he  should  be  allowed 
to-  retain  the  money,  when,  by  an  immediate  notice  of  the  forgery,  he  is 
enabled  to  proceed  against  all  other  parties,  precisely  the  same  as  if  the 
payment  had  not  been  made,  and  consequently,  the  payment  to  him  has 
not  in  the  least  altered  his  situation,  or  occasioned  any  delay  or  prejudice. 
It  seems  that,  of  late,  upon  qiiestions  of  this  nature,  these  latter  considera- 
tions have  influenced  the  court  in  determining  whether,  or  not,  the  money 
shall  be  recoverable  back;  and  it  will  be  found,  on  examining  the  older 
cases,  that  there  were  facts  affording  a  distinction,  and  that  upon  attempt- 
ing to  reconcile  them  they  are  not  so  contradictory  as  might  on  first  view 
have  been  supposed."  ^ 

The  facts  in  this  case  afford  the  distinction  to  which  Mr.  Chitty  refers, 
and  takes  the  case  out  of  the  general  rule,  which  prevents  the  acceptor  of  a 
bill  of  exchange  from  recovering  back  the  money  paid  in  cases  of  forgery  of 
the  drawer's  signature. 

The  loss  had  already  attached  before  the  bill  was  either  accepted  or  paid, 
and  the  acceptors  gave  immediate  notice  to  the  defendant,  and  Shotwell  <k 
Son,  after  ascertaining  for  the  first  time,  from  James  Smith,  in  whose  name 
the  bill  was  drawn,  the  &ct  of  forgery. 

The  evidence  shows  that  plaintiffs  accepted  the  bill,  in  the  language  of 
the  witness,  ''chiefly  through  the  respectability  of  the  channels  through 
which  it  came."  It  is,  therefore,  difficult  to  conceive  upon  what  principle 
of  equity  or  right  the  defendant  can  be  permitted  to  retain  the  money  paid 
in  error  by  the  plaintiffs,  upon  the  facts  of  this  case.  No  authority  appli- 
cable to  the  particular  circumstances  of  this  case  has  been  cited  by  the 

1  Chitty  on  Bills,  464 
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defendaut's  counsel,  and  we  have  no  hesitation  in  reversing  the  judgment 
upon  the  authority  of  Mr.  Chitty,  above  quoted. 

In  a  case  like  the  present,  the  acceptor  is  not  estopped  from  proving  the 
forgery  of  the  bill. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged,  and 
decreed,  that  the  plaintiffs  do  have  and  recover  of  the  defendant  the  sum  of 
nine  hundred  and  eighty -six  dollara,  with  five  per  cent  per  annum  interest, 
from  the  18th  day  of  December,  1857,  with  costs  in  both  courts. 


HOFFMAN  &  CO.  v.  BANK  OF  MILWAUKEE. 
In  the  Supreme  Court  of  the  United  States,  December,  1870. 

[Reported  in  12  Wallace,  181.] 

Error  to  the  Circuit  Court  for  the  District  of  Wisconsin ;  the  case  being 
thus : — 

Chapin  &  Miles,  a  forwarding  and  commission  fiim  in  Milwaukee,  were 
engaged  in  moving  produce  to  Hoffman  &  Co.,  of  Philadelphia,  for  sale 
there.  The  course  of  their  business  was  thus  :  They  first  shipped  the 
produce,  obtaining  a  bill  of  lading  therefor,  to  which  they  attached  a  draft 
drawn  by  them  on  their  consignee  for  about  the  value  of  the  grain,  and 
then  negotiated  the  draft  with  bill  of  lading  attached,  to  some  bank  in 
Milwaukee,  and  obtained  the  money.  It  was  understood  that  the  draft 
was  drawn  upon  the  credit  of  the  property  called  for  by  the  bill  of  lading, 
and  would  be  paid  by  the  consignee  upon  receipt  of  the  bill  of  lading ;  and 
—  with  perhaps  a  single  exception  where  the  bills  of  lading,  not  being 
obtained  during  bank  hours,  were  sent  otherwise  than  with  the  draft  —  the 
drafts  were  accompanied  Viy  such  bills.  The  Philadelphia  firm,  however, 
rarely  knew  what  flour  belonged  to  any  particular  bill  of  lading ;  not  being 
obliged  by  the  railroad  clerks  at  Philadelphia,  where  they  were  known,  to 
exhibit  any  bill  of  lading  in  order  to  get  the  flour,  and  their  custom  being, 
on  getting  notice  from  the  railroad  office  that  flour  had  arrived  for  them, 
to  pay  the  charges,  give  receipts,  and  send  their  drayman  for  it,  and  bring 
it  away.  It  was  the  practice  of  the  Milwaukee  firm  to  advise  their  Phila- 
delphia correspondents  by  letter  of  shipments  made  and  drafts  drawn,  which 
advisements  were  acknowledged  with  a  promise  "  to  honor  the  drafts.*' 
When  flour  was  "  slow  "  in  going  forward  they  corresponded  with  the  Mil- 
waukee house  about  it,  but  did  not  on  that  account  refuse  acceptance  or 
payment  of  any  bill. 

Having  been  thus  dealing  for  about  sixteen  months,  Chapin  &  Miles  drew 
three  drafts  on  Hoffman  &  Co.,  in  the  ordinary  way,  and  attaching  to  them 
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bills  of  lading  which  they  had  forged,  negotiated,  iu  the  ordinary  course  of 
business,  the  drafts,  with  the  forged  bills  of  ladin^^  attached,  to  the  City 
Bank  of  Milwaukee,  getting  the  money  for  them.  The  bank  knew  nothing 
of  the  forgery  of  the  bills  of  lading.  The  ordinary  correspondence  between 
the  two  houses  took  place.  That  in  regard  to  one  draft  will  exhibit  its 
character. 

Milwaukee,  February  26th,  1869. 
Messrs.  Hoffman  &  Co.,  Philadelphia. 

Dear  Sirs,  —  We  ship  to  you  to-day  200  bbls.  "  Prairie  Flour,"  and 
draw  at  s't  for  $1100,  which  please  honor.  Will  draw  for  $5  only  when 
we  can,  but  must  crowd  $5^  part  of  the  time. 

Yours,  truly, 

Chapin  &  Miles. 

Philadelphia,  March  2d,  1869. 
Messrs.  Chapin  &  Miles. 

Gentlemen,  —  Yours  26th  ult.  here.  Your  draft  $1 100  will  be  paid, 
but  we  think  you  should  try  to  keep  them  down  to  $5  per  barreL  We 
advise  sale  of  100  Prairie,  at  $7,  and  54,  at  $7.25. 

Yours,  respectfully, 

Hoffman  &  Co. 

No  flour  was  forwarded.  The  Milwaukee  bank  forwarded  the  drafts, 
however,  with  the  forged  bills  of  lading  attached,  to  their  correspondent, 
the  Park  Bank  in  New  York,  for  collection.  The  Parle  Bank  forwarded  the 
same  to  its  correspondent,  the  Commonwealth  Bank  of  Philadelphia,  for 
the  same  purpose,  and  the  latter  bank  presented  the  draft  and  bill  of  lading 
to  the  drawees,  Hoffman  &  Co.,  who,  knowing  the  drafts  to  be  genuine,  and 
not  supposing  that  the  bills  of  lading  were  otherwise,  paid  the  drafts  to  the 
Philadelphia  Bank,  which  remitted  the  money  back  to  the  Park  Bank  to 
the  credit  of  the  Bank  of  Milwaukee. 

No  flour  coming  forward,  Hoflman  &  Co.  discovered  that  the  bills  of 
lading  were  forged,  and  Miles  <k  Chapin  being  insolvent,  they  sued  the  Bank 
of  Milwaukee  to  recover  the  amount  paid,  as  above  stated. 

The  declaration  in  the  case  contained  the  common  counts  in  assumpsit, 
with  a  notice  attached  to  the  defendant,  **  that  the  action  was  brought  to 
recover  $3100,  money  paid  by  the  plaintifi*,  under  mistake  of  fact,  upon 
drafts  and  bills  of  lading  (of  which  copies  were  annexed),  the  mistake  being 
that  the  plaintifls  paid  the  money  upon  the  belief  that  the  said  bills  of 
lading  were  genuine  instruments ;  whereas,  in  fuct,  they  were  forged ;  the 
amount  of  money  paid  being  the  amount  called  for  by  the  drafts,  which 
was  paid  upon  the  credit  and  inducement  of  the  bills  of  lading." 

Neither  the  name  of  the  defendant,  the  Milwaukee  Bank,  nor  of  any  of 
its  officers  or  agents,  appeared  in  or  upon  the  bills  of  lading  in  question, 
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and  had  it  not  been  for  extrinsic  evidence,  it  could  not  have  been  told  from 
those  bills  that  the  bank  had  had  anything  to  do  with  them.  Nor  had  the 
bank  had  any  dealings  or  correspondence  of  any  kind  with  the  Philadelphia 
house,  relative  to  the  shipments  of  flour  by  Chapin  &  Miles,  or  relative  to 
the  drafts  drawn  by  them. 

On  this  case  the  court  below  directed  the  jury  to  find  for  the  bank, 
defendant  in  the  case,  and  the  plaintiffs  brought  the  case  here. 

Mr.  M,  H,  Carpenter,  for  the  plaintiff  in  error. 

Mr.  J,  W,  Cary,  for  the  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Acceptors  of  a  bill  of  exchange,  by  the  act  of  acceptance  admit  the 
genuineness  of  the  signatures  of  the  drawers,  and  the  competency  of  the 
drawers  to  assume  that  responsibility.  Such  an  act  imports  an  engagement, 
on  the  part  of  the  acceptor,  to  the  payee  or  other  lawful  holder  of  the  bill, 
to  pay  the  same,  if  duly  presented,  when  it  becomes  due,  according  to  the 
tenor  of  the  acceptance.  Ue  engages  to  pay  the  holder,  whether  payee  or 
indorsee,  the  full  amount  of  the  bill  at  maturity,  and  if  he  does  not,  the 
holder  has  a  right  of  action  against  him,  and  he  may  also  have  one  against 
the  drawer.  Drawers  of  bills  of  exchange,  however,  are  not  liable  to  the 
holder,  under  such  circumstances,  until  it  appears  that  the  bill  was  duly 
presented,  and  that  the  acceptor  refused  or  neglected  to  pay  the  same 
according  to  the  tenor  of  the  instrument,  as  their  liability  is  contingent 
and  subject  to  those  conditions  precedent. 

Three  bills  of  exchange,  as  exhibited  in  the  record,  were  drawn  by  Chapin, 
Miles  &  Co.,  payable  to  the  order  of  the  defendants,  and  the  record  shows 
that  they,  the  defendants,  received  and  discounted  the  three  bills  at  the 
request  of  the  drawers.  Attached  to  each  bill  of  exchange  was  a  bill  of 
lading  for  200  barrels  of  flour,  shipped,  as  therein  represented,  by  the 
drawers  of  the  bills  of  exchange,  and  consigned  to  the  plaintifiis ;  and  the 
record  also  shows  that  the  drawers,  in  each  case,  sent  a  letter  of  advice  to 
the  consignees  apprising  them  of  the  shipment,  and  that  they  would  draw 
on  them  as  such  consignees  for  the  respective  amounts  specified  in  the 
several  bills  of  exchange.  Prompt  reply  in  each  case  was  communicated 
by  the  plaintiffs,  acknowledging  the  receipt  of  the  letter  of  advice  sent  by 
the  shippers,  and  promising  to  honor  the  bills  of  exchange,  as  therein 
requested.  Evidence  was  also  introduced  by  the  plaintiffs  showing  that 
the  defendants  indorsed  the  bills  of  exchange  and  forwarded  the  same,  with 
the  bills  of  lading  attached,  to  the  National  Park  Bank  of  the  City  of  New 
York,  their,  regidar  correspondent ;  that  the  same  were  subsequently  in- 
dorsed by  the  latter  bank,  and  forwarded  to  the  Commonwealth  Bank  of 
Philadelphia  for  collection ;  that  the  Commonwealth  Bank  presented  the 
bills  of  exchange,  with  the  bills  of  lading  attached,  to  the  plaintiffs,  as  the 
acceptors,  and  that  they  paid  the  respective  amounts  as  they  had  previously 
promised  to  do,  and  that  the  Commonwealth  Bank  remitted  the  proceeds 
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in  each  case  to  the  National  Park  Bank,  where  the  respective  amounts  were 
credited  to  the  defendants.  Proof  was  also  introduced  by  the  plaintiffs 
showing  that  each  of  the  bills  of  lading  was  a  forgery,  and  that  the  plaintiffs, 
before  the  commencement  of  the  suit,  tendered  the  same  and  the  bills  of 
exchange  to  the  defendants,  and  that  they  demanded  of  the  defendants, 
at  the  same  time,  the  respective  amounts  so  paid  by  them  to  the  Common- 
wealth Bank.  Payment  as  demanded  being  refused,  the  plaintiffs  brought 
an  action  of  assumpsit  against  the  defendants  for  money  had  and  received, 
claiming  to  recover  back  the  several  amounts  so  paid  as  money  paid  by 
mistake,  but  the  verdict  and  judgment  were  for  the  defendants,  and  the 
plaintiffs  sued  out  a  writ  of  error,  and  removed  the  cause  into  this  court. 
Testimony  was  also  introduced  by  the  defendants  tending  to  show  that  the 
shippers  were  millers ;  that  they  made  an  arrangement  with  the  plaintiffs 
to  ship  flour  to  them  at  Philadelphia  for  sale  in  that  market,  the  plaintifis 
agreeing  that  they,  the  shippers,  might  draw  on  them  for  advances  on  the 
flour,  to  be  reimbursed  out  of  the  proceeds  of  the  sales ;  that  for  more 
than  a  year  they  had  been  in  the  habit  of  shipping  flour  to  the  plaintiffs 
under  that  arrangement  and  of  negotiating  drafts  on  the  plaintiffs  to  the 
banks  in  that  city,  accompanied  by  bills  of  lading  in  form  like  those  given 
in  evidence  in  this  case  ;  that  the  drafts,  with  the  bills  of  lading  attached, 
were  sent  forward  by  the  banks,  where  the  same  were  discounted,  and  that 
the  same  were  paid  by  the  plaintiffs;  that  the  drawers  of  the  drafts  in 
every  case  notified  the  plaintiffs  of  the  same,  and  that  the  plaintifis,  as  in 
this  case,  answered  the  letter  of  advice  and  promised  to  pay  the  amount. 
They  also  proved  that  the  drawers  of  the  drafts  in  this  case  informed  their 
cashier  that  the  same  would  always  be  drawn  upou  property,  and  that  the 
bills  of  lading  would  accompany  the  drafts,  and  that  they  had  no  knowledge 
or  intimation  that  the  bills  of  lading  were  not  genuine.  Instructions  were 
requested  by  the  plaintiffs,  that  if  the  jury  found  that  the  respective  bills 
of  lading  were  not  genuine,  they  were  entitled  to  recover  the  several 
amounts  paid  to  the  Commonwealth  Bank,  with  interest;  but  the  court 
refused  to  give  the  instruction  as  prayed,  and  instmcted  the  jury  that  if 
they  found  the  facts  as  shown  by  the  defendants,  the  plaintiffs  could  not 
recover  in  the  case,  even  though  they  should  find  that  the  several  bills  of 
lading  were  a  forgery. 

Money  paid  under  a  mistake  of  facts,  it  is  said,  may  be  recovered  back 
as  having  been  paid  without  consideration,  but  the  decisive  answer  to  that 
suggestion,  as  applied  to  the  case  before  the  court,  is  that  money  paid,  as 
in  this  case,  by  the  acceptor  of  a  bill  of  exchange  to  the  payee  of  the  same, 
or  to  a  subsequent  indorsee,  in  discharge  of  his  legal  obligation  as  such,  is 
not  a  payment  by  mistake  nor  without  consideration,  unless  it  be  shown 
that  the  instrument  was  fraudulent  in  its  inception,  or  that  the  considera- 
tion was  illegal,  or  that  the  facts  and  circumstances  which  impeach  the 
transaction,  as  between  the  acceptor  and  the  drawer,  were  known  to  the 
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payee  or  subsequent  indorsee  at  the  time  he  became  the  holder  of  the 

Such  an  instrument,  as  between  the  payee  and  the  acceptor,  imports  a 
sufficient  consideration,  and  in  a  suit  by  the  former  against  the  latter  the 
defence  of  prior  equities,  as  between  the  acceptor  and  the  drawer,  is  not 
open  unless  it  be  shown  that  the  payee,  at  the  time  he  became  the  holder 
of  the  instrument,  had  knowledge  of  those  facts  and  circumstances. 

Attempt  is  made  in  argument  to  show  that  the  plaintiffs  accepted  the 
bills  of  exchange  upon  the  faith  and  security  of  the  bills  of  lading  attached 
to  the  same  at  the  time  the  bills  of  exchange  were  discounted  by  the  de- 
fendants. Suppose  it  was  so,  which  is  not  satisfactorily  proved,  still  it  is 
not  perceived  that  the  concession,  if  made,  would  benefit  the  plaintiffs,  as 
the  bills  of  exchange  are  in  the  usual  form  and  contain  no  reference  what- 
ever to  the  bills  of  lading,  and  it  is  not  pretended  that  the  defendants  had 
any  knowledge  or  intimation  that  the  bills  of  lading  were  not  genuine,  nor 
is  it  pretended  that  they  made  any  representation  upon  the  subject  to 
induce  the  plaintiffs  to  contract  any  such  liability.  They  received  the  bills 
of  exchange  in  the  usual  course  of  their  business  as  a  bank  of  discount  and 
paid  the  full  amount  of  the  net  proceeds  of  the  same  to  the  drawers,  and 
it  is  not  even  suggested  that  any  act  of  the  defendants,  except  the  indorse- 
ment of  the  bills  of  exchange  in  the  usual  course  of  their  business,  operated 
to  the  prejudice  of  the  plaintiffs  or  prevented  them  from  making  an  earlier 
discovery  of  the  true  character  of  the  transaction.  On  the  contrary,  it 
distinctly  appears  that  the  drawers  of  the  bills  of  exchange  were  the  regu- 
lar correspondents  of  the  plaintiffs,  and  that  they  became  the  acceptors 
of  the  bills  of  exchange  at  the  request  of  the  drawers  of  the  same,  and  * 
upon  their  representations  that  the  flour  mentioned  in  the  bills  of  lading 
had  been  shipped  to  their  firm  for  sale  under  the  arrangement  before 
described. 

Beyond  doubt  thb  bills  of  lading  gave  some  credit  to  the  bills  of  exchange 
beyond  what  was  created  by  the  pecuniary  standing  of  the  parties  to  the 
same,  but  it  is  clear  that  they  are  not  a  part  of  those  instruments,  nor  are 
they  referred  to  either  in  the  body  of  the  bills  or  in  the  acceptance,  and 
they  cannot  be  regarded  in  any  more  favorable  light  for  the  plaintiffs  than 
as  collateral  security  accompanying  the  bills  of  exchange. 

Sent  forward,  as  the  bills  of  lading  were,  with  the  bills  of  exchange,  it 
is  beyond  question  that  the  property  in  the  same  passed  to  the  acceptors 
when  they  paid  the  several  amounts  therein  specified,  as  the  lien,  if  any, 
in  favor  of  the  defendants  was  then  displaced  and  the  plaintiffs  became 
entitled  to  the  instruments  as  the  muniments  of  title  to  the  flour  shipped 
to  them  for  sale,  and  as  security  for  the  money  which  they  had  advanced 
under  the  arrangement  between  them  and  the  drawers  of  the  bills  of  ex- 

1  Fitch  V.  Jones,  5  El.  &  Bl.  288  ;  Arbouin  v.  Anderson,  1  Ad.  &  £.  N.  s. 
498 ;  Smith  v.  Braine,  16  Q.  B.  244 ;  Hall  v.  Featheretone,  3  H.  &  N.  287. 
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change.  Proof,  therefore,  that  the  bills  of  lading  were  forgeries  could  not 
operate  to  discharge  the  liability  of  the  plaintiffs,  as  acceptors,  to  pay  the 
amounts  to  the  payees  or  their  indorsees,  as  the  payees  were  innocent 
holders,  having  paid  value  for  the  same  in  the  usual  course  of  business.^ 

Different  rules  apply  between  the  immediate  parties  to  a  bill  of  exchange 
—  as  between  the  drawer  and  the  acceptor,  or  between  the  payee  and  the 
drawer — as  the  only  consideration  as  between  those  parties  is  that  which 
moves  from  the  plaintiff  to  the  defendant ;  and  the  rule  is,  if  that  consid- 
eration fails,  proof  of  that  fact  is  a  good  defence  to  the  action.  But  the 
rule  is  otherwise  betweeu  the  remote  parties  to  the  bill,  as,  for  example, 
between  the  payee  and  the  acceptor,  or  between  the  indorsee  and  the 
acceptor,  as  two  distinct  considerations  come  in  question  in  every  such  case, 
where  the  payee  or  indorsee  became  the  holder  of  the  bill  before  it  was 
overdue  and  without  any  knowledge  of  the  facts  and  circumstances  which 
impeach  the  title  as  between  the  immediate  parties  to  the  instrument. 
Those  two  considerations  are  as  follows :  First,  that  which  the  defendant 
received  for  his  liability,  and,  secondly,  that  which  the  plaintiff  gave  for  his 
title,  and  the  rule  is  well  settled  that  the  action  between  the  remote  parties 
to  the  bill  will  not  be  defeated  unless  there  be  an  absence  or  failure  of  both 
these  considerations.' 

Unless  both  considerations  fail  in  a  suit  by  the  payee  against  the  acceptor, 
it  is  clear  that  the  action  may  be  maintained,  and  many  decided  cases 
affirm  the  rule,  where  the  suit  is  in  the  name  of  a  remote  indorsee  against 
the  acceptor,  that  if  any  intermediate  holder  between  the  defendant  and 
the  plaintiff  gave  value  for  the  bill,  such  an  intervening  consideration  will 
*  sustain  the  title  of  the  plaintiff.' 

Where  it  was  arranged  between  a  drawer  and  his  correspondent  that  the 
latter  would  accept  his  bills  in  consideration  of  produce  to  be  shipped  or 
transported  to  the  acceptor  for  sale,  the  Supreme  Court  of  Pennsylvania 
held,*  that  the  acceptor  was  bound  to  the  payee  by  his  general  acceptance 
of  a  bill,  although  it  turned  out  that  the  bill  of  lading  forwarded  at  the 
same  time  with  the  bill  of  exchange  was  fraudulent,  it  not  being  shown  that 
the  payee  of  the  bill  was  privy  to  the  fraud.  Evidence  was  introduced  in 
that  case  showing  that  the  payee  knew  what  the  terms  of  the  arrangement 
between  the  drawer  and  the  payee,  were,  but  the  court  held  that  mere 
knowledge  of  that  fact  was  not  sufficient  to  constitute  a  defence,  as  the 
payee  was  not  a  party  to  the  arrangement,  and  was  not  in  any  respect  a 
surety  for  the  good  faith  and  fair  dealing  of  the  shipper. 

1  liCRther  17.  Simpson,  L.  R.  11  Eq.  898. 

3  Robinson  v.  Reynolds,  2  Q.  B.  202  ;  Same  v.  Same,  in  error,  2  Q.  B.  210  ;  Bylea  on 
Bills  (5th  Am.  Ed.),  124  ;  Thiedemann  v.  Goldschmidt,  1  De  G.  F.  &  J.  10. 

«  Hunter  v,  Wilson,  4  Exch.  489 ;  Boyd  v,  MeCann,  10  Me.  118 ;  Howell  p.  Crane, 
12  l^  Ann.  126  ;  Watson  v.  Flana^in,  14  Tex.  864. 

*  Craig  r.  Sibbett  et  al,,  16  Pa,  240. 
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Failure  of  consideration,  as  between  the  drawer  and  acceptor  of  a  bill 
of  exchange,  is  no  defence  to  an  action  brought  by  the  payee  against  the 
acceptor,  if  the  acceptance  was  unconditional  in  its  temis,  and  it  appears 
that  the  plaintiff  paid  value  for  the  bill,  even  though  the  acceptor  was 
defrauded  by  the  drawer,  unless  it  be  shown  that  the  payee  had  knowledge 
of  the  fraudulent  acts  of  the  drawer  before  he  paid  such  value  and  became 
the  holder  of  the  instrument.^ 

Testimony  to  show  that  the  payees  were  not  bona  fide  holders  of  the  bills 
would  be  admissible  in  a  suit  by  them  against  the  acceptors,  and  would 
constitute,  if  believed,  a  good  defence,  but  the  evidence  in  this  case  does 
not  show  that  they  did  anything  that  is  not  entirely  sanctioned  by  commer- 
cial usage.  They  discounted  these  bills  and  they  had  a  right  to  present 
them  for  acceptance,  and  having  obtained  the  acceptance  they  have  an  un- 
doubted right  to  apply  the  proceeds  collected  from  the  acceptors  to  their 
own  indemnity.^ 

Forgery  of  the  bills  of  lading  would  be  a  good  defence  to  an  action  on 
the  bills  if  the  defendants  in  this  case  had  been  the  drawers,  but  they  were 
payees  and  holders  for  value  in  the  regular  course  of  business,  and  the  case 
last  referred  to,  which  was  decided  in  the  Exchequer  Chamber,  shows  that 
such  an  acceptance  binds  the  acceptor  conclusively  as  between  them  and 
every  bojin  fide  holder  for  value. 

Very  many  cases  decide  that  the  drawee  of  a  bill  of  exchange  is  bound 
to  know  the  handwriting  of  his  correspondent,  the  drawer,  and  that  if  he 
accepts  or  pays  a  bill  in  the  hands  of  a  bona  fide  holder  for  value,  he  is 
concluded  by  the  act,  although  the  bill  turns  out  to  be  a  forgery.  If  he 
has  accepted  he  must  pay,  and  if  he  has  paid  he  cannot  recover  the  money 
back,  as  the  money,  in  such  a  case,  is  paid  in  pursuance  of  a  legal  obligation 
as  understood  in  the  commercial  law.* 

Difficulty  sometimes  arises  in  determining  whether  the  plaintiff,  in  an 
action  on  a  bill  of  exchange,  is  the  immediate  promisee  of  the  defendant, 
or  whether  he  is  to  be  regarded  as  a  remote  part}',  but  it  is  settled  law  that 
the  payee,  where  he  discounts  the  bill  at  the  request  of  the  drawer,  is 
regarded  as  a  stranger  to  the  acceptor  in  respect  to  the  consideration  for 
the  acceptance ;  consequently,  if  the  acceptance  is  absolute  in  \X&  terms 
and  the  bill  is  received  in  good  faith  and  for  value,  it  is  no  answer  to  an 
action  by  him  that  the  defendant  received  no  consideration  for  his  acceptance 
or  that  the  consideration  therefor  has  failed ;  and  it  is  immaterial  in  that 
behalf  whether  the  bill  was  accepted  while  in  the  hands  of  the  drawer  and 

2  United  States  v.  Bank  of  Metropolis,  15  Pet.  893. 

^  Thiedemann  v,  Goldschmidt  U  al.,  1  Do  0.  F.  &  J.  10 ;  Robinson  v.  Be3molds, 
2  Q.  B.  211. 

*  Goddard  v.  Merchants'  Bank,  4  Comst.  149 ;  Bank  of  Commerce  v.  Union  Bank, 
8  Comst  234  ;  Bank  of  the  United  States  v.  Bank  of  Geoigia,  10  Wheat.  848  ;  Price  v. 
Neal,  8  Barr.  1856. 
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at  his  request,  or  whether  it  had  peissed  into  the  hands  of  the  payee  before 

acceptance  and  was  accepted  at  his  request.^ 

Certain  other  defences,  such  as  that  the  payments  were  voluntarily  made, 

and  that  the  title  to  the  bills  at  the  time  the  payments  were  made  was  in 

the  National  Park  Bank,  were  also  set  up  by  the  defendants,  but  the  court 

does  not  find  it  necessary  to  examine  those  matters,  as  they  are  of  the 

opinion  that  the  payments,  if  made  to  the  payees  of  the  bills,  as  contended 

by  the  plaintiffs,  were  made  in  pursuance  of  a  legal  obligation  and  that 

the  money  cannot  be  recovered  back.' 

Jvdgmeni  affirmed,. 


NATIONAL    BANK    OF    NORTH   AMERICA   OF    BOSTON   v. 

EDWARD   D.   BANGS  and  Another. 

In  the  Supreme  Judicial  Court  op  Massachusetts,  March,  1871. 

\Repvntd  m  106  Afassachusetts  Reports,  441.] 

Contract  against  the  members  of  the  firm  of  E.  D.  &  G.  W.  Bangs  & 
Company,  to  recover  back  money  paid  by  the  plaintiffs  on  a  foi*ged  check ; 
submitted  to  the  judgment  of  the  court  on  these  facts  agreed :  — 

''The  defendants,  on  September  21,  1869,  took  of  some  person  (whom 
they  do  not  remember,  and  did  not  remember  when  they  were  first  notified 
of  the  alleged  forgery,  and  could  not  then  tell  whether  he  was  a  stranger  to 
them  or  a  person  known  to  them)  in  good  faith  and  for  full  value,  in  pay- 
ment for  gold  sold  by  them  in  the  usual  course  of  their  business,  a  check 
payable  to  their  order,  of  which  the  following  is  a  copy :  — 

''$1,308.63.  National  Bank  of  North  America.  Boston,  Sept.  21, 
1869.  Pay  to  the  order  of  E.  D.  &  G.  W.  Bangs  &  Co.,  Thirteen  hundred 
eight  dollars  and  sixty-three  cents. 

"  No.  932.  William  D.  Bickford. 

''On  said  September  21,  the  defendants  deposited  this  check,  with  others, 
and  with  their  other  moneys,  in  the  Maverick  National  Bank  of  Boston, 
where  they  kept  their  deposits ;  and  before  depositing  it,  for  the  purpose  of 
enabling  the  Maverick  National  Bank  to  collect  the  check  from  the  National 
Bank  of  North  America,  and  in  accordance  with  the  usage  of  depositors  of 
checks  payable  to  order,  they  indorsed  it  in  blank  by  writing  on  the  back 
of  it  '  E.  D.  &  G.  W.  Bangs  &  Co.'     The  Maverick  National  Bank  the  next 

*  Parsons  on  Bills,  179  ;  Munroe  v.  Bordicr,  8  C.  B.  862. 

*  Young  et  al,  v,  Lehman  et  al.,  68  Ala.  619;  First  National  Bank  of  Detroit  v. 
Burhham,  82  Mich.  323  accord.  See  also  Goetz  v.  Bank  of  Kansas  City,  119  U.  S. 
651.  ~  Ed. 
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day  presented  the  check  at  the  clearing-house,  when  it  was  allowed  and 
paid  to  the  Maverick  National  Bank  by  the  National  Bank  of  North 
America  in  the  usual  manner  of  settling  the  daily  balances  of  banks  at  the 
clearing-house. 

"  The  Maverick  National  Bank,  on  the  day  of  deposit,  credited  the  de- 
fendants with  the  amount  of  the  check  in  its  account  with  them;  and  the 
National  Bank  of  North  America  on  September  22,  debited  William  D. 
Bickford,  in  whose  name  the  check  purported  to  have  been  drawn,  and  who 
was  a  customer  of  and  a  depositor  in  the  National  Bank  of  North  America, 
and  had  funds  on  deposit  there,  with  the  amount  of  the  check.  The  check 
was  retained  by  the  National  Bank  of  North  America  until  the  1st  or  2d 
of  October,  1869,  when  it  was  sent  with  other  checks,  by  the  National  Bank 
of  North  America,  to  William  D.  Bickford,  with  the  monthly  statement  of 
his  account,  according  to  the  usage  of  banks.  Bickford,  after  examining 
the  checks,  pronounced  this  a  forgery,  and  on  the  4th  of  October  informed 
the  bank  of  it ;  and  on  the  same  day  the  defendants  were  notified  by  the 
National  Bank  of  North  America  that  the  check  was  forged,  which  was 
the  first  intimation  or  suspicion  they  had  that  the  check  was  forged.  For 
the  purposes  of  the  hearing  on  this  statement  of  facts,  it  is  admitted  that 
the  check  was  a  forgery." 

Both  banks  were  members  of  the  Boston  Clearing-House  Association  at 
the  time  of  these  transactions,  and  the  constitution  and  by-laws  of  that 
association  during  the  time  were  made  a  part  of  the  statement,  so  far  as 
they  should  be  found  material  and  competent.  The  substance  of  the  rules 
of  the  clearing-house,  so  far  as  they  are  material,  appears  in  the  opinion. 

**  It  was  the  usage  for  each  bank  belonging  to  the  Clearing-House  Asso- 
ciation, each  morning,  at  ten  o'clock,  to  have  at  the  clearing-house,  for  the 
purpose  of  efifecting  settlements  with  the  other  banks,  all  the  checks  and 
other  demands,  such  as  bills,  etc.,  it  had  received  against  all  the  other 
banks  during  the  preceding  day ;  making  them  up  into  separate  bundles 
for  each  bank,  with  a  ticket  containing  the  items  and  aggregate  of  the  con- 
tents of  each  bundle.  The  settlement  was  made  at  the  clearing-house  upon 
the  fo^itings  of  these  tickets,  without  regard  to  the  fact  whether  the  con- 
tents of  the  bundle  were  correctly  ticketed,  or  formed  good  claims  against 
the  bank  charged  with  the  contents  of  the  bundle  as  per  ticket ;  and  in 
from  ten  to  fifteen  minutes  past  ten  o'clock  the  messenger  from  each  bank 
was  able  to  receive  and  take  to  his  bank  all  the  claims  of  the  other  banks 
against  it.  On  the  return  of  the  messenger  to  his  bank,  the  messenger 
delivers  to  the  paying  teller  the  various  bundles  of  demands  against  the 
bank ;  and  it  was  the  usage  for  the  paying  teller,  or  some  other  officer  of 
the  bank  charged  with  that  duty,  to  immediately  proceed  to  open  and 
examine  the  contents  of  these  bundles,  ascertaining  whether  the  contents 
of  each  bundle  corresponded  with  the  ticket,  and  whether  each  check  was 
properly  signed,  drawn,  and  indorsed,  and  whether  the  drawers  of  the  check 

17 
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had  funds  deposited  sufficient  to  meet  the  amounts  drawn ;  and  all  this  is 
completed  before  one  o'clock  of  the  same  day;  and  all  checks  not  then 
returned  to  the  banks  from  which  they  were  reoeived  are  then  chai^ged  to 
the  drawers,  in  the  same  manner  as  if  they  had  been  presented  and  paid  at 
the  counter  of  the  bank. 

**  It  is  agreed  that  the  Bank  of  North  America  acted  in  good  faith  in  the 
premises." 

H,  C.  IfvtchtM  and  If.  ff.  Cwn'ier  for  the  plaintiffs. 

W.  A,  Field  for  the  defendants. 

Weli^,  J.  This  suit  is  brought  to  recover  money  paid  upon  a  check 
purporting  to  be  drawn  by  one  Bickford  upon  the  plaintiff  bank,  to  the 
order  of  the  defendants,  indorsed  by  them,  deposited  with  their  banker, 
and  collected  through  the  clearing-house.  The  signature  of  the  drawer 
proved  to  be  a  forgery.  As  the  discovery  of  the  forgery  was  not  made  in 
time  to  enable  the  plaintiff  to  return  the  check,  as  of  absolute  right,  under 
the  rules  of  the  clearing-house,  we  think  the  case  must  stand  as  if  the  pay- 
ment had  been  made  directly  at  the  plaintiff's  counter,  in  the  ordinary 
mode. 

The  right  of  return,  secured  by  the  rules  of  the  clearing-house,  is  a  spe- 
cial provision,  in  compensation  for  payment  without  inspection.  Instead 
thereof,  the  rules  give  opportunity  for  subsequent  inspection.  When  that 
has  been  had,  the  special  rules  cease  to  govern ;  and  the  rights  of  the  pay- 
ing bank  rest  upon  the  general  principles  of  law.  Boylston  National  Bank 
V,  Richardson.^  But,  in  applying  those  general  principles,  it  was  held  in 
Merchants'  National  Bank  v.  National  Eagle  Bank,^  that  the  drawee  of  a 
check,  who  paid  it  without  inspection,  under  the  provisions  of  the  clearing- 
house rules,  might  recover  back  the  money,  if  there  had  been  no  actual 
laches  on  the  part  of  the  drawee,  and  no  change  of  position  on  the  part  of 
the  holder;  notwithstanding  ^'the  failure  of  the  bank  to  return  a  check  by 
one  o'clock,"  as  allowed  by  the  rules.  The  failure  in  that  case  was  by 
accident,  and  involved  no  neglect. 

In  this  case,  the  money  was  paid  to  the  use  of  the  defendants.  In  mak- 
ing up  and  returning  the  monthly  account  of  its  depositor,  the  forgery  was 
discovered,  and  made  known  to  the  plaintiff,  and  notice  thereof  was  imme- 
diately given  to  the  defendants.  In  this  respect  the  case  shows  no  laches 
on  the  part  of  the  plaintiff,  and  no  change  of  situation  on  the  part  of  the 
defendants,  which  can  defeat  a  recovery,  if  any  right  of  recovery  ever 
existed,  or  could  arise  from  the  payment  in  the  manner  stated.  Merriam 
V.  Wolcott ;  •  Canal  Bank  v.  Bank  of  Albany.* 

If  the  suit  were  between  the  bank,  or  drawee,  and  a  party  who  took  the 
check  in  the  usual  course  of  business,  finding  it  in  circulation,  or  even  by 
first  indorsement  from  the  payee,  the  loss  would  fall  upon  the  bank ;  be- 
cause, having  greater  means  and  opportunity  to  become  familiar  with  the 

1  101  Ma&s.  287.  «  101  Mass.  281.  •  8  Allen,  258.  «  1  HUl,  287. 
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handwriting  of  their  correspondents  or  depositors,  the  law  presumes  that 
drawees  will  know  their  signatures  and  bo  able  to  detect  forgeries.  From 
this  presumption  arises  what  is  often  called  an  obligation  or  responsibility 
on  the  part  of  the  drawee  of  a  bill  or  check,  which  prevents  him  from  recov- 
ering back  money  paid  upon  it  on  the  ground  of  a  mistake  of  fact.  Price 
V,  Keal;^  Levy  v.  Bank  of  the  United  States ;'  Bank,  of  St.  Albans  v.  Far- 
mers' &  Mechanics'  Bank.*  But  this  responsibility,  based  upon  presump- 
tion alone,  is  decisive  only  when  the  party  receiving  the  money  has  in  no 
way  contributed  to  the  success  of  the  fraud,  or  to  the  mistake  of  fact  under 
which  the  payment  was  made.  "  If  the  loss  can  be  traced  to  the  fault  or 
negligence  of  either  party,  it  shall  be  fixed  upon  him."  Gloucester  Bank  v. 
Stdem  Bank.^  In  the  absence  of  actual  fault  or  negligence  on  the  part  of 
the  drawee,  his  constructive  fault,  in  not  knowing  the  .signature  of  the 
drawer  and  detecting  the  forgery,  will  not  preclude  his  recovery  from  one 
who  has  received  the  money  with  knowledge  of  the  forgery,  or  who  took 
the  check,  under  circumstances  of  suspicion,  without  proper  precautions, 
or  whose  conduct  has  been  such  as  to  mislead  the  drawee,  or  to  induce  him 
to  pay  the  check  without  the  usual  scrutiny  or  other  precautions  against 
mistake  or  fraud.*  These  exceptions  are  implied  by  the  very  terms  in  which 
the  general  rule  is  ordinarily  stated.  The  case  of  Ellis  v.  Ohio  Insurance 
A  Trust  Co.*  is  an  express  decision  to  that  effect,  and  contains  an  able  and 
thorough  discussion  of  the  subject.  We  are  aware  of  no  case  in  which  the 
principle  that  the  drawee  is  bound  to  know  the  signature  of  the  drawer  of 
a  bill  or  check,  which  he  undertakes  to  pay,  has  been  held  to  be  decisive  in 
favor  of  a  payee  of  a  forged  bill  or  check  to  which  he  has  himself  given 
credit  by  his  indorsement. 

In  the  present  case,  the  check  had  not  gone  into  circulation,  and  could 
not  get  into  circulation  until  it  was  indorsed  by  the  defendants.  Their 
indorsement  would  certify  to  the  public,  that  is,  to  every  one  who  should 
take  it,  the  genuineness  of  the  drawer's  signature.  Without  it,  the  check 
could  not  properly  be  paid  by  the  plaintiff.  Their  indorsement  tended  to 
divert  the  plaintiff  from  inquiry  and  scrutiny,  as  it  gave  to  the  check  the 
appearance  of  a  genuine  transaction,  to  the  inception  of  which  the  diefend- 
ants  were  parties.  Their  names  upon  the  check  were  apparently  inconsist- 
ent with  any  suspicion  of  a  forgery  of  the  drawer's  name. 

But  to  the  defendants  the  presentation,  by  a  stranger  or  third  party,  of 
a  check  purporting  to  be  drawn  to  their  own  order,  which  such  third  party 
proposed  to  negotiate  to  them  for  value,  was  a  transaction  which  should 
have  aroused  their  suspicions.  It  ought  to  have  put  them  upon  inquiry 
for  explanations ;  and  if  inquiiy  had  been  properly  made  it  would  have  dis- 
closed the  fraud  and  prevented  its  success.     The  case  finds  that  they  acted 

1  8  Burr.  1854.  «  1  Binn.  27.  •  10  Venn.  141.  *  17  Mass.  88,  43.    ' 

*  Bonvant  v.  San  Antonio  National  Bank,  68  Tex.  610,  accord,  —  Ed. 

*  4  Ohio  St  628. 
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in  good  faith.     But  that  does  not  exclude  such  omission  of  due  precautions 

as  to  deprive  them  of  the  right  to  throw  the  loss  upon  another  party  who 

acted  in  like  good  faith,  and  also  without  fault  or  want  of  due  care. 

It  is  possible  that  the  defendants  may  have  received  the  check  under  cir^ 

cumstances  which  would  exonerate  them  from  the  imputation  of  any  actual 

fault  or  neglect.    Bivt  the  agreed  statement  fails  to  disclose  any  such  expla- 

nlition.    A  majority  of  the  court  are  therefore  of  opinion  that  the  judgment 

must  be  for  the  plaintiff,  for  the  amount  of  the  check  and  interest  from  t^e 

time  it  was  paid. 

Ordered  (zceordinglp. 


CYRUS  CARPENTER  and  Othbks  v.  NORTHBOROUGH  NATIONAL 

BANK. 

In  the  Supreme  Judicial  Court  op  Massachusetts,  July  3,  1877. 

[Reported  in  123  Maatachusetts  Reports,  06.]  ' 

Contract  for  money  had  and  received.  Trial  in  the  Superior  Court, 
before  Gardner,  J.,  who,  at  the  request  of  the  plaintiffs,  reported  the  case 
for  the  consideration  of  this  court,  in  substance  as  follows  :  — 

The  plaintiffs  had  been  engaged  for  many  years  in  Boston,  under  the  firm 
imme  of  Cyrus  Carpenter  &  Co.,  as  manufacturers  of  ranges  and  furnaces. 
They  had  known  Abraham  Jackson  and  William  Carpenter  for  several 
years,  and  had  had  business  transactions  with  them.  William  Carpenter 
was  a  builder  and  owned  some  real  estate  and  other  property.  Jackson 
had  acted  as  his  legal  adviser,  and  held  a  power  of  attorney  authorizing  him 
.to  collect  debts  due  William  Carpenter  and  to  sell  and  convey  his  land. 
It  was  alleged  by  the  defendant,  but  denied  by  the  plaintiffs,  that  WiUiam 
Carpenter  had  also  given  Jackson  a  power  of  attorney  to  make  and  execute 
promissory  notes  and  to  use  his  (Carpenter's)  name  in  any  business  in 
which  he  (Carpenter)  was  engaged  ;  and  there  was  conflicting  evidence  on 
this  point.  William  Carpenter  had  upon  some  occasions  left  with  Jackson 
promissory  notes,  signed  by  him  in  blank,  which  Jackson  had  negotiated 
with  the  plaintiffs  and  others.  Prior  to  the  transaction  in  question,  the 
plaintiffs  had  exchanged  notes  with  Jackson  and  WiUiam  Carpenter,  some* 
times  for  the  accommodation  of  the  former  and  sometimes  for  their  own 
accommodation.  About  February  15,  1875,  Jackson  and  William  Carpen- 
ter obtained  from  the  plaintiffs,  for  Jackson's  accommodation,  three  pram- 
issory  notes  made  by  them,  amounting  in  all  to  about  $6400,  one  of  which 
was  for  the  sum  of  $2625.  The  plaintiffs  received  from  Jackson  and  Wil- 
liam Carpenter  notes  signed  and  indorsed  by  them  in  exchange  for  these 
notes.     The  notes  were  not  identical  in  form  but  aggregated  the  same 
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amount.  A  few  days  afterwards  Jackson  called  alone  at  the  plaintiffs' 
place  of  business  and  stated  to  Cyrus  Carpenter  that  he  desired  to  get 
another  note  from  the  plaintiffs  for  $2625,  and  that  he  could  place  it  at 
less  rate  of  discount  than  the  former  note.  Cyrus  Carpenter  thereupon 
gave  him  a  note  for  $2625,  signed  by  the  plaintifis,  dated  February  15, 
1875,  payable  to  the  order  of  William  Carpenter  in  four  months  from  date, 
and  Jackson  gave  him  in  exchange  a  note  for  the  same  amount,  date  and 
time,  signed  by  himself  to  the  order  of  William  Carpenter  and  indorsed  by 
William  Carpenter.  In  April,  1875,  Jackson  left  Boston,  and  was  subse- 
quently adjudged  a  bankrupt.  William  Carpenter  also  failed  and  was  ad- 
judged a  bankrupt.  There  are  only  nominal  assets  in  his  estate;  and  no 
dividend  has  been  declared  out  of  it.  The  plaintiffs  proved  against  William 
Carpenter  all  of  the  claims  held  by  them,  including  the  note  for  $2625, 
given  in  exchange  for  the  second  note  furnished  to  Jackson,  and  Cyrus 
Carpenter  was  appointed  one  of  the  assignees  of  his  estate. 

Shortly  before  the  plaintiffs'  second  note  for  $2625  matured,  the  plain- 
tiffs were  notified  that  the  same  was  held  by  the  defendant,  and  thereupon 
wrote  to  the  defendant  that  it  would  not  be  convenient  for  them  to  pay  the 
note  at  maturity,  but  that  they  would  pay  twenty-five  per  cent  in  cash  and 
give  a  note  for  the  remainder.  A  few  days  after  its  maturity,  namely,  on 
June  26,  1875,  one  Bush,  the  president  of  the  defendant,  called  at  the 
plaintiffs'  place  of  business  and  brought  the  note  with  him.  A  settlement 
was  made  by  the  payment  of  $704.95  in  money,  and  the  giving  of  a  new 
note  by  the  plaintiffs  for  $1968.75,  payable  in  four  months  from  June  18, 
1875.  The  plaintiff  testified  that  he  was  familiar  with  the  signature  of 
William  Carpenter,  but  that,  in  the  conversation  with  the  president  of  the 
defendant  bank,  nothing  was  said  about  the  indorsement,  and  that  he  did 
not  in  fact  examine  it.  Bush  testified  that  Cyrus  Carpenter  turned  the 
note  over  and  looked  at  the  indorsements  Bush  was  not  familiar  with 
William  Carpenter's  signature.  Shortly  after  Bush  had  left  the  plaintiffs* 
counting-room,  Cyrus  Carpenter  handed  the  note  to  his  son,  one  of  the 
plaintiffs  and  bookkeeper  of  the  firm.  The  note  purported  to  be  indorsed 
by  William  Carpenter  and  by  Abraham  Jackson.  The  son  immediately 
expressed  the  opinion  that  the  pretended  signature  of  William  Carpenter 
was  a  forgery.  The  note  was  soon  afterwards  shown  to  William  Carpenter, 
who  pronounced  his  signature  a  forgery.  The  plaintiffs  thereupon  notified 
the  defendant  that  the  supposed  indorsement  of  William  Carpenter  was 
forged,  that  they  would  require  the  defendant  to  return  the  money  paid, 
and  they  should  not  pay  the  note  for  $1968.75. 

The  plaintiffs  subsequently  filed  a  petition  in  bankruptcy,  and  effected  a 
composition  with  their  creditora  for  ten  cents  on  the  dollar,  in  accordance 
with  the  provisions  of  the  bankrupt  law. 

There  was  evidence  tending  to  prove  that  the  indorsement  of  William 
Carpenter  to  the  note  aforesaid  was  foi^ged,  that  he  did  not  know  of  the 


262  CAEPENTER  V.  NOETHBOROUGH   NATIONAL  BANK.      [CHAP.  II. 

making  of  the  note ;  and  it  appeared  that  the  note  was  placed  or  passed 
about  the  time  of  its  date  by  Jacksou  through  a  broker  to  the  defendant, 
who  discounted  and  took  and  paid  the  amount  of  the  same  in  good  faith, 
and  there  was  evidence  tending  to  prove  that  the  proceeds  of  the  note 
were  used  by  Jackson  for  his  own  purposes. 

Upon  this  evidence  the  judge  ruled  that  the  action  could  not  be  main- 
tained, and  directed  a  verdict  for  the  defendant.  If  there  was  any  evidence 
upon  which  the  action  could  be  maintained,  the  verdict  was  to  be  set  aside 
and  the  case  stand  for  trial. 

M,  M.  Morse  Jr»  {0.  P.  Greenough  with  him)  for  the  plain tifis. 

A,  A.  Raiiney  for  the  defendant,  cited  Farmer  v.  Arundel;'  Moore  v, 
Eddowes ;  ^  Norton  v,  Marden.' 

Lord,  J.  It  is  to  be  assumed,  in  testing  the  accuracy  of  the  ruling  of 
the  learned  judge  who  presided  at  the  trial,  that  every  fact  upon  which 
there  was  evidence  for  the  jury  was  found  most  favorably  for  the  plaintifik. 

It  is  then  to  be  taken  that  the  signature  of  William  Carpenter  was 
forged;  that  Jackson  misappropriated  the  funds  which  he  had  procured 
upon  the  forged  indorsement;  that  William  Carpenter  never  had  knowledge 
that  such  note  had  been  taken  in  his  name  by  Jackson,  and  that  the  note 
was  originally  obtained  from  the  plaintiffs  by  fraud.  It  must  also  be  taken 
to  be  settled  that  Jackson  had  no  authority  to  indorse  the  name  of  William 
Carpenter,  nor  to  assign  the  note  for  his  own  benefit ;  and  that  the  acts 
done  in  the  premises  by  Jackson  were  done  in  fraud  of  the  rights  of  Wil- 
liam Carpenter  and  of  the  plaintiffs.  The  question  then  is:  Could  the 
bank  acquire  any  title,  legal  or  equitable,  to  the  note  thus  originally  ob- 
tained by  fraud,  and  passed  to  it  not  only  in  fraud  of  the  rights  of  the 
maker,  but  by  forgery  as  one  of  the  means  of  accomplishing  the  fraud  1 
Certainly  it  could  not. 

The  question  sometimes  discussed,  whether  an  acceptor  is  bound  to 
know  the  genuineness  of  the  signature  of  the  drawer,  does  not  arise.  Nor 
is  it  necessary  to  consider  to  what  extent  the  rule  that  every  party  to  mer- 
cantile paper  warranto  the  genuineness  of  every  signature  preceding  his,  is 
to  be  applied.  The  plaintiffs  were  the  makers  of  the  note.  It  was  payable 
only  to  the  order  of  William  Carpenter.  Such  order  was  never  given.  The 
plaintiffis  therefore  had  never  promised  to  pay  the  note  to  the  bank.  The 
bank  could  not  have  collected  the  note  of  the  plaintiffs.  When  the  plain- 
tiffs paid  the  note  to  the  bank,  they  paid  it  under  the  mistaken  belief  that 
the  bank  was  the  legal  owner  of  the  note,  and  had  the  right  to  collect  it. 
It  was,  however,  immediately  discovered  that  the  bank  had  no  such  right, 
and  notice  was  at  once  given  to  it  that  the  money  thus  paid  by  mistake 
would  be  reclaimed.  It  is  common  learning  that  ordinarily  money  paid  by 
mistake  to  a  person  not  authorized  to  receive  it  may  be  recovered  back  by 
the  person  paying.     The  cases  in  which  it  has  been  held  that  money  thus 

1  2  Bl.  R.  824.  3  2  A.  &  £.  138  n.  >  15  Me.  45. 
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paid  caanot  be  recovered  back  have  been  exceptions  to  the  rule,  by  reason 
of  peculiar  circumstances  attending  the  particular  payments. 

The  case  most  resembling  this,  but  less  favorable  to  the  plaintiffs,  is  that 
of  Canal  Bank  v.  Bank  of  Albany.^  That  was  the  case  of  the  acceptor  of  a 
draft  in  favor  of  one  Bentley ;  the  name  of  Bentley  was  forged ;  subsequently 
the  draft  was  indorsed  by  several  innocent  parties ;  and  it  came  into  the 
hands  of  the  defendant  bank  for  collection  on  account  of  another  bank. 
Upon  notice,  the  acceptor  paid  the  draft  to  the  defendant  bank,  which  did 
not  disclose  the  fact  of  its  agency,  which  bank  paid  the  amount  over  to  its 
principal.  Several  weeks  afterwards  it  was  discovered  tliat  the  name  of 
Bentley  was  forged,  too  late  to  give  notice  to  the  indorsers,  and  after  pay- 
ment to  the  principal  It  was  held  that  the  money  could  be  recovered 
back  of  the  defendant,  notwithstanding  the  defendant  had  paid  it  over 
without  notice,  and  notwithstanding  that  the  indorsera  could  not  be  noti- 
fied of  the  refusal  or  the  failure  of  the  acceptor  to  pay.  It  was  said  that, 
inasmuch  as  each  subsequent  indorser  had  paid  for  the  draft  under  a  mis- 
take of  fact,  supposing  it  to  be  a  genuine  instead  of  a  forged  indorsement, 
he  could  recover  the  amount  which  he  paid  of  the  person  to  whom  he  paid 
it.  It  is  not  necessary  for  us  to  consider  whether  or  not  the  rule  thus  laid 
down  is  sound,  for  the  reasons,  first,  that  no  such  question  arises  in  the 
present  aspect  of  the  case,  nor  can  it  arise  in  this  case,  inasmuch  as  Abra- 
ham Jackson,  the  assumed  forger  of  the  indorsement,  was  the  only  indorser 
of  the  note  against  whom  any  claim  could  arise  as  indorser ;  and  neither 
law  nor  equity  could  require  that  notice  should  be  given  to  Jackson,  to  fix 
his  liability  upon  a  note  which  he  had  passed  by  his  own  forgery  of  an 
indorsement. 

Inasmuch,  therefore,  as  in  this  case  there  are  none  of  the  elements  which 
have  been  held  to  bring  a  case  within  the  exceptions  to  the  general  rule,  an 
examination  of  the  exceptions  to  the  rule  is  unnecessary.  This  is  simply 
the  payment  of  a  note  to  a  party  who  has  no  legal  and  no  equitable  inter- 
est in  the  promise  of  the  maker,  whatever  its  rights  may  be  as  against 
Jackson,  whose  name  is  upon  the  same  paper.  The  money  having  been 
paid  by  mistake  to  a  person  who  had  no  right  to  demand  it,  the  case  is 
within  the  general  rule,  and  the  party  paying  may  recover  back  the  amounft 
thus  paid.  This  principle  has  been  recognized  in  various  decisions  in  this 
Commonwealth.  See  Merriam  v,  Wolcott;*  Merchants'  National  Bank  v. 
National  £agle  Bank  ;  *  Boylston  National  Bank  v.  Kichardson ;  *  National 

Bank  of  North  America  v.  Bangs.* 

Verdict  ut  cuide, 

1  1  Hill  287.  ^  8  Allen,  258.  •  101  Mass.  281. 

«  101  Mass.  287.  *  106  Mass.  441. 
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THOMAS  J.  WELCH  w.  WILLIAM  H.   GOODWIN. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  July  3,  1877. 

[Reported  in  128  MfUtaehueeUs  Reports,  71.} 

Contract  for  money  had  and  received.  The  declaration  also  alleged 
that  tjie  defendant  was  the  holder  of  a  certain  promissory  note  purporting 
to  be  signed  by  the  plaintiff,  and  payable  to  the  order  of  and  indorsed  by 
Abraham  Jackson,  for  the  sam  of  $2000;  that  on  July  8,  1875,  the  plain- 
tiff, supposing  the  note  to  be  genuine,  and  the  signature  of  the  maker  upon 
it  to  be  his  own  signature,  at  the  request  of  the  defendant  and  before  the 
note  was  due,  paid  the  defendant  the  full  amount  of  the  note,  with  interest 
thereon,  namely,  the  sum  of  $2053 ;  that  the  note  was  not  genuine  ;  that 
he  never  signed  or  executed  it ;  that  his  name  signed  thereto  was  a  for- 
gery, and  not  made  by  him  or  with  his  knowledge  or  consent ;  that,  imme- 
diately upon  his  discovery  of  this  fact,  he  notified  the  defendant  and 
demanded  repayment  of  the  sum  so  paid.  Annexed  to  the  declaration  was 
a  copy  of  the  note,  as  follows :  — 

$2000.00.  Cuarlestown,  March  1,  1873. 

For  value  received,  I,  Thomas  J.  Welch,  promise  to  pay  to  Abraham 
Jackson  or  order  the  sum  of  two  thousand  dollars  in  three  years  from  this 
date,  with  interest  to  be  paid  semi-annually  at  the  rate  of  eight  per  centum 
per  annum.  Thomas  J.  Welch. 

In  presence  of 

"Wm.  T.  Canavan. 
Indorsed,  Abraham  Jackson. 

Trial  in  the  Superior  Court,  before  Gardner,  J.,  who  reported  the  case 
for  the  determination  of  this  court  in  substance  as  follows  :  — 

It  appeared  that  in  March,  1873,  the  plaintiff  borrowed  of  Abraham 
Jackson  the  sum  of  $2000,  and  gave  therefor  to  Jackson  his  note,  a  copy 
of  which  is  annexed  to  the  declaration,  and,  as  security  therefor,  a  mortgage 
upon  a  certain  parcel  of  real  estate  owned  by  him,  which  mortgage  was 
recorded  on  April  1,  1873 ;  that  priqr  to  February,  1875,  Jackson  was 
largely  indebted  to  the  Eliot  National  Bank,  of  Boston,  of  which  the  de- 
fendant then  was  and  ever  since  has  been  the  president ;  that,  among  other 
indebtedness,  the  bank  held  a  note  for  $4500  of  Jackson's  and  of  the 
American  Steam  Safe  Company,  and  others,  upon  which,  note  the  loan  of 
$4500  had  been  made  by  the  bank  ;  that  this  note  became  due  in  Febru- 
ary, 1875,  was  unpaid,  and  was  protested  for  non-payment;  that  shortly 
after,  the  bank  received  from  Jackson,  in  payment  of  the  past-due  time 
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note,  a  new  note  (the  old  note  being  retained  by  the  bank),  with  Jackson's 
name  alone  on  it,  for  the  sum  of  $4500  on  demand  made  by  Jackson,  pay< 
able  to  the  bank,  and,  together  therewith,  certain  collateral  security,  —  the 
demand  note,  with  the  collateral,  being  received  as  a  substitute  for  the  old 
security ;  that  the  collateral  consisted  of  three  mortgage  notes,  together 
with  the  assignments  of  the  mortgages,  one  of  which  notes  and  assignments 
was  a  note,  a  copy  of  which  is  annexed  to  the  declaration,  an4  an  assign- 
ment of  the  mortgage  of  the  plaintiff  to  Jackson ;  that  the  assignment  of 
the  mortgage  was  not  made  upon  the  original  -mortgage  deed,  but  was  a 
separate  instrument,  and  was  from  Jackson  to  the  defendant  by  name  '*  as 
trustee,"  but  the  nature  of  the  trust  was  not  set  forth  in  the  instrument ; 
that  this  assignment  was  executed  on  February  23,  1875,  and  recorded  at 
the  Registry  of  Deeds  in  Middlesex,  Southern  district,  on  February  23, 
1875,  and  in  the  Suffolk  Registry  of  Deeds,  on  March  10,  1875 ;  and  that, 
at  the  time  that  these  notes  and  assignments  were  received  by  the  bank, 
it  was  agreed  between  the  bank  and  Jackson,  that,  in  case  the  bank  should 
receive  upon  the  collateral  more  than  sufficient  to  satisfy  the  $4500  demand 
note,  the  balance  should  be  retained  and  credited  towards  satisfying  what- 
ever other  indebtedness  there  might  remain  from  Jackson  to  the  bank. 

It  also  appeared  that  the  bank  realized  upon  the  whole  of  the  collateral 
security,  and  obtained  therefrom,  including  the  $2053  hereafter  mentioned, 
paid  by  the  plaintiff,  more  than  enough  to  pay  the  $4500  demand  note, 
with  interest,  and  that  the  balance  was  duly  credited  towards  satisfying 
the  remaining  indebtedness  of  Jackson ;  that  Jackson  was  still  a  large 
debtor  to  the  bank ;  and  that,  in  case  the  bauk  should  repay  the  $2053 
paid  by  the  plaintiff,  the  amount  realized  from  the  whole  of  the  collateral 
would  not  be  enough  to  satisfy  and  pay  the  $4500  demand  note.  This 
evidence  was  objected  to  as  immaterial  ;•  but  by  agreement  of  counsel  it 
was  admitted  de  beney  and  the  judge  reserved  the  matters  of  law  arising 
thereon  for  the  determination  of  this  court.  It  was  not  admitted  as  bear- 
ing upon  any  of  the  questions  submitted  to  the  jury. 

It  also  appeared,  and  was  uncontested,  that  a  petition  in  bankruptcy  was 
filed  against  Jackson  on  May  28,  1875,  and  that  he  was  duly  adjudicated  a 
bankrupt  thereon. 

The  plaintiff  proved  that  prior  to  February,  1875,  and  on  March  18, 
1873,  Jackson  made  an  assignment  of  the  plaintiff's  mortgage  to  the 
Franklin  Insurance  Company,  and  therewith  a  note,  a  copy  of  which  is 
annexed  to  the  declaration ;  that  this  assignment  was  not  upon  the  original 
mortgage  deed,  but  was  a  separate  instrument,  and  that  said  assignment 
was  not  recorded  until  April  23,  1875;  that,  in  the  spring  of  1875,  hearing 
that  Jackson  had  committed  forgeries,  the  plaintiff  desired  to  know  what 
had  become  of  his  mortgage  note ;  that  he  thereupon  went  to  the  registry 
of  deeds  at  Cambridge,  and  got  the  register  to  look  at  the  i*ecords,  and  was 
told  by  him  that  the  mortgage  had  been  assigned  to  William  H.  Qoodwin ; 
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and  he  testified  that  nothing  was  said  to  him  by  the  register  about  the  word 
''  trustee ; "  that  he  thereupon  called  upon  the  defendant  at  the  bank,  and 
had  several  interviews  at  the  bank  with  him,  which  resulted  on  July  8, 
1875,  which  was  more  than  seven  months  before  his  note  became  due,  in 
his  paying  to  Goodwin  the  sum  of  $2053,  being  the  amount  of  his  mortgage 
note,  and  the  interest  due  thereon  and  unpaid  ;  that  the  paper  purporting 
to  be  his  lyortgage  note,  being  the  one  received  from  Jackson  by  the  bank, 
was  thereupon  surrendered  up  to  him,  and  that  thereupon  a  friend  who 
was  with  him,  and  in  his  presence  and  in  the  presence  of  the  president  and 
cashier  of  the  bank,  scratched  with  pen  and  ink  the  name  "  Thomas  J. 
Welch"  signed  to  the  note;  that  he  directly  went  with  the  defendant  to 
the  registry  of  deeds,  where  the  defendant,  by  a  deed  as  trustee,  released 
to  him  the  mortgage  made  to  Jackson,  and  that  the  release  was  thereupon 
immediately  recorded  at  the  said  registry ;  that  he  thereafter,  and  on  the 
same  day,  in  conversation  with  friends  and  at  their  suggestion,  tore  the 
name  of  ^*  Thomas  J.  Welch  "  off  from  the  note,  and  destroyed  that  portion 
of  the  paper  upon  which  it  was  written ;  that  about  July  26,  1875,  he  was 
led  to  suspect  that  the  Franklin  Insurance  Company  held  a  note  purporting 
to  be  his  mortgage  note,  and  an  assignment  of  the  mortgage;  that  he  called 
at  the  office  of  the  company,  and  was  there  shown  a  note  passed  by  Jackson 
to  that  company,  which  he  then  and  there  recognized  to  be  the  genuine 
mortgage  note,  and  was  also  shown  an  assignment  of  the  mortgage ;  that 
he  never  made  but  one  note  in  his  life;  that  he  immediately  consulted 
counsel,  who,  on  July  28,  1875,  gave  to  the  defendant  the  notice,  a  copy 
of  which  is  printed  in  the  margin ;  ^  that,  at  the  time  he  paid  the  $2053, 
he  supposed  and  understood  the  note  he  then  took  up  to  be  his  genuine 
note,  and  always  so  supposed  until  he  saw  the  note  held  by  the  Franklin 
Insurance  Company;  that  the  defendant  never  notified  him  that  he  was 
acting  in  the  transaction  other  than  personally,  and  that  he  did  not  know 
that  it  was  a  bank  transaction ;  and  that,  after  his  first  call  upon  the  de- 
fendant, he  received  two  letters,  which  he  had  since  lost,  requesting  him 
to  call  again ;  that  he  could  not  swear  certainly,  but  was  very  positive  that 
these  letters  were  signed  in  the  defendant's  name,  and  that  there  was  noth- 
ing contained  therein  indicative  of  the  matter  being  an  affair  of  the  bank. 
A  witness  called  by  the  plaintiff,  who  came  with  him  to  the  bank  when  the 
money  was  paid,  testified  that  it  was  paid  into  the  defendant's  hands. 

^  Boston,  July  28,  1876. 
Wm.  H.  Goodwin,  Esq. 

Dkak  Sik,  —  We  ai-e  instructed  by  Mr.  Thomas  J.  Welch  to  inform  you  that  he 
finds  his  signature  on  the  note  for  $2000,  dated  March  12,  1878,  and  paid  to  you  July  8, 
to  have  been  foi^ged,  and  that  the  genuine  mortgage  note  is  held  by  the  Franklin  Insur- 
ance Company.     Accordingly  he  requests  you  to  repay  the  amount  of  his  payment,  viz., 

$2053. 

Respectfully  yours, 

MofiSE,  Stone  &  GBBfiNOUOH. 
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The  defendant  introduced  evidence  that  the  $2053  was  paid  by  the 
plaintiff  into  the  hands  of  the  cashier  of  the  bank,  and  not  into  his  hands ; 
that  the  defendant  never  wrote  to  the  plaintiff,  but  that  the  two  letters 
received  by  the  plaintiff  were  written  upon  paper  upon  the  top  of  which  was 
printed  **  Eliot  National  Bank.  W.  H.  Goodwin,  president ;  R.  B.  Conant, 
cashier  j"  and  that  both  letters  were  written  by  the  cashier,  signed  by  him 
in  his  name,  with  the  word  *'  cashier  **  added,  and  that  they  referred  to  the 
matter  as  an  affair  of  the  bank,  and  stated  that  the  bank  held  the  assign- 
ment. The  defendant  proved  that  the  money  paid  by  the  plaintiff  was 
immediately  credited  to  Jackson's  account  on  the  books  of  the  bank,  and 
was  immediately  placed  with  the  other  funds  of  the  bank ;  that  the  note 
paid  by  the  plaintiff  was  always  kept  by  the  bank  together  with  its  other 
securities,  and  was  in  charge  of  the  cashier ;  that  when  the  plaintiff  paid 
the  money,  the  defendant  had  no  knowledge  or  suspicion  of  this  note  being 
a  forgery,  and  no  knowledge  or  suspicion  of  the  existence  of  another  note 
or  of  another  assignment  of  the  mortgage,  and  never  had  any  knowledge 
or  suspicion  of  either  of  these  things.  The  defendant  also  testified  that 
he  did  not  recollect  distinctly,  but  thought  that  at  one  of  the  interviews 
with  the  plaintiff,  before  the  money  was  paid  him,  he  exhibited  to  him  the 
assignment  from  Jackson  to  himself  as  "trustee,"  which,  however,  the 
plaintiff  denied,  and  said  that  he  did  not  suppose  that  he  had  personally 
anything  to  do  with  the  matter,  but  considered  it  a  bank  transaction,  and 
that  in  all  that  he  did  he  was  acting,  in  his  capacity  as  president  of  the 
bank;  that  neither  of  the  two  letters  received  by  the  plaintiff  mentioned  the 
fact  that  the  bank  held  the  assignment,  and  that  his  object  in  the  begin- 
ning in  having  the  plaintiff  call  was  to  pay  the  interest  due  on  the  note. 

The  plaintiff  introduced  evidence  tending  to  show  that  the  note  paid  by 
him,  and  purporting  to  be  witnessed  by  a  clerk  of  Jackson,  was  a  forgery, 
and  that  it  was  forged  by  Jackson ;  and  that  the  note  held  by  the  Franklin 
Insurance  Company  was  a  genuine  note.  There  was  no  other  evidence  in 
the  case  which  was  material.  At  the  conclusion  of  the  evidence,  the  de- 
fendant asked  the  judge  to  rule  that  the  plaintiff  could  not  maintain  this 
action.  The  defendant  contended  that  the  action,  if  maintainable  against 
anybody,  should  have  been  brought  against  the  Elliot  National  Bank ;  that 
the  action,  if  otherwise  maintainable  against  the  defendant,  could  not  be 
maintained  merely  on  proof  of  the  note  paid  by  the  plaintiff  being  a  forgery, 
and  on  proof  of  the  notice  of  July  28,  1875,  and  on  proof  that  he  gave 
that  notice  within  a  day  after  going  to  the  Franklin  Insurance  Company's 
office ;  that,  as  it  appeared  that  the  transaction  of  the  bank  with  Jackson 
was  bona  fide,  Jackson  had  thus  parted  with  a  title  good  as  to  the  Franklin 
Insurance  Company  and  the  plaintiff,  and  that  thus  the  bank  was  damaged 
by  the  release  to  the  plaintiff  of  this  mortgage ;  and  that  the  notice  of 
July  28,  1875,  was  not  seasonable. 

The  judge  declined  so  to  rule,  but  stated  that  all  the  questions  of  law 
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arising  in  the  case  should  be  reported  to  this  oourt,  and  hilly  instructed 
the  jury  that  if  the  plaintiff  proved  the  facts  stated  in  his  declaration,  he 
vas  entitled  to  recover ;  that  the  first  question  was  whether  the  note  was  a 
forged  note ;  that  if  the  jury  found  it  to  be  a  forged  note,  the  plaintiff  was 
entitled  to  recover,  provided  that  he  was  not  informed  of  the  forgery  of 
the  note  until  the  day  or  day  before  he  went  to  counsel,  and  that  in  such 
case  the  notice  of  July  28,  1875,  would  be  seasonable  notice,  and  provided 
that  the  defendant  did  not  disclose  to  him  the  fact  that  he  was  not  acting 
as  principal  in  the  transaction,  and  the  plaintiff  did  not  know  at  the  time 
of  the  payment  of  the  money  to  the  defendant  .that  the  defendant  was 
acting  for  the  bank. 

Tiie  jury  returned  a  verdict  for  the  plaintiff  for  $2053 ;  and  the  judge 
reported  the  case  for  the  determination  of  this  court. 

If  the  court  should  find  upon  this  report  that  the  action  was  maintaina- 
ble, if  at  all,  only  against  the  bank,  or  that  the  notice  was  not  seasonable 
so  as  to  entitle  the  plaintiff  to  recover,  or  that  the  plaintiff  could  not, 
under  the  circumstances  herein  stated,  maintain  his  action  on  proof  of  the 
note  being  a  forgery  and  the  note  held  by  the  Franklin  Insurance  Company 
genuine,  and  proof  that  the  defendant  did  not  disclose  to  the  plaintiff  the 
fact  that  he  was  acting  as  principal  in  the  transaction,  judgment  was  to  be 
entered  for  the  defendant ;  and  in  case  the  court  should  not  so  find  in  either 
particular  as  matter  of  law,  but  should  find  that  the  instructions  to  the 
jury  were  not  conformable  to  the  requirements  of  the  case,  the  verdict  was 
to  be  set  aside  and  a  new  trial  ordered. 

Ji.  R.  Bishop  and  F.  Goodwin  for  the  defendant. 

Ji,  M.  Morse^  Jr,y  and  C,  P,  Greenongh  for  the  plaintiff. 

Lord,  J.  This  case  differs  from  that  of  Carpenter  v.  Northborough 
National  Bank,^  in  two  particulars  only.  The  payment  was  received  by 
the  defendant  in  this  case  as  the  agent  of  another  party.  The  instructions 
of  the  presiding  judge  on  that  subject  were  correct.  One  who  acts  as  the 
agent  of  an  undisclosed  principal  may  be  treated  as  principal  by  the  party 
with  whom  he  deals. 

The  other  particular,  in  which  the  case  differs  from  that  of  Carpenter  v. 
Northborough  National  Bank,  is  that  the  forgery,  by  means  of  which  Jack- 
son accomplished  the  fraud,  was  that  of  the  name  of  the  plaintiff  himself; 
and  the  only  question,  is,  whether  that  fact  of  itself  is  an  absolute  bar  to 
the  right  of  the  plaintiff  to  recover.  We  do  not  understand  that  any 
other  question  than  this  was  presented  to  the  mind  of  the  judge  who  pre- 
sided at  the  trial.  If  any  other  questions  were  presented,  it  is  to  be  pre- 
sumed that  proper  instructions  were  *given  in  reference  thereto,  and  thai 
the  jury  were  required  to  make  the  proper  distinction  and  discrimination 
between  the  payment  upon  a  note,  the  forged  signature  to  which  was  that 
of  the  payer,  and  not  that  of  another  party  to  the  contract. 

^  123  Mass.  66. 
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It  may  well  be  held  that  a  banking  corporation,  which  issues  notes  as 
currency,  upon  such  plates  and  with  such  securities  as  it  deems  sufficient, 
may  be,  from  reasons  of  public  policy,  estopped  to  deny  the  genuineness 
of  notes  which  it  has  redeemed  as  its  own,  while  such  considerations  would 
have  no  bearing  upon  the  question  whether  an  individual  should  be  per- 
mitted to  show  that  a  signature  which  he  had  treated  as  his  own  was,  in 
fact,  a  forgery.  Nor  is  it  necessary  in  this  case  to  go  so  far  as  to  say,  as 
was  held  by  a  majority  of  the  court  in  National  Bank  of  North  America  v, 
Bangs,^  that  a  bank  may  recover  money  paid  upon  the  forged  check  of  cne 
of  its  depositors.  In  both  those  classes  of  cases,  entirely  different  consid* 
erations  may  properly  enter. 

The  question  which  we  are  called  upon  to  decide  is,  whether,  under  any 
circumstances,  a  party  may  recover  back  money  paid  upon  a  security  bear- 
ing a  forged  signature  of  himself,  supposing  it,  at  the  time  of  payment,  to 
be  his  own  genuine  signature.  We  can  have  no  doubt  that  he  may.  This 
is  entirely  clear  in  case  he  was  induced  to  make  the  payment  by  fraud  or 
misrepresentation.  Nor  is  it  necessary  that  fraud  or  misrepresentation 
should  exist.  An  innocent  mistake,  whether  arising  from  natural  or  tem- 
porary infirmity  or  otherwise,  made  without  fault  upon  his  part,  entitles 
hiin  to  the  same  relief.  How  far  this  right  would  be  affected  by  neglect 
upon  his  part  to  give  prompt  notice  of  the  mistake,  or  by  any  change  af- 
fecting the  situation  or  rights  of  the  person  to  whom  the  payment  is  made, 
we  are  not  called  upon  to  consider.  Here  notice  was  given  immediately 
upon  discovering  the  forgery.  AVhatever  securities  were  given  up  by  the 
defendant,  in  consideration  of  the  receipt  of  the  fbrged  note,  had  been  given 
up  before  the  payment  was  made.  The  dischai^e  of  the  mortgage  by 
Goodwin  was  the  release  of  no  substantial  right.  If  Goodwin  received  any 
title  to  the  mortgage  or  mortgaged  premises  by  reason  of  the  assignment 
to  him,  he  received  it  in  trust  for  another,  and  in  no  event  for  his  own 
benefit  His  discharge  of  it  was  therefore  no  injury  in  law  to  him.  By 
the  facts  as  they  appear  in  the  report,  his  discharge  of  the  mortgage  effected 
nothing  except  what  by  law  or  in  equity  he  would  be  compelled  to  do. 
There  is  no  reason,  therefore,  why  the  plaintiff  should  not  recover;  and 

there  must  be 

Judgment  on  the  verdict} 

1  106  Maas.  441. 

>  Lewis  V,  White's  Bank  of  Buffalo,  27  Hun,  896,  contra,  Ccnf,  Bank  of  the  United 
States  V,  Bank  of  Geot^a,  10  Wheat  338 ;  Cook  et  aL  v.  United  States,  91  U.  S.  889- 
896,  7.  —  £d. 
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THE  CORN  EXCHANGE  BANK,   Respondent,   v.   THE 

NASSAU  BANK,  Appellant. 

In  the  Court  of  Appeals  op  New  York,  January  16,  1883. 

[Reported  in  91  New  York  Reports,  74.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  upon  an  order  made  October  28,  1881, 
\^hich  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

It  appears  from  the  complaint  that  on  the  9th  of  November,  1874,  Messrs. 
Kunhardt  &  Co.  were  depositors  with  the  plaintiff,  and  on  that  day  made 
their  check  upon  it,  payable  to  the  order  of  William  Ives  and  John  Waters, 
for  the  sum  of  $19,000.  On  the  next  day  it  was  presented,  and  then,  pur- 
porting to  be  indorsed  by  the  payees,  was  paid  to  the  defendant  and 
charged  to  the  drawer's  account.  On  the  23d  of  March,  1876,  Kunhardt 
&  Co.  notified  the  plaintiff  that  the  indorsement  was  forged,  and  com- 
menced suit  for  the  recovery  of  the  moneys  withheld  from  them  on  account 
of  said  check,  and  obtained  judgment  therefor,  with  costs.  Notice  of  this 
suit  was  at  its  commencement  given  to  the  defendant,  and  after  payment  of 
the  judgment  the  plaintiff  demanded  repayment  of  the  amount  so  paid, 
and  offered  to  return  the  check  to  it ;  being  refused,  it  brought  this  action. 
Issue  was  taken  by  answer  on  the  question  of  forgery,  and  it  also  set  up 
that  the  check  was  receivetd  by  the  defendant  from  one  B.,  its  depositor,  in 
the  regular  course  of  business,  for  collection,  and  after  collection  credited 
to  him  and  so  became  subject  to  his  check ;  that  his  account  continued 
and  was  good  for  an  amount  exceeding  the  check  during  the  greater  por- 
tion of  the  time  from  its  date  up  to  and  including  March,  1876;  that  it 
was  retained  by  the  plaintiff  until  December  3,  1874,  when  it  returned  it 
to  Kunhardt  &  Co.  ;  that  no  steps  were  in  the  mean  time  taken  by  it  to 
ascertain  the  genuineness  of  the  indorsement,  nor  by  Kunhardt  &  Co., 
until  March  23,  1876;  that  the  defendant's  depositor,  B.  became  insol- 
vent, and  by  reason  of  the  omission  of  the  plaintiff  and  Kunhardt  &  Co.  to 
discover  the  forgery  and  notify  the  defendant,  its  position  had  been  altered 
to  its  injury.  Upon  the  trial  it  was  conceded  that  the  signature  of  the 
payees  of  the  check  was  forged,  and  it  was  proven  that  neither  the  plaintiff 
nor  Kunhardt  &  Co.  took  any  measures  to  ascertain  its  genuineness  until 
the  time  above  mentioned.  There  was  also  evidence  from  which  it  was 
apparent  that  if  it  had  been  otherwise  the  forgery  would  have  been  dis- 
covered and  the  defendant,  if  notified  thereof,  might  have  protected  itself 
from  loss  by  calling  upon  its  depositor,  B.  Various  exceptions  were  taken 
during  the  trial,  and  at  its  close  the  defendant  asked  to  go  to  the  jury ; 
firat,  upon  the  question  *^  whether  the  defendant  has  not  shown  that  it  was 
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injured  to  the  full  extent  of  the  $19,000  and  interest,  or  to  some  part 
thereof,  by  the  plaintiff's  negligence  or  laches  in  failing  to  give  notice  of 
the  alleged  mistake  \ "  second,  whether  it  has  not  proved  a  loss  suffered  by 
it  in  consequence  of  the  mistake  committed  by  the  plaintiff,  to  the  full 
extent  of  the  check  and  interest;  third,  whether,  in  consequence  of  the 
recognition  by  the  plaintiff  of  the  check  in  question,  the  defendant  did  not 
pay  out  to  its  depositor,  B.,  the  moneys  held  on  deposit  for  him  on  that 
and  subsequent  days,'  or  some  part  thereof.  This  was  denied.  Thereupon 
the  court  directed  a  verdict  for  the  plaintiff,  for  $27,553.43,  made  up,  first, 
of  the  amount  of  the  judgment  recovered  against  the  plaintiff  by  Kunhardt 
&,  Co. ;  second,  of  plaintiff's  expenses  in  defending  that  action ;  third,  in- 
terest on  the  judgment.  To  the  allowance  of  each  item  the  defendant 
excepted.  After  verdict,  in  pursuance  of  this  direction,  the  defendant 
moved  upon  the  minutes  for  a  new  trial.  It  was  denied.  An  appeal  was 
taken  from  the  judgment  and  the  order  denying  a  new  trial,  to  the  Gen- 
eral Term,  where  both  were  affirmed,  and  from  its  decision  the  defendant 
appeals  to  this  court. 

Josfph  H.  Choate  for  appellant. 

John  M.  Bowers  for  respondent. 

Danforth,  J.  The  general  question  involved  is  answered  by  a  series  of 
decisions  by  this  court,  in  favor  of  the  respondent.  There  is  no  imputation 
on  the  defendant  with  regard  to  the  way  in  which  it  took  the  check  of 
Kunhardt  &  Co.,  or  the  use  made  of  it,  but  the  plaintiff  was  thereby  in- 
duced to  part  with  its  money  without  consideration,  and  the  defendant, 
who  received  it,  is  bound  to  make  restitution,  unless  the  plaintiff,  by  some 
act  or  omission  of  its  own,  has  lost  the  right  to  demand  or  sue  for  it. 
White  V.  Continental  Nat.  Bank,^  and  cases  there  cited  by  Allen,  J.* 

The  appellant  contends  that  it  was  the  plaintiff's  duty  to  examine  and 
ascertain  the  genuineness  of  the  payee's  indorsement  before  paying  the 
check,  and  that  in  default  of  doing  so,  it  is  as  against  the  defendant  es- 
topped from  denying  its  genuineness ;  but  the  authorities  are  the  other 
way.  Canal  Bank  v.  Bank  of  Albany;'  Whitney  v,  Nat.  Bank  of  Potsdam  / 
Holt  V.  Ross ;  *  The  Union  Nat.  Bank  of  Troy  v.  Sixth  Nat.  Bank  of  N.  Y. ;  • 
White  V,  Continental  Nat.  Bank  ; '  Graves  v.  Am.  £xch.  Bank.' 

The  recovery,  however,  should  have  been  limited  to  the  amount  of 
money  received  by  the  defendant  from  the  plaintiff,  with  simple  interest  to 
the  time  of  the  rendition  of  the  verdict.  The  plaintiff  paid  the  check  of 
Kunhardt  k  Co.  at  its  own  risk  and  without  authoritv,  and  could  have  no 
defence  to  their  action.  Hall  v.  Fuller ;  *  Morgan  v.  The  Bank  of  the  State 
of  N.  Y.^*     There  was  no  privity  between  Kunhardt  <k  Co.  and  this  defend- 

1  64  N.  Y.  816.  «  21  Am.  Rep.  612.  »  1  Hill,  287. 

*  46  N.  Y.  808.  »  54  N.  Y.  472.  •  43  N.  Y.  452. 

T  64  N.  Y.  816.  8  17  N.  Y.  205.  »  5  B.  &  C.  760. 
w  11  N.  Y  404. 
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ant.  The  money  received  by  it  was  not  their  money,  and  it  was  not  liable 
to  them.  Their  money  was  still,  on  deposit  with  the  plaintiff,  and  the 
plaintiff  owed  them  for  it. 

The  cases  cited  by  the  plaintiff  are  not  analogous.  El  wood  v.  Deifendorf ' 
and  Thompson  v.  Taylor*  stand  upon  the  technical  relation  of  principal 
and  surety,  and  even  then  the  right  to  indemnity  was  held  not  to  extend 
to  expenses  incurred  in  defending  against  the  just  claim  of  the  creditor.  In 
Delaware  Bank  v.  Jarvis'  the  defendant  was  the  vendor  of  the  note  in 
question,  and  had  received  from  the  plaintiff  the  agreed  price  thereof.  The 
costs  in  controversy  were  incurred  in  an  action  which  failed  because  the 
note  was  void  for  usury  taken  by  the  vendor,  and  the  recovery  for  costs 
allowed  in  that  action  was  upheld  upon  the  ground  that  the  vendor  of  a 
chose  in  action  impliedly  warrants  its  soimdness  and  validity,  so  far  at  least 
as  he  had  been  connected  with  its  origin.  In  the  other  cases  cited  by  the 
respondent,  the  plaintiff  had  become  liable  to  costs  in  actions  in  which  he 
had  a  remedy  over  against  the  then  defendant,  but  in  none  of  them  did  it 
appear  that  the  action  in  which  the  costs  were  incurred  was  caused  in  whole 
or  in  part  by  the  wrongful  act  or  omission  of  duty  on  the  part  of  the  origi- 
nal defendant.  No  case  I  think  can  be  found  in  which  the  right  to  costs 
of  defending  an  action  so  caused  has  been  upheld,  and  that  is  precisely  the 
position  of  the  plaintiff  here.  It  did  not  buy  or  propose  to  buy  the  check 
of  the  defendants ;  it  assumed  to  pay  it  as  the  obligation  of  Kunhardt  & 
Co.,  and  when  informed  by  them  that  the  condition  —  indorsement  by 
payee  —  on  which  alone  they  authorized  payment,  had  not  been  performed, 
they  took  the  risk  of.defeat  by  joining  issue  with  their  principals,  and  with- 
held their  money  until  it  could  be  determined.  It  was  the  business  of  the 
plaintiff  as  between  itself  and  its  depositors,  to  see  to  it  that  their  money 
should  not  be  expended  except  as  they  directed  (Weisser  v,  Denison  ;  *  Mor- 
gan V.  Bank  of  State  of  N.  Y. ;  *  Graves  v.  Am.  Exch.  Bank ;  •  Welsh  v, 
German  Am.  Bank  ^,  and  having  failed  to  do  so,  cannot  charge  the  expense 
of  an  action  caused  by  such  default  upon  a  third  party.  The  defendant's 
liability  in  the  present  action  stands  upon  a  different  and  entirely  distinct 
ground,  —  the  receipt  of  money  paid  under  a  mistake  and  without  considera- 
tiou."  The  same  principle  forbids  rests  in  the  computation  of  interest  upon 
the  amount  paid.* 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  accordingly, 

1  5  Barb.  898.  •  72  N.  Y.  82.  «  20  N.  Y.  226. 

♦  10  N.  Y.  68.  •  11  N.  Y.  404.  •  17  N.  Y.  206. 
'  78  N.  Y.  424. 

»  Conf.  Star  Ins.  Co.  v.  New  Hamden  Bank,  60  N.  H.  442.  —Ed. 

*  A  portion  of  the  opinion  relating  to  the  admissibility  of  evidence  has  been  omitted. 
—  Ed. 
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DE  HAHN  V.  HARTLEY. 
In  the  King's  Bench,  June  30,  1786. 

[Reported  in  1  Term  Reports,  843.] 

Thi8  was  an  action  upon  promises  brought  by  the  plaintiff  (an  under* 
writer)  to  recover  back  the  amount  of  a  loss  which  he  had  paid  upon  a 
policy  of  insurance. 

Plea  the  general  issue. 

The  cause  was  tried  before  Buller,  J.,  at  the  sittings  after  last  Easter 
term  at  Guildhall,  when  the  jury  found  a  special  verdict  which  stated  — 

That  the  defendant,  on  the  14th  June,  1779,  at  London,  gave  to  one 
Alexander  Anderson,  then  being  an  insurance  broker,  certain  instructions 
in  writing  to  cause  an  insurance  to  be  made  on  a  certain  ship  or  vessel 
called  the  Juno,  which  were  in  the  words  and  figures  following :  **  Please  get 
^2000  insured  on  goods  as  interest  may  appear  ;  slaves  valued  at  £30  per 
head  ;  comwood  £40  per  ton  ;  ivory  £20  per  hundred  weight ;  gum  copal 
£5  per  pound  ;  at  and  from  Africa  to  her  discharging  port  or  ports  in  the 
British  West  Indies ;  warranted  copper-sheathed,  and  sailed  from  Liverpool 
with  14  six-pounders  (exclusive  of  swivels,  &c.),  50  hands  or  upwards,  at 
12,  not  exceeding  15  guineas.  Juno —  Beaver.  S.  Hartley  &  Co.,  June 
14th  1779." 

That  the  said  Alexander  Anderson,  in  consequence  of  the  said  written  in- 
structions from  the  said  defendant  on  the  said  14th  June,  1779,  at  London 
aforesaid,  etc.,  did  cause  a  certain  writing  or  policy  of  assurance  to  be  made  on 
the  said  ship  or  vessel  called  the  Juno  in  the  words  and  figures  following  (re- 
citing the  policy);  which  was  upon  any  kind  qf  goods  and  merchandises,  and 
also  upon  the  body,  tackle,  apparel,  etc.,  of  and  in  the  ship  Juno,  at  and 
from  Africa  to  her  port  or  ports  of  discharge  in  the  British  West  Indies,  at 
and  after  the  rate  of  £15  per  cent. 

The  verdict,  after  reciting  two  memoranda,  which  are  not  material,  then 
proceeded  to  state,  that  in  the  margin  of  the  said  policy  were  written  the 
words  and  figures  following,  "  Sailed  from  Liverpool  with  14  six-pounders, 
swivels,  small  arms,  and  50  hands  or  upwards ;  copper  sheathed." 

That  on  the  said  14th  June,  1779,  and  not  before,  at  London  aforesaid, 
eta,  the  plaintiff  underwrote  the  said  policy  for  the  sum  of  £200,  and  re- 
ceived a  premium  af  £31  10«.  Od.  as  the  consideration  thereof. 

That  the  said  ship  or  vessel  called  the  Juno,  sailed  from  Liverpool  afore- 
said, on  the  13th  October,  1778,  having  then  only  46  hands  on  board  her, 
and  arrived  at  Beaumaris,  in  the  isle  of  Anglesea,  in  six  hours  after  her 
sailing  from  Liverpool  as  aforesaid,  with  the  pilot  from  Liverpool  on  board 
her,  who  did  pilot  her  to  Beaumaris  on  her  said  voyage  ;  and  that  at  Beau- 

18 
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mariB  aforesaid  the  said  ship  or  vessel  took  in  six  bands  more,  and  then 
had,  and  during  the  said  voyage  until  the  capture  thereof  hereinafter 
mentioned,  continued  to  have,  52  hands  on  board  her. 

That  the  said  ship  or  vessel  in  the  said  voyage  from  Liverpool  aforesaid 
to  Beaumaris  aforesaid,  until  and  when  she  took  in  the  said  six  additional 
hands,  was  equally  safe  as  if  she  had  had  50  bands  on  board  her  for  that 
part  of  the  said  voyage. 

That  divers  goods,  wares,  and  merchandises  of  the  said  defendant  of  great 
value,  were  laden  and  put  on  board  the  said  ship  or  vessel,  and  remained 
on  board  her  until  and  at  the  time  of  the  capture  thereof  hereinafter  mentioned. 
And  that  on  the  14th  March,  1779,  the  said  ship  or  vessel,  while  she  remained 
on  the  coast  of  Africa,  and  before  her  sailing  for  her  port  of  discharge  in  the 
British  West  India  Islands,  was,  upon  the  high  seas,  with  the  said  goods, 
wares,  and  merchandises  on  board  her  as  aforesaid,  met  with  by  certain 
enemies  of  our  lord  the  now  king,  and  captured  by  them,  etc.,  and  thereby 
all  the  said  goods,  wares,  and  merchandises  of  the  said  defendant,  so  laden 
on  board  her  as  aforesaid,  were  wholly  lost  to  him. 

That  when  the  said  plaintiff  received  an  account  of  the  said  loss  of  the 
said  ship  or  vessel,  he  paid  to  the  said  defendant  the  said  sum  of  £200  so 
insured  by  him  as  aforesaid,  not  having  then  had  any  notice  that  the  said 
ship  or  vessel  had  only  46  hands  on  board  her  when  she  sailed  from  Liver- 
pool as  aforesaid.     But  whether  upon  the  whole  matter,  etc. 

Law  for  the  plaintiff. 

Wood  for  the  defendant. 

Lord  Mansfield,  0.  J.  There  is  a  material  distinction  between  a 
warranty  and  a  representation.  A  representation  may  be  equitably  and 
substantially  answered ;  but  a  warranty  must  be  strictly  complied  with. 
Supposing  a  warranty  to  sail  on  the  1st  of  August,  and  the  ship  did  not  sail 
till  the  2d,  the  warranty  would  not  be  complied  with.  A  warranty  in  a 
policy  of  insurance  is  a  condition  or  a  contingency,  and  imless  that  be  peiv 
formed  there  is  no  contract.  It  is  perfectly  immaterial  for  what  purpose  a 
warranty  is  introduced ;  but,  being  inserted,  the  contract  does  not  exist 
unless  it  be  literally  complied  with.  Now  in  the  present  case,  the  condition 
was  the  sailing  of  the  ship  with  a  certain  number  of  men  ;  which  not  being 
complied  with,  the  policy  is  void. 

AsHHURST,  J.  The  very  meaning  of  a  warranty  is  to  preclude  all  quesr 
tions  whether  it  has  been  substantially  complied  with ;  it  must  be  liter- 
ally so. 

BuLLER,  J.  It  is  impossible  to  divide  the  words  written  in  the  mai^n 
in  the  manner  which  has  been  attempted ;  that  that  part  of  it  which  relates 
to  the  copper  sheathing  should  be  a  warranty,  and  not  the  remaining  part. 
But  the  whole  forms  one  entire  contract,  and  must  be  complied  with 
throughout.^  Judgment  for  the  plaintiff , 

1  Judgment  affirmed  in  the  Exchequer  Chamber,  2  T.  R.  186.  —  Ed. 
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MILNES  V.  DUNCAN. 
In  the  King's  Bench,  Easter  Term,  1827. 

[Reported  in  6  Barnewall  and  Cresswell,  671.] 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  At  the 
trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings,  after  Trinity 
term,  1826,  a  verdict  was  found  for  the  plaintiff  for  £150,  subject  to  the 
opinion  of  this  court,  on  the  following  case  :  — 

The  plaintiff,  who  was  an  attorney,  resident  at  Matlock  in  Derbyshire, 
was  employed  by  the  defendant,  an  attorney,  resident  in  London,  to  receive 
the  rents  of  an  estate  belonging  to  the  defendant,  situate  near  Matlock. 
In  the  course  of  this  employment  the  plaintiff,  on  the  11th  February,  1826, 
having  previously  received  from  the  tenants  of  the  estate  more  than  the 
sum  of  j£150,  he  inclosed  in  a  letter  of  that  date,  to  the  defendant,  the 
following  Irish  bill  of  exchange  for  £150,  in  part  liquidation  thereof:  — 

£150.  Glen  Anne  Mills,  Nov.  24th,  1825. 

Three  months  after  date  pay  to  our  order  £150  sterling,  in  London, 

value  received. 

Atkinson,  Ghenmey,  and  Atkinson. 
Mr.  Gerald  Atkinson,  Liverpool. 

The  bill  had  several  indorsements,  but  there  was  nothing  in  those  indorse- 
ments to  show  that  the  bill  had  been  drawn  or  indorsed  in  Ireland.  On  the 
13th  of  February,  the  defendant  acknowledged  the  receipt  of  the  bill.  The 
bill  became  due  on  the  27th  of  February,  but  was  not  then  presented  for  pay- 
ment ;  and  upon  the  20th  of  March  the  defendant  wrote  the  following  letter 
to  the  plaintiff;  '4  am  sorry  to  acquaint  you  that  the  bill  for  £150  you  sent 
me  for  the  rent  has  not  been  honored.  This  bill  is  drawn  by  or  in  the  name 
of  Atkinson  and  two  other  names  from  some  mills,  but  the  writing  is  so  bad, 
that  I  cannot  make  the  name  or  the  place  out ;  what  am  I  to  do  in  this  )  " 
The  plaintiff  received  this  letter  on  the  following  day,  and  on  the  same  day 
applied  to  his  immediate  indorsers,  Messrs.  Arkwright  k  Co.,  bankers  at 
Wirksworth,  to  take  up  the  bill,  which  they  refused  to  do,  because  it  had 
been  so  long  overheld.  On  the  same  day  the  plaintiff  wrote  to  the  defendant, 
and  informed  him  he  had  received  the  bill  for  £150  from  his  bankers,  Ark- 
wright &  Co.  of  Wirksworth,  and  since  the  receipt  of  the  defendant's  letter 
had  applied  to  them  on  the  subject  of  it,  and  they  refused  to  pay  it,  on  the 
ground  that  it  had  been  so  long  overheld.  On  the  25th  of  March  the  de- 
fendant wrote  to  the  plaintiff,  and  said,  it  was  unnecessary  for  him  (defend- 
ant) to  enter  on  the  subject  of  supposed  delay,  as  the  bill  was  an  absolute 
nullity,  by  being  drawn  on  a  stamp  of  inferior  value ;  and  he  requested  the 
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plaintiff,  with  as  little  delay  as  possible,  to  remit  him  the  amount  of  the 
rent,  in  which  case  he  would  return  the  void  bill.  To  this  the  plaintiff,  on 
the  27th  of  March,  replied,  that  he  had  again  applied  to  Arkwright  &  Co., 
and  they  had  refused  to  have  anything  to  do  with  the  bill,  because  it  had 
been  overlield  for  so  long  a  time,  and  that  he,  the  plaiutiif,  had  directed  his 
agent,  Mr.  Forbes,  to  call  upon  him,  defendant,  and  confer  with  him  on  the 
subject,  and  requested  him  to  show  Forbes  the  bill.  A  clerk,  by  the  direction 
of  Forbes,  called  on  the  defendant  on  the  29th  of  March,  and  after  inspecting 
the  bill,  said  it  was  drawn  on  a  is,  stamp.  On  the  30th  the  defendant  wrote 
to  the  plaintiff  and  informed  him  that  he  declined  presenting  the  illegal  bill 
of  exchange  to  any  person  for  payment,  because  he  might  thereby  subject 
himself  to  a  penalty  as  the  other  paities  on  the  bill  had  ;  and  that  if  his 
(plaintiif 's)  bankers  still  obstinately  refused  to  have  anything  to  do  with 
the  illegal  bill,  he  should  resort  to  other  means ;  and  as  his  determination 
was  formed,  it  would  be  better  to  act  on  it  immediately,  and  therefore  de- 
sired  the  plaintiff  to  inform  him  in  the  course  of  a  post  or  two  if  he  (plain- 
tiff) would  instruct  Forbes  to  appear  for  him.  Upon  the  3d  of  April, 
Forbes's  clerk,  by  the  plaintiff's  direction,  again  called  upon  the  defendant, 
and  informed  him  that  he  had  written  to  the  plaintiff,  and  expected  to 
receive  the  amount  of  the  bill  in  a  post  or  two,  until  which  time  he  requested 
no  proceedings  should  be  taken ;  and  on  the  7th  April,  the  same  clerk,  by 
the  direction  of  Forbes,  paid  the  amount  of  the  bill,  and  at  the  time  of  so 
paying  it,  a  second  time  saw  and  inspected  the  bill,  which  the  defendant 
delivered  up  to  him,  and  gave  the  following  receipt:  "7th  April,  1826, 
received  of  James  Milnes,  Esq.,  by  the  payment  of  Mr.  Forbes,  his  agent, 
two  bank  post  bills,  value  XI 50,  for  a  void  bill  of  exchange  sent  to  me  by 
Mr.  Milnes  for  rent.^'  Up  to  this  period  the  bill  in  question  had  been  con- 
sidered and  treated  by  both  paities  as  an  English  bill,  but  it  afterwards 
turned  out  to  be  an  Irish  bill,  and  impressed  with  a  proper  stamp  suitable 
to  such  bill.  Upon  the  discovery  of  which,  on  the  12th  of  April,  the  plain- 
tiff presented  the  bill  at  Messrs.  Williams  for  payment,  which  was  refused 
by  them.  But  if  it  had  been  presented  when  it  became  due,  there  were  at 
that  time  assets  in  their  hands,  and  it  would  have  been  paid.  The  acceptor 
became  bankrupt  on  the  20th  of  June,  1826,  which  was  after  the  present 
action  had  been  commenced. 

Coleridge  -for  the  plaintiff. 

Comyn  for  the  defendant. 

Baylet,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
There  is  no  doubt  as  to  the  rule  of  law  applicable  to  this  case.  If  a  party 
pay  money  under  a  mistake  of  the  law  he  cannot  recover  it  back.  But  if 
he  pay  money  under  a  mistake  of  the  real  facts,  and  no  laches  are  imputable 
to  him  (in  respect  of  his  omitting  to  avail  himself  of  the  means  of  knowl- 
edge within  his  power),  he  may  recover  back  such  money.  In  this  case  the 
question  is,  whether  there  was,  on  the  part  of  the  plaintiff,  at  the  time 
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when  he  made  the  payment,  ignorance  of  the  true  state  of  the  facts,  or  any 
negligence  imputable  to  him,  in  not  availing  himself  of  the  means  of  knowl- 
edge within  his  power  1  The  bill  was  remitted  to  the  defendant  before  it 
was  due.  He  neglected  to  present  it  for  payment  when  due,  and  held  it  a 
month*  In  consequence  of  that  neglect  the  bill  was  not  paid.  Assuming 
that  there  was  no  defect  in  the  bill  which  rendered  it  void,  but  that  it  was 
a  valid  bill,  the  negligence  of  the  defendant  destroyed  all  right  of  the  plain- 
tiff to  recover  against  the  prior  indorsers.  The  situation  of  the  parties  was 
varied  by  this  negligence  of  the  defendant  On  the  20th  of  March,  long 
after  the  bill  became  due,  he  communicated  to  the  plaintiff  that  the  bill 
had  not  been  paid.  At  that  time  the  defendant  does  not  appear  to  have 
been  aware  of  any  infirmity  in  the  bill.  The  plaintiff  apprised  Arkwright 
&  Co.  of  this,  and  they  refused  to  pay,  on  the  ground  that  the  bill  had  been 
held  over.  The  defendant  then,  for  the  first  time,  insisted  that  the  bill 
was  void,  on  the  ground  that  it  had  an  improper  stamp,  and  he  refused  to 
present  for  payment  what  he  called  the  illegal  bilL  It  is  quite  clear  that 
the  defendant  at  that  time  thought  the  bill  was  improperly  stamped.  The 
circumstance  of  his  being  misled  is  very  strong  evidence  to  show  that  the 
bill  itself  did  not  supply  to  the  holder  adequate  means  of  knowing  whether 
it  was  properly  stamped  or  not.  Payment  of  the  amount  of  the  bill  was 
made  by  the  plaintiff,  under  the)  impression  that  the  bill  was  void.  That 
may  be  collected  from  the  receipt,  which  states  the  payment  to  have  been 
made  in  respect  of  a  void  bill  of  exchange.  The  defendant  accepted  the 
money,  on  the  supposition  that  the  bill  was  void.  It  afterwards  turned 
out  that  the  bill  was  drawn  in  Ireland,  that  it  had  an  appropriate  stamp, 
and,  consequently,  was  a  valid  bill.  The  money  was  therefore  paid  to  and 
received  by  the  defendant,  under  a  mistake  as  to  a  particular  fact,  viz.,  the 
place  where  the  bill  was  drawn.  Then  are  any  laches  imputable  to  the 
plaintiff?  If  it  had  appeared  on  the  face  of  the  bill  to  have  been  drawn  in 
Ireland,  there  would  perhaps  have  been  laches  on  his  part  in  making  the 
payment,  under  an  idea  that  the  bill  was  drawn  in  England  and  had  an 
improper  stamp,  when  he  might  by  due  inquiry  of  the  prior  indorser  have 
learned  that  the  bill  was  drawn  in  Ireland  and  was  a  valid  bill.  But 
neither  the  date  nor  the  indorsements  were  calculated  to  raise  in  the  mind 
of  any  person  who  saw  the  bill  any  suspicion  that  it  was  drawn  in  Ireland. 
All  the  circumstances  were  as  much  calculated  to  give  knowledge  to  the 
defendant  as  to  the  plaintiff;  they  did  not  convey  to  the  defendant  or  the 
clerk  of  Mr.  Forbes  any  knowledge  that  the  bill  was  drawn  in  Ireland. 
We  may  fisiirly  conclude,  therefore,  that  they  did  not  afford  adequate  means 
of  knowledge.  It  seems  to  me,  that  the  plaintiff,  at  the  time  when  he 
made  the  payment,  had  no  adequate  means  of  knowing  that  the  bill  was 
not  a  void  bill ;  and  that  being  so,  it  is  quite  dear  that  this  money  was 
paid  under  a  mistake  of  fact,  and  without  any  laches  on  the  part  of  the 
plaintiff,  and  for  these  reasons  I  think  he  is  entitled  to  recover  it  back. 
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HoLROYDy  J.  I  am  of  the  same  opinion.  In  the  course  of  the  argument 
I  have  entertained  some  doubts,  on  the  ground  that  the  payment  was  made 
and  submitted  to  as  matter  of  right  after  inspection  of  the  bill.  If  the 
money  had  been  paid  after,  proceedings  had  actually  commenced,  I  should 
have  been  of  opinion  that,  inasmuch  as  there  was  no  fraud  in  the  defendant, 
it  could  not  be  recovered  back.  The  defendant  puts  his  right  to  have  the 
amount  paid,  on  the  ground  that  the  bill  was  void  on  account  of  its  being 
on  a  wrong  stamp.  That  was  a  mistake  of  the  fact,  not  of  the  law,  as  it 
would  have  been  if  the  bill  had  been  drawn  in  England  upon  a  proper  stamp. 
It  afterwards  turned  out  that  the  bill  was  drawn  in  Ireland,  and  that  the 
stamp  affixed  to  it  was  the  right  one.  Then  as  the  plaintiff  paid  the  money 
under  the  impression  that  the  bill  was  drawn  in  England,  and  therefore  on 
An  improper  stamp,  it  was  paid  under  a  mistake  of  a  fact,  and  I  incline  to 
think,  that,  according  to  the  authorities,  he  may  recover  it  back. 

LiTTLEDALE,  J.  The  Original  fault  was  with  the  defendant,  for  he  neglected 
to  present  the  bill  for  payment  when  it  became  due.  According  to  general 
principles,  therefore,  the  loss  ought  to  fall  upon  him.  The  defendant,  find- 
ing that  the  indorser  refused  to  pay  it,  represented  to  the  plaintiff  that  it 
was  a  void  bill  in  consequence  of  its  not  having  a  proper  stamp,  and  threat- 
ened to  sue  him.  The  plaintiff,  believing  that  representation  to  be  true, 
consented  to  pay  the  money,  but  it  was  stated  in  the  receipt  that  he  paid 
it  in  respect  of  a  void  bill.  Whether  it  was  valid  or  not  depended  on  a 
fact  of  which  the  plaintiff  was  at  that  time  ignorant,  viz.,  whether  it  was 
drawn  in  England  or  Ireland.  It  is  said  that  he  had  means  of  knowing 
that,  for  he  might  have  inquired  of  the  prior  indorser;  but  there  being 
nothing  on* the  face  of  the  bill  to  lead  him  to  suppose  that  it  was  drawn  in 
Ireland,  he  was  not  bound  to  make  any  inquiry,  and  I  am  of  opinion  that 
he  is  entitled  to  recover  this  money,  on  the  ground  that  it  was  paid  in 

ignorance  of  the  fact. 

Postea  to  the  plaintiff. 


MILLS    V.    THE    GUARDIANS    OF    THE    POOR    OF    THE 

ALDERBURY    UNION. 

In  the  Exchequer,  February  13,  1849. 

[Reported  in  8  Exchequer  Reports,  590.] 

Assumpsit  for  money  paid.  —  Plea,  9io7t  assumpsit. 

At  the  trial,  before  Williams,  J.,  at  the  Wilts  Summer  Assizes,  1848,  it 
appeared  that  the  action  was  brought  to  recover  the  sum  of  £154  I2s.  6d., 
which  the  plaintiff  had  paid  to  the  defendants  under  the  following  circum- 
stances :  —  In  1844  the  plaintiff  became  surety  for  William  Bird  Brodie  the 
treasurer  to  the  Alderbury  Union,  by  entering  into  a  bond  jointly  and 
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severally  with  Thomas  King  and  William  Bird  Brodia  The  condition  of 
the  bond  was  as  follows  :  — "  That  the  above-named  treasurer  shall  from 
time  to  time,  and  at  all  times  during  his  continuance  in  the  said  office,  dili- 
gently and  faithfully  discharge  the  duties  thereof,  by  receiving  all  monies 
tendered  to  be  paid  to  the  board  of  guardians,  and  placing  the  same  to 
their  credit,  by  paying  out  of  the  monies  in  his  hands  of  the  guardians  all 
orders  on  him  drawn  on  their  behalf,  and  duly  signed  and  countersigned, 
etc. ;  and  shall  faithfully  discharge  all  the  trusts  to  be  reposed  in  him  in 
virtue  of  the  said  office,  and  on  resigning  or  being  removed  from  the  said 
office,  etc.,  shall  account  for  and  pay  over  to  the  said  guardians  all  books 
and  papers,  balances,  monies,  matters,  and  things  belonging,  due,  or  relating 
to  the  said  Union,  etc.,  which  shall  be  in  his  custody,  possession,  or  power, 
in  virtue  of  the  said  office  or  otherwise  howsoever ;  and  in  the  event  of  the 
death,  bankruptcy,  or  insolvency  of  the  said  treasurer  during  his  continu- 
ance in  the  said  office,  his  executors,  administrators,  or  assignees,  as  the 
case  mdy  be,  or  his  above-named  co-obligers,  or  any  of  them,  shall,  on  a  day 
to  be  fixed  for  that  purpose,  etc.,  account  for,  hand  over,  and  pay  over 
to  the  said  guardians  all  such  books  and  papers,  balances,  monies,  matters 
and  things  as  aforesaid.^'  At  the  time  the  bond  was  executed,  William 
Bird  Brodie  was  a  partner  in  the  firm  of  William  Bird  Brodie  and  Charles 
George  Brodie,  bankers  at  Salisbury,  and  so  continued  until  a  fiat  in  bank- 
ruptcy issued  against  them  in  October,  1847.  On  the  17th  of  December, 
1847,  the  following  letter  was  written  to  the  plaintiff  by  the  chairman  of  the 
board  of  the  guardians  of  the  AMerbury  Union  :  — 

BoAKD-ROOM,  17th  of  December,  1847. 
Sir,  —  On  behalf  of  the  Board  of  Guardians  of  the  Alderbury  Union,  I 
hereby  give  you  notice  that  the  balance  due  from  Mr.  William  Bird  Brodie, 
the  late  treasurer  of  the  Union,  amounts  to  the  sum  of  £154  12«.  6d,  and 
you,  as  one  of  his  sureties,  are  hereby  authorized  and  requested  to  pay,  op 
cause  the  same  to  be  paid,  to  Messrs.  Charles  William  Everett  &  Williazja 
Smith,  bankers,  Salisbury,  the  present  treasurers  of  the  said  Union,  on  the 
31st  day  of  December  inst.,  who  are  duly  authorized  to  give  you  a  discharge 
for  the  amount,  on  behalf  of  the  said  Board  of  Guardians. 

By  order  of  the  Board, 

£.  P.  BucRLET,  Chairman. 

The  following  letters  were  also  proved  to  have  been  written  to  the  plain- 
tiff by  Mr.  Whit  marsh,  the  clerk  to  the  defendants :  — 

Alderbury  Union,  Salisbury,  Jan.  15,  1848. 

Dear  Sir,  —  By  direction  of  the  Board  of  Guardians  I  have  written  to 

the  Poor  Law  Board  respecting  the  propriety  of  the  guardians  proving  on 

-the  estate  of  Mr.  Brodie  for  the  balance  due  to  them,  and  am  now  directed 

by  the  Board  of  Guardians  to  state  the  Commissioners'  answer,  which  is, 
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that  by  the  terms  of  the  bond  thcj  are  entitled  to  call  upon  the  sareties  for 
immediate  payment,  and  they  request  that  you  will  pay  the  balance  to  the 
treasurers^  Messrs.  Everett  k  Smith,  not  later  than  Thursday  next. 

I  am,  dear  Sir,  yours  truly. 

W.  D.  Whitmabsh,  Clerk. 

Alderbury  Union,  Salisbury,  Jan.  24,  1848. 

Dear  Sir,  —  The  Board  of  Guardians  were  informed  of  the  reason  why 
the  balance  due  from  the  sureties  of  Mr.  Brodie  was  not  paid,  and  of  your 
request  for  a  short  time  longer  to  make  an  arrangement  with  your  brother 
surety,  Mr.  King ;  and  I  am  now  directed  to  state,  that  the  Board  are  un- 
willing to  press  the  sureties  for  payment ;  but  at  the  present  time  they 
have  no  funds  in  the  treasurer's  hands,  and  therefore  they  must  request 
that  the  balance  be  paid  on  or  before  Thursday  next. 

I  am,  dear  Sir,  yours  very  truly, 

W.  D.  Whitmarsh,  CUrh 

The  following  memorandum  was  indorsed  upon  the  bond  :  — 

Feb.   8,  1848. 

This  bond  is  given  up  to  Stephen  Mills,  Esq.,  one  of  the  within-named 
sureties,  on  his  payment  of  £154.  12«.  6d,  the  balance  due  from  the  above' 

named  W.  B.  Brodie,  the  late  treasurer  of  the  Alderbury  Union. 

«■ 

The  minute  books  of  the  defendants  were  then  called  for  and  produced ; 
they  contained  the  following  entry  :  — 

''  That  the  sureties  of  Mr.  Brodie  had  paid  the  amount  due  fi*om  him,  and 
that  the  bond  had  been  given  up  to  be  cancelled." 

It  was  then  objected  that  this  minute  proved  a  joint  payment  by  two 
sureties,  and  therefore  that  King,  the  co-surety,  should  have  been  joined  as  a 
plaintiff  in  the  action.  The  learned  judge  reserved  the  point,  and  esridenoe 
was  then  given  to  show  that  William  B.  Brodie  alone  had,  in  fact,  never  been 
in  exclusive  receipt  or  control  of  the  monies  belonging  to  the  defendants, 
who  had  always  kept  an  account,  like  any  other  customer,  with  the  firm  of 
William  B.  Brodie  &  Charles  George  Brodie ;  that  ♦he  printed  contribution 
warrants  issued  by  the  defendants  directed  the  overseers  of  the  respective 
parishes  in  the  Union  to  pay  to  Messrs.  Brodie  &  Co.,  of  Salisbury,  at  their 
bank,  the  amount  towards  the  relief  of  the  poor,  and  for  defraying  the 
general  expenses  of  the  Union ;  that  the  payments  were  made  accordingly, 
and  in  like  manner ;  that  the  cheques  drawn  by  the  defendants  were  ad- 
dressed "  Salisbury  Bank,"  and  required  "Messrs.  W.  B.  Brodie  &  C.  G. 
Brodie  "  to  pay,  etc. 

It  was  contended,  as  the  plaintiff  was  not  aware  of  these  facts  at  the 
time  of  his  making  the  payment  to  the  defendants,  and  as  he  was  surety 
for  W.  B.  Brodie  only,  that  he  was  not  liable  to  make  good  a  deficiency  in 
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monies  paid  to  W.  B.  Brodie  and  C.  G.  Brodie  jointly.  The  plaintiff  had 
a  verdict  for  £154  12«.  6d,,  leave  being  reserved  to  the  defendants  to  move 
to  enter  a  nonsuit,  if  the  court  should  think  there  was  no  evidence  to 
support  the  verdict. 

A  rule  was  obtained  accordingly  in  the  following  term,  against  which 
cause  was  now  shown  by  Crotoder  and  Barstow, 

Montague  Smith,  in  support  of  the  rule. 

Parke,  B.  The  rule  must  be  discharged.  It  was  granted  on  two  points : 
first,  whether  the  action  could  be  brought  by  the  plaintiff  alone ;  secondly, 
whether  the  action  was  maintainable  at  all.  With  respect  to  the  first  point, 
I  do  not  see  how,  under  the  circumstances,  the  other  surety  could  have 
been  joined.  The  plaintiff  can  only  recover  what  he  has  paid ;  and  the 
question  is,  whether  there  is  evidence  that  he  has  paid  the  whole  or  a  pai-t 
of  the  money.  As  evidence  of  payment,  a  letter  of  the  17th  December, 
1847,  was  put  in,  requiring  the  plaintiff  to  pay  the  balance  due  from  the 
late  treasurer  to  Messrs.  Everett  &  Smith,  bankers,  adding,  "  who  are  duly 
authorized  to  give  you  a  discharge  for  the  amount,  on  behalf  of  the  board 
of  guardians.**  Now,  if  that  document  meant  only  that  payment  to  the 
bankers  shall  be  payment  to  the  board,  it  does  not  make  the  receipt  of 
the  bankers  the  receipt  of  the  board ;  but  if  the  meaning  is,  **  pay  to  the 
bankers,  and  their  receipt  shall  be  our  receipt,"  then  there  is  evidence  that 
the  money  was  paid  by  the  plaintiff.  In  my  opinion,  the  document  must 
be  construed,  not  merely  as  meaning  that  payment  to  the  bankers  shall  be 
a  payment  to  the  board,  but  that  the  receipt  of  the  bankers  shall  be  the 
receipt  of  the  board ;  and,  consequently,  there  is  evidence  that  the  plaintiff 
paid  the  whole  money,  and  therefore  is  alone  entitled  to  recover  it  back. 

Then  comes  the  question,  whether  the  money  has  been  paid  under  a  mis- 
take as  to  the  facts.  I  agree  that  the  plaintiff  was  not,  under  the  terms  of 
the  bond,  bound  to  make  the  payment.  The  condition  might  have  been 
broken  though  no  monies  were  received  by  Brodie,  the  treasurer,  alone ; 
but  we  must  look  to  the  letter  of  the  defendants,  and  the  ground  on  which 
they  say  that  he  misapplied  the  money  received  by  him  for  the  use  of  the 
board,  and  which  the  plaintiff,  as  surety,  was  bound  to  repay  on  demand. 
The  language  is,  "I  hereby  give  you  notice  that  the  balance  due  from 
Mr.  William  Bird  Brodie,  the  late  treasurer  of  the  Union,  amounts  to  the 
sum  of  £152  12«.  6d.,  and  you,  as  one  of  his  sureties,  are  hereby  authorized 
and  requested  to  pay,"  etc.,  that  is,  that  William  Bird  Brodie  has  received 
a  sum  of  money,  for  which  he  has  not  accounted.  The  plaintiff,  on  receipt 
of  this  letter,  believing  himself  responsible  as  for  monies  received  by 
William  Bird  Brodie,  paid  the  sum  demanded.  Then,  does  he  show  that 
he  was  not  bound  to  pay  it  ?  He  proves  that  William  Bird  Brodie  indi- 
vidually and  personally  received  none  of  the  money,  but  that  it  was  paid 
into  the  banking  firm  of  Brodie  &  Co.,  as  by  any  ordinary  customer  of  the 
bank.     For  monies  so  paid  to  two  or  more  parties,  the  surety  for  one  is  not 
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respousible,  according  to  the  cases  cited  of  Bellairs  v.  Ebsworth  and  The 
London  Assurance  from  Fire  v.  Bold.  Those  cases  show,  that  if  a  person 
is  surety  for  another  for  the  due  accounting  for  monies  received  by  him, 
the  receipt  of  monies  by  that  person  and  his  partner  is  not  the  same  as  the 
receipt  by  him  alone,  because  the  surety  may  be  willing  to  be  accountable 
for  one  individual,  but  not  for  him  and  his  partner ;  and  a  payment  to  oue 
partner  is  a  payment  to  both.  It  is  said  that  those  cases  are  distinguisha- 
ble, because  there  another  agent  was  appointed ;  but  I  do  not  think  that 
makes  any  difference ;  for,  though  no  fresh  treasurer  could  be  appointed, 
the  monies  were  not  received  by  William  Bird  Brodie  alone,  but  by  him 
and  another  person  in  copartnership,  whom  the  guardians  chose  to  treat  as 
joint  treasurer  of  the  Union.  If  they  did  that  without  authority,  the  case 
is  not  altered,  for  the  payments  were  never  made  to,  or  under  the  control 
of,  the  duly  appointed  treasurer.  Prima  fa/^ie  the  receipt  of  the  firm  is 
not  the  receipt  of  the  treasurer,  and  the  defendants  should  have  gone  on 
to  show  a  constructive  payment  to  the  treasurer.  If,  for  instance,  William 
Bird  Brodie  had  said,  *^  Instead  of  i>aying  the  money  to  me,  pay  it  into  the 
bank,"  he  would  have  been  responsible ;  or  if  he  had  said,  "  In  order  to 
facilitate  the  account,  I  will  keep  the  account  with  my  banker  in  my  own 
name ; "  —  if  that  had  been  proved,  it  might  have  been  said  that  he  was, 
as  treasurer,  keeping  the  account  of  the  Union.  Or  again,  when  money 
was  offered  to  William  Bird  Brodie  at  the  counter  of  the  bank,  he  might 
have  said,  ''  Put  it  to  the  defendant's  account ; "  though,  in  that  case,  if  the 
guardians  paid  the  money  to  Brodie  &  Co.  as  their  bankers,  the  sureties 
would  not  have  been  responsible.  Here  the  defendants  drew,  in  their  own 
names,  cheques  on  the  banking  firm,  treating  them  as  their  joint  treasurers ; 
and  from  that  it  would  seem  that  they  agreed  to  the  monies  being  paid  into 
the  bank  to  their  credit,  just  as  any  other  customer.  The  payments  not 
having  been  made  to  the  treasurer,  but  to  the  bank,  I  think  the  plaintiff 
has  made  out  a  sufficient  case  that  he  was  not  liable  to  pay ;  and,  conse- 
quently, having  paid  under  a  mistake  as  to  the  facts,  he  is  entitled  to 
recover. 

EoLFE,  B.,  and  Platt,  B.,  concurred.  Side  discharged. 
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BERNHARD   MAYER,   Rbspondbnt,  v.  THE  MAYOR,   ALDERME:N', 
AND  COMMONALTY  op  the  CITY  op  NEW  YORK,  Appellant. 

In  the  Court  of  Appeals  of  New  York,  December  21,  1875. 

[Reported  in  63  New  York  Reports,  456.] 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  affirming  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

This  action  was  brought  to  recover  back  money  alleged  to  have  been  paid 
to  defendant  by  mistake. 

Plaintiff  was  the  owner  of  lot  No.  28,  in  block  98,  fronting  on  Fifty-first 
street,  in  the  City  of  New  York.  Said  lot  was  assessed  for  the  expense  of 
paving  said  street.  An  assessment  was  also  made  at  the  same  time  upon 
the  adjoining  lot,  No.  27,  which  was  owned  by  another  person.  Plaintiff 
received  a  notice  issued  from  the  bureau  of  collection  of  assessments, 
directed  to  the  owner  of  lot  27,  stating  the  making  of  the  assessment 
thereon,  the  amount  of  the  same,  and  that  payment  of  the  assessment 
would  be  expected  by  a  time  specified.  Before  the  time  specified  plaintiff 
went  to  the  office  of  the  collector  of  assessments,  presented  the  notice,  paid 
the  assessment  therein  specified,  and  took  a  receipt.  On  discovering  the 
mistake  he  presented  a  claim  for  repayment  of  the  money  tf>  the  comptroller, 
which  was  not  allowed.  Defendant's  counsel  on  the  trial  moved  to  dismiss 
the  complaint  upon  the  ground  that  plaintiff  could  not  recover  back  the 
money,  having  paid  it  voluntarily,  and  there  being  no  mutual  mistake. 
The  motion  was  denied,  and  defendant's  counsel  duly  excepted. 

/>.,•/.  Dean  for  the  appellant. 

jE.  0.  A^idrews  for  the  respondent. 

Andrews,  J.  The  general  rule  that  money  paid  under  a  mistake  of  a 
material  fact  may  be  recovered  back,  although  there  was  negligence  on  the 
part  of  the  person  making  the  payment,  is  subject  to  the  qualification  that 
the  payment  cannot  be  recalled  when  the  position  of  the  party  receiving  it 
has  been  changed  in  consequence  of  the  payment,  and  it  would  be  inequita- 
ble to  allow  a  recovery.  The  person  making  the  payment  must,  in  that 
case,  bear  the  loss  occasioned  by  his  own  negligence.  If  circumstances 
exist  which  take  the  case  out  of  the  general  rule,  the  burden  of  proving 
them  rests  upon  the  party  resisting  their  payment. 

The  rule,  with  its  limitation,  has  come  under  discussion  in  several  recent 
cases  in  this  court,  and  it  is  unnecessary  to  restate  the  grounds  upon  which 
it  rests.* 

1  The  learned  judge  here  cited  a  number  of  cases.  —  Ed. 
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The  plaiDtiff,  who  was  the  owner  of  lot  28,  in  block  98,  on  Fifty-first 
street,  in  the  City  of  New  York,  was  assessed,  on  the  9th  day  of  January, 
1871,  for  the  expense  of  paving  the  street,  and  the  assessment  was  con- 
\  firmed  and  became  a  lien  on  the  premises.  He  afterwards  received  a 
notice,  issued  from  the  bureau  of  collection  of  assessments,  directed  to  the 
owner  of  the  adjoining  lot  (27),  stating  that  an  assessment  had  been  made 
thereon  for  the  improvement,  and  the  amount  of  the  same,  and  notifying 
the  person  to  whom  it  was  addressed  that  payment  of  the  assessment  would 
be  expected  to  be  made  by  a  time  stated.  The  plaintiff,  supposing  that  the 
notice  related  to  an  assessment  on  his  lot,  afterwards,  and  before  the  time 
named  for  the  payment,  went  to  the  office  of  the  collector  of  assessments 
and  presented  the  notice  and  paid  the  assessment  therein  mentioned  to 
the  proper  officer  and  took  his  receipt.  On  subsequently  ascertaining  the 
mistake  he  presented  a  claim  for  repayment  to  the  comptroller,  and  the 
same  not  being  allowed,  brought  this  action  to  recover  the  sum  so  paid  by 
him. 

The  circumstances  bring  the  case  within  the  general  rule,  which  author- 
izes a  recovery  for  money  paid  by  mistake.  The  plaintiff  was  not  liable  to 
pay  the  assessment  on  lot  27,  and  he  paid  it  in  ignorance  of  fact,  supposing 
that  the  notice  related  to  the  assessment  on  lot  28,  and  intending  to  pay 
the  assessment  on  his  own  premises.  It  does  not  appear  that  the  assess- 
ment on  lot  27  was,  in  fact,  cancelled  of  record,  or  that  the  evidence  that  the 
lien  was  discharged,  authorized  to  be  given  by  section  16,  chapler  579  of 
the  Laws  of  1853,  was  required  or  was  furnished.  If  an  entry  was  made 
of  its  payment,  no  reason  is  shown  why,  upon  discovering  the  mistake,  it 
might  not  have  been  corrected,  and  the  collection  enforced  against  the 
person  liable  to  pay  the  assessment,  or  upon  his  default,  by  a  sale  of  .the 
land  in  respect  to  which  the  assessment  was  made.  It  does  not  appear 
that  there  has  been  any  change  of  title  to  lot  27,  and  the  rights  of  sub- 
sequent purchasers  are  not  in  question.  The  plaintiff  did  not  inteiid  to 
discharge  the  liability  of  the  owner  of  that  lot  when  he  paid  the  assess- 
ment, and  although  the  money  was  received  by  the  city  in  discharge  of  the 
assessment  on  lot  27,  it  could,  on  being  apprised  of  the  mistake,  have 
returned  the  money  to  the  plaintiff,  and  been  restored  to  its  original 
position.     The  Mayor  v.  Colgate.* 

The  city  received  the  money  upon  a  lawful  demand,  but  from  a  person 
who  was  not  legally  liable  to  pay  it,  and  we  do  not  find  that  the  circum- 
stance that  money  paid  by  mistake  is  received  upon  a  valid  claim  in  favor 
of  the  recipient  against  a  third  person  prevents  a  recovery  back,  provided 
the  claim  against  the  party  who  ought  to  pay  it  is  not  thereby  extinguished 
or  its  collection  prevented.* 

The  claim  is  made,  on  behalf  of  the  city,  that  the  money  collected  on 
local  assessments  is  not  collected  for  the  benefit  of  the  city,  or  received  into 

1  12  N.  y.  140.  «  43  N.  Y.  452  ;  14  id.  432. 
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the  treasury  for  its  use ;  and  that  the  city  in  making  local  improvements 
acts  for  the  benefit  and  in  behalf  of  the  owners  of  the  land  on  which  the 
assessment  is  made.  The  paving  of  streets,  the  construction  of  sewers, 
and  works  of  like  character  within  the  city,  are  ^poken  of  as  local  improve- 
ments, but  they  are  instituted  by  the  corporation,  and  are  public  improve- 
ments as  strictly  as  any  other  improvements  undertaken  by  the  corporation. 
The  statute,  in  view  of  the  special  benefits  which  are  supposed  to  result  from 
them  to  the  owners  of  lauds  near  which  they  are  made,  imposes  the  espouses 
incurred  in  making  them  in  whole,  or  in  part,  upon  the  property  within 
the  district  specially  benefited.  But  the  work  is  a  public  work.  The  city 
contracts  for  the  performance,  and,  by  chapter  397,  Laws  of  1852,  and 
subsequent  statutes,  is  authorized  to  borrow  the  money  upon  its  bonds  to 
pay  in  the  first  instance  the  expenses  incurred  in  prosecuting  it.  The  city 
treasury  is  entitled  to  ultimate  reimbursement  from  the  owners  of  lands 
which  may  be  locally  assessed,  and,  upon  their  default  to  collect  the  expen- 
ses, by  a  sale  of  the  land ;  but  it  receives  the  money  collected  thi-ough  local 
assessments  in  its  own  right,  and  not  as  agent  or  depositary,  either  of  the 
land  owners  or  the  holders  of  the  bonds. 

We  are  of  opinion  that  no  obstacle  to  the  plaintiff's  recovery  exists,  and 
that  the  defendant  cannot  justly  claim  to  retain  the  money  received  under 
the  circumstances  disclosed. 

The  judgment  of  the  General  Term  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


WILLIAM  H.   TALBOT  and  Others  v.  NATIONAL  BANK  OF 

THE  COMMONWEALTH. 

In  the  Supreme  Judicial  Court  op  Massachusetts,  June  30,  1880. 

[Reported  in  129  Massachusetts  Reports ,  67.] 

Contract  for  money  had  and  received.  Writ  dated  June  11,  1879. 
The  case  was  submitted  to  the  Superior  Court  on  agreed  facts,  in  substance 
as  follows :  — 

On  September  15,  1877,  the  plaintiffs  were  the  owners  of  a  promissory 
note  for  $642.79,  dated  Kalamazoo,  Michigan,  September  10,  1877,  paya- 
ble five  months  after  date  to  the  order  of  Patrick  Reynolds,  signed  by  John 
J,  Mullen,  and  indorsed  by  Reynolds  and  by  the  plaintiffs-  On  the  above 
day,  the  plaintiffs  offered  the  note,  with  their  indorsement,  to  the  defendant 
bank,  of  which  they  were  customers,  for  discount,  in  the  ordinary  course  of 
business ;  and  the  same  was  discounted  by  the  defendant,  and  the  plaintiffs 
received  the  amount  of  the  note  less  the  rate  of  discount  agreed  on.  On 
the  day  the  note  matured,  the  maker  occupied  a  house  in  Kalamazoo  and 
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had  had  a  place  of  business  there,  but  did  not  have  any  there  on  that  day. 
The  defendant,  before  the  maturity  of  the  note,  sent  it  to  a  bank  in  Kala- 
mazoo for  collection,  and,  not  having  been  paid  at  maturity,  the  note  was 
protested  by  a  notary,  who  stated  in  his  protest  that  he  presented  the  note 
at  a  certain  bank  and  ''  at  the  store  lately  occupied  by  John  J.  Mullen,  and 
demanded  payment  thereof,  which  was  refused;"  and  that  due  notice 
'*  that  such  note  had  been  thus  presented  for  payment,  and  that  payment 
had  been  thus  demanded  and  refused,"  and  that  the  holder  of  the  note 
would  look  to  the  indorser  for  payment,  was  sent  by  mail  to  the 
indorsers. 

The  note,  after  protest,  was  returned  to  the  defendant,  with  the  protest 
annexed ;  and  the  defendant  called  upon  the  plaintiffs  as  indorsers  to  pay 
the  same.  The  plaintiffs,  believing  that  a  proper  demand  had  been  made 
on  the  maker,  and  that  the  note  had  been  duly  protested,  paid  the  defend- 
ant the  amount  of  the  note,  and  took  away  the  note  with  the  protest  an- 
nexed, the  same  being  given  up  to  them  by  the  defendant  simultaneously 
with  the  payment  of  the  money.  The  plaintiffs  did  not  know  the  contents 
of  the  protest,  but,  relying  on  the  notice  of  dishonor  sent  them  and  the 
claim  of  the  defend<ant,  believed  that  the  protest  was  good,  and  that  they 
were  bound  to  pay  the  note  to  the  defendant.  They  then  brought  suit 
against  the  first  indorser,  Reynolds,  at  Kalamazoo,  and,  at  the  trial  of  that 
action,  the  above  facts  as  to  the  protest,  then  first  known  to  the  plaintiffs, 
appearing,  the  court  ruled  that  the  note  had  not  been  properly  protested, 
and  that  a  verdict  for  the  defendant  would  be  ordered.  Thereupon  the 
plaintiffs  became  nonsuit ;  and,  after  a  t.ender  of  the  note  to  the  defend- 
ant, brought  this  action. 

The  Superior  Court  ordered  judgment  for  the  plaintiffs  for  $713.48; 
and  the  defendant  appealed  to  this  court. 

J.  R.  Btdlard  for  the  plaintiffs. 

C.  J£  Drew  for  the  defendant. 

SouLE,  J.  When  the  note  matured,  the  maker  occupied  a  house  in  Kala- 
mazoo. He  had  no  place  of  business,  and  the  note  did  not  specify  any  place 
of  payment.  It  was  payable,  therefore,  at  his  house.  It  was  not  presented 
there  for- payment,  nor  to  the  maker  elsewhere.  The  presentment  at  the 
place  in  Kalamazoo  which  had  formerly  been  occupied  as  a  place  of  busi- 
ness by  the  maker,  without  any  inquiry  as  to  his  place  of  residence,  was 
not  a  good  presentment,  and  did  not  show  such  diligent  search  for  the 
maker,  and  failure  to  find  him,  as  would  excuse  a  want  of  presentment  of 
the  note  and  demand  of  payment.  Garland  v.  Salem  Bank  ;  ^  Granite  Bank 
V.  Ayers ;  *  Porter  v,  Judson.'  The  note,  therefore,  was  not  dishonored, 
and  the  plaintiffs  were  discharged  from  all  liability  as  indorsers.  They 
paid  it  under  the  supposition  that  it  had  been  dishonored,  and  that  their 
liability  had  been  fixed.     They  had  received  notice  that  it  had  been  dis- 

1  9  Mass.  408.  <  16  Pick.  892.  •  1  Gray,  175. 
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honored,  signed  by  the  notary,  and  forwarded  to  them  by  the  defendant 
bank.  They  had  the  right  to  rely  on  this  notice,  thus  forwarded,  as  true, 
and  the  payment  made  by  them  in  consequence  was  a  payment  made  under 
a  mistake  of  fact  on  their  part,  and  they  are  entitled  to  recover  the  amount 
paid  in  this  action.     Garland  v.  Salem  Bank.^ 

Interest  on  the  amount  paid  by  the  plaintiffs  is  recoverable  only  as  dam- 
ages for  the  wrongful  detention  of  the  money  by  the  defendant.  Nothing 
in  the  facts  agreed  shows  that  the  plaintiffs  made  any  demand  for  the 
money  before  bringing  suit.  Under  these  circumstances,  interest  should 
be  computed  from  the  date  of  the  writ  only.     Ordway  v.  Colcord.' 

JudgmeM  for  the  plai7Uiff8  accordingly. 


MALCOLM    AND    Another,    Assignbbs   of    MAYNE    and   GRAHAM, 

Bankrupts,   v,    FULLARTON. 

In  the  Kino's  Bench,  November  8,  1788. 

[Reported  in  2  Term  Reports,  646.] 

Upon  a  rule  to  show  cause  why  the  award  which  had  been  made  in  this 
cause  should  not  be  set  aside,  it  appeared  that  there  had  been  accounts 
between  the  bankrupts  and  the  defendant,  and  that  the  latter  had  paid 
1500/.  after  the  bankruptcy  to  the  plaintiffs  as  assignees,  which  was  only  a 
part  of  the  sum  they  demanded.  The  present  action  had  been  brought  to 
recover  a  further  sum  claimed  as  due  from  the  defendant  to  the  bankrupts' 
estate ;  to  which  the  general  issue  only  had  been  pleaded ;  and  pending  the 
suit,  it  was  agreed  to  refer  all  matters  in  difference  between  the  parties  in 
the  cause  to  the  determination  of  an  arbitrator,  who,  upon  examination  of 
all  the  accounts  between  the  parties,  awarded  the  sum  of  700/.  to  be  paid 
by  the  plaintiffs  to  the  defendant  on  a  particular  day. 

Bearcro/t,  Garrow^  and  Park,  for  the  plaintiffs. 

Erskin^  and  Adam  for  the  defendant. 

Lord  Kenyon,  C.  J.  The  first  objection  which  has  been  raised  against 
this  award,  namely,  that  the  arbitrator  has  exceeded  his  authority,  would, 
if  it  were  well  founded,  be  destructive  of  it.  But  that  is  answered  by 
reading  the  terms  of  the  reference ;  by  which  it  appears  that  "  all  mattei*s 
in  difference  between  the  parties  in  the  cause  "  were  referred.  ''  The  parties 
in  the  cause  "  is  merely  a  description  of  the  persons,  and  not  of  the  subject 
matter  in  dispute.  And  indeed  this  is  the  constant  form  of  these  submis- 
sions to  awards,  which  are  intended  to  include  all  matters  in  dispute  between 
the  parties.  With  respect  to  the  latter  objection,  that  the  arbitrator  has 
awarded  a  particular  sum  to  be  paid  in  9olido  on  a  certain  day,  instead  of 

1  9  Mass.  408.  «  14  AUen,  69. 
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directing  fiim  to  go  before  the  commissioners  to  prove  this  debt ;  if  this 
had  been  a  debt  due  from  the  bankrupt  to  the  defendant,  the  objection 
would  have  holden ;  but  this  debt  was  not  contracted  before  the  bankruptcy, 
for  the  defendant  inadvertently  paid  a  sum  of  money  to  the  assignees  after 
the  bankruptcy,  which  it  now  appears  was  not  due  to  them.  That  sum 
therefore  could  not  be  proved  under  the  commission ;  and  the  arbitrator 
could  only  award  that  the  sum  which  was  overpaid  to  the  assignees  should 
be  repaid  by  them  to  the  defendant  in  solido, 

AsHHUBST,  J.  I  cannot  conceive  that  any  injustice  has  been  done  to  the 
parties  in  this  cause.  The  award  recites  that  there  was  an  account  between 
the  parties,  consisting  of  items  on  both  sides,  and  that  a  gross  sum  was 
paid  by  the  defendant  to  the  assignees.  And  it  now  appears  that  part  of 
that  sum  was  paid  on  a  mistake ;  therefore  that  money  was  received  by  the 
assignees  in  their  own  wrong ;  it  never  constituted  a  part  of  the  bankrupt's 
estate.  The  defendant  is  of  course  entitled  to  receive  that  sum  in  gross ; 
and  if  the  arbitrator  had  awarded  otherwise,  he  would  have  done  great 
injustice. 

BuLLER,  J.  The  first  question  which  has  been  made  in  this  case,  is  of 
very  general  importance,  because  it  extends  to  all  references,  and  must 
settle  the  meaning  of  the  terms  of  a  general  reference.  This  question  came 
before  the  court  in  the  case  of  Bridgewater  v,  Gandersequi,^  where  the 
words  in  the  rule  of  reference  were  similar  to  the  present.  ErBkine  then 
contended  that  those  words  only  included  the  matters  in  dispute  in  that 
cause ;  and  that  the  arbitrator  had  exceeded  his  authority,  in  taking  into 
consideration  any  other  matters  in  difference  between  the  parties.  HowarUiy 
in  answer,  insisted  that  the  terms  of  the  reference  were  descriptive  of  the 
parties  in  the  cause,  and  not  of  the  particular  cause  between  the  parties ; 
and  of  that  opinion  was  the  court.  Here  therefore  is  an  express  determi- 
nation on  the  point.  On  inquiry  I  find  that  the  difference  in  practice, 
where  the  parties  intend  to  refer  only  the  cause,  or  all  matters  in  differ- 
ence between  the  parties,  consists  in  transposing  the  words;  in  the  first 
instance  the  words  in  the  rule  of  reference  are,  '*  all  matters  in  difference 
in  this  cause  between  the  parties ; ''  and  in  the  latter,  '*  all  matters  in 
difference  between  the  parties  in  this  cause  ; "  as  in  the  present  case.  An 
argument  has  been  drawn  at  the  bar  from  the  subsequent  words,  by  which 
it  is  agreed  that  the  costs  should  abide  the  event  of  the  cause ;  from  which 
it  was  contended  that  only  the  matters  in  that  particular  cause  were  in- 
tended to  be  referred.  But  I  do  not  think  that  those  words  will  warrant 
the  conclusion  which  has  been  drawn  from  them  ;  for  it  is  well  known  that 
the  costs  are  subject  to  the  will  of  the  parties ;  and  sometimes  they  are 
referred  in  one  form,  and  sometimes  in  another.  The  next  questipn  is, 
whether  the  arbitrator,  by  his  award,  has  infringed  on  the  policy  of  the 
bankrupt  laws,  and  altered  the  distribution  of  the  bankrupt's  effects.     I 

1  Tr.  22  Geo.  8,  B.  R. 
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am  clearly  of  opinion  that  this  award  does  not  interfere  with  the  bankrupt 
laws.  The  sum  awarded  to  be  paid  by  the  assignees  to  the  defendant  was 
never  paid  into  the  bankrupt's  hands ;  it  was  part  of  a  sum  paid  after  the 
bankruptcy,  and  the  defendant  could  never  have  proved  it  under  the  com- 
mission. Then  it  stands  thus  :  money  has  been  paid  into  the  hands  of  the 
plaintiffs  which  was  not  due ;  and  only  so  much  of  it  as  was  due  at  the 
time  to  be  considered  as  part  of  the  bankrupt's  estate.  Therefore  the  arbi- 
trator has  done  right  in  awarding  the  700/.  to  be  paid  by  the  assignees  to 
the  defendant.  The  only  point  upon  which  I  had  any  doubt  was,  whether 
the  defendant  were  bound  by  the  payment  of  1500/.  which  he  made  to  the^ 
assignees  after  they  had  delivered  to  him  their  account,  and  demanded  the 
balance  of  it.  But  I  am  now  convinced  that  he  is  not  bound  by  that  pay- 
ment, it  having  been  made  by  mistake.  The  only  payment  by  which  a 
party  is  bound,  is  that  which  is  made  into  court  under  a  rule  of  coiirt ;  that 
is  a  payment  on  record ;  and  the  party  can  never  recover  it  back  again, 
though  it  afterwards  appear  that  he  paid  it  wrongfully  ;  but  that  does  not 
extend  to  payments  between  party  and  party. 

Grose,  J.,  of  the  same  opinion.  Bule  discharged. 


IRVING  V.   RICHARDSON. 
In  the  Kino's  Bench,  April  22,  1831. 

[Reported  in  2  BamewaU  ^^  AdolphuSf  193.] 

Assumpsit  for  money  had  and  received  ;  plea,  the  general  issue.  At  the 
trial  before  Lord  Tbnterden,  C.  J.,  at  the  sittings  in  London  after  last 
Hilary  term,  the  circumstances  appeared  to  be  as  follows :  —  The  defend- 
ant, Richardson,  effected  a  policy  of  insurance  for  2000/.,  on  the  ship  Swift- 
sure  valued  at  3000/.,  with  the  Alliance  Marino  Insurance  Company,  on 
behalf  of  which  this  action  was  brought  by  the  plaintiff,  as  chairman, 
pursuant  to  act  of  parliament.  The  defendant  had  previously  insured  the 
same  vessel,  valued  at  the  same  amount,  with  another  company  for  1700/. 
The  ship  was  lost,  and  he  received  the  amount  of  the  insurances  from  both 
companies,  the  Alliance  not  being  then  aware  of  the  first  insurance.  It 
also  appeared  that  the  defendant  was  interested  in  the  Swiftsure  as  mort- 
gagee for  the  sum  of  900/.,  and  no  otherwise.  This  action  was  brought 
by  the  Alliance  Company  to  recover  their  proportion  of  700/.,  the  excess  of 
the  sum  received  by  the  defendant  on  the  two  policies  above  3000/.,  which 
they  alleged  to  be  an  over  payment.  On  behalf  of  the  defendant,  evidence 
was  given  that  the  full  value  of  the  vessel  exceeded  the  amount  insured, 
and  it  was  contended,  that  the  mortgagee  was  therefore  entitled  to  retain 
that  amount,  though  above  the  valuation  in  either  policy,  to  which  point 
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Bousfield  V.  Barnes  ^  was  cited.  Lord  Tenterden^,  C.  J.,  thought  that  case 
not  applicable  to  the  present ;  there  the  assured  sought  to  recover  600/.  on 
a  policy  upon  a  ship  valued  at  6000/.,  and  it  was  objected  that  he  had  al- 
ready received  6000/.,  on  a  policy  effected  with  another  office  on  the  same 
ship  valued  at  8000/. ;  and  it  being  proved  that  she  was  really  worth 
8000/.,  Lord  Ellenborough  held,  that  he  might  recover  the  600/. ;  but 
here  the  value  stated  in  both  policies  was  the  same,  viz.,  3000/.,  and  the 
defendant  claimed  to  receive,  in  the  whole,  3700/.  Lord  Tenterden,  how- 
ever, left  it  to  the  jury  to  say  whether  the  insurance  effected  by  the  de- 
fendant was  intended  to  cover  the  defendant's  own  interest  onlv  as 
mortgagee,  or  that  of  the  mortgagor  also.  In  the  latter  case,  if  Bousfield 
V.  Barnes  was  applicable,  the  defendant  would  have  been  entitled  to  a  ver- 
dict, as  the  sum  received  by  him  would  not  have  exceeded  the  actual  value 
of  the  interest  protected  by  the  two  policies.  The  jury  thought  (and  there 
was  some  evidence  to  wairant  the  conclusion)  that  the  defendant  only 
meant  to  insure  his  own  interest  as  mortgagee ;  and  on  that  ground  they 
gave  a  verdict  for  the  plaintiff  for  286/. 

Campbell  for  the  defendant. 

Lord  Tenterden,  C.  J.,  having  read  over  the  evidence  given  at  the  trial, 

Littledale,  J.  I  am  of  opinion  that  this  case  was  properly  left  to  the 
jury.  Before  the  late  registry  act*  the  mortgagee  of  a  ship  was,  in  point 
of  law,  the  owner,  and  might  insure  to  the  full  extent  of  the  ship's  value 
to  the  mortgagor  as  well  as  to  himself.  But  by  the  statute  the  interests  of 
mortgagor  and  mortgagee  are  more  distinctly  severed  than  they  formerly 
were.  The  mortgagor,  now,  does  not  cease  to  be  an  owner.  In  order, 
therefore,  that  the  defendant  in  this  case  might  not  keep,  possession  of  a 
sum  exceeding  not  only  the  value  stated  in  the  policies,  but  also  the 
amount  of  his  interest,  it  became  necessary  to  ascertain  what  it  was  that 
he  had  in  reality  insured ;  and  with  this  view  it  was  rightly  put  to  the 
jury  whether,  in  effecting  the  policies,  he  intended  to  insure  the  whole  in- 
terest in  the  vessel,  or  merely  the  amount  of  his  own  as  mortgagor. 

Parke,  J.  I  am  of  the  same  opinion.  The  mortgagee  of  a  ship,  at 
least  since  the  statute,  has  a  distinct  interest  from  that  of  the  mortgagor, 
to  the  extent,  prima  fade.,  of  the  value  mortgaged.  The  case,  therefore, 
was  rightly  left  to  the  \\vrj> 

Patteson,  J.  The  defendant,  if  he  had  been  suing  on  one  of  these  poli- 
cies in  respect  of  his  interest  as  mortgagee,  must  have  averred  that  he  was 
interested  to  the  amount  insured ;  and  could  not  have  recovered  the  sum 
here  in  dispute,  if  it  had  been  an  excess  above  the  value  mortgaged.  It 
was,  therefore,  a  proper  question  for  the  jury  in  this  case  whether  he  in- 
tended to  insure  that  amount  only,  or  the  value  of  the  ship  to  both  the 
parties  interested. 

Lord  Tenterden,  C.  J.,  concurred.  Rvlt  refused. 

1  4  Campb.  228.  ^  6  Geo.   8,  c.   110,  §  45.  —Ed. 
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TOWNSEND  V.  A.  S.   CROWDY. 
In  the  Common  Pleas,  June  11,  1860. 

[Reported  in  8  Common  Bench  tieports.  New  Series,  477.] 

This  was  an  action  for  money  had  and  received  to  the  plaintiff's  use. 
The  defendant  pleaded  never  indebted. 

By  consent,  the  following  case  was  stated  for  the  opinion  of  the  court : — 

In  the  year  1851,  the  defendant  and  the  defendant's  brother  (William 
Morse  Crowdy),  who  had  for  many  years  previously  been  in  practice  in 
partnership  as  solicitors  at  Swindon,  in  the  county  of  Wilts,  took  the  plain- 
tiff into  their  firm ;  the  defendant  having  one-half  share  in  the  business, 
and  the  plaintiff  and  the  defendant's  brother  having  respectively  one-fourth 
share.  In  the  year  1855,  it  was  agreed  that  the  defendant  should  retire 
as  from  the  31st  of  December,  1854 ;  and  on  the  14th  of  March,  1855,  the 
partnership  was  dissolved  by  deed  accordingly,  and  a  new  one  was  formed 
between  the  plaintiff,  the  defendant's  brother  William  Morse  Crowdy,  and 
William  Ormond,  It  was  recited  in  the  said  deed  (inter  alia)  that  the 
defendant  had  sold  one  moiety  of  his  share  in  the  said  business  to  the  plain- 
tiff for  the  sura  of  £300,  payable  by  six  half-yearly  instalments  of  £50 
each,  on  the  30th  of  June  and  the  3l8t  of  December  in  each  of  three  vears 
after  the  3l8t  of  December,  1854,  and  the  further  sum  of  £450,  payable  at 
the  end  of  six  calendar  months  next  after  the  expiration  of  the  said  period 
of  three  years,  with  interest  at  £5  per  cent  from  the  expiration  of  the  said 
period  of  three  years;  but  that  the  last-mentioned  sum  was  to  be  subject  to 
a  deduction  therefrom  of  the  amount  (if  any)  by  which  the  total  net  proiits 
to  accrue  during  the  same  period  from  the  two-fourth  parts  of  the  said  busi- 
ness to  which  the  plaintiff  would  be  entitled  during  such  period  should  fall 
short  of  £1800,  which  would  be  the  amount  of  such  net  profits  during  the 
said  period  of  three  years,  if  they  continued  at  their  then  estimated  average 
of  £600  per  annum ;  and  that  the  payment  of  the  said  sums  should  be  secured 
b}'  the  covenant  of  the  plaintiff.  The  deed  then  contained  the  following 
covenant  by  the  plaintiff  with  the  defendant :  — 

"  In  pursuance  of  the  said  agreement  in  this  respect,  and  in  consideration 
of  the  sale  and  relinquishment  by  the  said  Alfred  Southby  Crowdy  to  the 
said  James  Copleston  Townseud  of  his  one-fourth  share  and  interest  in  the 
said  copartnership  business,  and  of  the  covenants  of  the  said  Alfred  Southby 
Crowdy  hereinafter  contained,  and  of  all  and  singular  the  premises,  he  the 
said  James  Copleston  Townsend,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  doth  hereby  covenant  with  the  said  A.  S.  Crowdy,  his 
executors,  etc.,  in  manner  following,  that  is  to  say,  that  he  the  said  J.  C. 
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Townsend,  his  heirs,  etc.,  shall  and  will  pay  to  the  said  A.  S.  Crowdy,  his 
executors,  etc.,  the  sum  of  £300  by  instalments,  namely,  the  sum  of  £50 
on  the  30th  of  June,  1855,  the  further  sum  of  £50  on  the  3l8t  of  Decem- 
ber, 1855,  the  further  sum  of  £50  on  the  30th  of  June,  1856,  the  further 
sum  of  £50  on  the  31st  of  December,  1856,  the  further  sum  of  £50  on  the 
30th  of  June,  1857,  and  the  further  sum  of  £50  on  the  31st  of  December, 

1857,  and,  in  case  all  or  any  or  either  of  the  said  several  sums  shall  not 
be  paid  on  the  several  days  on  which  the  same  are  respectively  hereby  made 
payable  as  aforesaid,  shall  and  will  pay  to  the  said  A.  S.  Crowdy,  his  execu- 
tors, etc.,  interest  for  such  sums  or  sura,  or  any  part  thereof,  so  having 
become  due  and  remaining  unpaid,  after  the  rate  of  £5  for  every  £100  by 
the  year,  to  be  computed  from  the  day  or  respective  days  on  which  such 
sum  or  sums  so  in  arrear  is  or  are  hereby  made  payable  up  to  the  day  on 
which  the  same  shall  be  paid;  And  also  shall  and  will,  on  the  30th  of  June, 

1858,  pay  to  the  said  A.  S.  Crowdy,  his  executors,  etc.,  the  further  sum  of 
£450,  with  interest  thereon  at  the  rate  aforesaid,  to  be  computed  from  the 
31st  of  December,  1857  :  Provided  nevertheless,  and  it  is  hereby  agreed 
and  declared  between  and  by  the  said  A.  S.  Crowdy  and  J.  C.  Townsend, 
that  if  one  moiety  of  the  whole  of  the  net  profits  of  the  said  partnership 
business  of  Crowdy,  Townsend  &  Ormond  for  the  period  of  three  years 
from  the  1st  of  January,  1855,  to  the  31st  of  December,  1857,  shall  not 
amount  in  the  whole  to  the  sum  of  £1800,  then  and  in  such  case  the  said 
J.  C.  Townsend,  his  heirs,  etc.,  shall  be  efi titled  to  deduct  from  the  said 
sum  of  £450  hereinbefore  covenanted  to  be  paid  by  him  on  the  30th  of 
June,  1858,  such  a  sum  as  shall  be  equal  to  the  difference  between  £1800 
and  the  actual  amount  of  one  moiety  of  the  whole  of  such  net  profits  as 
aforesaid  for  the  said  period  of  three  years,  and  the  balance  only  of  the  said 
sum  of  £450  after  such  deduction  as  aforesaid  shall  be  payable  by  the  said 
J.  C.  Townsend  on  the  said  30th  of  June,  1858,  with  interest  for  such  bal- 
ance after  the  rate  of  £5  per  cent  per  annum  from  the  said  31st  of  Decem- 
ber, 1857,  in  lieu  of  the  full  sum  of  £450  and  interest  for  the  same ;  and 
if  the  said  difference  between  the  sum  of  £1800  and  the  actual  amount  of 
one  moiety  of  the  whole  of  such  net  profits  as  aforesaid  for  the  period  of 
three  years  shall  amount  to  or  exceed  the  sura  of  £450,  then  and  in  such 
case  no  part  of  the  said  sum  of  £450  hereinbefore  covenanted  to  be  paid 
by  the  said  J.  C.  Townsend,  his  heirs,  etc.,  on  the  30th  of  June,  1858,  shall 
be  payable." 

And  after  some  other  covenants  not  affecting  the  question,  the  parties 
mutually  covenanted  (inter  alia)  as  follows  :  — 

"And  further,  that  up  to  and  on  the  3l8t  of  December,  1858,  the  said 
A.  S.  Crowdy,  his  executors,  etc.,  or  any  person  or  persons  on  his  and  their 
behalf,  not  being  a  solicitor  or  attorney  practising  within  twenty  miles  of 
Swindon,  shall  be  entitled  at  all  reasonable  hours  of  the  day  to  have  access 
to  all  or  any  of  the  books  of  account  and  other  books  and  documents  of  or 
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in  any  wise  relating  to  the  buBiness  of  the  said  late  firm  of  Crowdys  & 
Towueendy  and  the  firm  of  Crowdy,  Townsend  &  Ormond,  or  either  of  them, 
and  to  examine  and  make  copies  of  or  extracts  from  the  same  or  any  of 
them ;  and  also  to  have  the  said  books  and  documents,  or  any  of  them, 
produced  and  shown  forth  at  such  time  or  times  and  place  or  places,  and  to 
such  extent,  as  may  be  reasonably  required  for  the  settlement  of  any  ques- 
tion arising  out  of  or  relating  to  any  .matter  or  thing  herein  contained: 
but,  nevertheless,  the  said  A.  S.  Crowdy,  his  executors,  etc.,  in  exercising 
any  such  rights,  shall  interfere  as  little  as  may  be  with  the  user  of  such 
books  and  documents  in  the  business  of  the  firm  of  Crowdy,  Townsend  & 
Ormond." 

The  half-yearly  instalments  of  ^50  each  were  duly  paid ;  and,  on  the 
30th  of  June,  1858,  without  any  previous  application  or  communication 
from  the  defendant,  the  plaintiff  paid  ^460  18«.  M.  to  the  defendant  through 
the  bankers,  such  sum  being  the  remaining  sum  of  £450  with  the  half-year's 
interest  due  thereou.  On  the  day  before,  viz.,  on  the  29th  of  June,  being 
the  day  on  which  the  plaintiff  remitted  the  £460  IBs.  6rf.  from  the  coun- 
try, he  wrote  to  his  agent  in  London,  who  is  the  defendant's  nephew,  as 
follows ;  — 

Swindon,  29th  of  June,  1858. 

Dear  Sir,  —  I  have  this  day  paid  into  your  uncle's  account,  through 
Eobarts  &  Co.,  the  sum  of  £460  18«.  6d.,  being  the  balance  due  for  the 
purchase  of  his  share  of  the  partnership,  with  interest  thereon  (less  income- 
tax)  to  30th  inst.  I  believe  the  deed  of  dissolution  of  partnership  under 
which  the  moneys  were  payable  was  deposited  with  you  in  London,  as  well 
as  the  new  deed  of  partnership ;  and,  if  so,  I  shall  be  obliged  by  j'our  pro- 
curing a  receipt  to  be  endorsed  on  the  deed  for  all  moneys  due  from  me, 

and  signed  by  your  uncle. 

J.  CoPLBSTON  Townsend. 
Jas.  Crowdy,  Esq. 

And  on  Mr.  James  Crowdy  having  replied  that  the  deed  had  not  been 
deposited  with  him,  the  plaintiff  wrote  to  him  again  as  follows  :  — 

Swindon,  8th  of  July,  1858. 
Dear  Sir,  —  There  was  a  deed  of  even  date  with  our  present  deed  of 
partnership,  betwixt  Mr.  W.  M.  Crowdy,  Mr.  A.  S.  Crowdy,  and  myself, 
under  which  it  was  covenanted  by  me  to  pay  Mr.  A.  S.  Crowdy  £750  by 
instalments  as  therein  mentioned,  with  interest  on  the  last  instalment, 
£450,  from  Ist  of  January  to  30th  of  June,  the  time  when  it  became  due. 
This  principal  and  interest  I  have  paid ;  and,  as  I  fancied  you  had  this 
deed,  as  well  as  the  partnership,  I  wrote  to  you  on  the  subject.  As  it  ap- 
pears it  is  not  in  your  hands,  it  may  be  in  Mr.  A.  S.  Crowdy's,  or  at  any 
rate  he  well  knows  who  has  it ;  and  perhaps  you  will  be  good  enough  to 
ascei*tain  where  it  is,  and  suggest  that  the  deed  be  either  given  up  to  me, 
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the  money  due  thereunder  having  been  all  paid,  or  that  a  receipt  be  endorsed 
thereon,  and  the  deeds  left  iu  your  custody ;  as  I  should  wish,  that,  in  the 
event  of  the  decease  either  of  myself  or  Mr.  A.  S.  Crowdy,  some  evidence 
of  payment  should  be  extant. 

J.  COPLBSTON   TOWNSEKD. 

James  Cuowdy,  Esq. 

This  letter  Mr.  James  Crowdy  forwarded  to  the  defendant,  inquiring  what 
answer  he  should  give  to  it ;  whereupon  the  defendant  saw  Mr.  Matthews, 
the  gentleman  who  held  the  deed  between  the  pai*ties,  and  asked  him  to 
look  it  out,  that  he  might  endorse  on  it  a  receipt,  which  he  prepared  as 
follows :  — 

1st  of  July,  1858.  I  acknowledge  that  I  have  received  of  Mr.  J. 
Townsend  the  within-mentioned  sum  of  £750  by  instalments  as  within 
provided,  and  also  all  interest  due  to  me  thereon. 

Alfred  S.  Crowdy. 

Mr.  Matthews  was  going  to  London  when  the  defendant  spoke  to  him ; 
but  he  promised  to  look  out  the  deed  on  his  return.  The  defendant  then 
wrote  to  his  nephew,  who  replied  to  the  plaintiff  as  follows,  enclosing  a  copy 
of  the  proposed  receipt,  as  above  :  -^ 

London,  June  14th,  1858. 

Dear  Sir,  —  I  find  by  a  letter  received  to-day  from  Mr.  A.  S.  Crowdy,  in 
reply  to  mine  forwarding  him  yours  of  the  8th  lust.,  that  the  deed  under 
which  the  £750  was  payable  by  you  is  in  the  hands  of  Mr.  John  Matthews, 
who  is  now  from  home ;  but  so  soon  as  he  returns  Mr.  A.  S.  Crowdy  will 
endorse  upon  it  a  receipt  in  the  form  enclosed. 

Mr.  A.  S.  Crowdy  asks  me  in  the  same  letter  to  inquire  as  to  debts  due 
to  the  old  firm,  for  the  collection  of  which  he  believes  that  the  above- 
mentioned  deed  provides.     He  would  be  glad  to  have  iu  due  course  an 

account  of  how  far  these  are  collected. 

James  Crowdy. 
J.  C.  Townsend,  Esq. 

To  this  letter,  the  plaintiff  replied  as  follows :  — 

Swindon,  15th  July,  1868. 

Dear  Sir,  —  I  shall  be  quite  satisfied  with  the  proposed  receipt  when 

endorsed  on  the  deed  of  dissolution.    With  reference  to  the  debts  due  to  the 

old  firm,  I  have  from  time  to  time  given  Mr.  W.  M.  Crowdy  an  account  of 

all  moneys  received  and  paid  by  me  on  behalf  of  the  firm  up  to  the  pi-esent 

time ;  and  I  understand  he  is  preparing  a  similar  account. 

Jas.  C.  Townsend. 
James  Crowdy,  Esq. 
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Within  a  few  days  afterwards,  Mr.  Matthews  returned  home,  and  produced 
the  deed,  when  the  defendant  endorsed  on  it  and  signed  the  receipt  in  the 
form  above  stated  accordingly. 

The  defendant  placed  the  £460  ISs,  6(f.  to  his  general  account  with  his 
bankers;  and  in  September,  1858,  he  purchased  land,  for  the  payment  of 
which  he  drew  £425  from  the  bank.  At  that  time  the  defendant  had  about 
£300  standing  to  his  credit,  in  addition  to  the  £460  18«.  6d. 

Down  to  the  time  when  the  defendant  retired  from  the  partnership,  ac- 
counts were  kept  in  the  following  manner :  —  Each  partner  kept  a  separate 
duy-book,  containing  the  receipts  and  payments  by  each  partner;  and  these 
books  were  from  time  to  time  posted  by  a  clerk  iuto  one  joint  cash-book ;  and, 
•  at  the  end  of  every  year,  a  cash-balance  was  struck  between  the  partners. 
"  Bill  Journals  "  were  also  kept,  from  which  bills  were  made  out  to  clients, 
and  posted  in  a  joint  ledger.  In  1855,  after  the  defendant  retired,  a  differ- 
ent system  of  book-keeping  in  some  respects  was  adopted  by  the  plaintifif 
and  Ormond  ;  but  William  Morse  Crowdy  (who  was  not  in  good  health,  and 
by  the  terms  of  the  partnership-deed  of  the  14th  of  March,  1855,  was  at 
liberty  to  absent  himself  from  the  office  when  he  thought  fit,  and  was  not 
obliged  to  devote  more  time  to  his  profession  than  he  pleased),  did  not  join 
in  these  accounts,  but  continued  to  keep  his  own  accounts  in  his  accustomed 
mode,  and  within  about  six  weeks  of  the  end  of  every  half-year,  and  some- 
times oftener,  sent  an  account  on  sheets  of  paper  to  his  copartners  of  the 
receipts  and  payments  by  him,  and  of  the  state  of  clients'  account-s.  These 
accounts  sometimes  required  further  explanations  and  additions  and  correc- 
tions by  William  Morse  Crowdy.  An  account  of  the  above  description  was 
supplied  by  him  before  the  end  of  1857  to  his  copartners,  made  up  to  the 
end  of  October,  1857;  and,  in  February,  1858,  he  delivered  to  Ormond  a 
similar  account  to  the  3l8t  of  December,  1857.  In  June,  1858,  the  plain- 
tiff personally  investigated  the  partnership  accounts,  for  the  purpose  of 
ascertaining  the  amount  of  the  profits  in  the  three  years  preceding  the  31st 
of  December,  1857,  having  before  him  (iiUer  alia)  the  accounts  rendered 
by  William  Morse  Crowdy  to  the  end  of  October,  1857,  but  not  tlie  account 
of  that  partner  to  the  31st  of  December,  1857,  which  was  then  in  the 
possession  of  Ormond,  who  was  absent  from  home  from  May  to  July,  1858. 

The  plaintiff  made  an  estimate  of  the  business  done  by  William  Morse 
Crowdy  in  November  and  December,  1857,  which  estimate  turned  out  to 
be  substantially  correct.  The  result  of  this  investigation  and  calculation 
as  then  made  by  the  plaintiff  (which  occupied  parts  of  several  days,  and 
was  reduced  into  written  figures)  showed  that  a  moiety  of  the  net  profits  of 
the  partnership  business  for  the  three  yeai'S  from  the  1st  of  January,  1855, 
to  the  3l8t  of  December,  1857,  exceeded  £1800;  and,  upon  that  calculation 
80  made,  and  under  the  impression  and  belief  that  the  said  moiety  of  the 
profits  amounted  to  £1800,  the  £460  ISs.  6cf.  was  paid  to  the  defendant  as 
already  mentioned.     Additional  particulars  and  explanations  and  receipts 
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and  payments  by  William  Morse  Crowdy  during  some  parts  of  the  three 
years  were  supplied  by  him  to  his  copartners  after  June,  1858 ;  so  that,  at 
the  period  of  the  payment  of  the  ^460  18«.  6d,  as  between  William  Morse 
Crowdy  and  the  plaintiff  and  Ormond,  the  partnership  accounts  were  not 
in  fact,  and  were  not  treated  by  the  partners  as,  finally  settled  to  the  31st 
of  December,  1857.  The  additional  particulars,  however,  did  not  reduce 
the  amount  of  net  profits.  Nevertheless,  the  mode  of  keeping  the  accounts 
made  it  difficult  to  ascertain  with  precise  accuracy  the  profits  to  any  given 
period. 

Between  October  and  December,  1858,  the  plaintiff,  in  consequence  of  a 
statement  by  his  partner  Ormond,  made  a  fresh  investigation  and  calculation 
of  the  partnership  accounts  for  the  three  years  ending  the  3l8t  of  December,  ' 
1857;  and,  according  to  the  calculation  then  made  by  the  plaintiff,  a  moiety 
of  the  net  profits  of  the  partnership  business  for  the  period  aforesaid 
amounted  to  a  sum  less  than  £1800. 

In  October,  1858,  the  plaintiff's  partner,  Mr.  Onnond,  intimated  verbally 
to  the  defendant,  that  the  total  net  profits  of  the  partnership  were  under 
£1200  a  year;  but  no  communication  was  made  by  the  plaintiff  to  the 
defendant  until  March,  1859,  when  the  plaintiff's  attorney  addressed  to  the 
defendant  a  letter  applying  for  payment  of  £288  19«.  3<;?.,  the  difference 
between  £1800  and  £1511  Os.  9d.,  the  sum  at  which  the  plaintiff,  as  last 
above-mentioned,  calculated  the  amount  of  a  moiety  of  net  profits  for  the 
three  years. 

The  defendant  does  not  admit  that  one  moiety  of  the  whole  net  profits 
of  such  business  during  the  said  three  years  fell  short  of  £1800  by  the  sum 
of  £288  195.  3d, 

The  question  for  the  opinion  of  the  court,  was,  —  whether  the  plaintiff, 
having  paid  the  sum  of  £450  to  the  defendant  on  the  30th  of  June,  1858, 
in  the  manner  and  under  the  circumstances  aliove  stated,  is  now  entitled  to 
recover  from  the  defendant  the  siim,  if  any,  which  he  might  have  claimed 
to  deduct  from  such  payment  at  that  date. 

If  the  court  should  be  of  opinion  that  he  is,  then  judgment  is  to  be 
entered  for  the  plaintiff,  with  costs,  including  the  costs  of  and  incident  to 
this  case,  for  such  sum  as  may  be  found  due  to  him  upon  investigation  of 
the  accounts,  as  provided  for  by  the  judge's  order. 

If  the  court  should  be  of  a  contrary  opinion,  or  if,  upon  such  investiga- 
tion of  the  accounts,  no  sum  shall  be  found  due  to  the  plaintiff,  then  judg- 
ment is  to  be  entered  for  the  defendant,  with  costs,  including  the  costs  of 
and  incident  to  this  case. 

Montagu  ChamherSy  Q.  C.  and  Macnamara  for  the  plaintiff. 

Manisiy,  Q.  C.  for  the  defendant. 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  in  this  case  should  be 
for  the  plaintiff.  He  paid  £450  upon  the  faith  of  the  moiety  of  the  profits 
of  the  partnership  business  for  the  three  years  ending  on  the  31st  of  Decem- 
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ber,  1857,  having  amounted  to  £1800.  The  £450  was  to  become  due  only 
upon  that  state  of  facts;  and  the  plaintiff  in  June,  1858,  paid  it  in  the 
belief  that  that  state  of  facts  did  exist.  After  he  had  so  paid  the  money, 
viz.,  between  October  and  Deceml:)er  of  that  year,  upon  going  more  minutely 
into  the  accounts,  he  discovered  his  mistake :  and  in  March,  1859,  he  de- 
manded back  the  sum  which  he  conceived  he  had  paid  in  excess.  I  think 
the  plaintiff  never  intended  when  he  made  the  payment  in  question  to 
abandon  his  right  of  investigating  the  accounts.  If  he  had  done  so,  then, 
according  to  the  cases,  he  could  not  be  allowed  to  retrace  his  steps.  But 
here  the  plaintiff  only  paid  the  money  because  he  believed  the  fact  to  exist 
vhich  would  entitle  the  defendant  to  receive  it.  It  seems,  from  a  long 
series  of  cases,  from  Kelly  v.  Solari,^  down  to  Dails  v.  Lloyd,"  that,  where 
a  party  pays  money  under  a  mistake  of  fact,  he  is  entitled  to  recover  it 
back,  although  he  may  at  the  time  of  the  payment  have  had  means  of 
knowledge  of  which  he  has  neglected  to  avail  himself.  If  there  had  been 
any  stipulation  that  the  amount  of  profits  should  be  settled  and  ascertained 
by  a  given  time,  I  should  have  been  of  opinion  that  it  was  not  competent 
to  the  plaintiff  afterwards  to  reopen  the  accounts,  and  demand  back  the 
money  he  had  paid.  But  I  do  not  find  any  such  provision  in  the  deed. 
Libecty  is  reserved  to  the  plaintiff  to  examine  the  books :  but  I  do  not  think 
the  omission  to  exercise  that  right  within  any  given  tihie  authorizes  the 
defendant  to  retain  this  money.  The  fact  of  the  claim  being  brought  for- 
ward at  a  late  period  may  seem  to  cast  some  slight  suspicion  on  it ;  and,  if 
there  were  any  reason  to  suppose  that  the  plaintiff  had  lain  by  and  omitted 
to  investigate  the  accounts  until  the  complication  of  matters  had  operated 
injuriously  upon  the  defendant's  position,  the  case  might  have  fallen  within 
some  of  the  authorities  which  have  been  referred  to  by  Mr.  Manisty,  But 
no  such  thing  is  suggested  here. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  No  doubt,  at  one 
time  the  rule  that  money  paid  under  a  mistake  of  fact  might  be  recovered 
back,  was  subject  to  the  limitation  that  it  must  be  shown  that  the  party 
seeking  to  recover  it  back  had  been  guilty  of  no  laches.  But,  since  the 
case  of  Kelly  v.  Solari,^  it  has  been  established  that  it  is  not  enough  that 
the  party  had  the  means  of  learning  the  truth  if  he  had  chosen  to  make 
inquiry.  The  only  limitation  now  is,  that  he  must  not  waive  all  inquiry. 
Upon  the  facts  of  this  case,  I  think  the  plaintiff  is  entitled  to  recover. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  is  the  simple  case  of  one 
paying  another  money  which  both  at  the  time  suppose  to  be  due,  but  which 
afterwards  turns  out,  in  consequence  of  a  mistake  of  fact  on  the  part  of  the 
payer,  not  to  have  been  really  due.  In  such  a  case  the  law  clearly  is  that 
the  money  may  be  recovered  back.  The  only  distinction  is  between  error 
or  mistake  of  law,  for  which  the  payer  is  responsible,  and  error  or  mistake 
of  fact,  for  which  he  is  not. 

1  9  M.  &  W.  54.  «  12  Q.  B.  531  (E.  C.  L.  R.  vol.  64). 
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Byles,  J.  I  am  of  the  same  opinion.  Kelly  v.  Solari  was  distinctly 
recognized  in  Bell  v,  Gardiner,  in  this  court,  and  by  Dails  v..  Lloyd,  in  the 
Court  of  Queen's  Bench,  to  this  extent,  that  you  may  always  rip  up  accounts 
which  have  been  settled  between  parties  who  have  acted  under  mistake  or 
misapprehension  of  the  facts.  I  think  these  cases  are  based  upon  a  perfectly 
sound  principle.  Suppose  an  executor  whose  testator's  name  was  John  Smith 
had  a  promissory  note  signed  ''John  Smith"  presented  to  him  for  payment, 
and  he,  mistakenly  supposing  it  to  be  the  note  of  his  testator,  paid  it,  would 
he  not  be  entitled  to  recover  back  the  money  ?  ^  Here,  the  money  was  paid 
by  the  plaintiff  under  a  mistake,  both  parties  being  under  an  impression 
that  it  was  due.  That  being  so,  it  was  manifestly  against  conscience  that 
the  defendant  should  retain  it.  The  law  very  properly  casts  upon  the 
person  who  makes  the  payment  the  burthen  of  showing  that  it  was  made 
under  a  mistake.  That  being  proved,  it  would  be  inequitable  not  to  permit 
him  to  recover  it  back.  All  the  three  courts  have  held  that  the  right  to 
recover  back  money  so  paid  is  not  fettered  by  the  condition  suggested,  that 
there  shall  not  only  be  absence  of  knowledge,  but  also  absence  of  the  means 
of  knowledge  of  the  facts.  I  have  nothing  to  add  as  to  the  particular 
circumstances  of  this  case,  except  that  it  appears  to  me  to  be  eminently 
a  case  for  the  application  of  the  principle  now  so  well  established  in 
Westminster  Hall.  Jvjdgment  for  the  plaintiff. 


WHEADON  V.  OLDS. 
In  the  Supreme  Court  of  Judicature  op  New  York,  October,  1838. 

[Reported  in  20  Wendell,  174.] 

This  was  an  action  of  assumpsit,  tried  at  the  Onondaga  circuit  in 
March,  1836,  before  the  Hon.  Daniel  Moseley,  one  of  the  circuit  judges. 

The  defendant  agreed  to  sell  to  the  plaintiff  from  1600  to  2000  bushels 
of  oats,  at  forty-nine  cents  per  bushel.  The  delivery  of  the  oats  was  com- 
menced by  removfng  them  from  a  storehouse  to  a  canal  boat ;  tallies  were 
kept,  and  when  the  tallies  amounted  to  500,  it  was  proposed  to  guess  at 
the  remainder ;  and  after  a  while  it  was  agreed  between  the  parties  to  call 
the  whole  quantity  1900  bushels,  and  the  plaintiff  accordingly  paid  for  that 
quantity  at  the  stipulated  price.  When  the  oats  came  to  be  measured  it 
was  ascertained  that  there  were  only  1488  bushels  delivered.  It  was  then 
found  that  the  mistake  had  happened  by  both  parties  assuming  as  the  basis 
of  the  negotiation  fixing  the  quantity  of  1 900  bushels,  that  500  bushels  had 
been  loaded  in  the  boat  at  the  time  when  they  undertook  to  guess  at  the 
residue,  whereas  in  fact  only  250  bushels  had  been  loaded,  —  the  tallies 

1  See  Walter  v,  James,  L.  R  6  Ex.  124,  127 ;  Tybout  v.  Thompson,  2  P.  A.  Bro.  27. 
—  Ed. 
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representing  half  bushels  and  not  bushels,  and  that  the  parties  supposed 
that  the  quantity  loaded  was  not  a  quarter  of  the  whole  quantity.  The 
vendor  refusing  to  refund  a  portion  of  the  money  received  by  him,  this 
action  was  brought  by  the  purchaser,  who  declared  for  money  had  and  re- 
ceived, and  delivered  a  bill  of  particulars  stating  the  contract  between  the 
parties,  that  the  oats  were  delivered,  and  *'  that  in  measuring  said  oats  a 
mistake  was  made,  whereby  the  plaintiff  paid  the  defendant  for  about  300 
bushels  more  oats  than  he  received.''  The  defendant  proved  by  one  wit- 
ness that  the  plaintiff  said  that  he  would  take  the  oats  at  1900  bushels  hit 
or  miss,  and  by  another  that  he  had  acknowledged  that  he  took  the  oats  at 
that  quantity  at  his  own  risk.  He  further  proved  that  before  the  boat  left 
the  storehouse,  on  dissatisfaction  being  expressed  by  a  friend  of  the  plaintiff 
who  was  to  advance  the  money  for  him,  as  to  the  mode  of  ascertaining  the 
quantity,  that  he  told  them  that  if  they  were  dissatisfied  with  the  quantity, 
to  put  the  oats  back  into  the  storehouse,  and  pay  him  for  his  trouble. 
When  the  evidence  was  closed  the  counsel  for  the  defendant  stated  that  he 
should  not  question  the  fact  that  the  parties  were  mutually  in  error  in  sup- 
posing that  500  bushels  of  oats  had  been  put  on  board,  when  in  fact  only 
250  bushels  had  been  put  on  board  at  the  time  of  the  bargain  in  reference 
to  the  quantity,  but  insisted  that  the  bargain  was  obligatory  upon  the 
plaintiff,  and  that  therefore  he  was  not  entitled  to  recover.  He  also  in- 
sisted that  the  proof  varied  from  the  bill  of  particulars ;  and  thirdly,  that 
at  all  events  the  plaintiff  was  only  entitled  to  recover  for  the  deficiency  of 
250  bushels  in  the  first  estimated  quantity.  The  judge  charged  the  jury 
that  if  they  should  find  that  the  parties  at  the  time  of  the  bargain  in  refer- 
ence to  the  1900  bushels  were  in  error  as  to  the  quantity  measured,  and 
supposed  that  500  bushels  had  been  measured  when  in  fact  the  quantity 
measured  was  only  250  bushels,  and  had  based  the  bargain  upon  that  sup- 
position, then  that  the  plaintiff  was  entitled  to  recover  for  the  deficiency  of 
the  1900  bushels.  The  jury  found  a  verdict  for  the  plaintiff  for  8190.  The 
defendant  moves  for  a  new  trial. 

iS.  Stevens  for  the  defendant. 

J.  L.  Wendell  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  The  objection  of  variance  from  the  bill  of  par- 
ticulars was  too  general.  It  should  have  been  stated  whether  it  was  in 
quantity,  or  sum,  or  in  what  else. 

The  mistake  as  proved  went  not  only  to  the  quantity  measured,  but  the 
jury  found,  under  the  charge  of  the  judge,  that  relatively  it  influenced  the 
entire  agreement  to  take  the  oats  at  1900  bushels.  One  ingredient  of  es- 
timating the  residue,  as  talked  of,  was  the  assuming  that  the  supposed  COO 
bushels  was  one-fourth  of  the  pile,  which  would  operate  unfavorably  to  the 
plaintiff,  if  he  reasoned  from  the  size  of  the  smaller  to  that  of  the  larger 
pile.  Here  was  an  admitted  error,  which  certainly  influenced  the  conduct 
of  the  plaintiff  to  the  extent  of  250  bushels ;  and,  as  we  must  take  it  on 
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the  finding  of  the  jury,  to  the  full  amount  which  the  oats  came  shoit  of 
the  1900  bushels.  All  the  excess  of  payment  arose  from  a  count  of  half 
bushels  as  bushels.  And  the  only  question  in  the  least  open  is,  whether  an 
agreement,  based  on  that  mistake,  to  accept  the  oats  at  the  plaintiff's  own 
risk  of  the  quantity,  shall  conclude  him.  The  mistake  which  entitles  to 
this  action  is  thus  stated  by  the  late  Chief  Justice  Savage  from  the  civil 
law  :  "  An  error  of  ^act  takes  place,  either  when  some  fact  which  really  ex- 
ists is  unknown,  or  some  fact  is  supposed  to  exist  which  really  does  nut 
exist."  Mowatt  v.  Wright.*  He  cites  the  words  of  2  Ev.  Poth.  437.  And 
see  1  Dom.  248,  B.  I,  tit.  18,  §  1,  pi.  1.  In  judging  of  its  legal  eiFect,  we 
must  look  *'  to  the  regard  which  the  contractors  have  had  to  the  fact  which 
appeared  to  them  to  be  true."  '  And  when  we  see  that  the  agreentent  is 
the  result  of  such  a  regard,  or,  as  the  judge  said  to  the  jury,  is  based  upon 
it,  I  am  not  aware  of  any  case  or  dictum,  that,  because  part  of  the  agree- 
ment is  to  take  at  the  party's  own  risk,  or,  as  the  parties  expressed  it  here, 
hit  or  miss,  it  therefore  forms  an  exception  to  the  general  rule.  The  agree- 
ment to  risk  was,  pro  taiUo,  annulled  by  the  error.  The  money  was  paid 
under  a  contract  void  for  so  much  as  the  oats  fell  short  of  1900  bushels. 
The  effect  would  have  been  different  had  the  truth  been  known  to  the 
plaintiff.  See  Domat,  as  before  cited.  The  foundation  of  the  airangement 
to  take  at  the  plaintiff's  risk  was  a  misreckoning,  one  number  being  put  in- 
stead of  another,  "  which,"  says  Domat,"  "  is  a  kind  of  error  in  fact  different 
from  all  other  errors,  in  that  it  is  always  repaired." 

The  motion  for  a  new  trial  is  dejiiecL 


CHARLES   H.   STUART  and  Others  v.   JABEZ   H.   SEARS. 
In  the  Supreme  Judicial  Court  op  Massachusetts,  November  15,  187t\ 

[Reported  in  119  Massachusetts  Reports^  143.] 

Contract  by  Charles  H.  Stuart,  John  H.  Snow,  and  Ether  S.  Foss,  part- 
ners under  the  firm  name  of  Stuart,  Snow  &  Foss,  to  recover  $1000  for 
work  done  and  materials  furnished  by  the  plaintiffs  for  the  defendant.  The 
declaration  also  contained  a  count  for  the  same  amount,  as  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use,  and  a  count  setting  forth 
substantially  the  facts  which  appear  in  the  evidence  introduced  by  the 
plaintiffs. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  the  evidence  on 
the  part  of  the  plaintiffs  tended  to  prove  that  the  defendant  was  liable  to 
pay,  and  did  pay,  to  the  plaintiffs  large  sums  of  money,  in  many  items, 
and  at  different  times,  due  to  the  plaintiffs  upon  different  contracts,  and 

1  1  Wend.  360.  «  1  Dom.  250,  B.  1,  tit.  18,  §  1,  pi.  11.  «  pi.  12. 
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that  an  action  was  brought  by  the  plaintiffs  against  the  defendant  to  re- 
cover the  balance  due,  and  that,  finally,  on  September  19,  1874,  a  final 
settlement  was  made  between  the  plaintiffs  and  defendant,  whereby  the 
action  was  discontinued  and  a  voucher  given  by  the  plaintiffs  to  the  defend- 
ant, showing  a  total  debit  account  to  the  plaintiffs  of  $63,520.29,  and  a 
credit  account  to  the  defendant  containing  the  following  item  :  **By  cash 
sundry  times,  $46,700.00,"  and  the  following  words,  dated  Boston,  Sep- 
tember 19,  1874,  and  signed  by  the  plaintiffs :  "  The  accounts  of  Jabez  H. 
Sears  are  settled  in  full  to  this  date." 

There  was  in  the  account  of  the  defendant  an  item  of  cash  paid  under 
date  of  March  13,  1874,  $1000;  and  one  other  similar  item  of  $1000 
under  date  of  May  13,  1874.  On  the  plaintiffs'  book  there  was  a  credit  of 
$1000  under  date  of  May  13,  1874,  but  no  credit  of  $1000  under  date  of 
March  13,  1874.  In  other  respects  the  accounts  of  the  parties  agreed. 
This  discrepancy  in  the  accounts  was  talked  over  by  the  parties  before  the 
settlement  and  efforts  made  to  discover  which  was  correct,  and  the  settle- 
ment was  delayed  a  week  or  more  for  that  purpose. 

As  evidence  of  said  payment,  at  the  time  of  settlement  the  defendant 
produced  a  check  for  $1000,  given  by  him  to  the  plaintiffs,  and  taken  up 
by  him,  dated  March  13,  1874,  and  a  receipt  signed  by  the  plaintiffs  for 
$1000,  "Mason  work  and  materials,"  dated  March  13,  1874. 

The  plaintiffs  testified  that,  relying  upon  the  accuracy  of  the  date  of  the 
check  and  receipt,  they  allowed  in  the  settlement  the  $1000  charged  in  de- 
fendant's account  under  date  of  March  13,  1874.  The  plaintiffs  then 
offered  evidence  tending  to  show  that  the  true  date  of  the  check  and  re- 
ceipt was  May  13,  1874;  that  the  check  was  presented  to  the  bank  May 
15,  1874;  that  the  receipt  and  check  were  intended  for  the  payment 
made  by  the  defendant  May  13,  1874,  and  that  the  allowance  of  it,  March 
13,  1874,  was  a  mistake,  and  that  thereby  they  had  given  the  defendant 
credit  for  $1000  more  than  he  had  in  fact  paid. 

The  defendant  asked  the  judge  to  instruct  the  jury  that,  if  at  the  time 
of  said  settlement  the  plaintiffs  on  an  examination  of  the  evidence,  in  the 
absence  of  fraud  on  the  part  of  the  defendant,  decided  to  allow  said  dis- 
puted item  of  $1000  and  did  allow  it,  and  said  settlement  was  effected  ac- 
cordingly, this  action  cannot  be  maintained. 

The  judge  declined  so  to  instruct  the  jury,  but  did  instruct  them  that 
if  there  was  a  doubtful  claim  settled  by  way  of  compromise,  without  fraud, 
the  plaintiffs  could  not  recover;  but  if  the  defendant  produced,  at  the 
time  of  settlement,  either  by  fraud  or  mistake,  the  check  and  receipt  of 
March  13,  1874,  as  evidence  of  a  payment  of  $1000  at  that  time,  when  in 
fact  they  were  intended  to  cover  the  payment  in  May,  and  the  plaintiffs 
were  misled  and  induced  thereby,  erroneously,  to  allow  the  charge  .of  $1000, 
under  date  of  March  13,  1874,  when  no  such  payment  had  been  made,  the 
plaintiffs  were  entitled  to  recover  the  same  back. 
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The  jury  returned  a  verdict  for  the  plaintiffs  j  and  the  defendant  alleged 
exceptions  to  the  above  refusal  and  ruling. 

B,  Dean  for  the  defendant. 

W.  H,  Tovone  for  the  plaintifls. 

Gray,  C.  J.  The  instructions  to  the  jury  were  in  exact  accordance  with 
the  well  settled  law.  If  the  sum  now  sued  for  was  allowed  in  the  settle- 
ment between  the  parties,  without  fraud,  by  way  of  compromise  of  a  doubt- 
ful claim,  it  could  not  be  recovered  back ;  but  if  it  was  paid  by  the 
plaintiffs,  relying  upon  erroneous  vouchers  produced  by  the  defendant  at 
the  time  of  the  settlement,  it  might,  even  if  there  was  no  fraud,  be  recov- 
ered back  as  money  paid  by  mistake.  Higgs  v.  Hawley  ;  *  Merchants'  Na- 
tional Bank  v.  National  Eagle  Bank  ; '  Paige  ?;.  Sherman  ;  •  Union  Bank  v. 

Bank  of  United  States.* 

ExceptiouB  overruied. 


FIRST  NATIONAL  BANK   OF  OMAHA   v.   THE  MASTIN   BANK 

AND   KERSEY  COATES,   Assignee. 

In  THE  Circuit  Court  of  the  United  States  for  the  Eighth  Judicial 

District,  October,  1880. 

[Reported  in  2  McCrary,  438.] 

This  case  is  submitted  to  the  court  for  final  decision  upon  an  agreed 
statement  of  facts,  from  which  it  appears  that  the  plaintifl'  and  the  Mastin 
Bank,  between  July  I  and  August  1,  1878,  had  maintained  a  correspond- 
ence and  account,  and  had  remitted  to  one  another  divers  sums  of  money, 
and  also  demands,  notes,  bills,  and  accounts  against  third  parties  for  collec-. 
tion  and  credit.  On  the  twenty-seventh  of  August,  1878,  the  Mastin  Bank, 
then  having  a  considerable  balance  in  the  hands  of  the  plaintiff,  directed 
the  plaintiff  to  remit  said  balance  to  the  Metropolitan  National  Bank  of 
New  York,  to  the  credit  of  the  Mastin  Bank,  in  even  hundreds  of  dollars. 
At  the  time  the  books  of  the  plaintiff  showed  a  balance  due  the  Mastin 
Bank  of  a  little  more  than  $8800 ;  and  accordingly  the  plaintiff  remitted 
to  the  said  Metropolitan  National  Bank  of  New  York  $8800,  to  be  placed 
to  the  credit  of  the  Mastin  Bank.  Prior  to  that  time,  however,  the  plaintiff 
had  sent  to  the  Mastin  Bank  for  collection  a  draft  drawn  by  one  Faut  for 
83141,  which  said  Mastin  Bank  had  collected  on  the  seventeenth  of  July, 
and  duly  credited  the  plaintiff  on  its  books ;  but  the  plaintiff  by  mistake 
omitted  to  charge  the  said  sum  to  the  Mastin  Bank,  and  therefore  sent  to 
the  Metropolitan  National  Bank  a  larger  amount  of  money  than  was  due 
to  the  Mastin  Bank.     A  few  days  after  this  transaction  the  Mastin  Bank 

1  116  Mass.  596,  598.  >  101  Mass.  281,  285. 

•  6  Gray,  511.  «  8  Mass.  74. 
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failed  and  made  an  assignment  to  the  respondent,  Kersey  Coates,  assignee^ 
under  the  laws  of  the  state  of  Missouri,  transferring  to  him  all  its  property 
and  credits  of  every  kind  whatsoever.  The  assignee  demanded  and  received 
from  the  Metropolitan  National  Bank  the  money  held  by  it  to  the  credit  of 
the  Mastin  Bank,  including  the  sum  which  plaintiff  had  sent  to  it  by  mis- 
take, and  which  it  is  agreed  amounts,  less  certain  credits,  to  $1816.22. 
Plaintiff,  as  soon  as  advised  of  the  mistake,  demanded  the  return  of 
the  money  from  the  Mastin  Bank,  as  well  as  from  the  Metropolitan  Na- 
tional Bank,  and  also  made  the  same  demand  upon  the  assignee  after  his 
appointment. 

J,  M,  Woolworik  for  complainant. 

Fratty  Brumback  &  Ferry  for  respondent. 

McCrary,  Circuit  Judge.  —  The  fact  is  admitted  by  the  agreed  statement 
that  plaintiflf  sent  to  the  Metropolitan  National  Bank  in  New  York,  to 
be  placed  to  the  credit  of  the  Mastin  Bank,  the  money  now  in  controversy 
in  consequence  of  a  mistake  of  fact.  When  plaintiff  stated  the  account  in 
order  to  ascertain  the  sum  to  be  sent  to  the  New  York  Bank,  one  item 
thereof  was  omitted  by  reason  of  an  error  of  the  accountant,  or  because  the 
bank  had  not  received  notice  at  that  time  of  the  collection,  by  the  Mastin 
Bank,  of  the  Faut  draft.  The  result  of  the  transaction  was  that  the  plain- 
tiflF  sent  to  the  Metropolitan  National  Bank,  to  be  credited  to  the  Mastin 
Bank,  more  money  than  was  due  to  the  latter ;  or,  in  other  words,  there 
was  placed  in  the  hands  of  said  Metropolitan  National  Bank  $1816.22  which 
did  not,  in  equity,  belong  to  the  Mastin  Bank.  It  was,  however,  placed  to 
the  credit  of  that  bank,  and  after  the  assignment  it  passed  into  the  hands 
of  the  assignee. 

As  between  the  original  parties  to  this  transaction  it  cannot  be  claimed 
that  the  Mastin  Bank  acquired  any  interest  in  or  right  to  the  money  now 
in  dispute.  It  is  a  principle  of  equity  too  plain  to  require  a  citation  of 
authorities  to  support  it,  that  where  one  person,^  by  mistake,  delivers  to 
another  money  or  property  without  consideration,  he  may  recover  it  back  ; 
and  where  the  identical  property  cannot  be  found  and  recovered,  equity 
permits  him  to  pursue  and  recover  the  proceeds  wherever  he  can  find  them, 
unless  they  have  passed  into  the  hands  of  an  innocent  holder.  Where  both 
parties  intended  the  delivery  of  a  particular  sura  of  money,  and  where,  by 
the  mistake  of  both,  a  larger  sum  ^  was  delivered,  the  party  receiving  the 
excess  becomes,  in  equity,  a  trustee  for  the  real  owner  thereof  and  hound 
to  deliver  it  upon  demand  to  him.  The  ground  upon  which  this  rule  pro- 
ceeds is,  that  mistake  or  ignorance  of  facts  is  a  proper  subject  of  relief 
when  it  constitutes  a  material  ingredient  in  the  contract  or  acts  of  the 

1  Conf.  Utica  Bank  v.  Van  Gieson,  18  Wend.  435. 

It  was  held  in  Lamb  9.  Cranfield,  43  L.  J.  Ch.  408,  by  Jessel,  M.  R.,  that  the  sole 
remedy  for  the  recovery  of  money  so  paid  was  at  law.  See,  however,  Bingham  v,  Bing- 
ham, 5ifprnf,  73  ;  Henderson  ».  Overton,  2  Yerg.  394  j  Neal  v.  Read,  7  Bax.  834.  —  Ed. 
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parties,  and  disappoints  their  intention  by  a  mutual  error,  or  where  it  is 
inconsistent  with  good  faith,  and  proceeds  from  the  violation  of  the  obli- 
gations which  are  imposed  by  law  upon  the  conscience  of  either  party.^ 

It  is  equally  clear  that  the  plaintiff  has  a  right  to  relief  against  the 
assignee  who  claims  by  a  general  assignment  under  the  laws  of  Missouri, 
for  the  reason  that  the  assignee  is  deemed  to  possess  the  same  equities 
only  as  the  debtor  himself  would  possess.' 

It  is  my  opinion  that  upon  the  principles  of  equity  the  plaintiff  is  en- 
titled to  recover  the  sum  of  money  in  controversy  in  this  suit,  and  decree 
will  be  entered  accordingly. 


(c?.)   A  claim  may  he  paid  under  a  Mistake  as  to  a  Collatei^al  Fact, 

HARRIS  AND  Another,   Assignees  of  CARTER  v.  LOYD. 
In  the  Exchequer,  Trinity  Term,  1839. 

[Reported  in  6  Meeson  ^  Wehhj,  432.] 

Assumpsit  for  money  had  and  received.  Plea,  Tion  assumpsit.  At  the 
trial  before  Lord  Denman,  C.  J.,  at  the  last  Warwick  Assizes,  the  plaintifi's, 
who  sued  as  assignees  of  Carter  under  a  trust-deed  for  the  benefit  of  cred- 
itors, sought  to  recover  from  the  defendant,  the  sheriff  of  the  county  of 
Warwick,  the  sum  of  57/,,  being  the  amount  of  an  execution  levied  on  the 
goods  of  Carter.  It  appeared  that  the  assignment  to  the  plaintiffs  was  exe- 
cuted on  the  5th  June,  1838.  On  the  same  day,  but  before  the  execu- 
tion of  the  assignment,  a  writ  of  ji.  fa.  against  the  goods  of  Carter  was 
delivered  to  the  sheriff's  agent  in  London,  and  a  warrant  granted  thereon, 
under  which  the  officer  took  possession  on  the  6th.  The  plaintiffs,  in  order 
to  release  the  goods,  paid  the  officer  the  amount  of  the  levy,  under  protest, 
and  he  thereupon  withdrew  from  possession.  It  subsequently  turned  out 
that  Carter  had  committed  an  act  of  bankruptcy  on  the  2d  of  June,  on 
which  a  fiat  issued  on  the  18th,  and  the  plaintiffs  thereupon  brought  this 
action  to  recover  back  the  money  so  paid  to  the  sheriff's  officer,  as  having 
been  paid  under  a  mistake  of  fact,  they  not  having  at  the  time  had  any 
knowledge  of  the  act  of  bankruptcy.  The  Lord  Chief  Justice  was  of  opin- 
ion that  this  was  not  such  a  mistake  of  fact  as  entitled  the  plaintiffs  to 
recover  back  the  money,  and  accordingly  directed  a  nonsuit,  but  gave 
leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  57/. 

In  Easter  term,  Balguy  obtained  a  rule  nid  accordingly,  against  which 

Humfrey  and  Hayes  now  showed  cause. 

Balguy  and  Flood,  contra, 

1  Story  Eq.  Jnr.  §  151.  «  Story  Eq.  Jur.  §  1228. 
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Lord  Abingbr,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. The  plaintiffs  appear  to  have  been  mere  volunteers.  Suppose 
the  friends  of  the  debtor  had  paid  the  money,  and  the  possession  of  the 
goods  had  been  thereupon  delivered  back  to  him ;  could  they  have  recov- 
ered it  back,  upon  its  afterwards  turning  out  that  he  had  previously  com- 
mitted an  act  of  bankruptcy?  The  plaintiffs  claim  under  a  deed  of 
assignment,  and  pay  the  money,  supposing  that  under  it  they  have  a  right 
to  the  goods;  in  that  they  are  mistaken.  But  the  goods  were  liable  to 
seizure ;  the  property  in  them  was  not  indeed  divested  by  the  writ,  and 
the  trustees  might  take  them,  but  only  subject  to  the  right  of  the  execu- 
tion creditor.  Then  it  is  said  the  delivery  of  the  writ  was  not  to  the  sher- 
iff, but  only  to  his  agent  in  London;  I  think  that  makes  no  difference 
whatever.  The  short  answer,  however,  to  the  action  is,  that  the  money 
was  not  paid  under  a  mistake  of  fact,  but  upon  a  speculation,  the  failure 
of  which  cannot  entitle  the  plaintiffs  to  recover  it  back. 

Alderson,  B.  This  is  money  paid,  not  under  a  mistake,  but  under  a 
bargain.  True,  it  turns  out  to  be  a  bad  bargain ;  but  that  will  not  affect 
its  validity.  But  further,  the  money  is  paid  to  the  sheriff  for  the  purpose 
of  being  paid  over  to  the  execution  creditor,  subject  only  to  the  plaintiffs' 
supposed  right  under  the  deed.  By  the  delivery  of  the  writ  to  the  sheriff 
the  goods  are  bound,  and  the  property  in  them  cannot  afterwards  be  trans- 
ferred by  the  debtor,  except  subject  to  the  interest  of  the  execution  cred- 
itor. There  can  be  no  doubt  that  the  delivery  to  the  deputy  in  London  is 
a  delivery  to  the  sheriff;  the  deputy  is  appointed  for  that  very  purpose. 
The  plaintiffs  were  wrong,  and  the  sheriff  right,  at  the  time  of  the  payment, 
and  it  was  the  duty  of  the  sheriff  to  pay  over  the  money  to  the  execution 
creditor.  Can  it  be  argued,  that  afler  such  payment  over,  he  can  be  com- 
pelled to  refund  it  ?  I  think  not.  I  am  of  opinion,  therefore,  that  the  rule 
ought  to  be  discharged. 

Gurnet,  B.,  and  Maule,  B.,  concurred. 

Bule  discharged. 


AIKEN,   Public  Officer,   etc.   v.  ELIZABETH  SHORT,   Executrix 

OF  FRANCIS  SHORT. 

In  the  Exchequer,  June  7,  1856. 

[Reported  in  1  HurUtone  fr  Norman,  210.1 

Action  for  money  had  and  received.     Plea  never  indebted. 

At  the  trial  before  Platt,  B.,  at  the  Middlesex  sittings,  in  last  Hilary 
term,  the  following  facts  were  proved :  The  defendant  was  the  widow  and 
sole  executrix  of  Francis  Short,  who  died  in  1853.  One  Edwin  Carter  had 
made  a  will,  dated  February  1846,  by  which  he  gave  his  property  equally 
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amongst  his  eight  brothers  and  sisters,  of  whom  George  Carter  was  one. 
This  will  was  proved  after  his  death,  which  took  place  iu  1847,  by  John 
Carter  the  younger.  George  Carter  being  largely  indebted  to  Stuckey's 
Banking  Company,  by  deed  dated  the  15th  January,  1855,  conveyed  to 
the  banking  company  his  one-eighth  share  in  the  property  of  Edwin  Car- 
ter, to  which  he  professed  to  be  entitled  under  this  will,  subject  to  the 
charges  upon  it.  George  Carter  was  at  that  time  indebted  to  the  defend- 
ant, as  executrix  of  Francis  Short,  in  the  sum  of  200/.,  which  was  secured 
by  an  equitable  mortgage  of  the  property  devised  to  him  by  Edw^in  Carter's 
will,  and  by  the  joint  and  several  bond  of  George  Carter,  John  Carter,  and 
Charles  Carter,  dated  Octol)er,  1850.  The  equitable  charge  was  recited  in 
the  deed  of  the  15th  January,  and  at  the  time  of  the  execution  of  that 
deed  it  was  agreed,  as  between  George  Carter  and  the  bank,  that  the  bank 
should  pay  off  this  sum  of  200/.  and  interest.  In  May,  1855,  the  bank 
made  arrangements  to  sell  the  property.  Before  the  execution  of  the  con- 
veyance one  Eichardson,  acting  as  attorney  for  the  defendant,  applied  to 
the  bank  for  payment  of  the  200/.,  and  interest,  stating  that  he  had  applied 
to  George  Carter,  who  had  referred  him  to  the  bank.  The  bank  accord- 
ingly, through  their  attorney,  paid  to  the  defendant  the  sum  of  226/.  16*. 
6c/.  The  bond  and  instrument  of  mortgage  were  handed  over  by  the  de- 
fendant to  the  bank,  and  they  took  a  receipt  for  the  money  due  on  the 
bond  and  mortgage.  In  August,  1855,  John  Carter  produced  a  will  of 
Edwin  Carter,  dated  April,  1846,  which  appeared  to  be  the  true  last  will  of 
Edwin  Carter.  This  will,  the  existence  of  which  had  been  kept  secret  by 
the  Carters,  had  been  prepared  in  the  office  of  Francis  Short,  the  defend- 
ant's testator,  and  was  attested  by  him.  Under  this  will  George  Carter 
took  only  an  annuity  of  100/.,  which  ceased  upon  his  making  any  assign- 
ment. The  bank  then  applied  to  the  defendant  to  refund  the  226/.  16*. 
6(/.  previously  paid  by  them  to  her,  and  on  her  refusal  to  repay  the  money 
brought  the  present  action  to  recover  it  back.  Upon  these  facts,  the 
learned  judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 

Montagiie  Smith  in  the   same   term   obtained  a  rule  nisi  accordingly 
against  which 

Knoivles  and  Field  now  showed  cause. 

M.  Smith  and  Gray  in  support  of  the  rule. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute. 
The  case,  when  examined,  is  quite  clear,  and  the  facts  lie  in  a  narrow  com- 
pass. The  defendant's  testator,  Short,  had  a  claim  on  Carter,  —  a  bond 
and  a  security  on  property  which  Carter  afterwards  mortgaged  to  the 
bank.  The  defendant,  who  was  the  executrix  of  Short,  applied  to  Carter 
for  payment.  He  referred  her  to  the  bank,  who,  conceiving  that  the  de- 
fendant had  a  good  equitable  charge,  paid  the  debt,  as  they  reasonably 
might  do,  to  get  rid  of  the  charge  affecting  their  interest.     In  consequence 
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of  the  discovery  of  a  later  will  of  Edwin  Carter,  it  turned  out  that  the  de- 
fendant had  no  title.  The  bank  had  paid  the  money  in  one  sense  without 
any  consideration,  but  the  defendant  had  a  perfect  right  to  receive  the 
money  from  Carter,  and  the  bankers  paid  for  him.  They  should  have  taken 
care  not  to  have  paid  over  the  money  to  get  a  valueless  security ;  but  the 
defendant  has  nothing  to  do  with  their  mistake.  Suppose  it  was  announced 
that  there  was  to  be  a  dividend  on  the  estate  of  a  trader,  and  persons  to 
whom  he  was  indebted  went  to  an  office  and  received  instalments  of  the 
debts  due  to  them,  could  the  party  paying  recover  back  the  money  if  it 
turned  out  that  he  was  wrong  in  supposing  that  he  had  funds  in  hand  1 
The  money  was,  in  fact,  paid  by  the  bank,  i\s  the  agents  of  Carter. 

Platt,  B.  I  am  of  the  same  opinion.  The  action  for  money  had  and 
received  lies  only  for  money  which  the  defendant  ought  to  refund  ex  cequo 
et  boiw.  Was  there  any  obligation  here  to  refimd  1  There  was  a  debt  due 
to  Short,  secured  by  a  bond  and  a  supposed  equitable  charge  by  way  of 
collateral  security.  The  property  on  which  Short  had  the  charge  was  con- 
veyed by  Carter  to  the  bank.  Short  having  died,  the  defendant,  his  execu- 
trix, applied  to  George  Carter  for  payment  of  the  debt  due  to  her  husband, 
the  testator.  Carter  referred  her  to  the  bank,  who  paid  the  debt,  and  the 
bond  was  satisfied.  The  money  which  the  defendant  got  from  her  debtor 
was  actually  due  to  her,  and  there  can  be  no  obligation  to  refund  it. 

Bramwell,  B.  My  brother  Martin,  before  he  left  the  court,  desired  me 
to  say  that  he  was  of  the  same  opinion,  and  so  am  I.  In  order  to  entitle  a 
person  to  recover  back  money  paid  under  a  mistake  of  fact,  the  mistake 
must  be  as  to  a  fact  which,  if  true,  would  make  the  person  paying  liable  to 
pay  the  money ;  not  where,  if  true,  it  would  merely  make  it  desirable  that 
he  should  pay  the  money.^  Here,  if  the  fact  was  true,  the  bankers  were  at 
liberty  to  pay  or  not,  as  they  pleased.  But  relying  on  the  belief  that  the 
defendant  had  a  valid  security,  they,  having  a  subsequent  legal  mortgage, 
chose  to  pay  oif  the  defendant's  charge.  It  is  impossible  to  say  that  this 
case  falls  within  the  rule.  The  mistake  of  fact  was,  that  the  bank  thought 
that  they  could  sell  the  estate  for  a  better  price.  It  is  true  that  if  the 
plaintiff  could  recover  back  this  money  from  the  defendant,  there  would  be 
no  difficulty  in  the  way  of  the  defendant  suing  Carter.  In  Pritchard  v. 
Hitchcock  *  a  creditor  was  held  to  be  at  liberty  to  sue  upon  a  guarantee 
of  bills,  though  the  bills  had  been  in  fact  paid,  but  the  money  afterwards 
recovered  back  by  the  assignees  of  the  acceptor,  as  having  been  paid  by 
way  of  fraudulent  preference.  But  that  does  not  show  that  the  plaintiffs 
can  maintain  this  action,  and  I  am  of  opinion  they  cannot,  having  volunta- 
rily parted  with  their  money  to  purchase  that  which  the  defendant  had  to 
sell,  though  no  doubt  it  turned  out  to  be  different  to,  and  of  less  value 

than,  what  they  expected. 

Ride  ahsolucte, 

1  See  Wilson  x.  Thornbury.  L.  K.  10  Ch.  239.  «  6  M.  &  G.  151. 
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CHAMBERS  v.  MILLER  axd  Others. 
In  the  Common  Pleas,  November,  20,  1862. 

[Beporled  in  18  Common  Bench  Reports,  New  Series,  126.] 

This  was  an  action  for  an  assault  and  false  imprisonment.  The  defend* 
ants  justified  the  assault  under  the  circumstances  hereinafter  stated. 

The  cause  was  tried  before  Erle,  C.  J.,  at  the  sittings  in  Loudon  after 
the  last  term.  The  facts  which  appeared  in  evidence  were  as  follows :  — < 
The  plaintiff,  who  was  clerk  to  a  merchant  at  Sunderland,  went  to  the 
banking-house  of  Woods  &  Co.  at  that  place  (the  defendants),  and  presented 
to  one  of  the  cashiers  named  Armstrong  a  check  for  151i!.  10«.  6d»,  drawn 
npon  the  bankers  by  one  of  their  customers.  Armstrong  —  who  had  been 
absent  a  few  weeks  from  the  bank,  and  therefore  was  not  awai-e  that  the 
drawer's  account  was  insufficient  to  meet  the  check  —  received  the  check, 
and  took  the  amount  from  the  till  in  notes,  gold,  and  silver,  and  placed  It 
on  the  counter  and  went  away.  The  plaintiff  drew  the  money  towards  him, 
counted  it  over,  and  was  in  the  act  of  counting  it  a  second  time,  when  the 
cashier  (who  had  in  the  mean  time  ascertained  on  inquiry  that  the  account 
of  the  drawer  was  very  considerably  overdrawn)  returned  and  said  that  the 
check  could  not  be  paid.  The  plaintiff,  however,  having  possession  of  the 
money,  put  it  in  his  pocket ;  whereupon  the  cashier  detained  him  until  he 
returned  the  money,  under  a  threat  of  giving  him  into  custody  on  a  charge 
of  stealing  it,  and  restored  the  check  uncancelled,  which  was  afterwards 
presented  to  the  drawer  and  paid  by  him. 

Upon  these  facts,  his  Lordship  ruled  that  the  property  in  the  money 
had  passed  to  the  bearer  of  the  check,  and  consequently  that  the  defend- 
ants' justification  failed. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  20^. 

BavUl^  Q.  C,  on  a  former  day  in  this  term,  pursuant  to  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nid  to  enter  a  verdict  for  the  defendanta. 
He  submitted,  that,  as  the  plaintiff  was  still  counting  the  money  at  the 
time  the  payment  was  recalled,  there  had  been  no  complete  acceptance  on 
his  part  to  vest  the  property  in  him  ;  and  that,  at  all  events,  the  money  was 
recoverable  back,  as  having  been  paid  under  a  mistake  of  fact,  upon  the 
principle  laid  down  in  the  cases  cited  in  the  notes  to  Marriot  v.  Hampton.^ 

Overeiid,  Q.  C,  and  Lewer^  now  showed  cause. 

BovUl,  Q.  C,  Manisty,  Q.  C,  and  T,  Jones,  in  support  of  the  rule. 

Erle,  C.  J.     I  am  of  opinion  that  this  rule  should  be  discharged.     This 

1  7  T.  R.  269 ;  2  Smith's  L  C.  5th  Ed.,  356,  et  seq. 
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is  an  action  for  a  trespass  committed  by  the  defendants,  in  assaulting  and 
imprisoning  the  plaintiff  under  a  plea  that  certain  money  which  was  in  the 
pocket  of  the  plaintiff  was  the  property  of  the  defendants,  and  that  the 
latter  had  a  right  to  detain  him  and  take  it  from  him.  The  question 
reserved  for  our  consideration  —  and  upon  which  we  are  called  upon  to 
decide  both  as  judge  and  jury  —  is,  whether,  under  the  circumstances 
proved  at  the  trial,  the  money  had  passed  to  the  plaintiff  or  still  remained 
the  property  of  the  defemlants.  The  ordinary  rule  of  law  is,  that  the 
property  in  a  chattel  passes  according  to  the  intention  of  the  parties.  In 
an  ordinary  transaction  of  sale,  where  the  proposed  seller  says  to  the  pro- 
posed buyer,  "I  will  sell  you  such  and  such  goods  at  such  a  price,**  the 
assent  of  the  buyer  signified  by  the  word  ''done"  is  enough  to  fix  the 
right  of  property.  In  the  case  of  a  gift,  the  property  passes  by  delivery. 
And  so  with  all  the  ordinary  transactions  of  life.  With  regard  to  checks, 
the  well-known  course  of  business  is  this,  —  When  a  check  is  presented  at 
the  counter  of  a  banker,  the  banker  has  authority  on  the  part  of  his  cus- 
tomer to  pay  the  amount  therein  specified  on  his  account.  The  money  in 
the  banker's  hands  is  his  own  money.  On  presentment  of  the  check,  it  is 
for  the  banker  to  consider  whether  the  state  of  the  account  between  him 
and  his  customer  will  justify  him  in  passing  the  property  in  the  money  to 
the  holder  of  the  check.  In  this  case,  the  banker's  clerk  had  gone  through 
that  process,  and  so  far  as  in  him  lay,  did  that  which  would  pass  the  prop* 
erty  in  the  money  to  the  plaintiff.  He  counted  out  the  notes  and  gold  and 
placed  them  on  the  counter  for  the  plaintiff  to  take  up.  It  no  longer 
remained  a  matter  of  choice  or  discretioik  with  him  whether  he  would  pay 
the  check  or  not.  The  plaintiff  had  taken  possession  of  the  money,  counted 
it  once,  and  was  in  the  act  of  counting  it  again,  when  the  clerk,  who  had 
gone  from  the  counter,  finding  that  there  was  a  mistake,  not  as  between 
him  and  the  bearer  of  the  check,  but  as  between  him  and  the  customer, 
returned  and  claimed  to  revoke  the  act  of  payment  which  on  his  part  was 
already  complete,  and  claimed  to  have  the  money  back.  Now,  the  bankers 
had  parted  with  the  money,  and  the  plaintiff  had  accepted  it.  It  is  true 
he  had  not  finished  counting  it,  and  that,  if  he  had  found  a  note  too  much 
or  a  note  short,  there  was  still  time  to  rectify  the  mistake.  But,  according 
to  the  intention  of  the  parties,  and  the  course  of  business,  the  money  had 
ceased  to  be  the  money  of  the  bankers,  and  had  become  that  of  the  party 
presenting  the  check.  It  was  the  clear  opinion  cf  the  jury  that  the  prop- 
erty passed :  and  equally  clear  am  I,  if  it  was  a  question  of  law  for  me, 
that  the  bankers  did,  by  that  which  took  place,  pass  the  property  in  the 
money  to  the  holder  of  the  check.  On  that  ground  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  retain  his  verdict.  That  which  passed  amounted 
to  payment  of  the  check ;  and  the  plaintiff  was  entitled  to  retain  the  money. 
Some  of  the  cases  which  were  cited  might  be  applicable  if  the  customer 
had  obtained  by  mistake  from  the  banker  money  to  which   he  was  not 
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entitled.  In  Kelly  v.  Solari,*  the  administratrix  was  not  entitled  to  receive 
the  money.  The  policy  under  which  the  payment  had  been  made  to  her 
was  a  lapsed  policy,  and  the  money  was  paid  under  a  mistake  of  fact.  That 
being  so,  and  it  being  against  all  equity  and  good  conscience  that  she  should 
retain  it,  the  money  was  held  to  be  recoverable  back.  But,  as  between  the 
parties  here,  there  was  no  manner  of  mistake.  The  banker's  clerk  chose 
to  pay  the  check ;  and  the  moment  the  person  presenting  the  check  put 
his  hand  upon  the  money  it  became  irrevocably  his. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  Drawing  the  inference 
which  is  fairly  deducible  from  the  facts  proved,  it  seems  to  me  that  the 
person  who  acted  as  cashier  of  the  bank  upon  the  occasion  in  question 
meant  to  part  with  the  money,  and  that  the  person  who  presented  the 
check  meant  to  receive  it  and  did  receive  it.  There  was  a  complete  and 
absolute  transfer  of  the  money  under  the  authority  of  the  drawer  of  the 
check.  It  is  said  that  the  transaction  was  not  complete,  because  the  plain- 
tiff had  not  finished  counting  the  money,  and  therefore  that  he  did  not 
consider  that  the  matter  had  come  to  an  end.  I  cannot  by  any  means 
assent  to  that.  The  recipient  had  a  right  to  count  the  money  or  he  might 
if  he  pleased  have  taken  it  off  the  counter  without  counting  it.  I  see  no 
ground  whatever  for  saying  that  the  transaction  was  incomplete.  There 
was  no  evidence  that  anything  further  remained  to  be  done  to  complete  it. 
The  act  of  counting  was  no  indication  on  the  part  of  the  plaintiff  that  he  had 
not  accepted  the  money.  That  argument  was  founded  upon  a  mistaken 
view  of  the  mode  in  which  the  question  arises.  Where  money  is  paid,  not 
in  performance  of  a  promise,  at  the  precise  day  on  which  it  ought  to  have 
been  paid,  but  in  satisfaction  of  a  breach  of  promise,  there  must  be  not 
only  payment  but  acceptance  in  satisfaction.  That,  however,  is  not  so 
where  the  payment  is  made  in  performance  of  an  agreement  on  the  precise 
day,  or  where  the  creation  of  the  right  to  receive  the  money  and  the  act 
of  payment  are  simultaneous.  In  these  cases,  where  the  money  finds  its 
way  into  the  hands  of  the  person  to  whom  the  payment  is  to  be  made,  the 
transaction  is  complete.  If,  in  this  case,  aflber  the  money  had  been  placed 
by  the  cashier  upon  the  counter,  and  drawn  towards  him  by  the  plaintiff, 
a  thief  had  come  in  and  stolen  it  whilst  he  was  in  the  act  of  counting  it, 
the  loss  would  clearly  have  fallen  upon  the  plaintiff,  and  the  bankers  would 
not  have  been  under  any  obligation  to  pay  the  amount  over  again.  Then 
it  is  said,  that,  the  money  having  been  paid  under  a  mistake  of  fact,  money 
had  and  received  would  lie  to  recover  it  back,  and  therefore  that  the  de- 
fendants were  justified  in  seizing  the  plaintiff  and  forcibly  regaining  pos- 
session of  it.  It  is  quite  unnecessary  to  consider  that.  There  was  no 
mistake  of  fact  within  the  meaning  of  the.  rule  on  the  subject.  One  acting 
as  the  cashier  of  the  bank,  with  the  authority  of  the  bankers,  transfers  the 
possession  of  the  money  to  the  plaintiff  under  an  impression  that  he  is  the 

I  9  M.  &.  W.  64. 
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bearer  of  a  genuine  cheek,  and  takes  the  check  from  him  in  the  ordinaiy 
way.  All  the  facts  are  precisely  as  the  cashier  apprehended  them.  There 
is  no  mistake.  It  may  be,  that,  if  the  cashier  had  at  the  time  been  aware 
of  the  state  of  the  customer's  account,  he  would  not  have  paid  the  check. 
But,  if  we  were  to  go  into  all  the  remote  considerations  by  which  parties 
may  be  influenced,  it  would  be  opening  a  very  wide  field  of  conjecture,  and 
would  lead  to  infinite  confusion  and  annoyance. 

Byles,  J.  I  am  of  the  sjime  opinion.  The  property  in  the  money  passed 
to  the  recipient,  and  the  check  was  paid.  It  is  true  that  the  money  re- 
mained upon  the  banker's  counter.  But  a  banker's  counter  is  no  more 
than  a  table  which  is  provided  by  the  banker  for  the  more  convenient 
can-ying  on  cash  transactions  between  him  and  his  customers  and  those 
who  come  to  pay  and  receive  money  there ;  and  the  same  rule  must  be 
applied  whether  the  payment  is  made  from  one  side  of  the  counter  or  the 
other.  Here,  the  check  was  received  by  the  uashior,  and  the  money  handed 
over  to  the  person  presenting  it.  The  latter  had  counted  the  money  once, 
and  was  in  the  act  of  counting  it  again,  when  the  cashier  claimed  a  right 
to  recall  it.  I  must  confess  that  I  should  be  inclined  to  hold,  as  matter 
of  law,  that,  so  soon  as  the  money  was  laid  upon  the  counter  for  the  holder 
of  the  check  to  take,  it  became  the  money  of  the  latter.  It  has  been  sug- 
gested that  it  was  still  competent  to  the  party  to  object  to  one  of  the 
notes, —  for  instance,  that  it  was  forged.  What  then  ]  The  only  consequence 
would  be  that  he  would  have  a  right  to  demand  another  note  in  place  of 
it.  His  right  to  rescind  the  transaction  so  far  would  not  prevent  the  prop- 
erty in  the  rest  from  vesting  in  him.  The  only  point  upon  which  I  have 
felt  any  hesitation,  is,  whether  there  could  be  any  retractation  of  the  pay- 
ment. I  think,  however,  it  would  be  extremely  dangerous,  and  would  create 
a  great  sensation  in  the  city  of  London,  if  it  were  to  be  held  in  Westminster 
Hall,  that,  after  a  check  had  been  regularly  handed  over  the  banker's 
counter  and  the  money  received  for  it,  and  in  the  act  of  being  counted,  the 
banker  might  treat  the  check  as  unpaid,  because  he  has  subsequently  to 
his  taking  the  check  and  handing  over  the  amount  ascertained  that  the 
state  of  the  customer's  account  was  unfavorable.  If  it  were  so  held,  it 
certainly  would  be  so  for  the  first  time.  This  was  not  a  payment  made 
under  any  mistake  of  facta  The  bankera  (or  their  agent,  the  cashier)  had 
full  notice  in  writing  of  all  the  facts.  And,  even  if  this  had  been  a  pay- 
ment made  under  such  a  mistake  of  facts  as  would  have  entitled  the 
bankers  to  recover  back  the  money  from  the  holder  of  the  check,  by  an 
action  for  money  had  and  received,  I  must  entirely  withhold  my  assent 
from  the  proposition  that  they  could  justify  the  act  of  seizing  the  person 
to  whom  they  had  voluntarily  paid  the  money,  and  picking  his  pocket.  I 
am  quite  aware  that  a  question  has  lately  arisen,  as  to  whether  or  not  a 
party  (or  his  servants)  whose  property  is  wrongfully  in  another's  possession 
may  by  retaking  it  administer  summary  redress  to  himself.     But,  be  that 
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as  it  may,  when  the  subject-matter  in  question  is  money,  the  possession 
and  the  property  in  which  are  inseparable,  I  entertain  no  doybt  whatever 
that  he  could  do  nothing  of  the  sort.  For  these  reasons,  it  appears  to  me 
that  there  has  been  no  failure  of  justice  here,  and  that  the  plaintiff  is 
entitled  to  retain  his  verdict. 

Keating,  J.  I  also  am  of  opinion,  upon  the  facts  proved  in  this  case, 
that  the  verdict  should  stand.  I  cannot  for  a  moment  doubt  that  the 
delivery  of  the  money  by  the  cashier  to  the  holder  of  the  check  was  com- 
plete, and  that  the  property  in  it  vested  in  the  latter.  The  cashier  counted 
out  the  money,  and  placed  it  on  the  counter  for  the  purpose  and  with  the 
clear  intention  of  putting  it  under  the  control  of  the  person  who  presented 
the  check.  This  was  no  conditional  payment,  —  as  if  the  cashier  had  said 
to  the  party,  '*  I  hand  you  this  money  in  payment  of  the  check,  on  condi- 
tion of  your  counting  it,  and  assenting  to  its  correctness."  Suppose  the 
plaintiff  had  been  content  to  take  up  the  money  without  stopping  to  count 
it,  —  could  anybody  doubt  that  the  property  would  have  passed  1  It  does 
not  the  less  pass  because  the  recipient  chooses  to  count  it  before  he  puts 
it  into  his  pocket.  If,  then,  the  property  passed,  the  other  question  does 
not  arise.  No  case  has  ever  yet  held  that  a  party  has  a  right  to  retake 
by  force  property  which  has  already  passed  and  vested  in  another.  Mr. 
ManUty  has  suggested,  that,  even  if  the  property  passed  by  the  act  of 
payment,  it  only  passed  in  a  quali6ed  and  limited  manner,  leaving  the 
banker  at  liberty  to  revoke  the  payment  on  discovering  that  the  customer 
had  not  sufficient  effects  in  his  hands.  I  cannot  assent  to  that  proposition. 
Having  once  parted  with  the  money  aninu>  solvendi,  it  was  out  of  his  power 
to  recall  it.     The  plaiutiff  is  clearly  entitled  to  retain  his  verdict. 

£iile  discharged.^ 


MERCHANTS'  NATIONAL  BANK  v.   NATIONAL   EAGLE   BANK. 
In  the  Supreme  Judicial  Court  op  Massachusetts,  March,  1869. 

[Reported  in  101  Massachusetts  BeportSf  281.1 

Contract  to  recover  the  amount  of  a  check  drawn  on  the  plaintiffs  by 
John  R.  Williams,  payable  to  the  order  of  Hubbard  Brothers,  and  by  them 
indorsed  and  deposited  with  the  defendants.  At  the  trial  in  the  Superior 
Court,  before  Ames,  C.  J.,  the  material  facts  appeared  as  follows  :  — 

The  plaintiff  and  defendant  banks  were  members  of  the  Boston  Clearing 
House  Association,  which  was  formed  by  banks  in  Boston  *•  for  the  purpose," 
as  expressed  in  the  preamble  of  their  articles  of  association,  "  of  effecting  a 
more  perfect  and  satisfactory  settlement  of  the  daily  balances  between 
them."     In  the  second  section  of  the  articles  signed  by  the  banks  consti- 

i  Pollard  V.  The  Bank  of  England,  L.  R.  6  Q.  6.  623,  accord,  —Ed. 
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tutiDg  the  association,  it  was  set  forth  that  "  the  objects  of  the  association 
are  the  effecting,  at  one  place  and  one  time,  of  the  daily  exchanges  between 
the  several  associated  banks,  and  the  payment,  at  the  same  place,  of  the 
balances  resulting  from  such  exchanges."  By  the  eleventh  section  it  was 
provided  that  "  the  hour  for  making  the  exchanges  at  the  Clearing  House 
shall  be  ten  o'clock  before  noon,  each  day ;  **  "  at  twelve  o'clock,  noon,  the 
debtor  banks  shall  pay  to  the  manager  at  the  Clearing  House  the  balances 
due  from  them  respectively ; "  and  "  at  half  past  twelve  o'clock  after  noon 
the  creditor  banks  shall  receive  from  the  manager,  at  the  same  place,  the 
balances  due  to  them  respectively,  provided  all  the  balances  due  from  the 
debtor  banks  shall  then  have  been  paid  to  him."  The  thirteenth  section 
provided  that  "errors  in  the  exchanges,  and  claims  arising  from  the  returns 
of  checks  or  other  cause,  are  to  be  adjusted  directly  between  the  banks 
which  are  parties  therein,  and  not  through  the  Clearing  House  j"  and  a 
subsequent  section  was  as  follows :  "  Whenever  checks  are  sent  through 
the  Clearing  House  which  are  not  good,  they  shall  be  returned,  by  the  banks 
receiving  the  same,  to  the  banks  from  which  they  were  received,  as  soon  as 
it  shall  be  found  that  said  checks  are  not  good ;  and  in  no  case  shall  they 
be  retained  after  one  o'clock." 

It  wiis  the  usage  for  each  bank  *'  each  morning,  at  ten  o'clock,  to  have 
at  the  Clearing  House,  for  the  purpose  of  eflfecting  settlements  with  other 
banks,  all  the  checks  and  other  demands,  such  as  bills,  etc.,  it  had  received 
against  all  the  other  banks  during  the  preceding  day,  making  them  up  hito 
separate  bundles  for  each  bank,  with  a  ticket  containing  the  items  and 
aggregate  of  the  contents  of  each  bundle ;  the  settlement  was  made  at  the 
Clearing  House  upon  the  footings  of  these  tickets,  without  regard  to  the 
fact  whether  the  contents  of  the  bundle  were  correctly  ticketed,  or  formed 
good  claims  against  the  bank  charged  with  the  contents  of  the  bundle  as 
per  ticket;  and  in  from  ten  to  fifteen  minutes  past  ten  o'clock  the  messenger 
from  each  bank  was  able  to  receive  and  take  to  his  bank  all  the  claims  of 
the  other  banks  against  it"  Each  bank  was  known  at  the  Clearing  House 
by  a  particular  number. 

The  plaintiffs'  evidence  showed  that  Hubbard  Brothers  deposited  the 
check  with  the  defendants  on  Saturday,  June  15,  1867,  but,  as  the  banks 
were  all  closed  on  Monday,  the  1 7th,  it  was  not,  and  could  not  be,  sent  to 
the  Clearing  House  until  Tuesday,  June  18.  In  the  forenoon  of  the  last 
named  day  the  defendants  sent  it  to  the  Clearing  House  in  their  bundle  of 
demands  against  the  plaintiff  bank,  and  the  amount  of  it  was  allowed  to 
them  in  their  settlement  with  the  Clearing  House  later  in  the  day.  At 
about  quarter  past  ten  o'clock,  the  plaintiffs'  messenger  returned  from  the 
Clearing  House  and  delivered  to  their  paying  teller  the  various  bundles  of 
demands  against  them ;  and  the  teller,  with  an  assistant,  proceeded  to  open 
and  examine  them  in  the  regular  course  of  business  of  the  plaintiffs ;  as- 
certaining whether  the  contents  of  each  bundle  corresponded  with   the 
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ticket,  and  whether  each  check  was  in  fact  drawn  upon  the  plaintiffs  and 
was  properly  signed  and  indorsed ;  marking  the  checks  with  the  respective 
numbers  of  the  banks  which  sent  them  to  the  Clearing  House ;  and  finally 
assorting  them  into  three  piles,  and  giving  each  pile  to  a  bookkeeper  to 
examine  whether  the  drawers  of  the  checks  contained  in  it  had  funds 
deposited  to  meet  the  amounts  drawn  for.  It  was  nearly  twelve  o'clock, 
when  the  teller  finished  his  examination  so  far  as  to  deliver  the  piles  ol 
checks  to  the  bookkeepers ;  and  at  half  past  twelve,  the  check  in  question, 
with  three  others,  each  drawn  by  Williams,  and  sent  to  the  Clearing  House 
from  four  different  banks,  were  returned  to  him  by  the  bookkeepers  as  not 
good,  there  being  no  funds  to  meet  thera.  At  a  quarter  before  one  o'clock, 
and  "as  soon  as  he  could  in  the  performance  of  his  other  duties,"  the  teller 
handed  the  four  checks  to  the  messenger,  with  directions  to  return  them 
to  the  banks,  with  whose  numbers  they  were  marked,  as  not  good,  and  to 
collect  the  amounts  of  them  from  those  banks.  The  messenger  made  a 
mistake  as  to  the  number  on  one  of  the  checks,  went  to  the  wrong  bank 
with  it,  and  was  obliged  to  return  to  the  plaintiffs*  banking-house  in  order 
to  ascertain  the  true  number.  In  consequence  of  this  mistake,  it  was  from 
five  to  seven  minutes  after  one  o'clock  when  he  presented  the  check  in 
question  at  the  defendants'  banking-house,  where  payment  of  it  was  refused 
by  the  defendants  on  the  ground  that  it  had  not  been  presented  before  one 
o'clock. 

The  defendants  asked  the  judge  to  rule  that  the  plaintiffs  could  not 
maintain  their  action,  "  upon  the  ground  that,  on  the  plaintiffs'  own  show- 
ing, the  check  was  not  presented  to  the  defendants  until  after  one  o'clock 
of  the  day  upon  which  it  was  left  at  the  Clearing  House,  and  by  the  articles 
of  association  the  defendants  were  not  liable  to  refund  the  amount  of  a 
check  not  good,  unless  it  was  presented  to  them  at  or  before  one  o'clock  of 
the  day  when  it  was  sent  to  the  Clearing  House ;  and  that  the  requirements 
in  regard  to  the  return  of  checks  were  to  be  availed  of  by  the  depositing 
bank  as  well  for  the  protection  of  its  depositors  as  for  itself."  But  the  judge 
ruled  "  that  the  Clearing  House  Association  was  an  agreement  between  the 
banks  for  their  own  benefit  and  guidance ;  that,  if  the  plaintiffs  delivered 
the  check  to  a  messenger  before  one  o'clock,  to  be  returned  to  the  bank 
depositing  it,  in  the  usual  course  of  their  business,  and  with  time  sufficient, 
in  the  absence  of  any  accident  or  mistake,  to  reach  the  depositing  bank  by 
one  o'clock,  it  would  be  a  compliance  with  the  vote,  especially  in  view  of 
the  language  of  the  vote  that  the  bank  should  not  retain  the  checks  after 
one ;  but  that,  irrespective  of  this  peculiar  wording  of  the  vote,  the  failure 
of  the  bank  to  return  a  check  by  one  o'clock  could  be  a  defence  to  the 
depositing  bank  only  to  the  extent  that  such  bank  was  injured  by  such 
delay ;  and  that,  if  the  bank  could  show  that  it  had  changed  its  position 
after  one,  in  consequence  of  the  non-return  of  said  check,  the  vote  of  the 
Clearing  House  would  protect  it." 
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Under  these  rulings,  the  defendants  declined  to  offer  evidence ;  and  a 
verdict  was  taken  for  the  plaintiffs,  and  the  case  reported  for  the  revision 
of  this  court. 

C.  B,  Goodrich  for  the  defendants. 

«S^.  Bartlett  and  D.  Tkaxter  for  the  plaintiffs. 

Colt,  J.  This  action  is  brought  by  the  plaintiffs  to  recover  the  amount 
of  a  check  drawn  upon  them  and  paid  by  them  through  the  agency  of  the 
Boston  Clearing  House,  there  being  no  funds  of  the  drawer  in  their  hands 
at  the  time  of  the  payment. 

It  is  well  settled  by  recent  decisions  that  money  paid  to  the  holder  of  a 
check  or  draft  drawn  without  funds  may  be  recovered  back,  if  paid  by  the 
drawee  under  a  mistake  of  fact.  And  though  the  rule  was  originally  subject 
to  the  limitation  that  it  must  be  shown  that  the  party  seeking  to  recover 
back  had  been  guilty  of  no  negligence,  it  is  now  held  that  the  plaintiff  in  such 
case  is  not  precluded  from  recovery  by  laches  in  not  availing  himself  of  the 
means  of  knowledge  in  his  power.  It  is  otherwise  if  the  money  is  inten- 
tionally paid  without  reference  to  the  truth  or  falsehood  of  the  fact,  and 
with  the  intention  that  the  payee  shall  have  the  money  at  all  events. 
Appleton  Bank  v.  McGilvray;^  Kelly  v,  Solari;^  Townsend  v,  Crowdy.* 
This  right  to  recover  back  the  money,  however,  will  in  no  case  be  permitted 
to  prejudice  the  payee  who  has  suffered  any  damage  or  changed  his  situation 
in  respect^to  his  debtor  by  reason  of  the  laches  of  the  plaintiff,  or  his  failure 
to  return  the  check  within  a  reasonable  time. 

It  is  plain,  in  the  case  here  presented,  that  if  the  plaintiffs  had  paid  this 
check  at  their  own  counter  under  a  mistake  of  fact,  they  could  have  main- 
tained this  action  to  recover  it  back.  Is  there  anything  in  the  manner  in 
which  the  payment  was  in  fact  made,  or  in  the  relation  of  the  parties  to 
each  other  as  members  of  the  Clearing  House  Association,  which  prejudicially 
affects  this  right  ? 

It  is  declared  by  the  articles,  which  were  signed  by  the  plaintiff  and  de- 
fendant banks,  to  be  the  object  of  the  association  to  effect  at  one  time  and 
place  the  daily  exchanges  between  the  several  associated  banks,  and  the 
payment  of  the  balances  resulting  from  such  exchanges.  Au  early  hour  is 
fixed  for  making  these  exchanges,  and  a  later  time  in  the  day  for  the  re- 
ceipt and  payment  of  balances  from  the  debtor  and  creditor  banks.  These 
settlements  ai*e  made,  not  from  an  examination  in  detail  of  the  vouchers 
presented,  but  from  memoranda  and  tickets  accompanying  them.  And  any 
mistakes  resulting  from  this  mode  of  settlement  are  to  be  adjusted  directly 
between  the  banks  which  are  parties  therein.  It  is  further  provided  tliat 
"  whenever  checks  are  sent  through  the  Clearing  House  which  are  not  good, 
they  shall  be  returned,  by  tVie  banks  receiving  the  same,  to  the  banks  from 
which  they  were  received,  as  soon  as  it  shall  be  found  that  said  checks  are 
not  good ;  and  in  no  case  shall  they  be  retained  after  one  o'clock."     Under 

1  4  Gray,  520.  «  9  M.  &  W.  54.  8  8  C.  B.  N.  s.  477. 
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ibis  arrangement,  the  payment  required  of  the  Clearing  House  to  a  creditor 
bank,  upon  a  check  presented,  must  be  regarded  as  only  provisional  until 
the  hour  of  one  o'clock,  to  become  complete  only  in  case  the  check  is  not 
returned  at  that  time.  Arid  if  by  any  mistake  of  fact  the  return  of  the 
check  is  not  so  made,  then,  as  between  the  two  banks,  it  is  to  be  treated 
as  a  payment  made  under  a  mistake  of  fact,  precisely  to  the  same  extent, 
and  with  the  same  right  to  reclaim,  which  would  have  existed  if  the  payment 
had  been  made  by  the  simple  act  of  passing  the  money  across  the  counter 
directly  to  the  payee  on  the  presentation  of  the  check.  The  manifest 
purpose  of  the  provision  is,  to  fix  a  time  at  which  the  ci*editor  bank  may 
be  authorized  to  treat  the  check  as  paid,  and  be  able  to  regulate  with  safety 
its  relations  to  other  parties. 

We  cannot  adopt  the  theory  that  a  failure  to  present  a  bad  check,  before 
the  time  named,  to  the  bank  sending  it  through  the  Clearing  House,  works 
an  absolute  forfeiture,  and  is  in  itself  a  perfect  bar  to  any  action  to  recover 
the  amount  of  such  check.  The  whole  arrangement,  in  all  its  provisions 
and  declared  purposes,  is  to  be  construed  together.  And  the  law  will  not 
construe  any  portion  so  as  to  subject  parties  to  a  penalty  or  forfeiture  of 
their  rights,  where  other  reasonable  interpretation  can  be  given  which  will 
give  efifect  and  consistency  to  the  whole.  The  parties  have  in  terms  affixed 
no  penalty  or  forfeiture  to  the  stipulation  under  consideration,  and  a  failure 
to  comply  with  its  terms  must  leave  the  parties  in  the  same  position  and 
precisely  as  they  would  stand  when  a  payment  is  made  under  a  mistake  of 
fact  in  the  ordinary  way.  After  one  o'clock,  the  defendants,  upon  the  failure 
to  return  the  check,  had  the  right  to  consider  it  paid,  and  to  treat  it  so  in 
their  dealings  with  others.  The  report  finds  that  the  delay  in  its  return 
was  occasioned  by  a  mistake  on  the  part  of  the  messenger,  a  mistake  which 
was  quite  as  much  a  mistake  of  fact  as  if  it  had  been  produced  by  the  false 
time  of  a  clock  which  was  relied  on.  And  no  suggestion  is  made  that  there 
has  been  any  change  of  circumstances,  after  the  time  when  the  defendants 
had  a  right  to  treat  the  check  as  paid,  and  before  it  was  returned,  which 
would  now  subject  the  defendants  to  damage  or  loss,  and  render  it  unjust 
for  the  plaintiffs  to  recover. 

We  have  considered  the  case  as  if  the  agreement  required  the  return  of 
the  check  to  the  bank  from  which  it  was  received  before  or  at  one  o'clock ; 
but  it  will  be  noticed  that  the  stipulation  is,  that  the  check  shall  in  no  case 
be  retained  after  one  o'clock.  If  it  were  necessary  to  save  a  penalty  or  a 
forfeiture,  it  might  be  held  that  the  delivery  of  it  to  a  messenger  before 
one  o'clock,  to  be  returned  to  the  bank  depositing  it,  with  sufficient  time, 
in  the  absence  of  any  accident  or  mistake,  to  reach  the  bank  before  that 
hour,  would  be  a  compliance  with  its  terms,  although  it  was  not  in  fact 
delivered  until  some  minutes  after. 

Jtidgmetd  on  the  verdict  for  the  plaintiffs. 
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BOYLSTON    NATIONAL    BANK    v.    HENEY    L.    RICHARDSON 

AND  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March,  1869. 

[Reported  in  101  MassachtuetU  ReporU,2&1,\ 

Contract  for  money  had  aud  received  to  the 'plaintiffs'  use.  Trial  in 
the  Superior  Court,  without  a  jury,  before  Putnam,  J.,  who  gave  judgment 
for  the  plaintiffs,  aud  reported  the  case  to  this  court  as  follows :  — 

''The  court  fouud  the  following  facts:  On  November  26,  1863,  James 
Dennie  borrowed  (1000  of  the  defendants,  and  gave  them  therefor  a  check" 
in  the  usual  form,  drawn  by  himself  on  the  plaintiffs'  bank  for  that  sum, 
dated  November  25,  1863,  and  payable  to  the  bearer.  ''It  was  agreed 
betweeu  the  parties  at  that  time,  that  the  check  was  not  to  be  deposited 
immediately,  but  that  the  defendants  should  let  Dennie  know  a  day  or  two 
before  they  wanted  the  money.  About  ten  days  afterwards,  the  defendants 
notified  Dennie  that  they  should  want  the  money  on  the  next  day,  and 
should  deposit  the  check  ;  to  which  Dennie  replied  that  there  were  no 
funds  in  the  bank  to  meet  it,  but  that  he  would  see  them  again  about  it  in 
a  few  days.  No  mention  was  made  about  the  check  by  either  party  after 
that  time,  nor  was  any  demand  made  on  Dennie  for  the  payment  of  it. 

"On  Saturday,  December  30,  1865,  the  defendants,  without  the  knowl- 
edge of  Dennie,  deposited  the  check  in  the  ordinary  way  in  the  Atlas  Bank, 
with  which  they  did  business,  together  with  other  checks  aud  cash,  amount- 
ing in  all  to  the  sum  of  $5530.74,  and  this  amount  was,  on  the  same  day, 
entered  to  their  credit  in  their  account  as  kept  on  the  books  of  that  bank  ; 
but,  by  a  usage  known  to  the  defendants,  they  were  not  entitled  to  draw 
out  the  amount  of  the  check  until  after  one  o'clock  on  the  Monday  following, 
and  not  then  unless  it  was  collected  by  the  Atlas  Bank  of  the  Boylston  Bank 
in  settlement  through  the  Clearing  House. 

'*0n  Monday,  January  1,  1866,  the  messenger  of  the  Atlas  Bank,  in 
accordance  with  the  usual  courae  of  business  among  Boston  banks  and 
with  the  rules  of  the  Clearing  House  Association,  of  which  both  banks 
were  members,  took  the  check  to  the  Clearing  House  for  collection  in  the 
ordinary  way,  and  there  delivered  it  to  the  messenger  of  the  Boylston 
Bank,  who  carried  it  to  the  bank  and  handed  it  to  the  paying  teller,  whose 
duty  it  was  to  receive  it;  which  teller,  supposing  that  Dennie  had  sufficient 
funds  to  meet  it,  passed  it  to  the  bookkeeper  as  good,  and  he  entered  it  on 
his  books  to  the  account  of  Dennie.  All  this  was  done  in  accordance  with 
the  usual  course  of  business  at  the  bank  in  such  case.  Dennie  at  that 
time  had  not  in  fact  the  funds  to  meet  the  check,  which  fact  was  overlooked 
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or  not  noticed  by  the  teller.     A  copy  of  Dennie*s  account  with  the  bank  at 
that  time  was  as  follows  :  — 


Dr.  BoYLSTON  National  Bank  in  acc't  with  Jamas  Dennie.  Cr. 

Oct.   23,  1865      .         .        .       $881.45 
Nov.  18,     "  ...     146.16 


Bal.     Oct.      2,  1865  .         .       $122.28 

"      23,     "  .  870 

Nov.  17,     "  .        .        600 

Dec.  29,     *«  .  125 


Bal.  overdrawn        796 


$2413.28 


"  23,     "  .        .        .•         25 

"  80,     "  ...  314.67 

Dec.  1,     "  .        .        .  31 

"  19,     "  ...       15 

Jan.  1,  1866  .        .         .  1000 


$2418.28 


"  It  is  a  usage  among  the  Boston  banks,  end  a  rule  of  the  Clearing 
House,  that,  if  a  check  passed  through  that  House  to  the  bank  on  which 
it  is  drawn  is  not  good,  it  shall  be  returned  to  the  bank  from  which  it  came, 
on  or  before  one  o'clock  of  the  same  day,  otherwise  no  claim  can  be  made 
upon  that  bank  for  the  amount  of  the  check.  No  notice  tras  given  to  the 
Atlas  Bank  in  conformity  with  this  rule;  the  fact  of  the  overdraft  not  being 
discovered  until  after  that  hour.  On  the  Wednesday  following,  the  paying 
teller  of  the  Boylston  Bank,  having  discovered  that  the  check  was  not 
good,  took  it  to  the  defendants,  told  them  it  was  not  good,  that  Dennie  had 
no  funds  at  the  bank  to  meet  it  at  the  time  they  received  it,  and  demanded 
of  them  the  return  of  the  money,  which  they  declined  to  pay.  It  is  a 
custom  of  the  banks  not  to  pay  checks  unless  the  whole  amount  of  the 
check  is  on  deposit  at  the  time  it  is  presented. 

"  Upon  the  foregoing  facts,  I  find  that  the  money  was  paid  by  the  plain- 
tiffs by  mistake,  and  that  they  are  entitled  to  recover  back  the  amount, 
with  interest,  and  order  judgment  for  the  plaintiffs  for  that  sum ;  to  which 
finding  the  defendants  except." 

W.  Gaston  and  G,  Morrill  for  the  plaintiffs. 

T.  K,  Lotkrop  and  R,  R.  Bishop,  for  the  defendants,  were  stopped  by  the 
court. 

Wells,  J.  The  plaintiffs  and  defendants  were  principals  in  the  transac- 
tion out  of  which  this  suit  arises.  The  agency  of  the  Atlas  Bank  does  not 
affect  their  relations,  or  their  rights  and  obligations  towards  each  other. 
The  Clearing  House  regulations  do  not  preclude  recovery.  They  may  bear 
upon  the  question  of  laches  as  a  question  of  fact,  but  are  not  conclusive 
upon  that  question.     Merchants'  National  Bank  v.  National  Eagle  Bank.* 

Money  paid  under  mistake  of  fact  may  be  recovered  back,  if  there  has 
been  no  laches,  and  the  situation  of  the  other  party  remains  unchanged. 
What  constitutes  such  a  mistake  of  facts  as  will  entitle  a  party  to  re- 
cover is  a  question  of  law.  The  court  below  found  generally  that  "the 
money  was  paid  by  the  plaintiff  by  mistake,"  and  that  the  plaintiff  wa» 

1  101  Mass.  281. 
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entitled  to  recover  the  whole  amount  of  the  check.  The  report  does  not 
indicate  whether  the  mistake  upon  which  judgment  was  rendered  related 
to  the  character  of  the  check,  or  to  the  condition  of  Dannie's  account  at 
the  plaintiffs'  bank.  The  finding  of  the  court  is  therefore  not  conclusive 
of  the  facts,  in  either  aspect,  except  so  far  as  they  are  stated  in  the 
report. 

1.  As  to  the  character  of  the  check  ;  in  form  it  was  adapted  to  the  use 
that  was  made  of  it.  It  contained  nothing  to  restrict  its  use  in  that  mode. 
The  parol  agreement,  giving  it  full  effect  according  to  the  terms  stated, 
does  not  appear  to  the  court  to  restrict  the  check  from  its  ordinary  use  as 
a  check.  It  provided  only  that  its  use  should  be  delayed,  and  that  there 
should  be  notice  to  Deunie  a  day  or  two  before  they  wanted  the  money ; 
in  both  of  which  respects  the  agreement  was  complied  with.  Its  deposit 
afterwards  in  no  way  contravened  the  agreement  under  which  it  was  re- 
ceived. The  Boylston  Bank  paid  it  rightfully,  and  Dennie  cannot  complain 
of  its  use  by  the  defendants,  or  its  payment  by  the  plaintiffs.  The  payment 
may  have  been  contrary  to  Dennie's  intention,  and  in  that  sense  a  mistake ; 
but  it  was  not  a  mistake  of  any  fact  which  disentitled  the  defendants  to 
receive  the  money  in  that  mode. 

2.  The  only  mistake  in  regard  to  the  state  of  Dennie's  account  appears 
to  be,  that  the  amount  on  deposit  was  not  sufficient.  It  does  not  appear 
that  the  plaintiffs'  teller  was  misled  in  any  way,  or  had  any  reason  to  sup- 
pose that  the  account  was  otherwise  than  it  was.  No  considerable  amount 
liad  recently  been  withdrawn.  The  amount  to  Dennie's  credit  had  not 
been  reduced  during  the  preceding  month.  No  expected  credit  had  failed 
to  be  received.  It  was  simply  that  the  teller  saw  fit  to  pay  the  check 
without  taking  the  precaution  to  inform  himself  of  the  state  of  the  account. 
We  see  nothing  in  the  transaction  which  bears  the  character  of  a  mistake 
of  facts,  in  a  legal  sense,  but  only  that  of  laches. 

If  there  are  any  facts,  not  stated  in  the  report,  which  led  the  mind  of 

the  judge,  who  heard  the  case,  to  the  conclusion  at  which  he  arrived,  they 

will  avail  upon  another  hearing.     But  upon  this  statement  we  think  the 

judgment  cannot  be  supported. 

Exceptions  sustained. 


JOHN   C.   SOUTHWICK,   Respondent,   v.  THE   FIRST   NATIONAL 

BANK   OF  MEMPHIS,   Appellant. 

In  the  Court  of  Appeals  of  New  York,  March  8,  1881. 

[Reported  in  84  New  York  Reports,  420.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court,  in 
the  first  judicial  department,  in  favor  of  plaintiff,  entered  upon  an  order 
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made  the  first  Monday  of  January,  1880,  overruling  defendant's  exceptions, 
and  directing  judgment  upon  a  verdict.^ 

The  nature  of  the  action  and  the  material  facts  are  set  forth  in  the 
opinion. 

Francis  0.  Barlow  for  appellant. 

John  E,  Burrill  for  respondent. 

Earl,  J.  The  defendant  claims  that  the  plaintiff  failed  upon  the  trial 
to  establish  by  proof  the  cause  of  action  alleged  in  his  complaint.  To  de- 
termine whether  this  claim  is  well  founded,  we  will  first  see  what  facts 
were  proved,  and  thus  ascertain  for  what  cause  of  action  the  recovery  was 
had,  and  then  see  if  such  cause  of  action  is  fairly  embraced  within  the  facts 
alleged  in  the  complaint. 

The  material  facts,  as  proved,  are  as  follows :  South  wick,  Thayer  &  Co. 
were  a  firm  doing  business  in  Memphis,  Tenn.,  and  J.  N.  Men-iam  k  Son 
were  a  firm  doing  business  in  Boston.  On  the  13th  day  of  March,  1873, 
George  H.  Thayer,  a  member  of  the  Memphis  firm,  drew  a  draft  upon  that 
firm,  which  was  accepted  by  them,  for  $2500,  payable  in  Memphis  in  forty 
days,  to  the  order  of  the  Boston  firm.  The  latter  firm  indorsed  the  draft 
to  F.  P.  Merriam,  who  became  the  owner  and  holder  thereof,  and  he  sent 
the  draft  to  Memphis  for  collection.  Shortly  prior  to  the  maturity  of  that 
draft  A.  N.  Merriam,  of  the  Boston  firm,  being  at  Memphis,  was  notified 
by  the  Memphis  firm  that  probably  they  would  not  be  able  to  pay  the  draft 
at  maturity,  and  was  asked  if,  in  that  case,  they  might  draw  on  the  Boston 
firm  a  new  draft,  the  proceeds  of  which  should  be  used  to  take  up  the  old 
draft.  This  request  was  assented  to  on  condition  that  they  should  not 
draw  the  new  draft  without  special  authority.  Early  in  May  the  Memphis 
firm  notified  the  Boston  firm  that  they  would  not  be  able  to  take  up  the  old 
draft,  and  requested  permission  to  draw.  Whereupon,  on  the  fifth  day  of 
May,  the  Boston  firm  sent  them  a  telegram,  as  follows :  "  You  may  draw 
upon  us  at  sight  for  $2500,  to  pay  draft  in  our  favor."  On  the  next  day 
the  ^lemphis  firm  drew  upon  the  Boston  firm  a  sight  draft  for  $2500,  pay- 
able to  their  own  order  and  indorsed  by  them;  and  their  bookkeeper, 
Wiggs,  on  their  behalf,  took  it  to  the  defendant's  bank,  with  which  they 
had  had  previous  dealings  and  an  account,  and  asked  defendant's  cashier  if 
lie  would  discount  it  and  let  his  firm  check  out  the  proceeds.  This  the 
cashier  refused,  but  he  said  he  would  take  the  draft  and  place  it  to  the 
credit  of  the  drawers  on  over  checks  owing  by  them  to  the  bank.  Wiggs 
then  consulted  the  drawers,  and  on  the  same  day,  with  their  assent,  de- 
livered the  draft  to  the  bank  to  be  discounted,  the  proceeds  to  be  credited 
to  them  in  account,  and  they  were  thus  credited.  At  that  time  the 
drawers  were  indebted  to  the  bank  in  a  much  larger  sum  than  the  amount 
of  the  draft.  The  bank  had  no  knowledge  of  the  telegram  authorizing  the 
drawing  of  the  draft,  or  of  the  purpose  for  which  the  drawers  were  author- 

1  Reported  in  20  Hun,  849. 
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ized  to  draw.  The  bank  thus  became  a  bona,  fide  bolder  of  the  draft  for 
value,  but  not  for  value  parted  with  at  the  time.  Several  days  subse- 
quently the  Memphis  firm  drew  a  check  on  the  defendant  to  pay  the  old 
draft,  and  it  refused  to  pay  the  check,  on  the  ground  that  their  account 
was  not  then  good. 

After  receiving  tbe  new  draft  and  crediting  its  proceeds  to  the  account 
of  the  drawers,  the  defendant  sent  it  to  its  corresponding  bank  in  Boston 
for  collection.  That  bank  presented  it  to  the  drawees  for  acceptance  and 
payment,  and  it  was  accepted  May  10th  and  paid  May  13th,  and  the  prO' 
ceeds  were  credited  by  the  Boston  bank  to  the  defendant,  and  were  by  it 
subsequently  checked  out  in  the  course  of  its  business. 

The  Memphis  firm  was  not,  at  the  time  of  the  negotiation  of  the  new 
draft,  known  to  be  insolvent,  but  they  became  openly  insolvent  in  the 
latter  part  of  June  or  the  fore  part  of  July,  1873,  and  were  subsequently 
put  into  bankruptcy.  This  suit  was  not  commenced  earlier  than  the  29th 
day  of  July.  At  the  latter  date  the  Boston  firm  and  F.  P.  Merriam  as- 
signed all  their  claims  against  the  defendant  to  the  plaintiff. 

Upon  these  facts  the  court  directed  a  verdict  for  the  plaintiff,  and  its 
decision  was  probably  based  upon  the  theory  that  the  defendant  could  be 
charged  with  a  wrongful  conversion  of  the  draft,  or  upon  the  theory  that  the 
drawees  paid  the  draft  under  a  mistake  of  facts.  In  the  opinion  pronounced 
at  the  General  Term,  the  judgment  entered  upon  the  verdict  was  sustained 
upon  the  latter  theory,  and  the  learned  counsel  for  the  plaintiff,  in  his  ar- 
gument before  us,  attempted  to  sustain  it  upon  both  theories. 

It  is  entirely  clear  that  no  cause  of  action  for  a  conversion  of  the  draft, 
or  to  recover  back  money  paid  by  mistake,  is  alleged  in  the  complaint.  On 
the  contrary,  the  facts  alleged  show  that  there  was  no  wrongful  conversion 
of  the  draft,  and  that  the  money  was  paid  under  no  mistake  of  any  exist- 
ing facts,  and  no  mistake  is  in  any  way  alleged  or  to  be  infeired  from  the 
language  used. 

The  complaint  first  alleges  the  making  of  the  old  draft,  and  that  the 
same  was  owned  and  held  by  F.  P.  Merriam ;  that  it  had  matured  and  be- 
come payable  and  had  been  forwarded  to  Memphis  for  collection ;  that  the 
Boston  firm  authorized  the  new  draft  to  be  drawn  upon  them  in  order  to 
provide  funds  necessary  to  pay  the  old  draft,  and  agreed  to  pay  such  draft 
upon  condition  that  the  proceeds  should  be  used  for  that  purpose  only ; 
that  the  new  draft  was  thereupon  drawn  and  delivered  to  the  defendant, 
which  was  notified  of  the  object  and  purpose  for  which  the  draft  was  au- 
thorized to  be  drawn,  and  for  which  the  same  was  drawn,  and  that  it  re- 
ceived the  draft  and  undertook  and  agreed  to  collect  the  same  for  the 
purpose  aforesaid,  and  that  the  proceeds  thereof,  when  collected,  should  be 
applied  to  the  payment  thereof ;  that  the  draft  was  accepted  and  paid  for 
the  object  and  piirpose  and  upon  the  condition  aforesaid,  but  that  the  de- 
fendant neglected  and  refused  to  apply  the  amount  paid  upon  the  old 

21 
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draft,  although  requested  so  to  do ;  that  the  dmft  remains  unpaid  and  that 
J.  N.  Merriam  &  Co.  and  F.  P.  Merriam  have  sold  and  transferred  the 
same  and  the  moneys  paid  thereon  to  the  plaintifif,  together  with  all  claim 
and  cause  of  action  against  the  defendant  upon  or  by  reason  thereof,  or  by 
reason  of  the  premises  and  the  matters  before  alleged ;  and  judgment  is 
demanded  for  $2500,  and  interest  from  May  6,  1873. 

It  is  thus  seen  that  the  only  cause  of  action  alleged  in  the  complaint  is 
based  upon  the  promise  of  the  defendant  to  take  the  draft,  collect  it,  and 
apply  the  proceeds  upon  the  old  draft.  This  is  plainly  and  explicitly  set 
out.  The  proof  entirely  failed  to  establish  such  a  cause  of  action,  and  the 
objection  that  it  did  so  fail  was  plainly  and  pointedly,  several  times,  taken 
at  the  trial. 

The  Code  requires  that  the  complaint  must  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action,  and  that  the  plead- 
ings must  be  liberally  construed  with  a  view  to  substantial  justice  between 
the  parties ;  and  in  section  723  ample  power  is  conferred  upon  the  court 
to  amend  pleadings  at  any  stage  of  the  action,  and  where  the  amendment 
does  not  change  substantially  the  claim  or  defence,  to  conform  the  plead- 
ings to  the  facts  proved.  Here,  although  the  defect  in  the  complaint  was 
pointed  oiit  in  due  time  upon  the  .trial,  no  amendment  was  asked  for  or 
ordered.  This  is  not  a  case  where  the  pleadings  can  after  the  trial  be  con- 
formed to  the  proof,  as  such  an  amendment  would  change  substantially  the 
claim  of  the  plaintiff  as  alleged.  This  is  not  a  case  of  mere  variance  or 
mere  defect,  but  a  case  of  failure  to  prove  the  cause  of  action  alleged  in  its 
entire  scope.  Pleadings  and  a  distinct  issue  are  essential  in  every  system 
of  jurisprudence,  and  there  can  be  no  orderly  administration  of  justice  with- 
out them.  If  a  party  can  allege  one  cause  of  action  and  then  recover  upon 
another,  his  complaint  will  serve  no  useful  purpose,  but  rather  to  ensnare 
and  mislead  his  adversary.  Here  the  defendant  was  brought  into  court  to 
answer  a  complaint  that  he  had  violated  his  promise  to  apply  the  proceeds 
of  the  draft,  and  he  took  issue  upon  the  alleged  promise,  and  when  he  came 
to  trial  he  was  held  liable,  not  for  any  breach  of  promise  but  for  the  money 
paid  by  the  Boston  firm  on  the  ground  of  a  conversion  of  the  draft,  or  the 
mistake  of  facts  which  induced  the  payment  of  the  money.  The  cause  of 
action  alleged  was  one  held  by  the  plaintiff,  as  assignee  of  F.  P.  Merriam, 
for  the  breach  of  the  promise  to  pay  the  old  draft  owned  by  him.  The 
cause  of  action  for  which  the  recovery  was  had  was  one  which  the  plaintiff 
held  as  assignee  of  J.  N.  Merriam  &  Co.,  for  the  recovery  of  the  money  paid 
by  them  upon  the  new  draft. 

It  is  no  answer  to  this  objection  that  the  defendant  was  probably  not 
misled  in  its  defence.  A  defendant  may  learn  outside  of  the  complaint 
what  he  is  sued  for,  and  thus  may  be  ready  to  meet  plaintiff's  claim  upon 
the  trial.  He  may  even  know  precisely  what  he  is  sued  for  when  the  sum- 
mons alone  is  served  upon  him.     Yet  it  is  his  right  to  have  a  complaint,  to 
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learn  from  t}iat  what  he  is  sued  for,  and  to  insist  that  that  shall  state  the 
cause  of  action  which  he  is  called  upon  to  answer,  and  when  a  plaintiff  fails 
to  establish  the  cause  of  action  alleged  the  defendant  is  not  to  be  deprived 
of  his  objection  to  a  recovery  by  any  assumption  or  upon  any  speculation 
that  he  has  not  been  injured. 

But  passing  this  point  the  defendant  further  contends  that  the  plaintiff 
ought  to  have  proved  a  demand  upon  it  for  the  draft,  or  the  mouey  paid 
thereon,  before  commencement  of  the  suit;  but  that  he  failed  to  prove 
such  demand. 

It  is  not  disputed  by  the  plaintiff  that  such  a  demand  was  necessary 
unless  it  was  in  some  way  waived  by  the  defendant,  or  unless  it  was  in 
some  way  estopped  from  insisting  upon  a  demand.  Whether  the  action  be 
treated  as  one  for  the  conversion  of  the  draft,  or  of  the  money  paid  thereon, 
or  for  the  recovery  of  money  paid  by  mistake,  a  demand  was  a  prerequisite 
to  the  maintenance  of  the  action  against  the  defendant,  who  lawfully  and 
innocently  received  the  draft  and  the  money  paid  thereon.  The  obligation 
of  a  party  to  refund  money  voluntarily  paid  by  mistake  can  arise  only  after 
the  notification  of  the  mistake  and  a  demand  of  payment.  Powers  v,  Bass- 
ford  ;  *  Sluyter  v.  Williams ;  *  Stephens  v.  Board  of  Education ;  •  Stacy  v, 
Graham ;  *  Freeman  v.  Jeffries.* 

Here  the  requisite  demand  was  not  only  not  proved,  but  was  not  alleged 
in  the  complaint.  The  only  demand  alleged  was  a  request  to  apply  the 
proceeds  of  the  new  draft  upon  the  old  one  in  pursuance  of  the  alleged 
promise  of  the  defendant^  Xo  demand  to  pay  the  money  to  the  plaintiff 
or  his  assignors  is  alleged,  and  noue  was  proved  to  have  been  made  before 
the  commencement  of  the  action.  There  was  no  proof  that,  before  the  com- 
mencement of  the  action,  defendtuit  had  any  knowledge  of  the  telegram  of 
May  6th,  or  of  the  purpose  for  which  the  drawers  were  authorized  to  draw 
the  new  draft,  or  of  any  claim  that  the  drawees  had  paid  the  draft  under 
any  mistake,  or  that  they  claimed  that  the  money  paid  should  be  refunded 
to  them.  There  is  no  proof  even  that  it  had  any  knowledge  that  the 
draft  or  its  proceeds  had  been  improperly  diverted.  It  is  shown  that  it 
refused  to  pay  a  check  drawn  to  take  up  the  old  draft  and  declined  to  pay 
that  draft  when  presented,  but  it  is  not  shown  that  they  were,  at  the  time 
when  the  check  and  draft  were  presented  for  payment,  or  at  any  other 
time  before  the  commencement  of  the  suit,  informed  of  the  circumstances 
DOW  relied  upon  by  the  plaintiff,  connecting  that  draft  with  the  new  one. 

The  plaintiff,  at  the  trial,  attempted  to  show  a  demand  or  an  excuse  for 
not  making  one  by  two  letters,  and  unless  such  demand  or  excuse  is  found 
in  these  letters,  it  is  not  found  in  the  case.  The  first  letter  is  dated  May 
13,  1873,  and  was  addressed  by  the  Boston  firm  to  W.  W.  Thacher,  cashier 
of  the  defendant  at  Memphis.     It  is  as  follows :  -* 

1  19  How.  Pr.  809.  «  37  How.  Pr.  109.  «  8  Hun,  712. 

<  14  N.  Y.  492.  »  L.  R.  4  Ex.  189,  200,  201. 
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Sib — We  are  much  surprised  at  the  communication  we  have  reoeived 
this  day  from  S.  T.  <k  Co.,  relating  to  the  position  you  have  taken  about 
the  draft  on  us,  viz. :  not  honoring  their  checks  and  allowing  them  to  pay 
their  draft  in  our  favor. 

You  had  our  explicit  authority  to  draw  on  us  (purpose  specified  also), 
and  you  have  never  yet  had  occasion  rightly  to  doubt  our  honor  and  ability 
to  pay  all  we  contracted  to,  to  the  utmost  farthing.  We,  of  course,  recog- 
nize your  right  to  decline  to  cash  their  draft;  that  must  be  as  your  own 
judgment  dictates.  But  to  obtain  their  obligations  and  retain  the  funds  for 
two  weeks,  thus  putting  lis  to  annoyance  and  inconvenience  without  just 
cause,  is  not  in  accord  with  our  New  England  ideas  of  honorable  business 
dealing.  All  through  this  unfortunate  affair  we  have  tried  to  act  toward 
you  in  a  perfectly  ft*ank  and  honorable  manner.  We  showed  our  hand  to 
Mr.  Davis,  and  offered  him  every  thing  we  could  and  certainly  don't  "  back 
water "  now ;  but  we  can't  submit  to  transactions  of  this  kind.  We  would 
like  to  hear  why  you  seem  to  have  lost  confidence  in  u&  By  letting  S.  T. 
&  Co.  pay  our  draft  you  don't  hurt  your  case. 

Answer.  Yours,  etc., 

J.   M.   Merriah  &  Son. 

« 

Here  is  no  intimation  that  the  new  draft  or  the  money  paid  thereon  had 

been  diverted  or  wrongfully  converted,  and  there  is  no  notice  of  any  mis- 
take inducing  the  payment  of  the  draft,  and  no  demand  of  any  kind. 
To  this  letter  Thacher  replied  under  date  of  May  20,  as  follows  :  — 

Gentlemen  —  Your  favor  of  the  13th  is  before  me  and  I  do  not  exactly 
understand  it. 

Messrs.  S.  T.  &  Co.  were  overdrawn  on  our  books,  say  $6800 ;  they  de- 
posited with  me  a  sight  draft  on  you  for  $2500,  which  was  placed  to  their 
credit,  and  they  were  informed  at  the  time  that  no  check  would  be  allowed 
against  it,  but  it  must  go  to  reduce  their  overdraft.  I  had  no  intention  of 
taking  the  draft,  except  to  reduce  their  account. 

If  you  understand  the  tmnsaction  different,  I  would  be  pleased  to  hear 
from  you  and  we  will  compare  notes  regarding  it. 

Respectfully, 

W.   W.   Thacher,  Cashier. 

This  was  a  perfectly  frank  and  fair  letter,  explaining  the  situation,  saying 
that  he  did  not  exactly  understand  the  prior  letter,  which  was  certainly  ob- 
scure and  confusing,  and  asking  for  information  in  case  the  writers  of  the 
prior  letter  understood  the  facts  differently  from  what  he  stated  them. 
This  letter  contained  no  refusal  to  comply  with  any , demand  if  one  had 
been  made,  and  no  position  was  taken  therein  which  excused  a  demand,  or 
precluded  the  defendant  from  insisting  upon  one.  This,  so  far  as  appears, 
ended  the  correspondence  between  the  parties,  and  the  suit  followed.     It 
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matters  not  that  it  is  quite  probable  that  the  defendant  would  not  have 
complied  with  a  demand  if  one  had  been  made,  for  that  does  not  dispense 
with  the  necessity  of  making  one.  When  a  demand  is  necessary  it  is  not 
excused  by  showing  that  the  defendant  would  not  probably  have  complied 
if  one  had  been  made.  And  it  matters  not  that  the  defendant  has,  upon 
the  trial,  contested  the  plaintifiTs  right  to  recover.  That  has  occurred  since 
the  commencement  of  the  action,  and  the  plaintiff's  right  of  action  must 
have  been  perfect  when  the  suit  was  commenced. 

The  objection  that  no  demand  was  made  was  distinctly  taken  on  the 
trial,  when  the  plaintiff  offered  in  evidence  the  first  letter,  and  in  defend- 
ant's motion  to  nonsuit  the  plaintiff  at  the  close  of  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence. 

We  are  therefore  of  opinion  that  the  point  we  have  just  considered  was 
well  taken.  But  upon  the  assumption  that  the  complaint  is  sufficient  and 
that  a  proper  demand  was  made  we  are  of  opinion  that  the  facts  proved  did 
not  warrant  the  verdict  ordered. 

Here  there  was  no  conversion  of  the  draft  by  the  defendant.  It  was  de- 
livered to  it  by  the  only  persons  at  the  time  liable  thereon.  If  the  tele- 
gram of  the  drawees  be  regarded  as  an  unconditional  promise  in  writing  to 
accept  the  draft  it  did  not  bind  them  as  acceptors  because  the  defendant 
did  not  receive  the  draft  ''upon  the  faith''  of  the  telegram.  1  R.  S.  769, 
§  8 ;  Greele  v.  Parker ;  ^  Bank  of  Michigan  v.  Ely  ;  *  Barney  v.  Worthing- 
ton ;  *  Johnson  v.  Clark.^  After  the  defendant  received  the  draft  from  the 
drawers  it  could  hold  it  against  them  as  drawers  and  indorsers  thereof,  and 
no  one  could  control  their  dominion  over  it.  The  drawees  could  not  have 
then  sued  it  for  the  conversion  or  for  the  possession  of  the  draft,  or  to  re- 
strain any  use  which  it  might  choose  to  make  of  it.  After  the  defendant 
obtained  the  draft  all  it  did  with  it  was  to  present  it  for  acceptance  and 
payment  to  the  drawees,  and  after  payment  it  delivered  the  draft,  as  we 
must  presume,  to  them.  It  thus  parted  with  the  possession  of  the  draft 
to  them,  and  there  was  no  wrongful  conversion  of  it  of  which  they  could 
complain.  And  so  this  case  is  unlike  the  case  of  Comstock  v.  Hier,'  which 
is  veiy  much  relied  on  by  the  learned  counsel  for  the  plaintiff.  In  that 
case  Comstock  was  the  indorser  of  the  note  which  it  was  claimed  Hier  had 
wrongfully  converted,  and  it  was  held  that  Comstock  was  in  such  relation 
to  the  note  that  he  could  sue  for  a  wrongful  conversion  thereof,  or  for  the 
proceeds  received  upon  the  wrongful  conversion  thereof  The  recovery  was 
there  upheld  on  the  theory  of  a  wrongful  conversion  of  the  note.  But  this 
recovery  cannot  be  upheld  upon  that  theory. 

The  only  other  theory  suggested  for  the  maintenance  of  this  action  is 
that  of  mistake,  and  much  can  be  plausibly  and  forcibly  said  in  favor  of 
this  theory.     It  is  certainly  true  that  if  the  drawees  had  known  what  they 

1  5  Wend.  414.  17  Wend.  508.  •  S7  N.  Y.  112. 

*  89  N.  Y.  216.  »  78  N.  Y.  269. 
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now  know,  or  if  they  had  known  that  the  proceeds  of  the  draft  were  to  be 
applied  otherwise  than  upon  the  old  draft,  they  would  not  have  accepted  or 
paid  the  draft.  But  were  they  so  mistaken  that  they  can  reclaim  the 
money  voluntarily  paid  by  them  1  It  is  not  every  mistake  that  will  lay 
the  groundwork  for  relief.  It  must  be  a  mistake  as  to  some  existing  fact, 
not  as  to  something  to  happen  or  to  be  done  in  the  future.  It  must  be  a  ^ 
mistake  as  to  some  fact  not  remotely,  but  directly,  bearing  upon  the  act 
against  which  relief  is  sought.  Dambmann  v,  Schulting.^  If  it  were  the 
rule  to  relieve  against  mistakes  as  to  remote  or  what  are  sometimes  called 
extrinsic  facts,  great  uncertainty  and  confusion  would  attend  business 
transactions.  Here  the  draft  was  genuine,  addressed  to  the  drawees,  who 
had  authorized  it  to  be  drawn,  and  it  was  held  by  the  defendant,  which 
could  lawfully  receive  payment  thereof.  There  was  no  mistake  as  to  the 
intrinsic  facts.  The  facts  that  the  drawers  had  not  acted  in  good  faith  with 
the  drawees,  or  had  placed  the  draft  and  its  proceeds  beyond  their  control, 
so  that  the  old  draft  might  not  be  paid,  were  too  remote.  The  mistake  of 
the  drawees  was  rather  as  to  the  application  of  the  money  paid  by  them  — 
a  future  fact.  If  the  defendant  had  received  this  money  and  applied  it 
upon  the  old  draft  the  precise  expectation  of  the  drawees  would  have  been 
met  and  there  would  have  been  no  ground  of  complaint.  It  is  believed 
that  no  case  can  be  found  which  holds  that  a  party  paying  money,  under 
the  circumstances  existing  here,  has  been  allowed  to  reclaim  it  upon  the 
ground  of  mistake.  The  defendant's  case  may  rest  upon  principles  decided 
in  the  cases  of  Justh  v.  The  National  Bank  of  the  Commonwealth,^  and 
Stephens  v.  The  Board  of  Education.*  In  the  Justh  case  one  Gray  bor- 
rowed plaintiff's  checks  for  $40,000  upon  forged  collaterals.  He  took  the 
checks  and  had  them  certified  to  be  good  by  the  drawee  bank,  and  then  de- 
posited them  with  the  defendant,  which  received  the  money  upon  them. 
In  that  case  the  plaintiffs  clearly  parted  with  their  checks  under  a  mistake 
as  to  the  genuineness  of  the  collaterals.  If  they  had  known  that  they 
were  forgeries  they  would  not  have  parted  with  the  checks.  But  upon  the 
assumption  that  the  defendant  had  parted  with  no  value  for  the  checks, 
or  upon  the  faith  of  the  checks,  this  court  held  that  the  plaintiffs  could  not 
recover  the  amount  of  the  checks,  treating  them  as  money  paid  to  the  de- 
fendant The  decision  was  also  put  upon  the  ground  that  the  defendant 
had  parted  with  value  for  the  checks,  and  thus  rests  upon  both  grounds. 
In  the  Stephens  case  one  Gill  obtained  of  the  plaintiff  a  sum  of  money 
upon  the  security  of  a  forged  mortgage,  and  paid  the  money  to  the  defend- 
ant upon  an  antecedent  debt ;  and  it  was  held  that  the  plaintiff  could  not 
reclaim  the  money.  These  decisions  and  others  like  them  do  not  rest,  as 
has  been  sometimes  supposed,  on  the  ground  that  money  has  no  earmark, 
but  upon  grounds  of  public  policy.  As  said  by  Judge  Andrews  in  the 
Stephens  case  :  "  It  would  introduce  great  confusion  into  commercial  deal- 

1  75  N.  Y.  55.  «  66  N.  Y.  478.  »  79  N.  Y.  188. 


SECT.  I.]      SOUTHWICK  V.  FIBST  NATIONAL  BANK  OF  MEMPHIS.  327 

ingSy  if  the  creditor  who  receives  money  in  payment  of  a  debt  is  subject  to 
the  risk  of  acc/ounting  therefor  to  a  third  person  who  may  be  able  tp  show 
that  the  debtor  obtained  it  from  him  by  felony  or  fraud/'  and  if  the  plain- 
tiff in  that  case  had  shown  that  the  very  money  he  had  loaned  to  Gill  had 
been  delivered  to  the  defendant,  the  decision  must  have  been  the  same. 
In  the  case  of  Gammon  v.  Butler  ^  the  plaintiff  gave  her  husband  {100  in 
bills,  to  be  by  him  carried  and  delivered  to  her  children,  and  he  paid  the 
same  money  to  the  defendant  upon  an  antecedent  debt,  and  it  was  held 
that,  in  an  action  for  money  had  and  received,  she  could  not  recover,  and 
the  decision  was  based  upon  the  same  principles  laid  down  in  the  cases  of 
Justh  and  Stephens.  A  large  share  of  the  business  of  the  world  is  carried 
on  by  means  of  bills  of  exchange  drawn  upon  persons  liable  to  pay  or  for 
the  accommodation  of  the  drawers  willing  to  pay  them.  They  pass  from 
hand  to  hand  by  indorsement  or  mere  delivery,  and  are  generally  payable 
at  places  distant  from  the  places  where  they  are  drawn.  The  "  protection 
and  encouragement  of  trade  and  commerce,"  as  said  in  the  Maine  case,  and 
"  considerations  of  public  policy  and  convenience,"  and  "  the  security  and 
certainty  in  business  transactions,'*  as  said  in  the  Stephens  case,  require 
that  when  such  a  bill  is  i>aid  to  one  who  holds  it  in  good  faith  and  for 
value,  he  should  not  be  called  upon  afterward  to  account  for  the  money 
paid,  perhaps,  at  a  distant  time  or  place  after  the  accounts  with  the  drawers 
have  been  settled  and  closed,  upon  proof  that  in  transactions  between  the 
drawees  and  drawers,  of  which  the  holder  has  no  knowledge  or  means  of 
knowledge,  there  has  been  some  fraud,  or  wrong,  or  mistake  to  the  injury 
of  the  drawees.  If  this  money  can  be  reclaimed,  public  policy  is  just  as 
much  contravened  as  it  would  be  if  the  money  had  been  drawn  from  the 
drawees  by  the  drawers  and  by  them  paid  to  the  defendant.  If  the  draw- 
ers had  received  this  money  from  the  drawees  to  pay  the  old  draft  and  had 
used  it  to  pay  their  antecedent  debt  to  the  defendant,  it  is  conceded  that 
the  drawees  could  not  have  reclaimed  it.  How  can  it  make  any  difference 
in  principle  that  the  money  was  paid  to  the  defendant  directly  by  the 
drawees  upon  the  order  of  the  drawers  1  .  Whether  the  money  was  paid  in 
the  one  way  or  the  other,  the  principles  of  public  policy  and  convenience 
lead  to  the  same  conclusion. 

It  matters  not  that  the  defendant,  not  being  a  holder  for  value  parted 
with  when  it  took  the  di*aft,  could  not  have  enforced  it  against  the  drawees 
even  after  acceptance.  That  was  true  m  the  case  of  the  check  in  the  Justh 
case.  If  the  defendant  in  that  case  had  parted  with  no  value  at  the  time 
it  took  the  checks  from  Gray,  it  could  not  have  sued  the  plaintiffs  there  as 
drawers.  Yet  after  the  plaintiffs,  through  the  drawee  bank,  had  paid  the 
checks,  it  could  not  reclaim  the  money  paid.  Here  the  drawees  could  have 
refused  to  accept  the  draft,  and  they  might  have  refused  to  pay  after  ac- 
ceptance, and  might  probably  have  successfully  defended  an  action  upon 

1  48  Me.  344. 
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the  draft.  But  having  paid  the  draft,  they  must  now  look  to  the  drawers 
who  made  an  improper  use  of  the  same,  and  who  in  law  pei*petrated  a  fraud 
upon  them,  and  they  cannot  visit  the  consequences  of  that  fraud  upon  the 
innocent  defendant. 

It  is  undoubtedly  the  rule  in  this  State  that  one  who  signs  commercial 
paper  for  the  accommodation  of  another,  for  a  particular  purpose,  can  de- 
fend, when  sued  upon  the  paper  by  a  person  who  took  it  as  security  for,  or 
to  apply  upon  an  antecedent  debt  without  parting  with  value  at  the  time,  by 
showing  that  the  paper  has  been  diverted  from  the  purpose  intended.  This 
rule  is  an  exception  from  the  general  rule  of  commercial  law  which  protects 
one  taking  such  paper  in  good  faith  and  for  value  against  the  equities  or 
defences  of  all  prior  parties  to  the  paper.^  While  this  exception  has  been 
much  assailed  in  other  jurisdictions  and  is  not  recognized  in  England,  or  in 
the  Federal  courts,  or  in  the  courts  of  many  of  the  States  of  the  Union,  it 
is  believed  that  it  more  frequently  than  otherwise  tends  to  just  results. 
The  holder  of  the  paper  in  such  cases  is  generally  soon  made  aware  of  the 
defence,  and  can  take  measures  to  protect  himself  from  harm.  But  it  is 
carrying  the  exception  one  step  fiirther  to  hold  that  the  accommodation 
signer  of  such  paper  can  pay  it,  and  then,  at  any  time  before  the  statute  of 
limitations  has  barred  his  right,  and  after  time  has  complicated  or  changed 
the  relations  of  the  parties,  sue  to  recover  back  the  money  thus  paid. 

The  facts  seem  to  disclose  another  ground  of  defence  to  this  action.  The 
draft  was  of  value  to  the  defendant.  It  had  the  right  in  any  event  to  hold 
it  and  enforce  it  against  the  drawers,  and  the  drawees  could  not  reclaim 
the  money  paid  and  at  the  same  time  retain  the  draft.  They  should,  be- 
fore the  commencement  of  the  action,  have  demanded  the  money,  and 
tendered  back  the  draft,  and  it  is  possible  that  a  tender  at  the  trial  would 
be  sufficient.  As  this  point  was  not  made  on  behalf  of  the  defendant,  we 
will  notice  it  no  further  and  give  it  no  weight  in  our  decision. 

In  this  discussion  we  have  assumed  that  the  defendant  took  this  draft 
without  notice  of  the  purpose  for  which  the  drawees  authorized  it  to  be 
drawn.  We  are  justified  in  this  .assumption  by  the  undisputed  evidence. 
If  the  case  had  been  submitted  to  the  jury,  and  they  had  found  that  the 
defendant  had  such  notice,  the  verdict  would  have  been  so  far  against  the 
evidence  that  it  would  have  been  the  duty  of  the  court,  upon  application, 
to  set  it  aside. 

Our  conclusion,  therefore,  is  that  this  recovery  cannot  be  upheld,  and 
the  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Miller,  J.,  dissenting ;  Foloeb,  C.  J.,  and  Andrews, 
J.,  concurring  in  result. 

Judgment  reversed. 

1  1  Par.  N.  k  B.  218. 
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MERCHANTS'  NATIONAL  BANK  v.  NATIONAL  BANK  OF  THE 

COMMONWEALTH. 

In  the  Supreme  Judicial  Court  op  Massachusetts,  June  23,  1885. 

[Reported  in  139  Massachuaeits  Reports,  513.] 

Contract  to  recover  $15,000,  the  amount  of  a  check,  dated  September  3, 
1883,  drawn  on  the  plaintiff  by  Benjamin  F.  Burgess  k  Sons,  in  favor  of 
the  Massachusetts  Loan  and  Trust  Company,  and  by  it  deposited,  on  Sep- 
tember 3,  with  the  defendant.  Trial  in  this  court,  before  C.  Allen,  J., 
who  reported  the  case  for  the  consideration  of  the  fiill  courts  in  substance 
as  follows :  — 

The  plaintiff  and  defendant  banks  are  members  of  an  unincorporated 
association  called  the  Boston  Clearing  House  Association,  whose  rules  and 
coiuise  of  business  are  the  same  as  set  forth  in  the  cases  of  Merchants' 
Bank  v.  Eagle  Bank,^  and  Exchange  Bank  v.  Bank  of  North  America,^  to 
which  reference  is  to  be  made. 

Benjamin  F.  Burgess  k  Sons  were  depositors  with  the  plaintiff  bank  and 
kept  a  bank  account  with  it,  and  Benjamin  F.  Burgess  was  one  of  the  plain- 
tiff's directors.  They  were  indebted  to  the  plaintiff  in  the  sum  of  $83,000 
on  three  notes,  payable  on  demand,  with  a  pledge  of  warehouse  receipts 
for  1270  hogsheads  of  sugar  as  collateral  security,  and  in  the  further  sum 
of  $129,500  on  three  other  notes,  payable  on  demand,  with  a  pledge  of 
United  States  bonds  and  other  securities  as  collateral.  Demand  was  made 
for  the  payment  of  the  notes  for  $83,000  on  the  23d  or  24th  of  August, 
1883,  and,  within  two  days  after  the  demand.  Burgess  told  the  plaintiff's 
president  that  he  had  sold  or  bargained  to  sell  217  hogsheads  of  the  sugar; 
and  the  warehouse  receipts  were  thereupon  entrusted  to  Burgess,  as  agent 
of  the  bank,  to  enable  him  to  deliver  the  sugar  so  sold,  with  the  under- 
standing that  the  money  received  for  the  sugar  should  be  brought  to  the 
bank  and  applied  on  the  debt.  The  sugar  was  sold  on  August  23,  to  Nash, 
Spaulding  k  Co.,  who  gave  their  check  for  $7500,  dated  September  1,  and 
payable  to  Benjamin  F.  Burgess  k  Sons.  This  check  was  deposited  with 
the  plaintiff  by  that  firm,  on  September  1,  to  the  credit  of  Benjamin  F. 
Burgess  k  Sons,  and  the  same  was  entered  to  their  credit  in  their  bank 
account,  the  plaintiff  not  knowing  at  the  time,  nor  until  September  5,  that 
it  came  from  the  sale  of  the  sugar.  Prior  to  that  time,  when  Burgess  k 
Sons  had  been  allowed  to  dispose  of  goods  pledged  by  them  as  collateral 
security  to  the  plaintiff  bank,  they  had  usually  deposited  the  money  or 
check  received  upon  the  sale  thereof,  and  then  given  their  own  check  for 
the  same  amount  to  pay  to  the  bank  the  amount  received  fh)m  the  sale  of 
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the  collateral  security.  There  was  no  evidence  of  any  prior  instance  in 
which  they  had  failed,  in  this  or  in  some  other  way,  to  return  to  the  bank 
the  proceeds  of  such  sale,  to  be  applied  upon  the  debt. 

On  the  morning  of  September  4,  there  was  an  apparent  balance  of 
$17,145.56  to  the  credit  of  the  firm  of  Burgess  &  Sons,  the  item  of  $7500 
being  included  as  an  item  to  their  credit,  entered  on  September  1,  as  above 
stated.    During  the  forenoon  of  September  4,  three  checks  of  Benjamin  F. 
Burgess  &  Sons,  of  $1000,  $225,  and  $200,  respectively,  were  paid  over 
the  counter  by  the  plaintiff.     On  the  same  day  the  check  in  controversy  in 
this  action  came  from  the  defendant  bank  to  the  plaintiff  bank  through 
the  Clearing  House,  where  it  had  been  provisionally  paid,  in  accordance 
with  the  usual  course  of  business  in  the  Clearing  House.     This  check  was 
received  by  the  plaintiff  at  about  noon,  and  was  in  the  first  instance  entered 
to  the  debit  of  Benjamin  F.  Burgess  &  Sons  on  the  ^plaintiff 's  books ;  but 
at  about  one  o'clock  the  president  of  the  plaintiff  received  the  following 
communication,  signed  by  the  agent  of  J.  S.  Morgan  &  Co. :  — "  Please 
take  notice  that  any  and  all  property  and  merchandise  in  your  hands, 
pledged  to  you  by  Benjamin  Burgess  &  Sons,  and  the  proceeds  of  any  such 
property  and  merchandise,  is,  and  the  same  are,  so  far  as  not  required  for 
the  purposes  of  such  pledge,  the  property  of,  and  must  be  accounted  for, 
and  paid  over  to,  J.  S.  Morgan  <fe  Co."     This  led  the  president  to  think  that 
Burgess  &  Sons  were  in  financial  trouble,  and  he  then  discovered  that  no 
payment  from  the  avails  of  the  sugar  had  been  made  upon  the  indebtedness 
for  which  the  sugar  had  been  pledged  as  collateral  security.     He  looked  at 
the  condition  of  their  bank  account,  and  immediately  gave  directions  to 
send  back  the  check  of  $15,000  to  the  defendant,  and  to  demand  the  re- 
payment of  the  money,  as  the  check  was  not  good ;  and  the  entry  of  it  in 
the  account  of  Burgess  &  Sons  was  erased.     At  the  same  time,  by  the 
direction  of  the  president,  there  was  debited  to  the  account  of  Burgess  & 
Sons  $29,500,  which  was  the  amount  of  one  of  the  notes  held  by  the 
plaintiff  bank  against  them,  for  which  other  collateral  was  held  as  security, 
and  this  was  afterwards,  on  the  same  day,  corrected  by  substituting  $23,000, 
the  balance  of  one  of  the  notes  for  which  the  sugar  was  held  as  collateral, 
upon  which  demand  had  been  made.     The  messenger  started  from  the 
Merchants'  Bank  with  the  check  at  two  or  three  minutes  after  one  o'clock, 
and  demand  was  accordingly  made  upon  the  defendant  at  from  seven  to 
twelve  minutes  after  one  o'clock,  on  September  4,  on  the  ground  that  the 
check  was  not  good  ;   and  repayment  was  refused.     The  defendant  had 
entered  the  check  of  $15,000  to  the  credit  of  the  Massachusetts  Loan  and 
Trust  Company  on  the  day  of  its  deposit,  and  the  defendant  did  not  change 
its  position  towards  said  company  in  the  interval  between  one  o'clock  and 
the  time  when  the  plaintiff's  demand  was  made  as  aforesaid. 

Where  there  is  not  enough  money  on  deposit  to  pay  a  check  in  full,  the 
ordinary  custom  is  to  return  the  check  as  not  good. 
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The  plaintifif  held  no  surplus  of  security  upon  either  branch  of  the 
indebtedness  of  Burgess  &  Sons  which  could  be  applied  to  make  good  the 
$7500.  The  president  of  the  plaintiff  bank,  who  was  the  only  {)rincipal 
officer  testifying,  and  who  gave  the  directions  for  the  return  of  the  check, 
had  no  knowledge  on  September  4  that  the  sugar  pledged  as  collateral 
security  was  not  sufficient  to  secure  all  of  the  notes  of  Burgess  &  Sons 
held  by  the  bank  for  which  the  collateral  was  given. 

Burgess  &  Sons  borrowed  from  the  plaintiff  upon  memorandum  checks, 
$2000  on  August  29,  and  $6000  on  August  31,  which  sums  were  placed  to 
their  credit  on  those  respective  dates,  Burgess  handed  the  checks  of  his  firm 
for  these  amounts  to  the  teller  of  the  plaintiff  bank,  asking  that  his  firm 
might  be  credited  with  the  amounts  thereof,  and  the  checks  "  held  over  and 
charged  in  the  next  day."  These  checks  were  not  at  the  time  entered  iu 
the  account  upon  the  plaintiff^s  books  to  the  debit  of  Burgess  &  Sons,  but 
were  merely  kept  in  the  drawer  as  memorandum  checks.  Burgess  was 
desirous  of  getting  this  transaction  out  of  the  books  of  the  bank. 

On  September  1,  after  making  the  deposit  of  $7500  received  from  the 
sale  of  the  sugar,  Burgess  directed  the  teller  to  charge  the  two  memorandum 
checks  in  the  account,  which  was  accordingly  done,  and  these  two  charges 
are  shown  by  the  items  of  $6000  and  $2000  in  the  statement  of  account 
as  checks  charged  on  that  day.  In  this  way  he  returned  and  repaid  the 
money  credited  in  the  two  checks  to  Burgess  &  Sous.  Burgess  &  Sons 
were  not  entitled  to  the  credit  obtained  on  September  1  by  the  deposit  of 
the  check  for  $7500. 

The  defendant  contended  that  the  remedy  of  the  plaintiff,  if  any,  was 
not  against  the  defendant,  but  against  the  Massachusetts  Loan  and  Trust 
Company ;  that  the  plaintiff  got  the  benefit  of  the  sale  of  the  sugar  by 
applying  the  proceeds  on  another  loan ;  and  that  for  the  al)ove  reason,  and 
also  in  any  view  of  the  case,  there  was  no  such  mistake  of  fact  as  would 
entitle  it  to  recover. 

S.  BaHlett  and  R.  D.  Smith  for  the  plaintiff. 

H.  D.  Hyde  and  S.  Ltiicoln  for  the  defendant. 

Devens,  J.  The  rules  and  course  of  business  of  the  unincorporated 
association  called  the  Boston  Clearing  House  Association  have  been  so  set 
forth  in  the  recent  decisions  of  this  court  that  they  do  not  require  to  be 
here  fully  restated.  They  were  adopted  solely  for  the  purpose  of  facilitating 
exchanges  and  the  adjustment  of  accounts  between  the  banks.  By  a  con- 
tract between  them,  an  association  is  formed,  which  is  their  common  banker. 
To  this  association  each  bank,  which  is  indebted  by  reason  that  more  checks, 
etc.,  are  presented,  as  drawn  upon  it,  than  it  presents,  as  drawn  against 
the  other  banks  who  are  members,  pays  the  balance  found  due  from  it  to 
the  association,  while  each  bank  that  shows  a  balance  in  its  favor  receives 
from  the  association  the  amount  by  its  check.  Mistakes  that  may  be  made 
in  ihis  computation,  because  checks  are  not  good,  are  not  settled  by  the 
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association,  but  between  the  banks  themselves ;  and  such  checks  are  to  be 
returned  by  the  banks  receiving  the  same  to  the  banks  from  which  they 
are  received  as  soou  as  it  shall  be  found  that  they  are  not  good,  "and  in  no 
case  are  they  to  be  retained  after  one  o'clock."  To  the  regulations  of  this 
association,  the  customers  of  the  banks  are  not  parties,  and,  whatsoever 
effect  is  to  be  given  to  them  as  between  the  banks,  their  customers  are  not 
in  a  situation  to  claim  the  benefit  of  them,  nor  are  they  liable  to  be  injuri* 
ously  affected  by  them.  Merchants'  Bank  v.  Eagle  Bank ;  ^  Bank  of  North 
America  v.  Bangs ; '  Manufacturers'  Bank  v.  Thompson ; '  Exchange  Bank 
V,  Bank  of  North  America.^  By  these  regulations,  it  was,  in  substance, 
agreed  in  the  case  at  bar,  that,  if  Burgess  &  Sons  had  to  their  credit  a  sum 
sufficient  to  meet  the  check  for  which  they  were  entitled  to  draw,  the 
amount  of  which  is  here  demanded,  the  provisional  allowance  of  it  at  the 
Clearing  House  should  stand  ;  but  that,  if  it  appeared  on  investigation  that 
they  were  not  entitled  to  draw  for  any  such  sum,  the  check  should  not  be 
retained  by  the  plaintiff  bank  after  one  o'clock.  The  bank  which  had  sent 
the  check  to  the  Clearing  House  would  then  be  notified  that  it  was  not 
good,  and  that  repayment  of  the  amount  of  it  would  be  expected  by  the 
bank  on  which  it  was  drawn. 

The  check  was  not  returned  to  the  defendant  bank  until  after  one  o'clock. 
It  is  not  disputed  by  the  plaintiff,  that  if,  in  consequence  of  this,  the 
defendant  had  changed  its  position,  as  if  it  had  paid  over  the  amount  of 
the  check  to  the  owner,  who  had  deposited  it  with  the  bank  for  collection, 
the  bank  should  not  suffer ;  but  it  contends  that  when,  by  a  mistake  as  to 
a  matter  of  fact,  it  has  delayed  the  return  of  the  check  until  after  one 
oVlock,  this  cannot  bo  taken  advantage  of  by  the  bank  on  behalf  of  the 
owner  of  the  check,  there  having  been  no  change  in  its  position  in  the 
interval  between  one  o'clock  and  the  actual  retiu-n  of  the  check. 

The  case  of  Merchants'  Bank  v.  Eagle  Bauk,^  goes  far  to  decide  the  case 
at  bar.  It  was  there  held  that  the  manifest  purpose  of  the  provision  in 
the  Clearing  House  rules  was  to  fix  a  time  at  which  the  creditor  bank  was 
authorized  to  treat  the  check  as  paid,  and  so  deal  with  it  in  its  relations 
with  others.  The  court  declined  to  adopt  the  theory  that  a  failure  to  return 
a  bad  check  before  one  o'clock  to  the  bank  sending  it  through  the  Clearing 
House  would  work  a  forfeiture  of  the  right  to  return  it,  or,  of  itself,  con- 
stitute a  bar  to  an  action  to  recover  its  amount ;  and  held  that  a  failure  to 
comply  with  the  stipulation  as  to  returning  the  check  would  leave  the 
parties  in  the  same  position  as  when  a  payment  is  made  under  a  mistake 
of  fact  in  the  ordinary  way.  This  case  has  been  since  cited  with  approval. 
Manufacturers'  Bank  v,  Thompson,'  and  Exchange  Bank  v.  Bank  of  North 
America.* 

In  Preston  v,  Canadian  Bank  of  Commerce,*  it  was  held  otherwise,  and 
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there  decided  that  a  mistake  discovered  after  half-past  one  o'clock,  which 
was  there  the  hour  for  returning  checks,  could  not  be  corrected  by  the  bank 
making  it,  nor  the  check  then  returned.  It  is  said  by  Judge  Blodgett, 
referring  to  the  case  of  Merchants'  Bank  t;.  Eagle  Bank,^  '*  The  Massachusetts 
court  puts  its  decision  on  the  ground  that  you  may  correct  a  mistake  of  this 
kind  at  any  time  after  it  is  discovered,  if  it  places  the  party  to  whom  the 
check  is  returned  in  no  worse  condition  than  it  would  have  been  in  if  it  had 
been  returned  within  the  stipulated  time ;  thus  overlooking  the  rule  that 
parties  may  agree  that  tliey  shall  not  have  the  right  to  correct  mistakes 
unless  done  within  a  limited  time."  But  we  have  not  overlooked  the  right 
of  parties  to  make  such  agreement  as  they  choose.  The  question  is  as  to 
the  interpretation  of  the  rule  which  they,  as  members  of  the  Clearing  House, 
have  adopted.  The  rule  is,  *'  Whenever  checks  which  are  not  good  are  sent 
through  the  Clearing  House,  they  shall  be  returned  by  the  banks  receiving 
the  same  to  the  banks  from  which  they  were  received  as  soon  as  it  shall  be 
found  that  said  checks  are  not  good  :  and  in  no  case  shall  they  be  retained 
after  one  o'clock."  If  it  were  intended  that  mistakes  should  never  be  cor- 
rected  unless  discovered  by  one  o'clock,  this  should  in  terms  explicitly 
appear.  As  it  does  not,  it  seems  to  us  the  more  correct  interpretation  to 
hold  that  the  rule  authorizes  the  bank  receiving  the  check,  after  one  o'clock 
arrives  and  the  check  is  not  returned,  to  treat  it  in  all  transactions  as  if  it 
were  good.  If,  therefore,  the  bank  changes  its  position,  it  will  suffer  no 
loss  by  reason  of  it.  On  the  other  hand,  if  the  mistake  is  discovered  after 
one  o'clock,  and  the  bank  receiving  the  check  has  not  changed  its  position 
by  reason  of  the  expiration  of  the  time,  it  should  rectify  the  mistake  when 
reasonable  care  has  been  exercisisd  by  the  bank  on  which  it  was  drawn. 

The  defendant  also  relies  much  on  the  case  of  Merchants*  Ins.  Co.  v. 
Abbott,*  as  establishing  a  somewhat  different  principle  from  the  case  of 
Merchants'  Bank  v.  Eagle  Bank.  The  latter  case  is  not  there  cited,  but  we 
do  not  find  any  intention  to  impugn  its  authority.  It  appears  to  us  quite 
distinguishable  from  the  case  here  preseuted.  Denny,  Rice  &  Co.  held  a 
valid  debt  due  from  Abbott,  whose  premises  had  been  insured  by  the  plain- 
tiff company,  and  had  been  destroyed  by  fire.  Abl)ott  assigned  to  Denny, 
Eice  &  Co.  his  claim  against  the  plaintiff,  which,  at  Abbott's  request,  paid  the 
amount  of  the  loss,  as  adjusted  between  itself  and  Abbott,  to  Denny,  Rice  & 
Co.  There  was  no  question  of  the  validity  or  genuineness  of  the  assignment, 
and,  by  the  payment  made  by  the  plaintiff,  the  debt  which  Abbott  owed 
Denny,  Rice  &  Co.  was  discharged  and  satisfied,  and  this  might  have  been 
so  pleaded  by  Abbott  had  he  been  sued  thereon.  Tuckerman  v.  Sleeper.* 
A  year  later,  the  plaintiff  discovered  that  the  fire  had  been  caused  by 
Abbott,  and  that  his  proofs  of  loss  were  false  and  fraudulent,  and,  six 
months  afterwards,  brought  an  action  against  Abbott  and  Denny,  Rice  &  Co. 
It  was  conceded  that  Denny,  Rice  &  Co.  had  no  knowledge  of  any  fraud. 
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As  to  Abbott,  it  was  not  doubted  that  the  plaintiff  might  recover.  If  the 
money  had  been  paid  to  him,  it  could  have  been  recovered  as  money  paid 
under  a  iliistake  of  fact ;  and  the  payment  by  the  plaintiff,  at  his  request, 
in  discharge  of  his  debt  to  Denny,  Rice  &  Co.,  was  equivalent  to  a  receipt 
by  him  of  so  much  money.  But  as  to  the  other  defendants,  Denny,  Rice 
&  Co.,  the  case  was  deemed  to  stand  as  if  the  money  had  been  paid  by  the 
plaintiff  to  Abbott,  and  by  Abbott  to  them  in  the  ordinary  course  of  busi- 
ness, in  which  case  it  could  not  be  doubted  that,  while  the  plaintiff  could 
recover  the  money  from  Abbott,  neither  Abbott  nor  the  plaintiff  could 
recover  the  amount  from  Denny,  Rice  &  Co.  There  was  not  only  no  mis- 
take between  the  plaintiff  and  Denny,  Rice  &  Co.,  but  by  reason  of  the 
mistake  of  the  plaintiff —  produced  by  the  fraud  of  Abbott,  to  which  Denny, 
Rice  &  Co.  had  in  no  way  contributed  —  they  had  been  induced  to  suiTender 
and  discharge  the  debt  which  Abbott  owed  to  them.  It  was  impossible  to 
restore  them  to  their  original  position. 

In  the  case  at  bar,  there  was  no  change  of  circumstances,  after  the  time 
when  the  defendant  had  a  right  to  treat  the  check  as  paid  and  before  it 
was  returned,  which  would  in  any  way  subject  the  defendant  to  loss,  or 
render  it  unjust  for  the  plaintiff  to  recover.  The  fact  that  the  defendant 
gave  credit  to  its  depositor  in  this  interval  did  not  make  the  defendant 
liable  to  such  depositor  when  a  mistake  was  discovered  which  showed  it  to 
have  been  erroneously  done. 

The  mistake  made  by  the  plaintiff  was  such  as  would  bring  the  case 
within  the  rule  which  has  heretofore  been  held  applicable  on  this  subject. 
There  was  no  carelessness,  as  in  Boylston  National  Bank  v,  Richardson,^ 
where  the  paying  teller  neglected  to  examine  the  account  of  the  drawer  of 
a  check,  which  account  had  not  varied  materially  for  a  month,  and  which 
had  not  been  sufficient  to  meet  the  check  for  three  months,  and  paid  it 
without  examination.  Such  a  transaction  showed  no  mistake  of  fact^  in 
any  legal  sense,  but  laches  simply.  The  teller  in  that  case  was  not  misled 
in  any  way,  and  had  no  reason  to  suppose  the  account  of  the  depositor  was 
otherwise  than  as  it  actually  appeared. 

The  mistake  in  the  case  at  bar  was,  that  the  account  of  Burgess  <fe  Sons 
with  the  plaintiff  bank  was  really  different  from  that  which  appeared  on  its 
books,  and  this  was  effected  by  the  wrongful  act  of  Burgess.  He  had  re- 
ceived a  check  for  $7500  for  property  belonging  in  ttpecie  to  the  bank,  which 
it  was  his  duty  to  have  delivered  to  the  bank  as  its  property.  Instead  of 
doing  this,  he  deposited  the  check  as  the  property  of  Burgess  &  Sons,  and 
by  that  act  obtained  for  them  a  credit  on  the  books  of  the  plaintiff  bank 
to  which  they  were  not  entitled.  Against  the  false  balance  thus  produced 
by  depositing  the  money  of  the  bank  ns  if  it  were  their  own,  Burgess  & 
Sons  fraudulently  drew  the  check  in  controversy,  and  it  led  to  the  retention 
of  the  check  until  a  few  minutes  after  one  o'clock. 

1  101  Mass.  287. 
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But  if  money  paid  under  a  mistake  of  fact  may  be  recovered,  and  if  the 
credit  to  which  the  defendant  was  entitled  at  one  o'clock  might  be  recalled 
on  discovery  of  such  a  misttike,  it  is  urged  that  the  plaintiff  should  then 
be  able  to  show  mistake,  misapprehension,  or  ignorance  of  some  definite 
and  material  fact  which  directly  affected  the  obligation  of  the  plaintiff  to 
pay  the  check ;  and  that  the  credit  was  sought  to  be  recalled  under  a  vague 
apprehension  of  iusecurity  produced  by  reports  of  the  embarrassment  of 
Burgess  k  Sons.  This,  it  is  contended,  is  not  sufficient,  even  if  subsequent 
investigation  has  shown  that  the  apparent  credit  of  Burgess  &  Sons  with 
the  plaintiff  bank  was  fraudulently  obtained  in  the  mode  above  stated.  It 
appears  by  the  report  that  the  president  of  the  plaintiff  bank,  being  led  to 
think  that  Burgess  &  Sons  were  in  financial  trouble,  then  discovered  that 
the  avails  of  the  sugar  confided  to  Burgess  to  sell  had  not  been  received 
by  the  bank  upon  the  indebtedness  for  which  it  was  pledged  as  collateral 
security ;  and,  looking  at  the  condition  of  Burgess  &  Sons*  bank  account,  he 
directed  the  return  of  the  check. 

But  even  if,  at  the  time  of  the  return  of  the  check,  the  president  could 
not  have  stated  the  exact  way  in  which  the  mistake  was  made,  when  subse- 
quently investigated  it  is  shown  to  have  arisen  from  the  same  transaction 
to  which  be  then  attributed  it,  and  which  caused  him  to  direct  the  return 
of  the  check,  namely,  the  sale  of  the  sugar  confided  to  Burgess.  He  sup- 
posed that  the  proceeds  of  the  sugar  had  not  been  paid  into  the  bank  at 
all,  while  in  fact  they  had  been  paid  in,  but  in  such  a  manner  as  to  obtavn, 
by  spoken  or  acted  falsehood,  a  wrongful  credit  in  favor  of  Burgess  &  Sons. 

Nor  can  it  be  seen  why  the  plaintiff  bank  might  not  have  returned  tlie 
check  the  next  day,  if  there  had  been  no  change  in  the  circumstances,  and 
if  it  had  then  discovered,  as  it  actually  did,  the  exact  character  of  the  mis- 
take. It  cannot  affect  the  plaintiff  unfavorably  that  it  offered  to  do  so 
earlier,  and  on  the  same  day  it  received  tlie  check,  even  if  its  president 
could  not  then  formally  state  the  exact  mode  in  which  the  mistake  had 
occurred. 

The  defendant  further  urges,  that  there  has  been  such  laches  on  the  part 
of  the  plaintiff  bank  in  its  dealings  with  Burgess  that  it  is  not  entitled  to 
recover.  Dana  v.  Bank  of  the  Kepublic.^  On  August  23  or  24,  1883, 
demand  was  made  upon  Burgess  for  payment  of  demand  notes  which  were 
then  deemed  to  be  amply  secured  by  sugar  as  collateral  security.  Two 
days  after  this.  Burgess  told  the  plaintiff's  president  that  he  had  sold  or 
bargained  for  the  sale  of  217  hogsheads ;  and  the  warehouse  receipts  were 
delivered  to  him,  as  agent  of  the  bank,  to  enable  him  to  transfer  the  sugar 
sold,  with  the  understanding  that  the  money  received  therefrom  would  be 
applied  upon  the  debt  for  which  it  was  held  as  collateral  security.  A  check 
was  received  therefor,  on  September  1,  of  $7500,  which  was  the  one  wrong- 
fully deposited  by  Burgess  to  the  credit  of  Burgess  k  Sons.     The  laches 

1  182  Mass.  156. 
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which  the  defendant  alleges  is  in  failing  to  look  after  the  proceeds  of  this 
sugar  until  September  4.  But  up  to  this  time  the  plaintiff  bank  had  not 
supposed  Burgess  &  Sons  to  be  in  financial  straits ;  they  had  alwajs  been 
allowed  to  dispose  of  the  goods  pledged  by  them  as  collateral,  and  had 
always  faithfully  accounted  for  the  proceeds  of  the  same.  That  no  suspi- 
cions were  in  fact  excited  until  September  4,  is  quite  clear,  and  the  circum- 
stances are  not  such  that  we  can  say  there  has  been  laches  on  the  part  of 
the  plaintiff  that  should  deprive  it  of  its  remedy  for  the  mistake  into  which 
it  was  led  by  Burgess's  fraud. 

At  the  trial  before  a  single  judge,  the  defendant  contended  that  the 
remedy  of  the  plaintiff,  if  any,  was  not  against  the  defendant,  but  against 
the  Massachusetts  Loan  and  Trust  Company;  and  that  the  plaintiff  got 
the  benefit  of  the  sale  of  the  sugar  by  applying  the  proceeds  on  another 
loan.  Neither  of  these  positions  is  tenable.  Where  a  party  who  has  paid 
money,  is  entitled  to  recall  it,  he  may  do  so,  provided  the  agent  has  not 
paid  it  over  to  the  principal,  and  that  no  change  has  taken  place  in  his 
situation  which  would  render  it  unjust  to  him.  The  fact  that  the  agent 
has  passed  the  money  in  account  with  his  principal,  without  any  new  credit 
being  given  to  the  principal,  will  not  of  itself  be  sufficient  to  enable  the 
agent  to  retain  it.^ 

Nor  can  the  plaintiff  obtain  any  benefit  from  the  sale  of  the  sugar  by 
Burgess,  except  by  this  action,  which,  to  the  extent  to  which  it  is  maintained, 
will  restore  to  the  plaintiff  that  which  by  Burgess's  fraud  it  has  been  induced 
to  pay  out. 

The  question  remains,  how  much  the  plaintiff  is  entitled  to  recover.  By 
the  course  of  dealing  between  the  banks  composing  the  Clearing  House 
Association,  when  there  is  not  enough  money  on  deposit  to  pay  a  check 
in  full,  the  ordinary  custom  is  to  return  it  as  not  good.  This  custom  has 
no  application  to  the  inquiry  how  much  the  plaintiff  may  now  recover,  which 
is  one  outside  of  the  Clearing  House  rulea  These  were  not  complied  with 
by  the  return  of  the  check  within  the  time,  and  cannot  control  in  deter- 
mining how  much  shall  be  returned  after  payment  of  it  has  been  made. 
If  no  mistake  had  been  made,  and  the  plaintiff  had  followed  the  custom,  it 
is  true  that  it  would  have  refused  the  check  entirely,  and  thus  have  kept 
in  its  control  the  other  funds  of  Burgess  &  Sons  not  the  subject  of  mistake, 
which  it  might  have  applied  in  offset  to  the  other  claims  which  it  held 
against  Burgess  &  Sons.  But  the  defendant  is  not  bound  to  indemnify  the 
plaintiff  against  all  the  incidental  consequences  of  its  mistake,  hut  only  to 
return  that  money  which  was  the  subject  of  the  mistake.  So  far  as  Burgess 
&  Sons  were  entitled  to  draw,  the  defendant  has  now  a  right  to  hold.  The 
fact  that,  if  Burgess  &  Sons  had  overdrawn,  and  this  had  been  known  to 
the  plaintiff,  it  would  have  wholly  refused  the  check,  should  not  deprive 
the  defendant  of  that  which  it  was  the  duty  of  the  plaintiff  to  pay  him 

*  Story  on  Agency,  §  300- 
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upon  a  check  properly  drawn,  when  it  has  itself  honored  the  check  as  it 
was  actually  drawn.  The  plaintiff  bank  was  entitled,  if  it  saw  fit,  to  pay  the 
check  to  the  amount  actually  due  from  it  to  Burgess  &  Sons,  if  the  defend- 
ant was  willing  to  accept  that  sum.  To  this  Burgess  &  Sons  could  have 
made  no  objection.  * 

Nor  is  the  plaintiff  here  entitled  to  recover  any  money  to  the  use  of 
Burgess  &  Sons.  It  would  do  so  if  it  recovered  the  money  for  which 
Burgess  &  Sons  had  a  right  to  draw,  even  if,  when  recovered,  it  would  go 
to  the  use  of  Burgess  &  Sons  only  by  the  payment  of  their  other  debts  or 
liabilities  to  the  plaintiff  bank. 

The  money  which  was  the  subject  of  the  mistake  was  $7500.     In  the 

forenoon  of  September  4,  and  necessarily  before  the  check  of  the  defendant 

could  be  treated  as  paid,  three  checks,  together  amounting  to  $1425,  were 

drawn  from  the  deposit  of  Burgess  &  Sons,  which  was  nominally  $17,145.46. 

These  two  sums  being  deducted  from  this  deposit,  there  remained  $8220.46, 

for  which  Burgess  &  Sons  had  a  right  to  draw.     The  amount  which  the 

plaintiff  is  entitled  to  recover  is  the  difference  between  this  sum  and  $15,000, 

with  interest  from  the  date  of  the  writ. 

Judgment  accordingly^. 


(e,)  Mistake  may  be  as  to  Title  of  Vendor. 

CRIPPS  V.  READE. 
Ik  the  King's  Bench,  April  15,  1796. 

[Reported  in  6  Term  Reports,  606.] 

Assumpsit  for  money  had  and  received  to  recover  a  sum  of  forty  guineas, 
which  had  been  paid  by  the  plaintiff  to  the  defendant  for  the  purchase  of 
a  leasehold  estate.  The  defendant  claimed  the  estate  in  question  as  ad- 
ministrator to  Mary  Bartlett,  who  had  taken  out  letters  of  administration 
to  her  husband,  the  former  possessor  of  the  estate,  under  the  name  of 
Caleb  Bartlett,  his  real  name  being  Carey  Bartlett.  On  the  sale  the  lease  it- 
self was  delivered  to  the  plaintiff,  but  there  was  no  assignment  or  other  con- 
veyance from  the  defendant ;  but  a  conversation  took  place  between  them 
in  which  the  latter  said  ''  that  the  premises  were  his  right  and  property  to 
do  as  he  liked  with,  and  if  anything  happened  he  would  see  the  plaintiff 
righted."  Afterwards  John,  the  nephew  of  Carey  Bartlett,  took  out  admin- 
istration to  him  by  the  right  name,  and  recovered  possession  of  the  premises 
by  ejectment. 

It  was  contended  on  the  part  of  the  defendant  at  the  trial,  1st,  that 
no  action  lay  to  recover  the  purchase-money,  on  the  authority  of  Bree  v, 

22 
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Holbechy^  where,  under  circumstances  of  a  similar  nature  the  principle  of 
caveat  emptor  was  held  to  apply.  But  secoudly,  if  any  action  could  be 
maintained,  it  could  only  be  on  the  special  warranty.  But  Lawrence,  J., 
before  whom  the  cause  was  tried  at  the  last  Oxford  assizes,  overruled  the 
objections,  and  directed  a  verdict  to  be  found  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Plumer  now  made  that  motion,  upon  the  grounds  mentioned  at  the 
triaL     But 

The  Court  refused  the  rule. 

LoBO  Kenyon,  C.  J.  I  do  not  wish  to  disturb  the  rule  of  caveat  emptor 
adopted  in  Bree  v,  Holbech,  and  in  other  cases  where  a  regular  conveyance 
was  made,  to  which  other  covenants  were  not  to  be  added ;  for  in  general 
the  seller  only  covenants  for  his  own  acts  and  for  those  of  his  ancestor,  in 
which  respect  the  case  of  a  mortgage  differs  from  it,  as  a  mortgagor  cove- 
nants that  at  all  events  he  has  a  good  title ;  but  here  the  whole  passed  by 
parol,  and  it  proceeded  on  a  misapprehension  by  both  parties  that  the 
defendant  was  the  legal  representative  of  the  lessee,  though  it  turned  out 
afterwards  that  he  was  not.  As  therefore  the  money  was  paid  under  a 
mistake,  I  think  that  an  action  for  money  had  and  received  will  lie  to 
recover  it  back ;  in  the  case  cited  no  action  at  all  could  have  been  main- 
tained. Hule  refused. 


JOSEPH  JOHNSON  v.  JOHN  JOHNSON. 
In  the  Common  Pleas,  May  31,  1802. 

{Reported  in  3  Bomnquet  ^  PuOer,  162.] 

Assumpsit  for  money  had  and  received. 

The  cause  was  tried  before  Heath,  J.,  at  the  summer  assizes  for  Warwick, 
1801,  and  the  plaintiff  was  nonsuited.  In  Michaelmas  term  following,  a 
rule  nisi  for  setting  aside  the  nonsuit  and  having  a  new  trial  was  obtained ; 
but  afterwards^  at  the  desire  of  the  court,  it  was  agreed  that  a  special  case 
should  be  drawn  up,  the  material  facts  of  which  were  as  follows  :  — 

William  Johnson  of  Rugby,  being  possessed  for  the  remainder  of  a  term 
of  1900  years  of  a  house  and  little  close  in  Rugby,  by  indenture  of  the 
22d  August,  1761,  in  consideration  of  an  intended  marriage  (afterwards 
solemnized)  between  himself  and  Anne  Langley,  assigned  the  above  premises 
to  John  Walker  and  Joseph  Johnson,  their  executors,  administrators,  and  as- 
signs, in  trust  to  permit  the  said  William  Johnson  to  enjoy  the  premises  for 
the  remainder  of  the  term  if  he  should  so  long  live ;  remainder  after  his 
death  to  his  intended  wife  for  her  life  ;  and  after  her  decease  upon  trust  to 
permit  and  suffer  the  heirs  of  the  body  of  the  said  Anne  Langley  by  the 

»  Dougl.  054. 
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said  William  Johnson  lawfully  begotten,  to  receive  the  rents  and  profits 
during  the  remainder  of  the  term  ;  and  in  default  of  such  issue,  to  permit 
the  executors,  administrators,  and  assigns  of  the  said  William  Johnson  to 
receive  and  take  the  rents  and  profits  during  the  remainder  of  the  term. 
This  deed  also  contained  a  power  of  revocation  to  William  Johnson  and 
Anne  Langley  during  their  joint  lives.  William  Johnson  by  will,  dated 
the  12th  December,  1732,  devised  as  follows :  **Item,  I  do  hereby  ratify  and 
confirm  the  settlement  of  my  house  in  Kugby,  wherein  I  now  live,  with  the 
close  and  appurtenauces  thereto  belonging,  made  on  my  marriage  with  my 
present  wife ;  and  subject  to  such  uses  as  are  contained  in  the  said  settle- 
ment, I  do  give  and  bequeath  all  my  reversion,  remainder,  and  interest  in 
the  same  premises  unto  Edward  Boddington,  Thomas  Walker,  Joseph  John- 
son (the  plaintiff),  and  Philip  Williams,  and  to  their  executors,  administra- 
tors, and  assigns,  in  trust  that  they  and  the  sur\ivors,  etc.,  shall,  as  soon 
as  the  uses  in  the  said  settlement  shall  be  spent  and  executed,  or  otherwise 
ended  and  determined,  or  at  such  time  sooner  as  they  shall  think  proper, 
sell  and  dispose  of  my  said  reversion  and  remainder  in  the  same  premises  for 
the  best  price  or  prices  which  can  be  procured  for  the  same,  and  shall  pay 
and  dispose  of  the  monies  arising  from  such  sale  unto  and  amongst  all  and 
every  of  my  brothers'  and  sisters'  children  which  shall  be  surviving,  in 
equal  shares  and  proportions."  And  afler  reciting  in  his  will  that  about 
the  time  of  the  inclosure  of  Rugby  fields  he  had  purchased  one  yard-land 
in  Rugby  for  the  remainder  of  a  term  of  3000  years,  and  that  on  the  late 
inclosure  thereof  there  was  awarded  to  him  in  lieu  thereof  a  plot  of  ground 
containing  16  acres  3  roods  or  thereabouts,  and  that  he  (William  Johnson) 
borrowed  some  money  on  bonds  towards  paying  the  purchase  thereof,  he 
''gave  and  bequeathed  the  said  plot  of  ground,  with  the  appurtenances, 
unto  the  said  E.  B.,  T.  W.,  J.  J.,  and  P.  W.,  their  executors,  administrators, 
and  assigns,  for  the  residue  and  remainder  of  the  said  term,  in  trust  that 
they  should  out  of  the  rents  and  profits,  and  by  mortgage  of  the  said  plot 
of  ground,  raise  the  said  principal  money  and  interest  which  should  be  owing 
on  the  said  bonds,  and  pay  the  same  in  discharge  of  the  said  bonds,  and 
subject  to  such  charge  so  to  be  made  on  the  said  lands,  in  trust  to  permit 
and  suffer  the  rents  and  profits  of  the  same  plot  of  ground  to  be  received 
by  his  wife  Anne  Johnson  until  his  son  Thomas  Johnson  should  attain  21  ; 
and  as  soon  as  he  should  attain  21,  in  trust  to  permit  and  suffer  the  rents 
and  profits  thereof  to  be  received  by  him  during  his  life ;  and  after  his 
decease,  in  case  his  son  should  leave  any  children,  in  trust  for  them ;  but 
in  case  he  left  no  child,  but  left  a  widow,  then  in  trust  that  the  rents 
should  be  paid  to  her  for  life ;  and  after  the  decease  of  his  son's  children 
and  widow,  in  trust  for  his  (the  testator's)  wife  for  life ;  and  after  her 
decease,  in  trust  to  sell  and  dispose  of  the  said  plot  of  land  for  the  best 
price  which  could  be  got  for  the  same,  and  to  pay  and  dispose  of  the  money 
arising  firom  such  sale  unto  and  amongst  all  and  every  of  his  (the  testator's) 
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brothers'  and  sisters'  children  which  should  be  then  living,  \n  equal  shares 
and  proportions."  William  Johnson  appointed  his  wife  Anne  Johnson 
sole  executrix  of  his  will,  and  died  in  1784,  without  having  altered  it.  In 
1788,  his  widow  Anne  Johnson  died,  leaving  the  testator's  son,  Thomas 
Johnson,  her  surviving;  and  in  1791,  the  said  Thomas  Johnson,  the  son, 
died  a  bachelor  and  intestate,  aged  26  years.  Upon  the  death  of  the  widow 
and  son  of  William  Johnson,  the  testator,  without  issue,  the  trustees  entered 
into  possession  of  the  trust  premises,  and  were  about  to  sell  them,  when 
Joseph  Johnson  (the  plaintiff),  one  of  the  trustees,  and  also  one  of  the 
legatees,  being  desirous  to  purchase,  application  was  made  to  his  co-trustees, 
as  also  to  the  different  legatees  (being  23  in  number  besides  himself),  to  know 
the  terms  on  which  the  premises  were  to  be  sold,  and  it  was  finally  agreed 
by  the  trustees  and  by  all  the  legatees  (witnessed  by  a  memorandum  in 
writing  to  that  effect,  and  signed  by  them,  including  the  defendant  who 
was  one  of  the  legatees)  to  sell  the  house  for  300/.  and  the  land  for  700/., 
each  being  distinctly  valued.  This  sum  the  plaintiff  agreed  to  give,  and 
the  following  articles  were  in  consequence  prepared :  '^  Be  it  remembered 
that  it  is  this  day  agreed  between  Edward  Boddington  of  etc.,  Philip  Wil- 
liams of  etc.,  and  Thomas  Walker  of  etc.,  and  Joseph  Johnson  of  etc.,  as 
follows :  to  wit,  the  said  E.  B.,  P.  W.,  and  T.  W.,  do  hereby  agree  that  they 
will,  at  their  expense,  on  or  before  Old  Lady-day  next,  make  out  a  good 
title  to,  and  by  conveyances  and  assignments,  to  be  prepared  at  the  costs 
of  the  said  Joseph  Johnson,  grant  and  assign  unto  the  said  Joseph  Johnson, 
his  heirs,  executors,  administrators,  or  assigns,  or  as  he  or  they  shall  direct, 
All  that  messuage  or  tenement,  outbuildings,  1)ackside,  and  appurtenances 
to  the  same  belonging,  situate  iu  Rugby  aforesaid,  now  in  the  occupation 
of  Mr.  W.  L. ;  and  also  all  that  allotment  of  land  lying  in  the  fields  of 
Rugby  aforesaid,  containing  16  acres  and  three  roods  or  thereabouts,  now  iu 
the  occupation  of  Mr.  S.  D.,  together  with  all  rights,  etc. :  In  consideration 
whereof,  the  said  Joseph  Johnson  doth  agree  that  he  will  pay  or  cause  to 
be  paid  unto  the  said  E.  B.,  P.  W.,  and  T.  W.,  at  the  time  above  limited, 
the  sum  of  lOOOZ.  as  and  for  the  purchase-money  for  the  said  premises.*' 
Then  followed  some  stipulations  in  favor  of  the  purchaser,  but  not  material 
to  be  stated :  and  the  articles  were  signed  by  Edward  Boddington,  Philip 
Williams,  Thomas  Walker,  and  Joseph  Johnson.  In  pursuance  of  the  above 
contract,  the  title  deeds  were  delivered  to  the  plaintiff's  attorney,  by  whom 
an  assignment  of  the  land  was  prepared  from  the  mortgagee  and  the  parties 
interested,  which  was  executed  by  Eldward  Boddington  and  Philip  Williama, 
but  not  by  Thomas  Walker,  the  other  trustee,  or  any  other  person.  An 
indenture  of  assignment  of  the  house  and  premises  in  Rugby  was  also 
prepared,  to  which  the  four  trustees  were  made  parties  of  the  first  part ; 
Job  Walker  and  Lucy  his  wife,  and  Samuel  Walker  and  Elizabeth  his  wife, 
(the  said  Lucy  and  Elizabeth  being  surviving  acting  executrixes  of  John 
Walker  who  survived  Joseph  Johnson,  his  oo*trustee,  in  the  trust  created 
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by  the  deed  of  the  22d  of  August,  1761),  of  the  second  part ;  and  one 
J.  R  of  the  third  part;  and  it  was  therein  witnessed  that  the  said  Edward 
Boddingtou,  Thomas  Walker,  and  Philip  Williams,  at  the  request  of  Joseph 
Johnson  (the  plaintiff),  and  the  said  J.  W.  and  Lucy  his  wife,  and  S.  W. 
and  Elizabeth  his  wife,  assigned  to  J.  R  as  trustee  for  Joseph  Johnson  (the 
plaintiff)  the  remainder  of  the  term  of  1900  years  in  the  house  and  premises 
in  Rugby.  This  deed  was  executed  by  E.  B.  and  P.  W.,  two  of  the  trustees, 
but  by  no  other  person.  On  the  17th  of  April,  1792,  a  meeting  of  the 
legatees  was  holden,  at  which  the  plaintiff  and  Philip  Williams,  one  of 
the  trustees,  attended,  and  the  purchase-money  was  then  divided  among 
the  legatees  according  to  their  respective  shares.  The  defendant  received 
his  share,  amounting  to  29/.,  and  signed  a  paper  acknowledging  his  receipt 
from  the  four  trustees  of  his  share,  and  discharging  them  and  the  estate. 
At  the  Lent  assizes,  1797,  at  Warwick,  a  Mrs.  Sutton,  who  was  the  aunt 
and  next  of  kin  of  the  testator's  son,  Thomas  Johnson,  recovered  from  the 
plaintiff  the  house  and  premises  situate  in  Rugby,  by  ejectment,  and  after- 
wards obtained  a  verdict  for  the  mesne  profits  thereof,  amounting  to  741,  5«. 
Upon  this  event  taking  place,  eighteen  out  of  the  twenty-four  legatees  paid 
back  to  the  plaintiff  their  several  proportions  of  the  money  received  by  them 
on  the  sale  of  the  house  and  premises  to  the  plaintiff;  but  the  defendant 
and  five  others  refusing  to  do  the  same,  the  present  action  was  commenced  in 
order  to  determine  the  question.  The  plaintiff  is  still  in  possession  of  the 
plot  of  land  in  Rugby  fields  (upon  which  he  has  expended  a  considerable 
sum  of  money  in  building,  drainage,  and  other  improvements),  being  part 
of  the  premises  purchased  for  the  said  sum  of  1000^,  under  the  aforesaid 
agreement  entered  into  between  him  and  the  other  trustees,  and  receives 
annually  the  rents  and  profits  thereof,  amounting  to  35/.  14<.,  to  his  own 
use ;  and  on  application  made  to  him  on  the  part  of  the  defendant,  refuses 
to  relinquish  the  purchase  of  the  plot  of  land,  and  to  resell  the  same  for 
the  parties  interested  under  the  testator's  will. 

The  question  for  the  opinion  of  the  court  was.  Whether  an  action  for 
money  had  and  received  was  maintainable  by  the  plaintiff  against  the 
defendant  under  the  above  circumstances)  If  so,  then  a  verdict  to  be 
entered  for  the  plaintiff;  but  if  the  court  should  be  of  a  contrary  opinion, 
then  a  verdict  to  be  entered  for  the  defendant. 

Vaughan^  Serjt.,  for  the  plaintiff. 

Bayley,  Serjt.,  for  the  defendant.  The  plaintiff  is  not  entitled  to  recover 
back  the  money  which  he  has  paid,  from  any  person ;  but  if  he  be  entitled 
to  recover  it  back,  still  he  cannot  recover  it  from  the  present  defendant, 
nor  in  this  form  of  action.  There  is  no  fraud  in  this  case,  and  therefore 
the  rule  of  caveat  emptor  must  prevail  as  laid  down  in  Bree  v.  Holbech. 
Indeed  the  proper  remedy  for  the  plaintiff  to  adopt  is  to  sue  the  three 
trustees,  who  by  the  article  entered  into  in  1791  covenanted  to  convey. 
[Lord  Alvanlet,  C.  J.     If  he  were  to  sue  on  that  article  he  would  recover 
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Is,  damages  iu  a  court  of  law,  and  a  coort  of  equity  would  not  oompel  the 
trustees  to  convey  that  to  which  they  had  no  title.]  The  case  of  Gripps  v. 
Head  is  distinguishable  from  the  present,  because  there  the  action  was 
brought  against  the  very  party  who  had  sold  the  property  as  well  as  received 
the  money,  and  the  sale  rested  merely  on  a  parol  undertaking,  and  not  as 
in  this  case  on  an  article  executed  by  those  in  whom  the  right  to  convey 
was  supposed  to  be.  But  at  all  events  the  present  defendant  is  not  liable 
to  be  sued,  for  the  contract  of  sale  and  the  covenant  to  convey  was  made 
by  the  trustees  with  the  plaintiff,  and  the  defendant  w^as  no  party  to  that 
contract.  The  rule  therefore  applies  that  where  an  express  contract  between 
the  plaintiff  and  other  parties  is  proved,  the  court  will  not  imply  a  contract 
between  the  plaintiff  and  defendant  respecting  the  same  subject-matter. 
Indeed  the  only  way  in  which  the  legatees  were  concerned  in  the  transaction 
was  in  giving  their  consent  to  what  the  trustees  thought  fit  to  do.  Nor  is 
this  the  proper  form  of  action  to  recover  the  money  which  has  been  paid, 
for  the  special  contract  is  not  rescinded,  and  till  that  is  done  the  action  for 
money  had  and  received  cannot  be  sustained.  That  the  contract  is  not 
rescinded  appears  from  the  plaintiff  still  retaining  part  of  his  purchase ; 
now  as  the  sale  of  the  whole  was  entire,  the  plaintiff  is  not  at  liberty  to 
rescind  the  contract  in  part  and  consider  it  as  still  subsisting  as  to  the 
remainder.  Had  this  property  been  sold  in  parcels  and  by  two  distinct 
contracts,  possibly  a  very  different  price  would  have  been  demanded  and 
paid.  The  action  is  altogether  novel,  being  an  attempt  to  sue  legatees  in 
a  court  of  law,  and  to  recover  part  of  the  money  paid  under  a  special  con- 
tract, by  treating  that  contract  as  rescinded  in  part. 

The  opinion  of  the  court  was  this  day  delivered  by 

Lord  Alvanley,  C.  J.,  who  after  stating  the  case  proceeded  thus  :  — 
The  premises  out  of  which  the  present  dispute  arises  were,  together  with 
the  plot  of  land  in  Rugby  field,  purchased  by  the  plaintiff  for  the  gross 
sum  of  1000/. ;  but  it  is  to  be  remembered  that  the  house  in  Rugby  and 
the  plot  of  land  in  Rugby  field  were  each  distinctly  valued,  the  former  at 
the  sum  of  300/.  and  the  latter  at  the  sum  of  700L ;  and  upon  those  distinct 
valuations  that  contract  was  entered  into  which  was  afterwards  reduced 
into  the  form  of  an  agreement,  and  that  deed  of  agreement  was  prepared 
which  was  executed  by  two  only  of  the  trustees,  and  by  no  other  person. 
The  contract  having  been  thus  far  carried  into  execution,  it  was  discovered 
that  the  limitation  to  the  representatives  of  the  settlor  in  the  deed  of  1761 
was  too  remote,  in  consequence  of  which  an  ejectment  was  brought  by  the 
person  entitled,  and  the  plaintiff,  who  had  paid  the  money,  but  to  whom 
no  legal  conveyance  had  been  made,  Wiis  evicted  from  the  possession.  The 
flaw  therefore  being  discovered  before  the  purchase  was  completed,  there  is 
no  pretence  to  say  that  the  plaintiff  had  bought  the  estate,  and  that  having 
obtained  the  title  for  which  he  contracted,  he  must  abide  by  the  consequences. 
^The  plaintifl;  upon  being  evicted,  was  obliged  to  refund  the  rents  and  profits, 
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and  several  of  the  persons  interested  consented  to  repay  their  proportions 
of  the  purchase-money ;  but  some  (among  whom  is  the  present  defendant) 
have  refused ;  and  the  question  now  is,  whether  under  these  circumstances 
the  plaintiff  be  entitled  to  recover  against  the  defendant  in  an  action  for 
money  had  and  received  1  My  Brother  Heath  nonsuited  the  plaintiff  at 
the  trial,  on  the  idea  that  the  object  of  the  action  was  to  call  upon  a  l^atee 
to  refund  a  legacy ;  a  matter  which  he  thought  could  only  be  agitated  in  a 
court  of  equity.  It  turns  out  however  that  this  is  not  an  action  for  repay- 
ment of  a  legacy.  If  such  had  been  the  object  of  the  action,  I  agree  that 
it  could  not  have  been  maintained.  If  an  executor,  thinking  that  he  has 
settled  the  affairs  of  his  testator,  pay  the  legacies,  I  have  no  difficulty  in 
saying  that  a  court  of  common  law  would  not  entertain  an  action  for  money 
had  and  received  against  a  legatee,  since  such  a  court  cannot  take  into 
consideration,  as  a  court  of  equity  would  do,  the  mode  in  which  the  funds 
might  have  been  applied.  In  the  case  of  Moses  v.  Macferlan,^  some  princi- 
ples were  laid  down,  which  are  certainly  too  large,  and  which  I  do  not  mean 
to  rely  on;  such  as  that,  wherever  one  man  has  money  which  another  ought 
to  have,  an  action  for  money  had  and  received  may  be  maintained ;  or  that 
wherever  a  man  has  an  equitable  claim  he  has  also  a  legal  action.  I  agree 
with  the  opinion  of  my  Lord  Chancellor  in  the  case  of  Cooth  v,  Jackson,' 
where  he  expresses  his  doubt  whether  the  courts  of  law  have  not  gone  too 
far  in  the  discussion  of  equitable  rights,  since  they  cannot  administer  equity 
in  the  same  way  as  courts  of  equity  do ;  and  shows  that  great  injustice 
may  arise  from  suffering  a  plaintiff  to  prevail  in  a  court  of  law,  whereas, 
if  he  were  obliged  to  seek  his  remedy  in  a  court  of  equity,  much  would 
also  be  provided  in  the  defendant's  favor.  No  man  therefore  is  more  dis- 
posed to  be  cautious  in  admitting  equitable  matters  to  be  agitated  in  a 
court  of  law  than  myself.  But  as  this  is  not  a  case  between  an  executor 
and  a  legatee,  in  whiph  the  former  seeks  to  recover  the  amount  of  any 
legacy  paid  to  the  latter,  but  between  the  purchaser  and  vendor  of  an  estate, 
my  difficulty  has  been  how  far  the  agreement  is  to  be  considered  as  one 
contract  for  the  purchase  of  both  sets  of  premises,  and  how  far  the  party 
can  recover  so  much  as  he  has  paid  by  way  of  consideration  for  the  part 
of  which  the  title  has  failed,  and  retain  the  other  part  of  the  bargain. 
This  for  a  time  occasioned  doubts  in  my  mind ;  for  if  the  latter  question 
were  involved  in  this  case  it  would  be  a  question  for  a  court  of  equity.  If 
the  question  were  how  far  the  particular  part,  of  which  the  title  has  &iled, 
formed  an  essential  ingredient  of  the  bargain,  the  grossest  injustice  would 
ensue  if  a  party  were  suffered  in  a  court  of  law  to  say  that  he  would  retain 
all  of  which  the  title  was  good,  and  recover  a  proportionable  part  of  the 
purchase-money  for  the  rest.  Possibly  the  part  which  he  retains  might 
not  have  been  sold  unless  the  other  part  had  been  taken  at  the  same  time, 
and  ought  not  to  be  valued  in  proportion  to  its  extent,  but  according  to 
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tbe  various  circumstances  connected  with  it.  But  a  court  of  equity  may 
inquire  into  all  the  circumstances,  and  may  ascertain  how  far  one  part  of 
the  bargain  formed  a  material  ground  for  the  rest,  and  may  award  a  com- 
pensation according  to  the  real  state  of  the  transaction.  In  this  case 
however  no  such  question  arises ;  for  it  appears  to  me  that  although  both 
pieces  of  ground  were  bai^ined  for  at  the  same  time,  we  must  consider 
the  bargain  as  consisting  of  two  distinct  contracts ;  and  that  the  one  part 
was  sold  for  300/.  and  the  other  for  700/.  It  has  not  been  suggested  that 
they  were  necessary  to  the  occupation  of  each  other.  It  amounts  therefore 
to  no  more  than  this :  that  the  plaintiff,  being  one  of  the  executors  who 
were  about  to  sell  the  house,  and  also  to  sell  the  land,  to  both  of  which 
the  legatees  undertook  to  make  a  good  title,  advanced  his  money  to  the 
legatees  on  the  purchase  of  those  two  lots,  and  now  seeks  to  recover  back 
the  money  for  one  of  them,  because  the  title  to  that  has  proved  defective. 
We  by  no  means  wish  to  be  understood  to  intimate  that  where  under  a 
contract  of  sale  a  vendor  does  legally  convey  all  the  title  which  is  in 
him,  and  that  title  turns  out  to  be  defective,  the  purchaser  can  sue  the 
vendor  in  an  action  for  money  had  and  received.  Every  purchaser  may 
protect  his  purchase  by  proper  covenants ;  where  the  vendor's  title  is  act- 
ually conveyed  to  the  purchaser  the  rule  of  caveat  emptor  applies.  In  the 
present  case  the  plaintiff  never  has  had  any  title  conveyed  to  him,  and 
therefore,  we  are  of  opinion,  notwithstanding  the  party  sued  is  a  legatee, 
that  the  plaintiff  has  paid  his  money  under  a  mistake,  consequently  the 
rule  adopted  in  courts  of  law  in  such  cases  applies  to  him,  and  entitles  him 
to  recover  that  money  from  the  party  to  whom  it  has  been  paid,  in  an  action 
for  money  had  and  received. 

Judgment  for  the  plaintiff. 


YOUNG  V.   COLE.* 
In  the  Common  Pleas,  April  29,  1837, 

[Reported  in  3  Bingham^s  New  Cases,  724.] 

Action  for  money  paid  by  the  plaintiff  to  the  use  of  the  defendant,  and 
for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 

The  plaintiff,  a  stockbroker,  was  employed  by  the  defendant  in  April, 
1836,  to  sell  for  him  four  Guatemala  bonds,  of  254Z.  each. 

The  plaintiff,  in  three  or  four  days,  sold  them  to  Briant  for  300Z.,  and 
deducting  \l.  5«.  for  his  commission,  paid  the  defendant  298/.  15<. 

Briant,  who  was  conversant  with  the  usages  of  the  Stock  Exchange,  kept 
the  bonds  two  days,  and  then  sold  them  again. 

1  This  case  should  have  been  inserted  in  the  subdivision  immediately  following.  —  Ed. 
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The  bonds  in  question  were  not  stamped.     But, 

In  1829  the  Guatemala  government  had  issued  an  order,  which  was 
advertised  in  the  London  newspapers,  requiring  the  holders  of  such  bonds 
to  produce  them,  and  have  them  stamped  by  an  agent  of  that  government 
within  a  certain  time ;  in  default  of  which  they  would  not  be  recognized 
by  the  state.  Evidence  of  the  advertisement  was  offered  and  rejected  ;  but 
it  was  proved  that  since  that  time,  unstamped  Guatemala  bonds  were  not 
a  marketable  commodity  on  the  Stock  Exchange. 

Upon  that  ground,  Briant's  vendee  soon  returned  the  bonds  in  question. 
Briant,  representing  the  matter  to  the  plaintiff,  the  plaintiff,  without  com- 
municating with  the  defendant  or  returning  the  bonds,  refunded  what 
Briant  had  paid  him,  and  now  sought  to  recover  the  amount  which  he  had 
himself  paid  over  to  the  defendant. 

The  defendant,  upon  being  applied  to,  wrote  to  say  that  he  was  agent 
only  as  to  a  part  of  the  bonds ;  but  that,  if  the  payment  had  been  made 
for  his  own  part,  he  would  desire  his  clerk  to  reimburse  the  plaintiff.  At 
the  trial  he  did  not  show  that  all  the  l)onds  were  not  his. 

The  plaintiff  could  find  no  one  in  this  country  who  had  authority  now  to 
stamp  the  bonds ;  but  one  witness  said  he  had  procured  a  stamp  to  bonds 
of  the  same  description. 

Both  parties,  at  the  time  of  the  transaction,  were  ignorant  that  a  stamp 
was  necessary.  It  was  proved  that  brokers  on  the  Stock  Exchange  do 
business  as  principals,  in  dealing  with  foreign  stock,  and  are  liable  to  be 
expelled  if  they  do  not  make  good  their  differences.  The  defendant's  name 
was  not  mentioned  by  the  plaintiff  to  Briant. 

On  behalf  of  the  defendant,  it  was  objected  at  the  trial  before  Tindal,  C.  J., 
that  under  these  circumstances  the  plaintiff  could  not  recover  on  the  decla- 
ration for  money  paid  or  money  had  and  received ;  but  should  have  de- 
clared specially  on  the  implied  warranty  by  the  defendant  that  the  bonds 
be  offered  for  sale  were  marketable  bonds.     Whereupon, 

A  verdict  was  taken  for  the  plaintiff  for  the  amount  the  defendant  had 
received  from  him ;  with  leave  for  the  defendant  to  move  to  set  the  verdict 
aside  and  enter  a  nonsuit  instead. 

Sir  /*.  Pollock  accordingly  moved  the  court  to  that  effect,  urging,  that 
after  Briant  had  kept  the  bonds  for  a  length  of  time  sufficient  to  enable 
him  to  decide  whether  he  would  make  them  his  own  or  not,  and  had  act- 
ually sold  them  to  a  third  person,  the  plaintiff  had  no  right  to  call  on  the 
defendant  for  a  payment  which  the  plaintiff  was  not  compellable  to  make ; 
at  all  events,  not  unless  he  had  apprised  the  defendant  of  what  he  was 
about  to  do,  and  had  returned  the  bonds  so  as  to  have  afforded  the  defend- 
ant the  opportunity  of  replacing  them  with  stamped  instruments.  In  Street 
t^.  Blay  1  it  was  held,  that  a  person  who  had  purchased  a  horse  warranted 
sound,  sold  it  again,  and  then  repurchased  it,  could  not,  on  discovering 

1  2  B.  &  Ad.  450. 
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that  the  horse  was  unsound  when  first  sold,  require  the  original  vendor  to 
take  it  back  again ;  nor  could  he  by  reason  of  the  unsoundness,  resist  an 
action  by  such  vendor  for  the  price. 

WUde,  Serjt.,  and  Ogle  showed  cause. 

F,  Robinson  in  support  of  the  rule. 

TiNDAL,  C.  J.  It  appears  to  me,  that  the  sum  for  which  the  verdict  has 
been  given  is  properly  called  money  received  by  the  defendant  to  the  use 
of  the  plaintiff.  The  money  which  the  plaintiff  delivered  to  the  defendant 
was  his  own  money,  for  he  had  sold  the  bonds  as  a  principal  to  Briant,  and 
was  subject  to  all  the  responsibilities  of  a  principal.  He  delivered  the 
money  to  the  defendant  on  an  understanding  that  the  bonds  he  had  re- 
ceived from  the  defendant  were  real  Guatemala  bonds,  such  as  were  sal- 
able on  the  Btock  Exchange.  It  seems,  therefore,  that  the  consideration 
on  which  the  plaintiff  paid  his  money  has  failed  as  completely  as  if  the 
defendant  had  contracted  to  sell  foreign  gold  coin  and  had  handed  over 
counters  instead.  It  is  not  a  question  of  warranty ;  but  whether  the  de- 
fendant has  not  delivered  something  which,  though  resembling  the  article 
contracted  to  be  sold,  is  of  no  value. 

The  remaining  question  is,  whether  the  plaintiff  had  a  right  to  rescind 
the  contract  he  had  entered  into  with  Briant.  It  is  to  be  observed  that  in 
that  contract  the  defendant's  name  was  never  used ;  there  was  no  contract 
between  him  and  Briant ;  the  plaintiff  was  the  only  person  known  to  Briant. 
But  stopping  short  of  that,  the  universal  custom  of  the  Stock  Exchange 
would  authorize  the  plaintiff  to  rescind  the  contract  without  consulting  the 
defendant ;  and  the  defendant  has  been  in  no  respect  damaged  by  what 
the  plaintiff  has  doue. 

There  is,  however,  another  ground  on  which  the  verdict  stands  clear  of 
objection ;  that  is,  that  after  the  defendant  was  aware  of  all  that  had  been 
done,  he  wrote  to  say  that  if  the  bonds  were  his  own,  he  would  send  his 
clerk  to  pay  the  plaintiff  the  amount.  Having  omitted  at  the  trial  to  show 
that  he  held  them  in  the  capacity  of  agent,  as  he  had  asserted,  his  letter 
is  a  ratification  of  what  the  plaintiff  had  done,  and  the  verdict  ought  not 
to  be  disturbed. 

Park,  J.,  concurred. 

BosANQUET;  J.  I  agree  in  the  principle  of  the  cases  which  have  been 
cited  as  to  breach  of  warranty,  but  this  is  not  a  case  of  that  description. 
Here,  no  consideration  has  been  given  for  the  money  received  by  the 
defendant :  the  bonds  he  delivered  to  the  plaintiff  were  not  Guatemala 
bonds,  but,  on  the  Stock  Exchange,  worthless  paper;  and  the  payment 
made  by  the  plaintiff  to  Briant  was  not  voluntary.  According  to  the  prin- 
ciple established  by  Child  v,  Morley,  the  defendant  was  bound  to  reimburse 
the  plaintiff  what  he  was  thus  compelled  to  pay.  For  it  appeared  to  be  the 
custom  of  the  Stock  Exchange,  that  in  these  cases  the  broker  is  treated 
as  principal,  and  liable  to  be  expelled  if  he  does  not  make  good  his  differ- 
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ences.  Upon  either  of  the  oounts,  therefore,  the  plaintiff  may  sustain  this 
action.  And  even  upon  the  defendant's  letter,  unless  he  showed  the  bonds 
not  to  have  been  his  own,  the  plaintiff  is  entitled  to  retain  the  verdict. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  first  question  is,  whether 
the  plaintiff  was  entitled  to  rescind  the  contract  with  Briant ;  and  I  am 
of  opinion  he  was.  The  bonds  which  he  had  sold  at  the  defendant's  re- 
quest were  not  Guatemala  bonds,  in  the  sense  of  the  Stock  Exchange. 
Therefore,  even  considering  the  plaintiff  only  as  agent,  when  he  received 
authority  from  the  defendant  to  sell  the  bonds  he  received  an  implied 
authority  to  act  as  all  brokers  do  upon  similar  occasions ;  that  is,  to  re- 
scind the  contract  if  the  article  delivered  turns  out  not  to  be  the  article 
sold.  Bule  discharged. 


MORLEY  V.   ATTENBOROUGH. 
In  the  Exchequer,  Febrcart  17,  1849. 

[Reported  in  8  Eoccheqvbtr  Reports,  600.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  in  considera- 
tion that  the  plaintiff  would  buy  of  the  defendant  a  harp  for  15^  15«.,  the 
defendant  promised  that  he  had  lawful  right  and  title  to  sell  it  to  the 
plaintiff,  that  the  plaintiff  bought  the  harp  and  paid  for  the  same.  Breach, 
that  the  defendant  had  not  lawful  right  or  title  to  sell  the  harp.  There 
was  also  a  count  for  money  had  and  received  to  the  plaintitPs  use.  Plea, 
non  assumpsit. 

At  the  trial,  before  Platt,  B.,  at  the  Middlesex  sittings  after  Easter 
term,  1847,  the  following  facts  appeared  :  —  In  the  year  1839,  a  person  of 
the  name  of  Poley,  having  hired  a  harp  of  Messrs.  Chappell,  music-sellers, 
pledged  it  with  the  defendant,  a  pawnbroker,  for  15/.  15«.,  on  the  terms 
that,  if  the  sum  advanced  were  not  repaid  within  six  months,  the  defendant 
should  be  at  liberty  to  sell  it.  The  defendant  had  no  knowledge  that  the 
harp  did  not  belong  to  the  party  pledging  it.  The  harp  not  having  been 
redeemed  at  the  stipulated  time,  the  defendant,  in  the  year  1845,  sent  it 
with  other  articles  to  be  sold  by  public  auction.  The  auctioneers  were 
accustomed  to  have  quarterly  sales  of  unredeemed  pledges,  of  which  the 
present  sale  was  one,  and  on  those  occasions  were  in  the  habit  of  putting 
other  lots  into  the  sale.  The  sale  extended  over  several  days,  and  a  gen- 
eral catalogue,  comprising  the  articles  to  be  sold  on  each  day,  stated  on 
the  titlepage,  that  the  goods  for  sale  consisted  of  *'a  collection  of  for- 
feited property,  reserved,  agreeably  to  Act  of  Parliament,  for  quarterly  sale,* 
pledged  prior  to  May,  1844,"  with  certain  pawnbrokers  (naming  them,  and 

1  See  39  &  40  Geo.  8,  c.  99,  §  IS. 
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amongst  others  the  defendant),  and  that  the  lots  without  numbers  were 
"other  effects."  Catalogues  were  also  printed,  applicable  to  each  day's 
sale.  The  harp,  which  was  numbered  in  the  catalogue,  was  knocked  down 
to  the  plaintiff  for  15/.  15«.,  but  no  warranty  of  title  was  given.  The 
Messrs.  Chappell,  having  afterwards  discovered  that  the  harp  was  in  the 
plaintiff's  possession,  commenced  an  action  against  him  for  its  recovery, 
whereupon  the  plaintiff  gave  up  the  harp  to  them,  and  paid  the  costs,  for 
which,  together  with  the  price  of  the  harp,  the  present  action  was  brought. 
On  behalf  of  the  defendant  it  was  objected,  that  there  was  no  warranty  of 
title,  either  express  or  implied,  and  that  the  plaintiff  ought  to  be  nonsuited. 
The  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 

Martin  having  obtained  a  rule  nisi  accordingly, 

Humphrey  and  Bovill  showed  cause  in  last  Easter  term  (May  11).  The 
question  is,  whether,  on  the  sale  of  a  personal  chattel,  the  law  implies  a 
warranty  by  the  vendor  that  he  has  good  title  to  the  thing  sold.  Some 
authorities  certainly  appear  to  militate  against  that  proposition.  Sprigwell 
V.  Allen  *  was  "  an  action  upon  the  case,  for  falsely  and  fraudulently  selling 
a  horse  to  the  plaintiff,  as  the  proper  horse  of  the  defendant,  uhi  revera 
it  was  the  horse  of  Sir  J.  L.,  because  the  plaintiff  could  not  prove  that 
the  defendant  knew  it  not  to  be  his  own  horse  (for  the  declaration  must 
be  that  he  did  it  fraudulently  or  knowing  it  to  be  not  his  own  horse); 
for  the  defendant  bought  the  horse  in  Smithfield,  but  not  legally  tolled  ; 
the  plaintiff  was  nonsuit."  *  Also,  it  is  said,*  "  If  I  take  the  horse  of 
another  man,  and  sell  him,  and  the  owner  take  him  again,  I  may  have 
an  action  of  debt  for  the  money ;  for  the  bargain  was  perfect  by  the  de- 
livery of  the  horse,  and  caveat  emptor'^  Chandelor  v.  Lopus *  was  an  ** ac- 
tion upon  the  case,  whereas  the  defendant,  being  a  goldsmith,  and  having 
skill  in  jewels  and  precious  stones,  had  a  stone  which  he  affirmed  to 
Lopus  to  be  a  bezar  stone,  and  sold  it  to  him  for  100/.,  uhi  revera  it  was 
not  a  bezar  stone.  The  defendant  pleaded  not  guilty,  and  verdict  was 
given  and  judgment  entered  for  the  plaintiff  in  the  King's  Bench.  But 
error  was  thereof  brought  in  the  Exchequer  Chamber,  because  the  declara- 
tion contains  not  matter  sufficient  to  charge  the  defendant,  viz.,  that  he 
warranted  it  to  be  a  bezar  stone,  or  that  he  knew  that  it  was  not  a  bezar 
stone ;  for  it  may  be  that  he  himself  was  ignorant  whether  it  were  a  beznr 
stone  or  not ;  and  all  the  Justices  and  Barons  (except  Anderson)  held,  that 
for  this  cause  it  was  error;  for  the  bare  affirmation  that  it  was  a  bezar 
stone,  without  warranting  it  to  be  so,  is  no  cause  of  action ;  and  although 
he  knew  it  to  be  no  bezar  stone,  it  is  not  material ;  for  every  one  in  selling 
wares  will  affirm  that  his  wares  are  good,  or  the  horse  which  he  sells  is 
sound  ;  yet  if  he  does  not  warrant  them  to  be  so,  it  is  no  cause  of  action." 

1  Aleyn,  91.  <  See  Williamson  v.  Allison,  2  East,  448,  Dot6. 

*  Noy  Max.  Bythewood's  Ed.  209.       «  Cro.  Jac.  4. 
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There,  however,  the  affirmation  was  as  to  the  quality,  not  the  title  of  the 
thing  sold.  In  Early  v.  Garrett,^  Littlbdale,  J.,  says,  ''  It  has  been  held, 
that  where  a  man  sells  a  horse  as  his  own,  when  in  truth  it  is  the  horse 
of  another,  the  purchaser  cannot  maintain  an  action  against  the  seller,  un- 
less he  can  show  that  the  seller  knew  it  to  be  the  horse  of  the  other  at 
the  time  of  the  sale,  —  the  scienter  or  fraud  being  the  gist  of  the  action 
where  there  is  no  warranty,  for  there  the  party  takes  upon  himself  the 
knowledge  of  the  title  to  the  horse,  and  of  his  qualities."  In  Ormrod  v, 
Huth,*  TiNDAL,  C.  J.y  in  delivering  the  judgment  of  the  Exchequer  Cham- 
ber, says,  "  The  rule  which  is  to  be  derived  from  all  the  cases  appears  to 
us  to  be,  that  where,  upon  the  sale  of  goods,  the  purchaser  is  satisfied 
without  requiring  a  warranty  (which  is  a  matter  for  his  own  consideration), 
he  cannot  recover  upon  a  mere  representation  of  the  quality  by  the  seller, 
unless  he  can  show  that  the  representation  was  bottomed  in  fraud."  There, 
again,  the  representation  was  as  to  quality,  not  title.  [Parke,  B.  I  observe 
the  Chief  Justice  adds,  *' Although  the  cases  may,  in  appearance,  raise 
some  ditf'erence  as  to  the  effect  of  a  false  assertion  or  representation  of  title 
in  the  seller,  it  will  be  found,  on  examination,  that  in  each  of  those  cases 
there  was  either  an  assertion  of  title  embodied  in  the  contract,  or  a  repre- 
sentation of  title  which  was  false  to  the  knowledge  of  the  seller."]  In  Co. 
Litt.  102  a.,  there  is  this  passage.  ''  Note,  that,  by  the  civil  law,  every 
man  is  bound  to  warrant  the  thing  he  selleth  or  conveyeth,  albeit  there  be 
no  express  warranty ;  but  the  common  law  bindeth  him  not,  unless  there 
be  a  warranty,  either  in  deed  or  in  law,  for  caveat  emptor"  But  it  does 
not  appear  whether  the  warranty  there  mentioned  applies  to  quality  or  to 
title.  In  Walker's  case*  it  is  said,  ''Also,  if  a  man  sells  goods  for  money 
to  be  paid  at  several  days,  in  such  case,  although  the  goods  be  taken  by 
one  who  hath  right,  before  the  day,  yet  the  seller  shall  have  an  action  of 
debt  in  respect  of  the  contract."  [Parke,  B.  In  Fitzherbert's  Nat.  Brev., 
94  c,  it  is  said,  ''  If  a  man  sell  unto  another  man  a  horse,  and  warrant  him 
to  be  sound  and  good,  etc.,  if  the  horse  be  lame  or  diseased,  that  he  cannot 
work,  he  shall  have  an  action  on  the  case  against  him.  And  so  if  a  man 
bargain  and  sell  uuto  another  certain  pipes  of  wine,  and  warrant  them  to 
be  good,  etc.,  and  they  are  corrupted,  he  shall  have  an  action  on  the  case 
against  him.  But  note,  it  behoveth  that  he  warrant  it  to  be  good,  and  the 
horse  to  be  sound,  otherwise  the  action  will  not  lie.  For  if  he  sell  the 
wine  or  horse  without  such  warranty,  it  is  at  the  other's  peril,  and  his  eyes 
and  his  taste  ought  to  be  his  judges  in  that  case :  26  H.  6,  35."  There 
is  a  case  of  Paget  v,  Wilkinson,  referred  to  in  the  note  to  Williamson  v,  Alli- 
son,* in  which  Holt,  C.  J.,  ruled,  "  that  if  a  man  sell  blank  lottery  tickets, 
and  afterwards  another,  as  owner  of  these  tickets,  recover  them  of  the 

• 

vendee,  unless  the  vendor  knew  them  to  be  the  property  of  another,  or  war* 

»  9  B.  &  C.  928.  «  14  M.  &  W.  661. 

*  8  Rep.  22  a.  «  2  East,  448. 
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ranted  them,  neither  this  action  (under  title  '  Case  of  Torts  in  Nature  of 
Deceit  and  other  Wrongs '),  nor  assumpsit  for  money  had  and  received  to 
the  yendee's  use,  will  lie."]  The  doctrine  of  caveat  emptor  must  have  been 
introd needy  because  there  was  something  against  which  the  vendee  could 
guard  himself.  Several  authorities  support  the  plaintiff's  view.  Crosse  v. 
Gardiner,^  was  an  action  on  the  case  against  the  vendor  of  goods,  for  falsely 
affirming  them  to  be  his  own,  without  saying  that  he  knew  them  to  be  the 
goods  of  another ;  and  the  court  held,  that  the  action  lay  on  this  bare  affir- 
mation, because  the  plaintiff  had  no  means  of  knowing  to  whom  the  property 
belonged,  but  only  by  the  possession.  [Parkb,  B.,  referred  to  Broom's  Legal 
Maxims,  chap.  9.]  In  Medina  v.  Stoughton,*  Holt,  C.  J.,  says,  "  Where 
one  having  the  possession  of  any  personal  chattel  sells  it,  the  bare  affirming 
it  to  be  his  amounts  to  a  warranty,  and  an  action  lies  on  the  affirmation; 
for  his  having  possession  is  a  color  of  title,  and  perhaps  no  other  title  can 
be  made  out ;  aliter  where  the  seller  is  out  of  possession,  for  there  may  be 
room  to  question  the  seller's  title,  and  caveat  emptor,  in  such  case,  to  have 
either  an  express  warranty  or  a  good  title."  The  distinction,  however,  be- 
tween the  vendor's  being  in  or  out  of  possession  is  repudiated  by  Buller,  J., 
in  Pasley  v.  Freeman.'  But  in  Eoswel  v.  Vaughan,^  which  was  an  action 
of  deceit  against  a  person  for  falsely  affirming  that  he  was  incumbent  of  a 
certain  vicarage,  and  had  a  right  to  the  tithes,  aud  afterwards  selling  them  ; 
it  was  held  that  the  action  would  not  lie,  because  he  gave  no  warranty, 
and  had  not  any  possession.  And  in  Kent's  Commentaries  ^  it  is  said^  '*  In 
every  sale  of  a  chattel,  if  the  possession  he  at  the  time  in  another,  and 
there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor  applies, 
and  the  party  buys  at  his  peril.  But  if  the  seller  has  possession  of  the 
article,  and  he  sells  it  as  his  own,  and  not  as  agent  for  another,  and  for  a 
fair  price,  he  is  understood  to  warrant  the  title."  In  Adamson  v.  Jarvis,^ 
the  court,  after  adverting  to  the  cases,  say,  "  These  cases  rest  on  this  prin- 
ciple, that  if  a  man,  having  the  possession  of  property  which  gives  him  the 
character  of  owner,  affirms  that  he  is  owner,  and  thereby  induces  a  man  to 
buy,  when,  in  point  of  fact,  the  affirmant  is  not  the  owner,  he  is  liable  to 
an  action."  And  in  Peto  v.  Blades  ^  it  was  held,  that  the  law  raises  an  im- 
plied promise,  in  a  sheriff  selling  goods  taken  in  execution,  that  he  does 
not  know  that  he  is  destitute  of  title  to  the  goods.  Furnis  v,  Leicester  ^ 
was  an  action  for  deceitfully  selling  sheep,  the  defendant  affirming  them  to 
be  his  own,  ubi  revera  they  were  the  sheep  of  J.  S. ;  aud  "  it  was  moved  in 
arrest  of  judgment,  that  the  action  lay  not,  because  he  doth  not  show  that 
the  defendant  had  committed  any  offence  in  affirming  them  to  be  his,  and 
he  doth  not  show  that  he  had  any  damage,  or  that  J.  S.  had  retaken  them, 
or  sued  him  for  them,  as  42  Ass.  8.     Sed  non  allocatur,  for  the  sale  of  goods 

1  Carth.  90.  »  1  Salk.  210 ;  1  Ld.  Raym,  593.  «  3  T.  R.  68. 

*  Cro.  Jac.  196.  »  Vol.  2,  p.  478.  «  4  Ring.  66. 

'  5  Taunt.  657.  ®  Cro.  Jac.  474. 
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which  were  not  his  own,  but  affirming  them  to  be  his  goods,  knowing  them 
to  be  a  stranger's,  is  the  offence  and  cause  of  action."  In  2  Bl.  Com.  451, 
it  is  said,  "  By  the  civil  law  an  implied  warranty  was  annexed  to  every  sale, 
in  respect  to  the  title  of  the  vendor ;  and  so  too,  in  our  law,  the  purchaser 
of  goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells 
them  as  his  own,  and  the  title  proves  deficient,  without  any  express  war- 
ranty for  that  purpose."  In  Allen  v.  Hopkins,^  Pollock,  C.  B.,  in  deliver- 
ing the  judgment  of  the  court,  says,  "  It  was  put  in  the  course  of  the 
argument  upon  the  ground  of  caveat  emptor,  I  certainly  can  find  no  au- 
thority, and  I  have  no  recollection  of  ever  hearing  that  doctrine  applied  to 
this  case,  that  the  buyer  is  bound  to  take  care  that  the  seller  has  a  good 
title  to  the  goods,  and  that,  if  it  turn  out  that  the  seller  has  not  a  good 
title,  the  buyer  of  the  goods  should  have  taken  care  of  that  before  he  made 
the  contract,  and  therefore  is  bound  by  the  contract,  notwithstanding  be 
is  able  to  prove  that  the  seller  has  no  title.  The  doctrine  of  caveat  emptor 
applies  not  at  all,  as  I  apprehend,  to  the  title  of  the  seller^  but  to  the  con- 
dition of  the  goods.'*  [Parkb,  B.  That  is  only  a  dictiim.  Pollock,  C.  B. 
The  case,  when  examined,  will  be  found  to  have  no  bearing  on  the  present 
point;  a  judgment -must  be  taken  secundum  suhjectam  niateriem,']  In 
Smith's  Mercantile  Law,'  it  is  said  not  to  be  quite  clear  whether  the  war- 
ranty of  title  is  express  or  implied.  [Parke,  B.,  rofeired  to  Addison  on 
Contracts,  Ch.  6,  s.  3.]  The  offering  goods  for  sale  is  evidence  for  a  jury 
that  the  party  affirms  the  title  to  be  good.  [They  also  cited  Kobinson  v, 
Anderton,'  and  Walker  v.  Mellor.*] 

Martin  and  Petersdorf,  contra.  The  law  will  not  imply  any  warranty  of 
title  on  the  sale  of  a  personal  chattel.  It  is  unfortunate  that  the  words 
caveat  emptor  should  have  been  used  as  a  maxim.  Their  real  meaning  is 
this,  that  since,  in  the  transfer  of  property,  circumstances  will  inevitably 
occur  by  which  one  of  the  parties  must  be  a  loser,  the  loss,  whether  arising 
from  defect  of  title  or  of  quality,  must  fall  on  the  purchaser,  unless  a  deceit 
has  been  practised  or  a  warranty  given.  I'hat  rule  of  the  common  law 
originates  in  a  desire  of  peace ;  for  if  the  rule  were  otherwise,  there  would 
be  numerous  actions  by  successive  purchasers  against  their  respective 
sellers,  before  the  party  in  fault  could  be  discovered.  The  passage  from 
Co.  Litt.  102  a.,  which  is  the  earliest  authority  on  the  subject,  is  strictly 
applicable  to  title.  Noy's  Maxims,  c.  42,  Walker's  case,*  and  Ormrod  v. 
Uuth,*  are  express  authorities  in  the  defendant's  favor.  In  Crosse  v,  Gardi- 
ner* there  was  an  affirmation  by  the  seller  that  the  goods  were  his  own. 
The  case  of  Medina  v.  Stoughtoh,  as  reported  in  Lord  Raymond,  593,  was 
merely  assumpsit  on  a  warranty,  and  what  Lord  Holt  there  says  is,  "  Where 
a  roan  is  in  possession  of  a  thing,  which  is  color  of  title,  an  action  will  lie 

1  18  M.  &  W.  94.  a  Page  462,  note,  4th  Ed.        «  Peake,  129. 

*  17  L.  J.  Q.  B.  103.  »  8  Rep.  22  a.  •  14  M.  &  W.  064. 

f  Carth.  90. 
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upon  a  bare  affirmation  that  the  goods  sold  are  his  own.  For  in  such  a 
case  it  amounts  to  a  warranty,  and  so  it  was  adjudged  in  this  court,  Mich, 
term,  1  Will,  k  M.,  B.  R.,  between  Crosse  and  Gardiner."  Chandelor  v. 
Lopus,^  and  Furnis  v,  Leicester,^  show  that  on  the  simple  sale  of  goods 
without  warranty,  the  vendee  must  stand  the  loss.  The  note  to  Williamson 
V,  Allison  *  supports  that  view.  Peto  v.  Blades  ^  has  no  bearing  on  the  pres- 
ent point ;  and  the  language  of  Pollock,  C.  B.,  in  Allen  v.  Hopkins,^  was 
not  material  for  the  decision  of  the  case.  In  Koss  on  Vendors  and  Pur- 
chasers,* it  is  said,  '*  When  the  vendor  has  not  affirmed  the  goods  to  be  his, 
nor  expressly  warranted  them,  the  vendee  is  without  remedy,  for  the  com- 
mon law  will  not  imply  a  warranty ;  and  in  such  case  the  maxim  is  caveat 
emptor:'     [They  also  cited  1  RolL  Abr.  tit     "  Action  sur  Case  "  (P),  pi.  8 ; 

Power  tr.  Barham.^] 

Cur,  adv.  viiU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  l]his  case  was  argued  some  time  ago  before  my  Lord  Chief 
Baron,  my  Brothers  Eolfe,  Platt,  and  myself,  and  stood  over  for  our  con- 
sideration. The  plaintiff  brought  an  action  of  assumpsit,  stating,  that  in 
consideration  that  the  plaintitf  would  buy  a  harp  for  a  certain  sum,  the 
defendant  promised  that  he,  the  defendant,  had  lawful  right  to  sell  it,  and 
the  breach  assigned  was  that  he  had  not. 

It  appeared  on  the  trial  before  my  Brother  Platt,  that  the  defendant, 
who  was  a  pawnbroker,  had  the  harp  pledged  with  him  in  the  way  of  his 
business,  and,  the  time  having  elapsed  for  its  redemption,  and  the  pledge 
being  unredeemed,  offered  it  for  sale  through  certain  auctioneers,  who 
sold  it  to  the  plaintiff.  It  turned  out  that  the  harp  had  been  pledged 
to  the  defendant  by  a  person  who  had  no  title  to  it,  and  the  real  owner 
obliged  the  plaintiff  to  give  it  up,  after  it  had  been  delivered  to  him  by 
the  defendant.  But,  of  the  want  of  title  of  the  pawner  to  it  the  de- 
fendant was  ignorant,  and  there  was  no  express  warranty.  My  Brother 
Platt  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to  enter 
a  nonsuit. 

On  showing  cause,  the  case  was  fully  argued,  and  every  authority  cited 
and  commented  upon  on  both  sides,  bearing  on  the  question,  whether  there 
is  an  implied  warranty  of  title  in  the  contract  of  sale  of  an  article,  or  under 
what  circumstances  there  is  a  liability  on  the  part  of  the  vendor  to  make 
good  a  loss  by  defect  of  title. 

It  is  very  remarkable  tliat  there  should  be  any  doubt,  as  that,  certainly, 
is  a  question  so  likely  to  be  of  common  occurrence,  especially  in  this  com- 
mercial country.  Such  a  point,  one  would  have  thought,  would  not  have 
admitted  of  any  doubt.  The  bargain  and  sale  of  a  specific  chattel,  by  our 
law  (which  differs  in  that  respect  from  the  civil  law),  undoubtedly  transfers 

^  Cro.  .Tnc.  4.  »  Cro.  Jac.  474.  »  2  Kast,  448.  *  6  TaiinL  6.57. 

»  13  M.  &  W.  94.         •  282,  Ist  Ed.;  835,  2d  Ed.  M  A.  &  E.  473. 
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all  the  property  the  vendor  has,  where  nothing  further  remains  to  be  done 
according  to  the  intent  of  the  parties  to  pciss  it.  But  it  is  made  a  question, 
whether  there  is  annexed  by  law  to  such  a  contract,  which  operates  as  a 
conveyance  of  the  property,  an  implied  agreement  on  the  part  of  the  vendor, 
that  he  has  the  ability  to  convey.  With  respect  to  executory  contracts  of 
purchase  and  sale,  where  the  subject  is  unascertained,  and  is  afterwards  to 
be  conveyed,  it  would  prpbably  be  implied  that  both  parties  meant  that  a 
good  title  to  that  subject  should  be  transferred,  in  the  same  manner  as  it 
would  be  implied,  under  similar  circumstances,  that  a  merchantable  article 
was  to  be  supplied.  Unless  goods,  which  the  party  could  enjoy  as  his  own, 
and  make  full  use  of,  were  delivered,  the  contract  would  not  be  performed. 
The  purchaser  could  not  be  bound  to  accept  if  he  discovered  the  defect  of 
title  before  delivery,  and  if  he  did,  and  the  goods  were  recovered  from  him, 
he  would  not  be  bound  to  pay,  or,  having  paid,  he  would  be  entitled  to 
recover  back  the  price,  as  on  a  consideration  which  had  failed.  But  when 
there  is  a  bargain  and  sale  of  a  specific  ascertained  chattel,  which  operates 
to  transmit  the  property,  and  nothing  is  said  about  title,  what  is  the  legal 
effect  of  that  contract  1  Does  the  contract  necessarily  import,  unless  the 
contrary  be  expressed,  that  the  vendor  has  a  good  title  1  or  has  it  merely 
the  effect  of  transferring  such  title  as  the  vendor  has  1  According  to  the 
Roman  law,*  and  in  France,*  and  Scotland,  and  partially  in  America,'  there 
is  always  an  implied  contract  that  the  vendor  has  the  right  to  dispose  of 
the  subject  which  he  sells  ;  *  but  the  result  of  the  older  authorities  is,  that 
there  is  by  the  law  of  England  no  warranty  of  title  in  the  actual  contract 
of  sale,  arty  more  than  there  is  of  quality.  The  rule  of  cxiveat  emptor  ap- 
plies to  both ;  but  if  the  vendor  knew  that  he  had  no  title,  and  concealed 
that  fact,  he  was  always  held  responsible  to  the  purchaser  as  for  a  fraud, 
in  the  same  way  that  he  is  if  he  knew  of  the  defective  quality.  This  rule 
will  be  found  in  Co.  Litt.  102  a. ;  3  Rep.  22  a;  Noy,  Max.  42  ;  Fitz.  Nat. 
Brev.  94  c,  in  Springwell  v,  Allen,*  cited  by  Littledale,  J.,  in  Early  v,  Gar- 
rett,'  and  in  Williamson  v.  Allison,'  referred  to  in  the  argument.  The  same 
principle  applies  to  transfer  by  deed.  Lord  Hale  says,  "  Though  the  words 
'  assign,  set  over,  and  transfer,'  do  not  amount  to  a  covenant  against  an 
eign  title,  yet,  as  against  the  convenantor  himself,  it  will  amount  to  a 
covenant  against  all  claiming  under  him  :  "  (Deering  v.  Farrington,®  which 
was  an  assignment  of  a  chose  in  action.) 

It  may  be,  that  as  in  the  earlier  times  the  chief  transactions  of  purchase 
and  sale  were  in  markets  and  fairs,  where  the  bona  fide  purchaser  without 
notice  obtained  a  good  title  as  against  all  except  the  Crown  (and  afterwards 
a  prosecutor,  to  whom  restitution  is  ordered  by  the  21  Hen.  8,  c.  11),  the 

1  Vide  Domat,  Book  1.  tit.  2.  §  2,  art  3.  «  Code  Civil,  c.  4,  §  1,  art.  1603. 

*  1  Johns.  Rep.  274;  Broom's  Maxims,  628,  where  this  subject  is  well  discussed. 

*  Bell  on  Sale,  94.  *  Aleyn,  91.  «  9  B.  &  C.  932. 
7  2  Eont,  449.                            «  8  Keb.  S04. 
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common  law  did  not  annex  a  warranty  to  any  contract  of  sale.  Be  that 
as  it  may,  the  older  authorities  are  strong  to  show  that  there  is  no  such 
warranty  implied  by  law  from  the  mere  sale.  In  recent  times  a  different 
notion  appears  to  have  been  gaining  ground  (see  note  of  the  learned  editor 
to  3  Rep.  22  a)  ;  and  Mr.  Justice  Blackstone  says,  *'  In  contracts  for  sale 
it  is  constantly  understood  that  the  seller  undertakes  that  the  commodity 
he  sells  is  his  own  ;  '*  and  Mr.  Wooddeson,  in  his  Lectures,^  goes  so  far  as 
to  assert  that  the  rule  of  caveat  emptor  is  exploded  altogether,  which  no 
authority  warrants. 

At  all  times,  however,  the  vendor  was  liable  if  there  was  a  warranty 
in  fact ;  and  at  an  early  period,  the  affirming  those  goods  to  be  his  own 
by  a  vendor  in  possession,  appears  to  have  been  deemed  equivalent  to  a  wai> 
ranty.  Lord  Holt,  in  Medina  v.  Stoughton,^  says,  that  ''  where  one  in  pos. 
session  of  a  personal  chattel  sells  it,  the  bare  affirming  it  to  be  his  own 
amounts  to  a  warranty ;  "  and  Mr.  Justice  Buller,  in  Pasley  v.  Freeman,' 
disclaims  any  distinction  between  the  affect  of  an  affirmation,  when  the 
vendor  is  in  possession  or  not,  tre<iting  it  as  equivalent  to  a  warranty  in 
both  cases. 

Some  of  the  text  writers  drop  the  expression  of  "  warranty  "  or  "  affirma- 
tion," and  lay  down  in  general  terms,  that  if  a  man  sells  goods  a^  hu  ounij 
and  the  title  is  deficient,  he  is  liable  to  make  good  the  loss  ;  ^  the  commen- 
tator cites,  for  that  position,  Cro.  Jac.  474,  and  1  Roll.  Abr.  70,  in  both 
which  cases  there  was  an  allegation  that  the  vendor  affirmed  that  he  had 
a  title,  and  therefore  it  would  seem  that  the  learned  author  treated  the 
expression,  ''selling  as  his  own,"  as  equivalent  to  an  affirmation  or  war- 
ranty. So  Chancellor  Kent,  in  2  Com.  478,  says,  "  that  in  every  sale  of  a 
chattel,  if  the  possession  be  in  another,  and  there  be  no  covenant  or  war- 
ranty of  title,  the  rule  of  caveat  emptor  applies,  and  the  party  buys  at  his 
peril ;  but  if  the  seller  has  possession  of  the  article,  and  he  sells  it  at  his 
own,  and  for  a  fair  price,  he  is  understood  to  warrant  the  title.''  From 
the  authorities  in  our  law,  to  which  may  be  added  the  opinion  of  the  late 
Lord  Chief  Justice  Tindal,  in  Ormrod  v.  Huth,'  it  would  seem  that  there 
is  no  implied  waniinty  of  title  on  the  sale  of  goods,  and  that  if  there  be  no 
fraud,  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is  an  express  war- 
ranty, or  an  equivalent  to  it,  by  declarations  or  conduct ;  and  the  question 
in  each  case,  where  there  is  no  warranty  in  express  terms,  will  be,  whether 
there  are  such  circumstances  as  to  be  equivalent  to  such  a  warranty. 
Usage  of  trade,  if  proved  as  a  matter  of  fact,  would,  of  course,  be  sufficient 
to  raise  an  inference  of  such  an  engagement ;  and  without  proof  of  such 
usage,  the  very  nature  of  the  trade  may  be  enough  to  lead  to  the  conclu- 
sion, that  the  person  carrying  it  on  must  be  understood  to  engage  that  the 
purchaser  shall  enjoy  that  which  he  buys,  as  against  all  persons.     It  is, 

1  Vol.  2,  p.  415.  2  1  Salk.  210 ;  Ld.  Raym.  598. 

«  3  T.  K.  57.  *  2  Black.  Cora.  461.  6  u  M.  &  W.  664. 
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perhaps,  with  reference  to  such  sales,  or  to  executory  contracts,  that  Black- 
stone  makes  the  statement  above  referred  to. 

Similar  questions  occur  in  cases  as  to  the  quality  of  goods,  in  which 
it  is  clear  there  is,  by  law,  no  implied  warranty ;  yet,  if  goods  are  or. 
dered  of  a  tradesman,  in  the  way  of  his  trade,  for  a  particular  purpose, 
he  may  be  considered  as  engaging  that  the  goods  supplied  are  reasonably 
fit  for  that  purpose.  We  do  not  suppose  that  there  would  be  any  doubt,  if 
the  articles  are  bought  in  a  shop  professedly  carried  on  for  the  sale  of 
goods,  that  the  shopkeeper  must  be  considered  as  warranting  that  those 
who  purchase  will  have  a  good  title  to  keep  the  goods  purchased.  In  such 
a  case  the  vendor  sells  "  as  his  own,"  and  that  is  what  is  equivalent  to  a 
warranty  of  title.  But  in  the  case  now  under  consideration,  the  defendant 
can  he  made  responsible  only  as  on  a  sale  of  a  forfeited  pledge  eo  nomine. 
Though  the  harp  may  not  have  been  distinctly  stated  in  the  auctioneer's 
catalogue  to  be  a  forfeited  pledge,  yet  the  auctioneer  had  no  authority 
from  the  defendant  to  sell  it  except  as  such.  The  defendant,  therefore, 
cannot  be  taken  to  have  sold  it  with  a  more  extensive  liability  than  such 
a  sale  would  have  imposed  upon  him ;  and  the  question  is,  whether,  on 
such  a  sale,  accompanied  with  possession,  there  is  any  assertion  of  an  ab- 
solute title  to  sell,  or  only  an  assertion  that  the  aji^icle  has  been  pledged 
with  him,  and  the  time  allowed  for  redemption  has  passed.  On  this  ques- 
tion we  are  without  any  light  from  decided  cases. 

In  our  judgment,  it  appears  unreasonable  to  consider  the  pawnbroker, 
from  the  nature  of  his  occupation,  as  undertaking  anything  more  than 
that  the  subject  of  sale  is  a  pledge  and  irredeemable,  and  that  he  is 
not  cognizant  of  any  defect  of  title  to  it.  By  the  statute  law,^  he  gains 
no  better  title  by  a  pledge  than  the  pawner  had ;  and  as  the  rule  of 
the  common  law  is,  that  there  is  no  implied  warranty  from  the  mere  con- 
tract of  sale  itself,  we  think,  that  where  it  is  to  be  implied  from  the 
nature  of  the  trade  carried  on,  the  mode  of  carrying  on  the  trade  should 
be  such  as  clearly  to  raise  that  inference.  In  this  case  we  think  it  does 
not.  The  vendor  must  be  considered  as  selling  merely  the  right  to  the 
pledge  which  he  himself  had ;  and  therefore  we  think  the  rule  must  be 
absolute. 

Since  the  argument,  we  find  that  there  was  a  count  for  money  had  and 
received,  as  well  as  the  count  on  the  warranty,  in  the  declaration.  But 
the  attention  of  the  judge  at  the  trial  was  not  drawn  to  this  count,  nor 
was  it  noticed  on  tho  argument  in  court. 

It  may  be,  that  though  there  is  no  implied  warranty  of  title,  so  that  the 
vendor  would  not  be  liable  for  a  breach  of  it  to  unliquidated  damages,  yet 
the  purchaser  may  recover  back  the  purchase-money,  as  on  a  consideration 
that  fiiiled,  if  it  could  he  shown  that  it  was  the  understanding  of  both  par- 
ties that  the  bargain  should  be  put  an  end  to  if  the  purchaser  should  not 

1  See  1  Jac.  1,  c.  21. 
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have  a  good  title.  But  if  there  is  no  implied  warranty  of  title,  some  cir- 
cumstances must  be  shown  to  enable  the  plaintifif  to  recover  for  money  had 
and  received.  This  case  was  not  made  at  the  trial,  and  the  only  question 
is,  whether  there  is  an  implied  warranty.  Ride  absolute. 


STRICKLAND  v.  SARAH  TURNER,   Executrix  op  E.  H.  LANK^ 
In  the  Court  op  Exchequer,  January  31,  1852. 

[Reported  in  7  Exchequer  Reports,  208.] 

Assumpsit  for  money  had  and  received  by  the  defendant,  as  executrix  of 
Edward  Henry  Lane,  deceased,     Plea,  non-assu?npsit,  and  issue  thereon. 

By  mutual  consent  and  by  a  judge's  order,  a  case,  of  which  the  following 
are  the  material  facts,  was  stated  for  the  opinion  of  this  court. 

The  action  was  brought  to  recover  the  sum  of  973/.  lis,  under  the  fol- 
lowing circumstances  :  Edward  Henry  Lane,  of  Sydney,  New  South  Wales 
(the  testator),  was  entitled  for  his  life  to  an  annuity  of  100/.  per  annum, 
payable  half  yearly,  on' the  30th  of  March  and  the  30th  of  September,  be- 
queathed to  him  under  the  will  of  a  Mrs.  Way. 

The  plaintifif  was  one  of  the  executors,  and  the  residuary  legatee,  of  Mrs. 
Way. 

On  the  4th  of  June,  1847,  Mr.  Lane,  then  residing  at  Sydney,  transferred 
the  annuity  by  deed  to  Arthur  Daintrey  and  Adrian  Daintrey,  who  resided 
in  England,  to  dispose  of  as  his  trustees  and  for  his  benefit. 

In  November,  1847,  a  correspondence  was  entered  into  between  the 
Messrs.  Daintrey  and  a  Mr.  Cockney,  the  attorney  and  agent  of  the  plain- 
tiff, upon  the  subject  of  the  purchase  of  the  annuity  by  the  plaintiff. 
After  much  correspondence  on  the  subject,  the  following  letters  passed 
between  Mr.  Cockney  and  Mr.  Adrian  Daintrey  :  — 

16th  December,  1848. 

Dear  Sir,  —  I  shall  be  extremely  obliged  by  an  early  and   definitive 

answer  on  the  subject ;  for  if  Mr.  Strickland  does  not  purchase,  there  are 

other  persons  ready  to  treat. 

I  am,  etc., 

A.  Daintrey. 
•    J.  T.  CooKNET,  Esq. 

21st  December,  1848. 
Dear  Sir,  —  I  fear  if  you  can  get  a  purchaser  for  much,  if  anything,  be- 
yond 1000/.  after  April  next  (as  at  that  time  another  half-year's  annuity 
will  be  due  less  a  year's  duty),  that  Mr.  Strickland  will  decline  treating  for 

^  This  case  should  have  been  inserted  in  the  snbdivision  immediately  following.  —  Ed. 
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it.  My  view  is,  that  a  purchaser  ought  to  buy  the  annuity  to  pay  6  per 
cent  at  least,  and  to  insure  the  life  would  cost  nearly  3  per  cent,  and  that 
would  be  9  per  cent  for  the  purchase  money.  This  would  make  the  out- 
side value  1100/.,  11  times  9  being  99,  and  the  expense  of  purchase  would 
far  exceed  another  1/.  per  annum.  Supposing  Mr.  Lane  to  be  dead  when 
you  sell,  how  do  you  propose  securing  the  purchaser  against  this  contin- 
gency 1  for,  unless  the  insurance  office  would  undertake  to  pay  the  money, 
a  purchaser  cannot  be  advised  to  part  with  his.  Most  probably  you  have 
considered  these  matters,  and  will  favor  me  with  your  sentiments  thereon. 

I  am^  etCy 

J.   T.   COOKXBT. 

A.  Daintrey,  Esq. 

22d  December,  1848. 
Dear  Sir,  —  Assuming  that  Mr.  Strickland  will  purchase,  I  am  in  a 
condition  immediately  to  convey,  as  I  have  a  discretion  to  sell  as  low  as 
1000/.  I  will  do  so  if  Mr.  Strickland  will  agree  to  purchase  at  that  sum. 
This  agreement  to  purchase  would  of  course  be  conditional  on  my  showing 
a  good  title  to  convey.  My  brother  is  in  practice  as  a  solicitor  in  Sydney, 
and  he  is  concerned  for  Mr.  Lane,  who,  when  I  last  heard  from  my  brother 

a  short  time  since,  was  as  well  as  ever. 

A.  Daintrey. 
J.  T.  Cockney,  Esq, 

After  a  few  other  letters,  the  following  letters  passed  between  the  same 

parties :  — 

26th  Januarv,  1849. 

Dear  Sir,  —  I  have  heard  from  Mr.  Strickland,  and  although  his  full 
object  will  not  be  accomplished,  he  is  willing  to  give  1000/.  for  the  annuity ; 
and  looking,  as  you  say,  to  the  loose  mode  of  the  bequest,  I  think  the  offer 
a  liberal  one.  If  accepted,  then  the  only  point  to  be  considered  is,  how  the 
sale  is  to  be  completed  in  the  absence  of  proof  of  Mr.  Lane  being  alive. 

Yours,  etc., 

J.  T.  Cockney. 

27th  January,  1849. 
Dear  Sir,  —  I  accept  Mr.  Strickland's  offer  of  1000/.  for  this  annuity 
on  the  following  conditions :  1st,  That  he  take  an  assignment  of  the  annuity 
from  myself  and  my  brother  Adrian,  under  the  assignment  to  us,  a  copy  of 
which  I  inclose.  2dly,  That  the  purchase  be  completed  within  one  month 
from  this  day.  3dly,  That  Mr.  Lane  be  at  no  expense  about  showing  a 
title  to  the  annuity,  and  that  no  deductions  be  made  on  account  of  legacy- 
duty  remaining  unpaid.  4thly,  That  the  annuity,  or  a  proportion  of  it, 
be  paid  up  to  the  day  of  completion.  Probably  the  signature  of  Mr.  Lane 
to  the  original  assignment  may  be  known  to  yourself  or  Mr.  Strickland. 


358  STRICKLAND  V.  TURNER.  [CHAP.  II. 

If  the  conditions  are  acceded  to,  I  will  come  to  town  and  settle  as  soon 

as  you  are  prepared.     My  brother  Adrian  is  resident  there.     I  shall  be 

much  obliged  by  despatch.     Proof  of  Mr.  Lane's  being  alive  will  not  of 

course  be  at  all  necessary. 

I  am,  etc., 

A.  Daintret. 

Slst  January,  1849. 
Dear  Sir,  —  The  offer  I  made  had  reference  to  my  letter  of  the  2l8t  of 
December  last,  viz.  the  purchase  of  an  annuity  of  100^.,  to  be  completed 
next  April  after  the  half  year's  annuity  was  paid  and  the  duty  satisfied, 
and  having  the  balance  of  duty  18/.  28,  4d.  allowed  out  of  his  purchase 
money.  This  my  client  will  be  prepared  to  do  on  the  30th  of  next  April,* 
unless  the  money  is  an  object  before,  and  in  that  case  my  client  will  be 
content  to  take  5/.  per  cent  upon  his  purchase  money  to  the  30th  of  April,^ 
and  give  credit  for  the  annuity,  subject  to  the  deduction  for  legacy  duty, 
thus^:  — 

£      8,  d. 

Say  Purchase  Money 1000    0    0 

Half  Year's  Annuity  to  80th  April 50    0    0 

1050    0    0 
A  Year's  Interest  on  18/.  2s,  id,,  Fourth  Year's  Duty       .        .        .        .  0  18    0 

1050  18    0 

Deduct  8d  Year's  Duty j^l8    2    4 

4th  ditto 18    2    4 

2  Months'  Interest  from  28th  of  February  to  80th  of 
April  on  10002 8    6    8 

44  11     4 

^1006    6    8 

If  you  are  content  with  this  arrangement  I  will  proceed  to  raise  the 
money,  and  let  you  have  the  draft  assignment  in  a  few  days. 

I  am,  etc., 

J.  T.  COOKNEY. 

1st  February,  1849. 
Dear  Sir,  — If  your  letter  of  Slst  of  January  is  to  be  read  in  connec- 
tion with  that  of  the  2l8t  of  December,  the  latter  certainly  favors  the  offer 
I  have  made ;  for  it  informs  me  that  Mr.  Strickland  would  not  give  more 
than  1000/.  after  April,  when  of  course  the  instalment  of  annuity  and  duty 
would  have  been  paid.  I  am  sure  that  upon  reference  to  this  letter  you 
will  see  that  this  is  the  fair  constniction  of  it,  and  I  think,  therefore,  that 
the  conditions  of  my  last  letter  ought  to  be  acceded  to. 

I  am,  etc., 

A.  Daintrey. 

1  Sic.  «  Sic. 


SECT.  I.]  8TRICKLA.ND  V.  TUBNEB.  359 

8d  Febraary,  1849. 

Dear  Sir,  —  I  only  referred  you  to  my  letter  of  the  2l8t  of  December, 
as  evidence  of  what  I  thought  the  value  of  an  annuity  of  100/.,  and  that 
it  was  the  object  m  view.  Mr.  Strickland  does  not,  and  did  not,  entertain 
my  views,  but  considers  the  offer  made  in  my  last  letter  very  fair  and 
liberal. 

Mr.  S.  will  be  glad  to  know  if  the  offer  will  be  accepted,  and  particularly 

if  the  money  is  to  be  paid  this  month. 

Yours,  etc.. 

J.    T.    COOKNEY. 

5th  February,  1849. 

Dear  Sir,  —  If  Mr.  Strickland  will  not  give  more  than  you  say,  /  mtuit 
accept  the  qifer,  I  assume  of  course  that  the  last  half  year's  annuity  has 
been  paid.  I  should  like  to  have  the  draft  assignment  as  soon  as  possible, 
and  to  complete  with  all  despatch,  as  Sir  C.  F.'s  son  is  going  out  in  about 
ten  days,  and  will  take  charge  of  my  letters  to  my  brother. 

I  am,  etc., 

A.  Daintrey, 

19th  February,  1849. 

Dear  Sir,  —  I  have  been  expecting  the  draft  assignment  as  promised  in 

a  few  days  by  your  letter  of  the  Slst  ult.     I  hope  to  receive  it  without 

delay.  I  am,  etc., 

A.  Daintrey, 

20th  February,  1849. 
Dear  Sir,  —  I  send  you  draft  assignment  and  release.     I  think  that  the 
consideration  liable  to  ad  valorem  duty  will  be  973/.  11«.  Ocf.,  if  the  money 
is  paid  on  the  28th  inst,  instead  of  the  30th  April  next :  what  say  you  1 

I  am,  etc, 

J.  T.  Cookney. 

jS      8.  d. 
Amount  of  nominal  Consideration     ••••••••    1000    0    0 

Less  4th  Year's  duty j^l8    2    4 

and  Interest  on  prompt  Payment 8    6    8 

26    9    0 

Net  Consideration ^973     11     0 

28d  February,  1849. 
Dear  Sir,  —  I  return  you  draft  approved,  with  some  slight  alterations. 
I  propose  to  settle  at  your  office  on  Wednesday  the  28th  inst,  at  10  o'clock, 
miless  I  hear  from  you  to  the  contrary  by  return,  and  have  made  an  ap- 
pointment with  my  brother  to  that  effect.  I  dare  say  you  will  favor  me 
with  a  line  by  return  at  all  events.  I  am,  etc., 

A.  Daintrey. 
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24th  February,  1849. 
Deab  Sir,  —  I  conclude  the  assignment  to  you  is  stamped  ;  if  not,  you 
will  of  course  get  it  done.     The  time  you  mention  will  suit  very  welL 

Yours  truly, 

J.    T.    COOKMEY. 

25th  Februar}',  1849. 
Dear  Sir,  —  The  assignment  to  myself  and  brother  is  not  stamped,  nor 
I  believe  is  a  stamp  nec^essary,  etc.  Ee  pleased  to  let  me  hear  from  you  by 
return,  and  let  me  have  the  engrossment  here  by  return,  or  at  etc.,  on 
Tuesday  evening  by  seven  o'clock.  My  brother  will  attend  there  to  exe- 
cute, and  it  is  probable  -he  will  be  obliged  to  leave  London  on  Wednesday 

morning. 

I  am,  etc., 

A.    DAINTRETi 

26th  February,  1849. 

Dear  Sir,  -  - 1  am  sorry  to  differ  with  you  about  the  stamp  duty.  I  am 
quite  satisfied  you  could  not  compel  a  purchaser  to  take  to  the  title  with- 
out a  35«.  on  the  assignment  to  you,  and  the  Office  would  stamp  it.  I 
should  like  to  see  the  deed  of  assignment  to  you,  which  my  clerk  can  do 
when  he  attends  at  etc.  to-morrow,  to  see  your  brother  execute  the  pro- 
posed deed  of  sale  to  Mr.  Strickland. 

I  am  yours  truly, 

J.  T.  Cockney. 

By  indenture,  bearing  date  the  28th  of  February,  1849,  and  then  made 
between  the  said  Arthur  and  Adriau  Daintrey  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  after  reciting  that  the  said  R  H.  Lane  was  en- 
titled to  the  said  annuity,  etc.,  for  his  life,  and  also  reciting  (iiiter  alia)  the 
said  assignment  of  the  4th  of  June,  1847 ;  and  that  the  plaintiff,  as  such 
residuary  legatee  as  aforesaid,  had  duly  paid  the  said  annuity  for  the  use 
of  the  said  E.  H.  Lane  up  to  the  30th  day  of  March  next ;  and  also  recit- 
ing the  said  indenture  of  the  4th  day  of  June,  1847,  and  that  the  said 
Messrs.  Daintrey  had  contracted  with  the  plaintiff  for  the  absolute  sale,  etc., 
to  him  of  the  said  annuity,  and  all  growing  and  future  payments  thereof, 
for  the  price  of  973Z.  11«.,  it  was  witnessed  that,  in  pursuance  of  the  said 
contract,  and  in  consideration  of  the  sum  of  973Z.  11«.,  the  said  Messrs. 
Daintrey  did  grant,  bargain,  sell,  etc.,  unto  the  plaintiff,  his  heirs,  etc.,  all 
the  said  annuity  or  sum  of  100/.,  and  all  growing  and  future  payments 
thereof.  To  have  and  to  hold  the  said  annuity  unto  the  plaintiff,  his  heirs, 
etc.,  from  henceforth  during  all  the  residue  of  the  life  of  the  said  E.  H. 
Lane,  to  the  end  and  intent  that  the  plaintiff,  his  heirs,  etc.,  might  be  en- 
titled to  receive  and  retain  the  same  for  his  and  their  own  use  and  benefit. 

The  consideration  money,  amounting  (exclusively  of  the  arrears  of  the 
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said  annuity)  to  973^.  Ws.  was  paid  on  behalf  of  plaintiff  to  the  said  Arthur 
Daintrej.  And  the  following  receipt  was  then  signed  by  the  said  Arthur 
Daintrej,  the  sum  of  86^.  19«.  therein  mentioned  having  been  paid  on  the 
some  day :  — 

Rt  Edward  Lane's  Annuity. 

28th  of  February,  1849. 

Keceived  balance  of  one  year's  annuity  to  the  30th  March  next,  viz.,  the 

sum  of  86Z.  19«.,  after  giving  credit  for  legacy  duty  payable  in  respect  of 

the  said  annuity. 

(Signed)     A.  Daintrey 

(For  Self  &  Co.  —  trustee). 

Annuity ^£100    0    0 

Deduution 18    1     0 


^86  19    0 


The  transaction  was  perfectly  bona  fide. 

It  was  subsequently  ascertained,  that  the  said  E.  H.  Lane  died  at  Syd- 
ney on  the  6th  of  February,  1849,  having  previously  made  his  will,  and 
having  appointed  the  defeudant  sole  executrix  thereof.  The  said  sum  of 
973/.  11  J.  Od,  was  paid  by  the  said  Arthur  Daintrey  into  the  Bank  of  Aus- 
tralasia, to  the  account  of  the  said  E.  H.  Lane,  before  the  news  of  his  death 
reached  this  country.  It  was  admitted,  that  the  same  was,  with  the  plain- 
tiflf's  concurrence,  received  by  the  defendant  as  executrix  of  the  said  E.  H. 
Lane  after  his  death,  subject  to  be  refunded  to  the  plaintiff,  if,  imder  the 
circumstances,  the  plaintiff  should  be  so  entitled. 

The  court  were  to  be  at  liberty  to  draw  any  such  inference  from  the 
facts  of  the  case  as  a  jury  would  be  warranted  in  drawing. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the  fore- 
going circumstances,  the  plaintiff  was  entitled  to  recover  from  the  defend- 
ant as  executrix  of  E.  H.  Lane  the  said  sum  of  973/.  11«.  so  paid;  and 
judgment  was  to  be  entered  in  accordance  with  the  opinion  of  the  court. 

Croiodtr  {Raymond  with  him)  for  the  plaintiff. 

Bramwell  {Rew  with  him)  for  the  defendant. 

Cur,  adv,  vulL 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  —  The  question  in  this  case,  which  the  court  took  time 
to  consider,  lies  in  a  very  narrow  compass.  The  plaintiff  brought  his  ac- 
tion against  the  defendant  to  recover  back  money  paid  by  him  for  the  pur- 
chase of  an  annuity  bequeathed  to  Edward  Henry  Lane,  of  Sydney,  New 
South  Wales,  by  the  will  of  Mrs.  Elizabeth  Way.  That  annuity  had  been 
assigned  by  Edward  Henry  Lane,  who  was  still  residing  in  Sydney,  to  Ar- 
thur Daintrey  and  Adrian  Daintrey,  in  order  that  they,  as  his  trustees, 
might  dispose  of  it  in  England  for  his  benefit.     They  accordingly  entered 
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into  a  negotiation  with  the  plaintiff,  who  was  the  residuary  legatee  under 
Mrs.  Way's  will,  for  the  purchase  of  this  annuity.  The  question  between 
the  parties  is  this,  —  whether  the  purchase  took  effect  during  the  existence 
of  the  annuity.  If  it  did,  though  but  for  an  instant,  the  plaintiff  is  not 
entitled  to  succeed ;  for  he  purchased  the  annuity,  and  cannot  complain 
that  in  so  doing  he  has  made  a  bad  bargain,  as  the  events  have  turned  out. 
But  if,  on  the  contrary,  the  annuity  had  ceased  to  exist  before  his  purchase, 
then  he  has  got  nothing  for  his  purchase  money,  and  is  entitled  to  recover 
it  back  from  the  defendant,  the  executrix  of  Lane,  who  has  received  it  from 
the  trustees. 

The  question  therefore  is,  what  was  the  bargain,  and  when  did  it  take 
effect.  If  the  annuity  was  sold  upon  the  5th  of  Februar}',  1849,  by  the 
acceptance  contained  in  the  letter  of  that  date,  the  subsequent  death  of 
the  annuitant  at  Sydney  on  the  6th  of  February,  1849,  will  defeat  the 
plaintiff's  claim.  If,  on  the  other  hand,  the  agreement  was  for  a  future 
sale,  to  be  effected  by  assignment  of  the  annuity,  which  took  place  on  the 
28th  of  February,  the  previous  death  of  the  annuitant  will  entitle  the 
plaintiff  to  recover. 

We  must  therefore  examine  carefully  the  different  letters  and  documents, 
to  see  which  of  these  two  views  of  the  case  we  ought  to  adopt  as  the  fair 
result  of  the  whole  correspondence.  There  is  no  doubt,  that,  if  the  pur- 
chase had  been  completed,  that  is  to  say,  if  there  had  been  an  agreement 
that  from  and  after  the  5th  of  February,  1849,  the  annuity  was  to  belong 
to  Mr.  Strickland,  and  the  money  given  for  it  to  belong  to  the  trustees,  the 
subsequent  death  of  Lane  would  make  no  difference.  Even  a  bill  for  a 
specific  performance  could  have  been  maintained  upon  such  an  agreement, 
according  to  the  case  of  Kenney  v,  Wexham.*  There  there  was  an  agree- 
ment dated  18th  April,  1818,  for  the  future  purchase  of  an  annuity  by  the 
payment  of  two  instalments,  the  first  in  October,  1818,  and  the  last  in 
January,  1819.  The  death  was  subsequent  to  the  last  stipulated  payment. 
And  the  Vice-chancellor  held,  that  from  that  date  the  purchaser  became  en- 
titled to  it,  and  that  the  subsequent  death  of  the  annuitant  in  October, 
1820,  did  not  prevent  the  purchaser  from  having  a  specific  performance  ; 
and  for  this,  Mortimer  v.  Capper,^  Jackson  v.  Lever,'  Coles  v,  Trecothick,* 
were  cited. 

But  here  in  the  correspondence  we  find  no  such  arrangement  till  the 
assignment  of  the  28th  of  February.  The  offer  which  is  stated  by  Mr. 
Strickland's  agent,  Mr.  Cockney,  in  the  letter  of  31st  January,  1849,  is  for 
the  purchase  of  the  annuity  "to  be  completed  next  April,  after  the  current 
half-year's  annuity  is  paid,  and  the  legacy  duty  then  payable  satisfied,  and 
the  future  legacy  duty  allowed  for  ;"  and  he  adds,  that  his  client  will  bo 
prepared  to  do  this  on  the  30th  of  April,  unless  they  can  agree  for  an  ear- 

1  6  Mada.  857.  «  1  Bro.  C.  C.  156. 

»  8  Bro.  C.  C.  604.  *  9  Ves.  234. 
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lier  day  of  pajrment,  and,  so  to  speak,  to  discount  the  payment  of  the  30th 
of  April  on  that  earlier  day. 

It  is  a  clear  stipulation  throughout  the  correspondence,  that  the  annuity 
shall  continue  to  be  paid  up  to  that  day,  whatever  that  might  he;  and 
until  that  day  was  fixed  it  is  impossible  to  ascertain  what  sum  of  money 
was  to  be  paid  and  received.  Now  this  was  never  ascertained  or  settled  in 
the  lifetime  of  the  annuitant.  The  annuity,  therefore,  still  continued  to 
belong  to  Lane,  and  never,  as  the  Vice-chancellor  says  in  Kenney  v.  Wex- 
ham,  passed  to  the  purchaser,  till  this  was  ascertained  and  the  bargain 
finally  arranged  between  them.  When  this  was  done,  the  annuity  became 
the  property  of  Strickland,  and  the  money  the  property  of  the  vendors. 
But  then  there  was  no  annuity  in  existence.  The  money,  therefore,  which 
was  paid,  was  paid  wholly  without  consideration,  and  may  now  be  recovered 
back  from  the  defendant,  to  whom,  as  the  executrix  of  Lane,  it  has  passed. 
We  think,  therefore,  that  the  judgment  should  be  for  the  plaintiff. 

Jiidgment/or  the  platJitiJi 


SAMUEL  GTJENEY  and  Others  v.   THOMAS  SCURR 

WOMERSLEY  and  Another.* 

In  The  Queen's  Bench,  JS^ovehber  4,  1854. 

[Reported  in  4  Ellis  and  Blackburn,  183.) 

Action  for  money  had  and  received,  and  on  accounts  stated.     Plea: 

Never  indebted. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittings  after 
last  Trinity  term,  it  appeared  that  the  plaintiffs  are  money-dealers  and  bill- 
brokers,  carrying  on  business  on  a  large  scale  in  London  under  the  firm  of 
Overend,  Gumey  &  Co.  The  defendants  are  also  money-dealers  and  bill- 
brokers,  carrying  on  business  in  London  under  the  firm  of  Womersley  <fc 

Burt. 

On  the  17th  December,  1853,  Womersley  &  Burt  brought  to  Overend, 
Gumey  &  Co.,  for  discount,  what  purported  to  be  a  foreign  bill  of  exchange, 
drawn  at  Calcutta  by  J.  Le  Brun  on  P.  &  C.  Van  Notten  of  London  for  3050/., 
payable  ninety  days  after  sight  to  the  oixJer  of  T.  Dupont  of  Paris,  endorsed 
specially  by  T.  Dupont,  to  W.  B.  Anderson,  and  accepted  by  P.  <k  C.  Van 
Notten.  At  the  time  when  the  bill  was  offered  for  discount  it  did  not  bear 
the  endorsement  of  Anderson.  Overend,  Gumey  <k  Co.  agreed  to  discount 
the  bill ;  and  the  bill  was  taken  away  by  Womersley  <k  Burt,  and  on  the 
same  morning,  was  left  with  Overend,  Gumey  &  Co.  endorsed  in  blank  by 
W.  B.  Anderson.  A  discount  ticket  was  made  out,  in  the  manner  usual  in 
business  (which  is  explained  hereafter),  showing  the  amount  of  the  bill,  less 

1  This  case  should  have  been  Inserted  in  the  subdivision  immediately  following.  —  Ed. 
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the  discount,  viz.:  3011^  195.  Id.,  and  sent  with  Overend,  Gurney  &Co.*8 
check  for  that  amount  to  Womereley  <fe  Burt.  The  check  was  paid  by  them 
into  their  own  banker's ;  and  it  was  duly  honored. 

Shortly  afterwards,  it  was  discovered  that  Le  Brun,  the  supposed  drawer, 
and  T.  Dupont,  the  supposed  first  endorser,  were  fictitious  persons ;  and 
that  the  supposed  acceptance  of  P.  &  C.  Van  Notten,  who  were  a  firm  of 
high  standing  in  London,  was  a  forgery  committed  by  Anderson.  Ander- 
son was  tried  for  forgery,  and  convicted ;  and  he  was  made  a  bankrupt. 

The  present  action  was  brought  to  recover,  from  the  defendants,  the 
amount  of  the  plaintiff's  cheek  of  301 U.  19«.  Id.  given  for  this  bill.  It 
was  not  suggested  that  either  the  plaintiffs  or  defendants  had,  at  the  time 
©f  the  discount,  knowledge  or  means  of  knowledge  that  the  bill  was  a  forg- 
ery* The  plaintiffs'  case  was  that,  they  having  given  the  money  for  an  ac- 
ceptance of  P.  &  C.  Van  Notten,  and  what  they  took  as  such  proving  not 
to  be  such  an  acceptance,  there  was  a  total  faihire  of  consideration.  The 
defendants  contended  that,  the  endorsement  of  W.  B.  Anderson  being  genu- 
ine, and  there  being  recourse,  such  as  it  was,  on  that  endorsement  against 
his  estate,  the  instrument  was  to  some  extent  a  bill,  and  the  consideration 
for  the  money  had  not  in  point  of  law  totally  failed.  They  also  contended 
that  in  this  transaction  they  were  only  brokers,  acting  as  agents  for  W.  B. 
Anderson ;  that  the  contract  was  between  Overend,  Gurney  <fe  Co.  and  Ander- 
son ;  and  that  the  price  was  to  be  recovered  back,  if  at  all,  from  Anderson 
and  not  from  the  defendants.  On  this  latter  defence,  which  was  that  prin- 
cipally relied  on  at  the  trial,  evidence  was  given,  on  both  sides,  both  as  to 
the  general  course  of  business  of  money -dealers  and  bill-brokers  in  London, 
and  as  to  the  particular  transactions  between  those  two  firms  of  Overend, 
Gurney  &  Co.  and  Womersley  &  Burt. 

The  result  of  this  evidence  was  to  show  that  the  business  of  a  bill-broker, 
strictly  speaking,  that  is,  a  trade  confined  entirely  to  acting  as  agent  between 
the  holder  of  the  bill  wishing  to  get  it  discounted  and  the  capitalist  willing 
to  invest  his  money  in  the  discount  of  such  securities,  is  no  longer  known 
in  the  city ;  but  that  those  who  are  now  called  bill-brokers  are  also  money- 
dealers,  and  discount  bills  with  their  own  money.  When  a  money -dealer 
agrees  to  discount  a  bill,  it  is  the  usual  course  of  business  to  make  out  a 
ticket  of  the  discount,  which  states  the  name  of  the  customer,  the  day 
when  the  bill  will  become  due,  and  its  amount.  It  then  specifies  the 
amount  which  the  discount,  for  so  many  days  as  the  bill  has  to  run,  comes 
to  at  the  agreed  rate  of  discount,  and  the  amount  of  the  commission,  if 
there  is  any,  and  the  sum  which,  after  these  are  deducted,  balances  the 
amount  of  the  bill.  This  ticket  is  attached  to  the  money-dealer's  crossed 
check  for  the  balance ;  which  check  is,  in  practice,  always  drawn  payable, 
not  to  any  particular  name,  but  to  a  number  or  bearer;  and  the  check 
with  the  ticket  attached  is  given  to  the  customer.  Most  money-dealers  at 
times  require  advances  for  themselves,  which  they  obtain  from  other  money- 
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dealers,  frequently  by  rediscoiintiDg  particular  bills,  which  the  borrowing 
money-dealer  endorses  to  the  person  making  the  advance ;  and  frequently 
by  depositing  a  considerable  number  of  bills  at  once  as  a  security  for 
one  sum  advanced ;  ^  in  which  case,  if  the  bills  do  not  bear  the  endorse- 
ment of  the  borrowing  money-dealer,  it  is  usual  for  him  to  give  a  written 
guarantee  that  the  bills  will  be  duly  honored.  But  it  is  also  usual  with 
money-dealers  and  bill-brokers,  when  a  customer  brings  a  bill  of  a  larger 
amount  than  it  is  convenient,  for  any  reason,  to  take  at  the  time,  for  the 
money-dealer  and  bill-broker  to  endeavor  to  find  some  other  money-dealer 
willing  to  discount  the  bill  on  the  strength  of  the  names  on  it,  without 
having  the  endorsement  or  guarantee  of  the  first  money-dealer.  If  he  suc- 
ceeds, the  customer  is  never  introduced  to  the  money-dealer  who  makes 
the  advance;  but  the  money-dealer  making  the  advance  makes  out  the 
discount  ticket  in  the  name  of  the  money-dealer  who  negotiates  the  trans- 
action with  him,  and  gives  his  check  to  him,  exactly  in  the  same  manner 
as  in  cases  in  which  the  latter  endorses  or  guarantees  the  bill  j  and  the 
intermediate  money-dealer  makes  out  to  the  customer  a  distinct  discount 
ticket,  in  which  sometimes  the  rate  of  the  discount  is  higher  than  that 
contained  in  the  first  ticket,  sometimes  there  is  iu  addition  a  commission 
charged ;  sometimes  both ;  but  always  the  amount  of  the  check  which  is 
attached  to  it  is  less  than  the  check  received  from  the  money-dealer  who 
made  the  advance.  The  difference  forms  the  intermediate  money-dealer's 
remuneration  in  the  transaction ;  there  is  no  fixed  usage  as  to  its  amount, 
which  varies  according  to  the  state  of  the  money  market,  and  the  agree- 
ment of  the  parties. 

It  appeared  that  Anderson  had  had  real  dealings  with  P.  &  C.  Van  Notten, 
and  had  previously  discounted  with  Womersley  &  Burt  several  of  their 
genuine  acceptances  for  comparatively  small  sums.  On  the  7th  October 
he  brought  to  them  three  genuine  such  acceptances  amounting  together 
to  3301^.  Is.  Womersley  &  Burt  bad  laid  down,  as  a  rule  regulating  their 
business,  that  they  would  not  advance  money  on  any  one  transaction,  be- 
yond a  certain  limit,  which  this  sum  exceeded.  Instead  therefore  of  dis- 
counting these  bills  themselves,  they  desired  Anderson  to  leave  them  with 
them.  The  three  bills  were  taken  to  Overend,  Gumey  &  Co.  by  Womers- 
ley <fe  Burt.  Womersley  &  Burt  were  asked  if  they  would  endorse  or  guar- 
anty the  bills,  but  declined  to  do  so.  The  partner  in  the  firm  Overend, 
'  Gumey  <fe  Co.,  who  was  conducting  the  transaction,  observed  that  P.  &  C. 
Van  Notten  were  the  acceptors,  and  that  Overend,  Gumey  &  Co.  would 
discount  their  acceptance  at  5^  per  cent,  being  the  rate  at  which  the  Bank 
of  England  then  discounted  the  best  bills,  without  any  endorsement  or 
guarantee  from  Womersley  &  Burt,  and  jestingly  added  that,  for  an  extra 
half  per  cent,  they  would  agree  not  to  have  recourse  against  any  of  the 
other  parties.  Accordingly,  the  discount  ticket  was  made  out  by  Overend, 
^  See  Haynes  v.  Foster,  2  0.  &  M.  237  ;   Foster  v.  Pearson,  1  C.  M.  &  R.  849. 
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Gurney  &  Co.  to  Womersley  «  Burt,  deducting  discount  at  the  rate  of 
5 1  per  cent  per  annum  for  the  time  these  bills  had  to  run;  and  Overend, 
Gumey  &  Co.'s  check  was  given  for  the  balance,  which  was  3285/.  2s,  S<L 
Womersley  &  Burt  made  out  a  separate  discount  ticket  from  them  to 
Anderson,  deducting  discount  at  the  rate  of  6  per  cent  per  annum,  and 
gave  him  their  check  for  3283/.  13«.  9rf.  The  difference  between  those  two 
checks,  viz.  1/.  8*.  lid.,  formed  the  remuneration  of  Womersley  <fe  Burt. 
After  this,  several  other  genuine  acceptances  of  P.  <k  C.  Van  Notten  were 
discounted  for  Anderson  in  the  same  manner,  the  parties  assuming  tacitly 
that  the  transactions  were  on  the  same  footing  as  the  first.  In  each  case 
Overend,  Gumey  &  Co.  took  the  discovmt  which  at  the  time  was  the  Bank 
of  England  rate ;  and  Womersley  &  Burt  in  each  case  made  out  a  separate 
ticket  at  a  different  rate,  and  gave  their  own  check  to  Anderson.  All  these 
bills  were  duly  honored. 

On  the  17th  December,  when  the  forged  bill,  the  subject  of  this  action, 
was  brought,  Overend.  Gurney  &  Co.  made  out  the  ticket  at  the  rate  of 
5  per  cent,  in  the  name  of  Womersley  &  Burt,  and  gave  their  check  for  the 
balance,  viz.  3011/.  19«.  7d.  Womersley  &  Burt  made  out  the  ticket  from 
them  to  Anderson  at  the  rate  of  6  per  cent  discount,  and  also  charging  him 
^  per  cent  commission  on  the  amount  of  the  bill,  and  gave  him  their  check 
for  the  balance,  viz.  2989/.  2s.  *5c/. ;  so  that  on  this  transaction  they  were 
to  receive  a  remuneration  of  22/.  175.  2d,  On  each  of  these  occasions  the 
transaction  was  entered  in  Overend,  Gumey  &  Co.'s  books  as  a  discount  to 
Womersley  &  Burt,  and  in  Womersley  &  Burt's  books  as  a  discount  by 
Overend,  Gumey  &  Co.,  and  also  as  a  discount  to  Anderson. 

The  Lord  Chief  Justice  told  the  juiy  that  a  person  who  gets  a  bill  dis- 
counted, if  he  does  not  endorse  or  guaranty  the  bill,  is  not  liable  for  the 
solvency  of  the  parties  to  the  bill ;  but  that,  if  it  turns  out  to  be  not  a 
genuine  bill,  he  is  liable,  as  there  is  a  complete  failure  of  consideration. 
He  told  the  jury  that  in  this  case  there  was  a  complete  failure  of  considera- 
tion, and  directed  them,  if  they  thought  that  the  discount  was  a  transac- 
tion between  the  plaintiffs  and  the  defendants,  to  find  for  the  plaintifis ; 
but,  if  they  thought  it  a  transaction  between  the  plaintiffs  and  Anderson 
through  the  agency  of  the  defendants,  they  should  find  for  the  defendants. 
The  jury  found  for  the  plaintiffs. 

BramweU  now  moved  for  a  rule  nisi  for  a  new  trial. 

CoLERiDOE,  J.  I  am  of  opinion  that  there  should  be  no  rule.  First  as 
to  the  verdict  being  against  evidence.  My  Lord  Chief  Justice  is  not  dis- 
satisfied with  the  verdict;  and  there  certainly  was  ample  evidence  to  sup- 
port it ;  there  were  circumstances  well  worthy  of  consideration  the  other 
way ;  of  which  that  which  made  the  strongest  impression  on  my  mind  was 
the  fact  that  there  were  some  bills  endorsed  or  guarantied  by  the  bill- 
brokers,  and  others  which  they  did  not  guaranty.  But  this  may  be  ex- 
plained by  reference  to  the  amount  of  the  bills,  or  the  credit  of  the  parties 
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to  them.  I  tberefore  think  that  the  verdict  should  not  be  disturbed  on 
the  ground  that  it  is  against  evidence. 

As  to  the  supposed  misdirection.  The  vendor  of  a  speciiio  chattel,  it  is 
not  disputed,  is  responsible  if  the  article  be  not  a  genuine  article  of  that 
kind  of  which  the  seller  represents  it  to  be.  And  the  question  raised  really 
is,  What  is  the  extent  of  the  want  of  genuineness  for  which  he  is  responsi- 
ble 1  Without  laying  down  the  limits,  it  is  clear  to  me  that  this  case  fell 
much  within  them.  In  effect  here  the  defendants  said  to  the  plaintiffs, 
Will  you  take,  without  recourse  to  us,  this  bill  which  purports  to  bear  the 
acceptance  of  P.  <fe  C.  Van  Notteu  %  By  doing  so  they  represented  it  to  be 
their  acceptance,  as  it  purported  to  be,  and  sold  it,  as  answering  that  de- 
scription. That  being  so,  the  case  is  not  so  strong  as  the  bar  of  brass  sold 
as  a  bar  of  gold,  mentioned  in  Gompertz  v.  Bartlett,^  or  of  the  altered  navy 
bill  in  Jones  v,  Ryde.' 

WiOHTMAN,  J.  There  was  abundant  evidence  that  the  defendants  acted 
as  principals  in  the  transaction  :  and  the  verdict  ought  not  to  be  disturbed 
on  that  point. 

As  to  the  other  point,  it  is  in  substance,  that  the  plaintiffs  really  ob- 
tained an  article  of  the  kind  which  the  defendants  professed  to  sell,  namely 
a  genuine  bill,  and  that  there  was  no  warranty  that  every  signature  on  the 
bill  was  genuine.  I  think  that  the  evidence  showed  that  the  defendants 
professed  to  sell  a  genuine  bill  accepted  by  P.  <&  C.  Van  Notten.  It  was 
upon  the  genuineness  of  that  acceptance  that  the  plaintiffs  entirely  relied 
for  their  security.  That  being  so,  I  cannot  distinguish  this  case  from  those 
referred  to  by  my  Brother  Coleridge.  In  considering  whether  a  defect  in 
an  article  renders  it  not  an  article  of  the  kind  of  which  it  was  represented 
to  be  on  the  sale,  or  is  merely  a  breach  of  a  collateral  warranty,  much 
must  depend  upon  the  special  circumstances  and  terms  of  the  rule.  Here 
I  think  that  the  bill,  not  being  an  acceptance  of  P.  &  C.  Van  Notten,  fails 
in  what  was  the  substance  of  the  description  by  which  it  was  held. 

My  Brother  £rle,  who  has  left  the  court,  authorizes  me  to  say  that  he 
concurs. 

Lord  Campbell,  C.  J.  I  agree  that  no  rule  should  be  granted  in  this 
case.  The  verdict  of  the  jury  finds  that,  in  cases  of  this  sort,  in  London, 
when  a  bill-broker  takes  a  bill  to  a  capitalist,  and  gets  it  discounted,  the 
transaction  is  between  the  capitalist  and  the  bill-broker,  and  not  between 
the  capitalist  and  the  bill-broker's  customer.  And,  so  far  from  being 
against  evidence,  the  verdict  was  founded  on  evidence  to  ray  mind  justify- 
ing no  other  conclusion.  There  is,  in  practice,  one  advice  note  or  dis- 
count ticket  made  out  between  the  capitalist  and  the  bill-broker,  and 
another  made  out  between  the  bill-broker  and  the  customer.  The  rates 
of  interest  at  which  the  bill  is  discounted  are  different,  and  bear  no  fixed 
relation  to  each  other  \  and  it  is  quite  immaterial  to  the  customer  whether 
1  2  E.  &  B.  854,  E.  C.  L.  R.  vol.  75.        «  5  Taunt.  488,  E.  C.  L.  R.  vol.  1. 
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the  bill-broker  takes  the  bill  because  he  has  got  funds  of  his  own  which  he 
is  willing  to  invest  in  discounting  it,  or  because  he  has  found  a  capitalist 
willing  to  discount  it  on  terms  that  will  leave  him  a  profit.  In  this  case, 
ths  fact  that  there  were  distinct*  and  separate  contracts,  one  between  the 
plaintiifs  and  the  defendants,  and  the  other  between  the  defendants  and 
Anderson,  seems  to  me  established  most  clearlv. 

As  to  the  other  objection  ;  I  am  of  opinion  that,  though  the  defendants, 
by  not  endorsing  or  guarantying  the  bill,  preserved  themselves  from  war- 
ranting the  solvency  of  any  of  the  parties,  yet  they  did  undertake  that  the 
instrument  was  what  it  purported  to  be.  It  is  not  disputed  that  in  fact 
the  discount  of  their  bill  by  the  plaintiffs  was  solely  on  the  faith  of  its 
being  an  acceptance  of  P.  k  C.  Van  Notten,  which  it  was  not ;  and  in  con- 
sequence of  its  being  so  it  was  valueless.  The  possibility  of  recourse  against 
the  estate  of  Anderson,  a  convict  and  a  bankrupt,  did  not  prevent  there 
being  a  total  failure  of  consideration.  I^ule  refused. 

Bramwell,  on  a  subsequent  day  (November  9),  moved  ^  for  leave  to  ap- 
peal, under  the  Common  Law  Procedure  Act,  1854,*  on  the  point  as  to  mis- 
direction. He  expressed  some  doubt  whether,  under  this  Act,  the  Court 
would  grant  leave  to  appeal  on  an  ex  parte  application,  or  only  grant  a  rule 
nisi  so  as  to  enable  the  opposite  party  to  resist  the  application. 

Cur,  adv,  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  (November  16),  said  that, 
after  the  repeated  decisions,  the  court  thought  it  must  be  considered  settled 
law,  that  the  plaintiffs  were,  under  such  circumstances,  entitled  to  recover 
the  money  paid,  as  paid  on  a  consideration  which  had  failed.  That  being 
so,  the  court,  on  consideration,  thought  that  it  ought  not  in  a  sound  exer- 
cise of  its  discretion  to  give  leave  to  appeal.  Leave  refused* 


EICHHOLZ  v.  BANNISTER. 
In  the  Common  Pleas,  November  17,  1864. 

[Reported  in  17  Common  Bench  Reports,  New  SerieSf  708.] 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plaintiff 
for  money  received  by  the  defendant  for  the  use  of  the  plaintiff,  for  money 
paid  by  the  plaintiff  for  the  defendant  at  his  request,  and  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated;  Claim,  19/. 
Plea,  never  indebted,  whereupon  issue  was  joined. 

The  cause  was  tried  in  the  court  of  record  for  the  trial  of  civil  actions 
within  the  city  of  Manchester,  before  the  deputy  recorder,  when  the  facts 

1  Before  Lord  Campbell,  C.  J.,  Coleridoe,  Wiohtman,  and  Erle,  JJ. 
«  17  &  18  Vict.  c.  126,  §  85. 


SECT.  L]  EICHHOLZ  V.  BANNISTER.  369 

which  appeared  in  evidence  were  as  follows : — The  plaintiff  was  a  commission- 
agent  at  Manchester.  The  defendant  was  a  job-warehouseman  in  the  same 
place.  On  the  18th  of  April  last,  the  plaintiff  went  to  the  defendant's 
warehouse,  and  there  saw,  among  other  goods  which  the  defendant  had  just 
purchased,  17  pieces  of  prints,  which  he  offered  to  buy  of  him  at  b\d,  a 
yard.  After  some  discussion,  the  defendant  agreed  to  sell  them,  and  gave 
the  plaintiff  an  invoice  in  the  following  form,  the  whole  of  which  was  printed, 
with  exception  of  the  parts  in  italics :  — 

21  Chorlton  Street,  Portland  Street, 
Manchester.    April  18th,  1864. 
Mr.  Etckhoh 

Bought  of  E.  Bannister,  Job-warehouseman 

Prints,  Fents,  Grey  Fustians,  &c.     Job  and  perfect  Yarns  in   Hanks, 
Cops,  and  Bundles. 

n  pieces  of  prints,  52  yds,  at  b\d,  £19     0     0 

1^  per  cejU  fw  cash  6     0 

£18  14     0 


The  plaintiff  paid  for  the  goods  before  he  left  the  warehouse,  and  the 
defendant  sent  them  by  a  porter  to  the  plaintiff's  place  of  business.  The 
plaintiff  sold  the  lot  a  few  days  afterwards  for  19/.  15«.  net.  The  goods 
were  subsequently  returned  to  the  plaintiff,  they  having  been  recognized 
as  goods  which  had  been  stolen  from  the  premises  of  one  Krauss.  The 
goods  were  taken  possession  of  by  the  police,  and  the  thief,  one  Aspinall, 
was  tried  at  the  general  quarter  sessions  of  the  peace  holden  in  and  for  the 
City  of  Manchester  on  the  9th  of  May  last,  and  convicted,  and  sentenced 
to  penal  servitude  for  four  years. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  case  to 
go  to  the  jury,  inasmuch  as  there  is.no  implied  warranty  of  title  on  the 
sale  of  goods. 

For  the  plaintiff  it  was  insisted  that  he  was  entitled  to  recover,  the  money 
having  been  paid  upon  a  consideration  which  had  wholly  failed. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
the  amount  claimed,  reserving  leave  to  the  defendant  to  move  to  set  aside 
the  verdict  and  enter  a  nonsuit  or  a  verdict  for  the  defendant,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Holker,  on  a  fonner  day  in  this  term,  obtained  a  rule  nisi  accordingly. 
He  referred  to  Crosse  v,  Gardner ;  *  Pasley  v.  Freeman  ;  ^  Morley  v,  Atten- 
borough,'  and  Hall  v.  Conder.* 

C,  Pollock  now  showed  cause.  The  question  is,  whether  there  is  any 
implied  warranty  of  title  upon  a  sale  of  goods.     That  there  is  such  warranty 

1  Carth.  90.  «  8  T.  R.  51.  »  8  Ex.  600. 

«  2  C.  B.  N.  8.  22,  40  (E.  C.  L.  R.  vol.  89). 

24 
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according  to  the  Roman,^  the  French,^  the  American,'  the  Scotch,  and  almoBt 
every  hiw  of  the  continent  of  £urope,  is  clear :  and  there  are  not  wanting 
authorities  to  show  that  it  is  so  in  the  law  of  this  country.  *'  By  the  civil 
law/'  says  Blackstone,^  '*  an  implied  warranty  was  annexed  to  every  sale,  in 
respect  of  the  title  of  the  vendor ;  and  so,  too,  in  our  law,  a  purchaser  of 
goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them 
as  his  own,  and  the  title  proves  deficient,  without  any  express  warranty  for 
that  purpose.'*  In  Crosse  v.  Gardner,^  the  plaintiff  declared  quod  cum  (on 
such  a  day)  colloquium  fuil  between  the  plaintiff  and  the  defendant  con- 
cerning the  buying  and  selling  two  oxen,  which  the  defendant  then  had  in 
his  possession,  and  he  (the  defendant)  adtunc  et  ibidem  fal^o  et  malitiose 
affirmabat  that  those  oxen  were  his  (the  defendant's)  proper  goods,  to  which 
the  plaintiff  giving  credit  bought  the  said  oxen  of  the  defendant  for  so 
much  money,  when  in  truth  the  said  oxen  then  were  the  proper  goods  of 
T.  S.,  and  that  he  the  said  T.  S.  postea,  etc.,  lawfully  recovered  the  said 
oxen  from  the  plaintiff,  and  licet  (the  defendant)  scepius  requisit  fnit^  3'et  he 
refused  to  give  the  plaintiff  satisfaction  for  the  same.  Upon  motion  iu 
arrest  of  judgment  it  was  contended  that  the  declaration  was  ill,  because 
the  plaintiff  had  not  alleged  that  the  defendant  (sciens  that  these  were  the 
oxen  of  T.  S.)  did  affirm  them  to  be  his  oxen,  nor  allege  this  to  be  done 
deceptiv^y  nor  set  forth  any  warranty,  but  generally  that  the  defendant  did 
affirm  these  to  be  his  (the  defendant's)  oxen,  which  was  not  sufficient  to 
maintain  the  action,  because  a  man  may  be  mistaken  in  his  property  and 
right  to  a  thing,  without  any  fraud  or  ill  intent.  But  the  court  held  that 
tlie  action  would  lie  upon  a  bare  affirmation,  vt  sitpi^a,  —  referring  to  Harvey 
V.  Young,*  Bosdeu  v.  Thiune,'  Funiis  v,  Leicester,®  Leakins  v,  Clissel,*  and 
Ekins  V,  Tresham.^^  In  Medina  v.  Stoughton,^^  it  was  held  that  an  action 
lies  against  the  seller  of  goods  for  affirming  them  at  the  time  of  the  sale 
to  be  his  own,  when  they  were  not,  if  he  was  in  possession  of  them  at  the 
time  of  the  sale ;  and  that  it  is  no  answer  that  he  bought  them  bona  fide,  and 
believed  them  to  be  his.  Offering  to  sell  generally  is  sufficient  evidence  of 
offering  to  sell  as  owner :  per  Leb,  C.  J.,  in  Ryall  v,  Rowles."  And  see  the 
judgment  of  Buller,  J.,  in  Pasley  v.  Freeman."  In  Morley  v.  Attenborough," 
although  the  conclusion  arrived  at  by  the  court  is,  that  there  is  no  implied 
warranty  of  title  in  the  contract  of  sale  of  a  personal  chattel,  yet  many  of 
the  authorities  referred  to  in  the  judgment  delivered  by  Parke,  B.,  sustain 
the  present  argument ;  and  the  decision  may  well  be  warranted  by  the 

1  Cod.  lib.  8,  tit.  45.     Dig.  lib.  21,  tit.  2. 

«  Code  Civil,  art.  1626.     Troplong,  Ch.  4,  De  la  Vente. 

*  Armstrong  v,  Percy,  5  Wend.  535 ;  Blasdale  v,  Babcock,  1  Johns.  517 ;  Sedgwick 
on  Damages,  2d  Ed.  298  ;  2  Kent's  Commentaries,  478. 

*  2  BL  Com.  451.  *  Carth.  90.  •  Yelv.  20.  »  Yelv.  40. 

8  Cro.  Jac.  474,  1  Boll.  Abr.  91.  »  1  Sid.  146.  »•  1  Lev.  102. 

»  1  Ld.  Raym.  598,  Salk.  210.  w  1  Vea.  848,  851.  »  8  T.  R.  56,  57. 

w  8  Ex.  500. 
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circumstance  of  the  vendor  being  a  pawnbroker  and  the  subject  of  sale  an 
iinredeemed  pledge.  ''  With  respect  to  executory  contracts  of  purchase 
and  sale/'  says  that  learned  judge,  "where  the  subject  is  unascertained, 
and  is  afterwards  to  be  conveyed,  it  would  probably  be  implied  that  both 
parties  meant  that  a  good  title  to  that  subject  should  be  transferred,  in  the 
same  manner  as  it  would  be  implied,  under  similar  circumstances,  that  a 
merchantable  article  was  to  be  supplied.  Unless  goods  which  the  party 
could  enjoy  as  his  own,  and  make  full  use  of,  were  delivered,  the  contract 
would  not  be  performed.  The  purchaser  could  not  be  bound  to  accept  if 
he  discovered  the  defect  of  title  before  delivery ;  and,  if  he  did,  and  the 
goods  were  recovered  from  him,  he  would  not  be  l)ound  to  pay,  or,  having 
paid,  he  would  be  entitled  to  recover  back  the  price,  as  on  a  consideration 
which  had  failed.  But,  when  there  is  a  baigain  and  sale  of  a'specific  as- 
certained chattel,  which  operates  to  transmit  the  property,  and  nothing  is 
said  about  title,  what  is  the  legal  effect  of  that  contract  1  Does  the  contract 
necessarily  import,  unless  the  contrary  be  expressed,  that  the  vendor  has  a 
good  title  1  or,  has  it  merely  the  effect  of  transmitting  such  title  as  the 
vendor  has  1  According  to  the  Koman  law,^  and  in  Fi'ance,^  and  Scotland, 
and  partially  in  America,*  there  is  always  an  implied  contract  that  the 
vendor  has  the  right  to  dispose  of  the  subject  which  he  sells ;  ^  but  the 
result  of  the  older  authorities  is,  that  there  is  by  the  law  of  Elngland  no 
warranty  of  title  in  the  actual  contract  of  sale,  any  more  than  there  is  of 
quality.  The  rule  of  caveat  emptor  applies  to  both  ;  but,  if  the  vendor 
knew  that  he  had  no  title,  and  concealed  that  fact,  he  was  always  held 
responsible  to  the  purchaser  as  for  a  fraud,  in  the  same  way  that  he  is  if  he 
knew  of  the  defective  quality.  This  rule  will  be  found  in  Co.  Litt.  102  or, 
3  Rep.  22  a ;  Noy's  Maxims,  42 ;  Fitz.  Nat.  Brev.  94  C. ;  in  Sprigwell  v. 
Allen,*  cited  by  Littlbdale,  J.,  in  Early  v.  Garrett,*  and  in  Williamson  v. 
Allison,'  referred  to  in  the  argument.  Lord  Hale  says,  *  Though  the  words 
assign,  set  over,  and  transfer,  do  not  amount  to  a  covenant  against  an  eign 
title,  yet  as  against  the  covenantor  himself,  it  will  amount  to  a  covenant 
against  all  claiming  under  him  ; '  Deering  v,  Farrington.*  It  may  be,  that 
as  in  the  earlier  times  the  chief  transactions  of  purchase  and  sale  were  in 
markets  and  fairs,  where  the  bona  fide  purchaser,  without  notice,  obtained 
a  good  title  as  against  all  except  the  Crown  (and  afterwards  a  prosecutor  to 
whom  restitution  is  ordered,  by  the  21  H.  8,  c.  11),  the  common  law  did  not 
annex  a  warranty  to  any  contract  of  sale.  Be  that  as  it  may,  the  older 
authorities  are  strong  to  show  that  there  is  no  such  warranty  implied  by 

»  VifU  Domat,  Book  1,  tit.  2,  §  2,  art.  3.  «  Code  Civil,  ch.  4,  §  1,  art.  1603. 

*  Defreeze  v,  Trumper,  1  Johns.  Rep.  274;  Broom's  Maxims,  628,  whei*e  this  subject 
is  well  discussed. 

*  Bell  on  Sale,  94.  »  Aleyn,  91. 

*  9  B.  &  C.  932  (E.  C.  L.  R.  vol.  17)  4  M.  &  R.  687.  ^  2  East,  469. 
8  8  Keb.  804. 
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law  from  the  mere  sale.  In  recent  times  a  different  notion  appears  to  have 
been  gaining  ground  (see  note  of  the  learned  editor  to  3  Rep.  22  a) ;  and 
Mr.  Justice  Blackstone  says,  *  In  contracts  for  sale  it  is  constantly  under- 
stood that  the  seller  undertakes  that  the  commodity  he  sells  is  his  own  ; ' 
and  Mr.  Wooddeson,  in  his  Lectures,^  goes  so  far  as  to  assert  that  the  rule 
of  caveat  emptor  is  exploded  altogether,  which  no  authority  warrants.  At 
all  times,  however,  the  vendor  was  liable  if  there  was  a  warranty  in  fact ; 
and,  at  an  early  period,  the  affirming  those  goods  to  be  his  own  by  a  vendor 
in  possession,  appears  to  have  been  deemed  equivalent  to  a  warranty.  Lord 
Holt,  in  Medina  v.  Stoughton,'  says  that,  '  where  one  in  possession  of  a 
personal  chattel  sells  it,  the  bare  affirming  it  to  be  his  own  amounts  to  a 
wan-anty ;  *.  and  Mr.  Justice  Bulleb,  in  Pasley  v.  Freeman,"  disclaims  any 
distinction  between  the  effect  of  an  affirmation,  when  the  vendor  is  in  pos- 
session or  not,  treating  it  as  equivalent  to  a  warranty  in  both  cases.  Some 
of  the  text-writers  drop  the  expression  of  *  warranty '  or  *  affirmation,'  and 
lay  down  in  general  terms,  that,  if  a  man  sells  goods  as  his  own,  and  the 
title  is  deficient,  he  is  liable  to  make  good  the  loss ;  ^  the  commentator  cites 
for  that  position  Furnis  v.  Leicester,'  in  both  which  cases  there  was  an 
allegation  that  the  vendor  affirmed  that  he  had  a  title,  and  therefore  it 
\70uld  seem  that  the  learned  author  treated  the  expression  '  selling  as  his 
own '  as  equivalent  to  an  affirmation  or  warranty.  So,  -Chancellor  Kent, 
in  2  Comm.  478,  says,  that,  *  in  every  sale  of  a  chattel,  if  the  possession 
be  in  another,  and  there  be  no  covenant  or  warranty  of  title,  the  rule  of 
caveat  emptor  applies,  and  the  party  buys  at  his  peril;  but  if  the  seller 
has  possession  of  the  article,  and  he  sells  it  as  his  own,  and  for  a  fair  price, 
he  is  understood  to  warrant  the  title.'  From  the  authorities  in  our  law, 
to  which  may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tindal, 
in  Ormrod  v.  Huth,*  it  would  seem  that  there  is  no  implied  warranty  of 
title  on  the  sale  of  goods,  and  that,  if  there  be  no  fraud,  a  vendor  is  not 
liable  for  a  bad  title,  unless  there  is  an  express  warranty,  or  an  equivalent 
to  it,  by  declarations,  or  conduct ;  and  the  question,  in  each  case,  where 
there  is  no  warranty  in  express  terms,  will  be,  whether  there  are  such  cir- 
cumstances as  to  be  equivalent  to  such  a  waiTanty.  Usage  of  trade,  if 
proved  as  a  matter  of  fact,  would,  of  course,  be  sufficient  to  raise  an  infer- 
ence of  such  an  engagement ;  and,  without  proof  of  such  usage,  the  very 
nature  of  the  trade  may  be  enough  to  lead  to  the  conclusion  that  the  person 
carrying  it  on  must  be  understood  to  engage  that  the  purciiaser  shall  enjoy 
that  which  he  buys,  as  against  all  persons.  It  is,  perhaps,  with  reference 
to  such  sales,  or  to  executory  contracts,  that  Blackstone  makes  the  statement 
above  referred  to.  "We  do  not  suppose  that  there  would  be  any  doubt,  if  the 
articles  were  bought  in  a  shop  professedly  carried  on  for  the  sale  of  goods, 
that  the  shopkeeper  must  be  considered  as  warranting  that  those  who  pur- 

J  Vol.  2,  p.  415.  »  1  Salk.  210;  Ld.  Rajm  693.  »  8  T.  R.  57. 

<  2  Bl.  Com.  451.        *  Cro.  Jac.  474,  and  1  Roll.  Abr.  70.        «  14  M.  &  W.  664. 
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chose  will  have  a  good  title  to  keep  the  goods  purchased.  In  such  a  case, 
the  vendor  sells  '  as  his  own/  and  that  is  what  is  equivalent  to  a  warranty 
of  title.  But,  in  the  case  now  under  consideration,  the  defendant  can  be  made 
responsible  only  as  on  a  sale  of  a  forfeited  pledge,  eo  nomine.  The  vendor 
must  be  considered  as  selling  merely  the  right  to  the  pledge  which  he  him 
self  had.''  There  is  nothing  in  that  judgment  to  militate  against  the  claim 
of  the  plaintiff  here.  The  circumstance  of  a  tradesman  selling  goods  in  a 
public  shop  is  a  representation  to  nil  the  world  that  that  which  he  is  selling 
is  his  own  property.  In  Chapman  v.  Speller,*  the  defendant  at  a  sheriff's 
sale  bought  goods  from  the  sheriff  for  18/. ;  the  plaintiff,  who  was  also  at 
the  sale,  bought  the  defendant's  bargain  of  him  for  5/.,  and  paid  him  the 
231, ;  the  defendant  paid  the  sheriff  the  18/.,  and  the  sheriff  began  to  deliver 
the  goods  to  the  plaintiff,  but  they  were  then  claimed  as  not  being  the 
property  of  the  execution-debtor,  and  were  recovered  by  the  true  owner ; 
and,  in  an  action  upon  an  alleged  warranty  that  the  vendor  (the  defendant) 
had  title  to  sell,  it  was  held  that  there  was  no  implied  warranty  by  the 
defendant  that  he  had  title,  nor  any  failure  of  consideration,  —  the  plaintiff 
having  paid  the  23/.  to  the  defendant,  not  for  the  goods,  but  for  the  right 
which  the  defendant  had  acquired  by  his  purchase,  and  this  consideration 
not  having  failed.  But,  in  delivering  judgment,  Patteson,  J.,  says :  **  In 
deciding  for  the  defendant  under  these  circumstances,  we  wish  to  guard 
against  being  supposed  to  doubt  the  riglit  to  recover  back  money  paid  upon 
an  ordinary  purchase  of  a  chattel,  where  the  purchaser  does  not  have  that 
for  which  he  paid."  In  Sims  v.  Marryat,^  Lord  Campbell,  in  delivering 
judgment,  says,  obiter,  —  "I  do  not  think  it  necessary  to  inquire  what  the 
law  would  be  in  the  absence  of  an  express  warranty.  On  that  point  the 
law  is  not  in  a  satisfactory  state.  The  decision  in  Morley  v,  Attenborough  * 
was,  that  a  pawnbroker,  selling  an  unredeemed  pledge  as  such,  did  not 
warrant  the  title  of  the  pawnor.  Of  that  decision  I  approve ;  but  a  great 
many  questions,  beyond  the  mere  decision,  arise  on  the  very  able  judgment 
of  the  learned  Baron  in  that  case,  which  I  fear  must  remain  open  to  con- 
troversy. It  may  be  that  the  learned  Baron  is  correct  in  saying,  that,  on 
a  sale  of  personal  property,  the  maxim  of  caveat  emptor  does  by  the  law  of 
England  apply ;  but,  if  so,  there  are  many  exceptions  stated  in  the  judgment 
which  well  nigh  eat  up  the  rule.  Executory  contracts  are  said  to  be  ex- 
cepted ;  so  are  sales  in  retail  shops,  or  where  there  is  a  usage  of  trade ;  so 
that  there  may  be  difficulty  in  finding  cases  to  which  the  rule  would  prac- 
tically apply."  [Erle,  C.  J.,  referred  to  Noy's  Maxims,  c.  42,  p.  89,* 
where  it  is  said,  '*  If  I  take  the  horse  of  another  man,  and  sell  him,  and 
the  owner  take  him  again,  I  may  have  an  action  of  debt  for  the  money ; 
for  the  bargain  was  perfect  by  the  delivery  of  the  horse ;  and  caveat  emptor"] 
That  can  hardly  be  considered  law  at  this  day. 

1  14  Q.  B.  621  (E.  C.  L.  R.  vol.  68).  «  17  Q.  B.  281,  290  (E.  C.  L.  R.  vol.  79). 
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Holker,  in  support  of  his  rule.  The  real  question  is,  whether  there  is  a 
warranty  of  title  to  goods  sold  in  a  shop  or  warehouse ;  or,  in  other  words, 
whether  the  money  which  the  buyer  has  paid  for  them,  can,  if  the  vendor 
turns  out  to  have  no  title,  be  recovered  back  as  upon  a  failure  of  considera- 
tion. As  a  general  rule,  there  is  by  the  law  of  England,  whatever  may  be 
the  law  of  other  commercial  countries,  no  implied  warranty  of  title  ou  the 
sale  of  a  chattel  The  law  is  the  same  with  respect  to  warranty  of  title 
to  land  as  of  title  to  goods.  [Byles,  J.  Chancellor  Kent,  in  his  Commen- 
taries,^ states  the  contrary  to  be  the  law  of  England  as  well  as  that  of 
America.]  The  English  authorities  he  refers  to,^  with  the  exception  of  the 
passage  in  Blackstone,  do  not  bear  him  out.  The  rule  is  clearly  laid  down 
by  TiNDAL,  C.  J.,  in  Ormrod  v,  Huth  :  •  "  The  rule  which  is  to  be  derived 
from  all  the  cases  appears  to  us  to  be,  that  where  upon  the  sale  of  goods 
the  purchaser  is  satisfied  without  requiring  a  warranty  (which  is  a  matter 
for  his  own  consideration),  he  cannot  recover  upon  a  mere  representation 
of  the  quality  by  the  seller,  unless  he  can  show  that  the  representation  was 
bottomed  in  fraud.  If  indeed,  the  representation  was  false  to  the  knowledge 
of  tlie  party  making  it,  this  would  in  general  be  conclusive  of  fraud ;  but, 
if  the  representation  was  honestly  made,  and  believed  at  the  time  to  be  true 
by  the  party  making  it,  though  not  true  in  point  of  fact,  we  think  this  does 
not  amount  to  fraud  in  law,  but  that  the  rule  of  caveai  emptor  applies,  and 
the  representation  itself  does  not  furnish  a  ground  of  action.  And,  although 
the  cases  may,  in  appearance,  raise  some  difference  as  to  the  effect  of  a  false 
assertion  or  representation  of  title  in  the  seller,  it  will  be  found,  on  exami- 
nation, that  in  each  of  those  cases  there  was  either  an  assertion  of  title 
embodied  in  the  contract,  or  a  representation  of  title  which  was  false  to  the 
kuowledge  of  the  seller."  That,  it  is  submitted,  is  a  correct  exposition  of 
the  law  upon  the  subject ;  and  it  has  never  been  questioned.  Almost  all 
the  authorities  are  referred  to  and  commented  upon  in  Morley  v.  Atten- 
borough  ]  and  the  result  arrived  at  is,  that,  by  the  common  law  of  England, 
there  is  no  implied  warranty  of  title  from  the  mere  contract  of  sale  of  a 
chattel.  The  doctrine  is  still  further  carried  out  in  Hall  t>.  Conder,*  where 
Williams,  J.,  in  delivering  the  judgment  of  the  court,  says  :  "  With  regard 
to  the  sale  of  ascertained  chattels,  it  has  been  held  that  there  is  not  any 
implied  warranty  of  either  title  or  quality,  unless  there  are  some  circum- 
stances beyond  the  mere  fact  of  a  sale,  from  which  it  may  be  implied.  The' 
law  on  this  subject  was  very  fully  explained  by  Parke,  B.,  in  giving  the 
j  udgment  of  the  Court  of  Exchequer  in  Morley  v.  Attenborough."  [Erle,  C.  J. 
In  both  those  cases,  the  dicta  you  rely  on  were  extra-judicial,  not  necessary 

1  Vol.  2,  p.  478. 

2  2  Bl.  Com.  451 ;  Bacon's  Abridgment,  Actions  on  the  Case  (E) ;  Comyn  on 
Contracts,  Part  3,  c  8 ;  Stuart  v.  Wilkins,  Dougl.  18,  and  Parkinson  v.  Lee,  2  East, 
314. 

«  14  M.  &  W.  651,  664.  <  2  C.  B.  n.  s.  22,  40  (E.  C.  L.  R.  vol.  89). 
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to  the  determination  of  the  question  in  issue.]  They  are,  at  all  events, 
strong  expressions  of  opinion.  [Erle,  C.  J.  Very.]  In  a  note  to  William- 
son V,  Allison,^  the  following  MS.  note  of  Sprigwell  v,  Allen,^  by  Burj^et,  J., 
is  given :  "  In  an  action  on  the  case  for  selling  a  horse  as  the  defendant's 
own,  when  in  truth  it  was  the  horse  of  A.  B.,  upon  not  guilty  pleaded,  it 
appeared  that  the  defendant  bought  the  horse  in  Smithfield,  but  did  not 
take  care  to  have  him  legally  tolled ;  yet,  as  the  plaintiff  could  not  prove 
that  the  defendant  knew  it  to  be  the  horse  of  A.  B.,  the  plaintiff  was  non- 
suited \  for,  the  scienter  or  fraud  is  the  gist  of  the  action  where  there  is  no 
warranty;  for  there  the  party  takes  upon  himself  the  knowledge  of  the 
title  to  the  horse  and  of  his  qualities."  The  note  goes  on,  —  '*  See  also 
Chandler  v,  Lopus,  in  the  Exchequer  Chamber,'  to  the  same*  purpose. 
The  same  MS.  also  refers  to  another  case :  '  So,  if  a  man  sell  six  blank  lot- 
tery tickets,  and  afterwards  another,  as  owner  of  these  tickets,  recover 
them  of  the  vendee,  unless  the  vendor  knew  them  to  be  the  property  of 
another,  or  warranted  them,  neither  this  action  (under  the  title  Case  of 
torts  in  nature  of  deceit  and  other  wrongs)  nor  assumpsit  for  money  had 
and  received  to  the  vendee's  use  will  lie.  Per  Holt,  C.  J.,  Paget  v,  Wilkin- 
son.' *  And  see  Denison  v.  Ralphson,*  where  an  opinion  is  given  on  the  very 
point  in  question ;  for,  on  the  second  count,  which  stated  a  warranty  that 
the  goods  sold  were  good  and  merchantable,  and  averred  that  the  defendant 
delivered  them  bad  and  not  merchantable,  knowing  them  to  be  naught,  the 
court  observe,  that,  though  the  declaration  be  '  knowing  them  to  be  naught,' 
yet  the  knowledge  need  not  be  proved  in  evidence."  [Erle,  C.  J.  If  I 
sell  an  article  as  my  article,  is  not  that  a  contract  that  the  article  is  mine  ? 
Has  any  court  decided,  that,  under  such  circumstances,  the  money  paid  is 
not  recoverable  back,  if  it  turn  out  that  the  seller  has  no  title?]  In 
Walker's  Case,'  it  is  laid  down,  that,  "  if  a  man  sell  goods  for  money  to  be 
paid  at  several  days,  in  such  case,  although  the  goods  be  taken  by  one  who 
hath  right  before  the  day,  yet  the  seller  shall  have  an  action  of  debt  in 
respect  of  the  contract."  To  which  is  added  in  the  note,  —  "And,  unless 
the  seller  knew  the  goods  to  be  the  property  of  another,  or  warranted  them, 
the  buyer  must  bear  the  loss ;  for,  the  rule  is,  caveat  emptory*  —  citing  1  Inst. 
102  a;  2  Inst.  247.  [Erle,  C.  J.  That  is  merely  talking,  not  adjudging.] 
In  Early  v,  Garrett,'  Littledale,  J.,  says :  "  It  has  been  held,  that,  where 
a  man  sells  a  horse  as  his  own,  when  in  truth  it  is  the  horse  of  another, 
the  purchaser  cannot  maintain  an  action  against  the  seller,  unless  he  can 
show  that  the  seller  knew  it  to  be  the  horse  of  the  other  at  the  time  of  the 
sale,  —  the  scienter  or  fraud  being  the  gist  of  the  action  where  there  is  no 
warranty,  for  there  the  party  takes  upon  himself  the  knowledge  of  the  title 
to  the  horse,  and  of  his  qualities."     [Erle,  C.  J.,  referred  to  Brown  v, 

1  2  East,  448.  «  Aleyn,  91.  «  Cro.  Jnc.  4. 

*  Tr.  8  W.  8,  Guildhall.  »  1  Ventr.  866.  «  8  Co.  Rep.  22a. 

7  9  B.  &  C.  928  (E.  C.  L.  K.  vol.  17);  4  M.  &  R.  087. 
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Edgington.^]  In  Broom's  Legal  Maxims,^  the  result  of  the  authorities, 
ancient  and  modern,  is  thus  summed  up  :  "  Upon  the  whole,  we  may 
safely  conclude,  that,  with  regard  to  the  sale  of  ascertained  chattels,  there 
is  not  any  implied  warranty  of  either  title  or  quality,  unless  there  are  some 
circumstances  beyond  the  mere  fact  of  a  sale,  from  which  it  may  be  implied." 
The  mere  fact  of  the  sale  taking  place  in  a  shop  surely  cannot  make  any 
difference.  As  to  the  failure  of  consideration,  that  raises  very  nearly  the 
same  question.  "  It  may  be,"  says  Parke,  B.,  in  Morley  v,  Attenborough,* 
"that,  though  there  is  no  implied  warranty  of  title,  so  that  the  vendor 
would  not  be  liable  for  a  breach  of  it  to  unliquidated  damages,  yet  the 
purchaser  may  recover  back  the  purchase-money,  as  on  a  consideration  that 
failed,  if'  it  could  be  shown  that  it  was  the  understanding  of  both  parties 
that  the  bargain  should  be  put  an  end  to  if  the  purchaser  should  not 
have  a  good  title.  But,  if  there  is  no  implied  warranty  of  title,  some 
circumstances  must  be  shown  to  enable  the  plaintiff  to  recover  for 
money  had  and  received."  In  the  present  case,  the  defendant  sold  in 
the  usual  and  ordinary  course  of  business,  without  any  warranty  or  repre- 
sentation of  any  sort,  and  without  any  knowledge  that  he  had  not  the 
full  right  openly  to  sell  that  which  he  had  as  openly  bought.  To  hold 
that  any  implication  of  warranty  of  title  arises  under  such  circumstances 
will  be  to  establish  a  doctrine,  not  only  new  to  the  law  of  England, 
but  fraught  with  inconveniences  the  extent  of  which  cannot  well  be 
foreseen.* 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
plaintiff  brings  his  action  to  recover  back  money  which  he  paid  for  goods 
bought  by  him  in  the  shop  of  the  defendant,  which  were  afterwards  lawfully 
claimed  from  him  by  a  third  person,  the  true  owner,  from  whom  they  had 
been  stolen.  The  plaintiff  now  claims  to  recover  back  the  money  as  having 
been  paid  by  him  upon  a  consideration  which  has  failed.  The  jury  at  the 
trial  found  a  verdict  for  the  plaintiff,  under  the  direction  of  the  learned 
judge  who  presided ;  and  a  rule  has  been  obtained  on  behalf  of  the  defend- 
ant to  set  aside  that  verdict  and  to  enter  a  nonsuit,  on  the  ground  that  it 
is  part  of  the  common  law  of  England  that  the  vendor  of  goods  by  the 
mere  contract  of  sale  does  not  warrant  his  title  to  the  goods  he  sells,  that 
the  buyer  takes  them  at  his  peril,  and  that  the  rule  caveat  emptor  applies. 
The  case  has  been  remarkably  well  argued  on  both  sides ;  and  the  court  are 
much  indebted  to  the  learned  counsel  for  the  able  assistance  they  have 
rendered  to  them.  The  result  I  have  arrived  at,  is,  that  the  plaintiff  is 
entitled  to  retain  his  verdict.  I  consider  it  to  be  clear  upon  the  ancient 
authorities,  that,  if  the  vendor  of  a  chattel  by  word  or  conduct  gives  the 
purchaser  to  understand  that  he  is  the  owner,  that  tacit  representation 
forms  pai-t  of  the  contract,  and  that,  if  he  is  not  the  owner,  his  contract  is 

;     1  2  M.  &  G.  279  (E.  C.  L.  R.  vol.  40);  2  Scott  N.  R.  496.  «  4th  Ed.  768. 
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broken.  So  is  the  law  laid  down  in  the  very  elaborate  judgment  of  Pares,  B., 
in  Morley  v.  Attenborough,^  where  that  learned  judge  puts  the  case  upon 
which  I  ground  my  judgment.  A  difference  is  taken- iu  some  of  the  cases 
between  a  warranty  and  a  condition :  ^  but  that  is  foreign  to  the  present 
inquiry.  In  Morley  v,  Attenborough,'  Parkk,  B.,  says :  "  We  do  not  sup- 
pose that  there  would  be  any  doubt,  if  the  articles  are  bought  in  a  shop 
professedly  carried  on  for  the  sale  of  goods,  that  the  shopkeeper  must  be 
considered  as  warranting  that  those  who  purchase  will  have  a  good  title 
to  keep  the  goods  purchased.  In  such  a  case  the  vendor  sells  '  as  his  own/ 
and  that  is  what  is  equivalent  to  a  warranty  of  title."  No  doubt,  if  a 
shopkeeper,  in  words  or  by  his  conduct,  affirms  at  the  time  of  the  sale  that 
he  is  the  owner  of  the  goods,  such  affirmation  becomes  part  of  the  con- 
tract, and,  if  it  turns  out  that  he  is  not  the  owner,  so  that  the  goods 
are  lost  to  the  buyer,  the  price  which  he  has  received  may  be  recovered 
back.  I  ventured  to  throw  out  some  remarks  in  the  course  of  the  argument 
upon  the  doctrine  relied  on  by  Mr.  Holker,  which  he  answered  by  assertion 
after  assertion,  coming  no  doubt  from  judges  of  great  authority  in  the  law, 
to  the  effect  that  upon  a  sale  of  goods  there  is  no  implied  warranty  of  title. 
The  passage  cited  from  Noy  certainly  putB  the  proposition  in  a  manner  that 
must  shock  the  understanding  of  any  ordinary  person.  But  I  take  the 
principle  intended  to  be  illustrated  to  be  this,  —  I  am  in  possession  of  a 
horse  or  other  chattel ;  I  neither  affirm  nor  deny  that  I  am  the  owner  ;  if 
you  choose  to  take  it  as  it  is,  without  more,  caveat  emptor ;  you  have  no 
remedy,  though  it  should  turn  out  that  I  have  no  title.  Where  that  is  the 
whole  of  the  transaction,  it  may  be  that  there  is  no  warranty  of  title. 
Such  seems  to  have  been  the  principle  on  which  Morley  v,  Atteuborough 
was  decided.  The  pawnbroker,  when  he  sells  an  unredeemed  pledge,  vir- 
tually says,  —  I  have  under  the  provisions  of  the  statute*  a  right  to  sell. 
If  you  choose  to  buy  the  article,  it  is  at  your  own  peril.  So,  in  the  case 
of  the  sale  by  the  sheriff  of  goods  seized  under  a  fi,  fa.^  —  Chapman  v. 
Speller.*  The  fact  of  the  sale  taking  place  under  such  circumstances  is 
notice  to  buyers  that  the  sheriff  has  no  knowledge  of  the  title  to  the  goods ; 
and  the  buyers  consequently  buy  at  their  own  peril.  Many  contracts 
of  sale  tacitly  express  the  same  sort  of  disclaimer  of  warranty.  In  this 
sense  it  is,  that  I  understand  the  decision  of  this  court  in  Hall  v,  Conder.^ 
There,  the  plaintiff  merely  professed  to  sell  the  patent-right  such  as  he  had 
it,  and  the  court  held  that  the  contract  might  still  be  enforced,  though  the 
patent  was  ultimately  defeated  on  the  ground  of  want  of  novelty.  The 
thing  which  was  the  subject  of  the  contract  there,  was  not  matter,  it  was 
rather  in  the  nature  of  mind.  These  are  some  of  the  cases  where  the 
conduct  of  the  seller  expresses  at  the  time  of  the  contract  that  he  merely 

1  8  Ex.  600,  518.  *  See  Bnnnermnn  v.  White,  10  C.  B.  N.  s.  844. 

»  8  Ex.  618.  *  89  &  40  G.  8,  c.  99,  §  17. 
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contracts  to  sell  such  a  title  as  he  himself  has  in  the  thing.  But,  in  almost 
all  the  transactions  of  sale  in  common  life,  the  seller,  by  the  very  act  of 
selling,  holds  out  to-  the  buyer  that  he  is  the  owner  of  the  article  he  offers 
for  sale.  The  sale  of  a  chattel  is  the  strongest  act  of  dominion  that  is 
incidental  to  ownership.  A  purchaser  under  ordinary  circumstances  would 
naturally  be  led  to  the  conclusion,  that,  by  offering  an  article  for  sale,  the 
seller  affirms  that  he  has  title  to  sell,  and  that  the  buyer  may  enjoy  that 
for  which  he  parts  with  his  money.  Such  a  case  falls  within  the  doctrine 
stated  by  Blackstone,  and  is  so  recognized  by  Littledale,  J.,  in  Early  v. 
Garrett,^  and  by  Parke,  B.,  in  Morley  v,  Attenborough.'  I  think  justice 
and  sound  sense  require  ns  to  limit  the  doctrine  so  often  repeated,  that 
there  is  no  implied  warranty  of  title  on  the  sale  of  a  chattel.  I  cannot  but 
take  notice,  that,  after  all  the  research  of  two  very  learned  counsel,  the 
only  pemblance  of  authority  for  this  doctrine  from  the  time  of  Noy  and 
Lord  Coke  consists  of  mere  dicta.  These  dicta,  it  is  true,  appear  to  have 
been  adopted  by  seveml  learned  judges,  amongst  others  by  my  excellent 
Brother  Williams,  whose  words  are  almost  obligatory  on  me ;  but  I  cannot 
find  a  single  instance  in  which  it  has  been  more  than  a  repetition  of  barren 
sounds,  never  resulting  in  the  fruit  of  a  judgment.  This  very  much  tends 
to  show  the  wisdom  of  Lord  Campbell's  remark  in  Sims  v.  Marryat,*  that 
the  rule  is  beset  with  so  many  exceptions  that  they  wellnigh  eat  it  up.  It 
is  to  be  hoped  that  the  notion  which  has  so  long  prevailed  will  now  pass 
away,  and  that  no  further  impediment  will  be  placed  in  the  way  of  a  buyer 
recovering  back  money  which  he  has  parted  with  upon  a  consideration  which 
has  failed. 

Byles,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  It 
has  been  said  over  and  over  again  that  there  is  no  implied  warranty  of  title 
on  the  mere  sale  of  a  chattel.  But  it  is  certainly,  as  my  Lord  has  observed, 
barren  ground ;  not  a  single  judgment  has  been  given  upon  it.  In  every 
case,  there  has  been,  subject  to  one  single  exception,  either  declaration  or 
conduct.  Chancellor  Kent  *  says  :  "  In  every  sale  of  a  chattel,  if  the  pos- 
session be  at  the  time  in  another,  and  there  be  no  covenant  or  warranty  of 
title,  the  rule  of  caveat  emptor  applies,  and  the  party  buys  at  his  peril ; " 
for  which  he  cites  the  dicta  of  Lord  Holt  in  Medina  v.  Stoughton,*  and  of 
Bcller,  J.,  in  Pasley  v.  Freeman.'  "  But,"  he  goes  on,  "  if  the  seller  has 
possession  of  the  article,  and  he  sells  it  as  his  own,  and  not  as  agent  for 
auother,  and  for  a  fair  price,  he  is  understood  to  warrant  the  title."  Thus 
the  law  stands  that,  if  there  be  declaration  or  conduct  or  warranty  whereby 
the  buyer  is  induced  to  believe  that  the  seller  has  title  to  the  goods  he  pro- 
fesses to  sell,  an  action  lies  for  a  breach.  There  can  seldom  be  a  sale  of 
goods  where  one  of  these  circumstances  is  not  present.     I   think   Lord 

1  9  B.  &  C.  928  ;  4  M.  &  R.  687.  «  3  Ex.  518. 

8  17  Q.  B.  291.  *  2  Com.  478. 
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Campbell  was  right  when  he  observed  that  the  exceptions  had  wellnigh 
eaten  up  the  rule. 

Keating,  J.  I  am  of  the  same  opinion.  Whether  it  be  an  exception  to 
the  rule  or  a  part  of  the  general  rule,  I  think  we  do  not  controvert  any 
decided  case  or  dictum  when  we  assert,  that,  under  circumstances  like  those 
of  the  present  case,  the  seller  of  goods  warrants  that  he  has  title.  These 
goods  were  bought  in  the  defendant's  shop  in  the  ordinary  course  of  business. 
He  gives  an  invoice  with  them,  which  represents  that  he  is  selling  them  as 
vendor  in  the  ordinary  course.  I  think  the  case  falls  within  that  put  by 
Parke,  B.,  in  Morley  v.  Attenborough,^  of  a  sale  in  a  shop,  which  he  treats 
as  a  circumstance  which  beyond  all  doubt  gives  rise  to  a  warranty  of  owner- 
ship. I  was  somewhat  pressed  by  Mr.  Holker^s  question  whether  there  is 
more  affirmance  of  title  in  the  case  of  a  sale  in  a  shop  than  in  a  sale  else- 
where. It  may  be  that  the  distinction  is  ver}'  fine  in  certain  cases.  If  a 
man  professes  to  sell  without  any  qualification  out  of  a  shop,  it  is  not  easy 
to  see  why  that  should  not  have  the  same  operation  as  a  sale  in  the  shop. 
It  is  not  necessary,  however,  to  decide  that  question  now.  Here,  the  sale 
took  place  in  a  public  shop,  in  the  oixlinary  way  of  business,  and  every 
circumstance  concurs  to  bring  the  case  within  the  distinction  put  by 
Parke,  £.,  in  Morley  v,  Attenborough. 

Eule  discharged. 


CLARE  V,  LAMB  and  Another. 
In  the  Court  of  Common  Pleas,  January  27,  1875. 

[Reported  in  Law  Reports^  10  Common  Pleas,  334.] 

Action  for  money  had  and  received.     Plea,  never  indebted. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westminster 
after  Easter  term,  1874.  The  facts  were  as  follows  :  —  A  Mra.  Steiner,  who 
possessed  seven  leasehold  houses  in  the  Mile  End  Hoad,  mortgaged  them 
in  1863  to  one  Dodd,  for  300^.,  and  afterwards  further  charged  them  with 
100^  to  a  Mr.  Watson.  In  1864,  Mrs.  Steiner  married  Dr.  Lamb,  who 
died  in  1869,  having  by  his  will  appointed  the  defendants  his  executors. 
Shortly  after  the  death  of  Dr.  Lamb,  Dodd,  the  first  mortgagee,  with  the 
concurrence  of  the  executors,  put  the  premises  up  for  sale  by  public  auc- 
tion, and  Clare,  the  plaintiff,  became  the  purchaser  for  785Z.  The  purchase- 
money  was  with  the  sanction  of  the  executors  applied  in  part  in  paying  off 
the  two  mortgages  and  paying  the  expenses  of  the  sale  and  conveyance ; 
and  the  balance,  241/.  8«.  2c/.,  was  paid  by  Clare  to  the  executors.  The 
conveyance  was  executed  by  all  the  parties,  and  Clare  received  possession 

1  8  Ex.  513. 
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of  the  premises  from  Dodd.  The  deed  contained  no  covenant  for  title  in 
the  executors. 

In  1872,  Mrs.  Lamb,  the  widow  of  Dr.  Lamb,  discovering  that  she  was 
entitled  to  the  property,  filed  a  bill  in  Chancery  against  Clare  to  recover 
possession.  Clare  gave  notice  of  this  claim  to  the  defendants,  Dr.  Lamb's 
executors.  On  the  21st  of  February,  1874,  a  decree  was  pronounced  in 
the  suit,  treating  Clare  as  the  assignee  of  the  mortgagees,  and  directing 
an  account,  and  that  the  surplus,  after  deducting  the  mortgage-money, 
interest,  and  expenses,,  should  be  paid  over  by  Clare  to  Mrs.  Lamb.  Clare 
then  (in  October,  1873)  brought  this  action  against  the  defendants  to  re- 
cover back  the  money  which  he  had  been  called  upon  to  pay  to  Mrs.  Lamb, 
viz.,  the  value  of  the  equity  of  redemption. 

The  learned  judge  nonsuited  the  plaintiff,  on  the  ground  that  under  the 
circumstances  money  had  and  received  would  not  lie  ;  but  he  reserved 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  240/.,  the 
agreed  value  of  the  equity  of  redemption,  if  the  court  should  be  of  opinion 
that  the  action  was  maintainable. 

H,  MaithewSy  Q.  C,  in  Trinity  term  laa^t,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  the  money  was  paid  under  a  mistake,  and  that  there 
was  a  total  failure  of  consideration  for  the  payment.  He  cited  Hitchcock 
v.  Giddings,^  Bos  v.  Helsham,*  and  Cooper  v,  Phibbs.* 

Garth,  Q.  C,  and  Charles,  showed  cause. 

Bosanquet  and  Bompas,  in  support  of  the  rule. 

Grove,  J.  We  are  all  agreed  :  but  my  Lord,  being  somewhat  indisposed, 
has  requested  me  to  deliver  my  judgment  first. 

I  am  of  opinion  that'  the  nonsuit  was  right,  and  that  the  rule  should  be 
discharged.  The  question  arises  thus  :  Certain  property  was  sold  by 
auction,  and  by  the  conveyance,  to  which  the  defendants  were  parties,  a 
mortgage  was  transferred  to  the  purchaser,  and  the  equity  of  redemption, 
the  value  of  which  was  agreed  to  be  240/.,  was  also  conveyed  to  the  pur- 
chaser. It  turned  out  that,  so  far  as  the  equity  of  redemption  was  con- 
cerned, tlm  title  of  the  vendors  was  wholly  defective.  Their  testator.  Dr. 
Lamb,  having  died,  it  was  discovered  that  the  equity  of  redemption  was  in 
his  widow  ;  and  she  filed  a  bill  in  equity,  and  a  decree  was  made  declaring 
her  to  be  entitled  to  it.  The  question  submitted  at  the  trial  was,  whether 
the  purchaser,  having  paid  240Z.  for  property  to  which  the  vendors  had  no 
good  title,  could  recover  back  that  sum  as  money  had  and  received  upon  a 
i  failure  of  consideration.  In  answer  to  the  plaintiff's  claim,  it  is  contended 
that  the  maxim  caveat  emptor  applies ;  and  that,  the  defendants,  as  exec- 
utors, having  acted  bona,  fide  and  in  the  belief  that  they  had  a  good  title, 
the  plaintiff  must  take  what  he  has  got,  and  cannot  recover  back  the  money 
he  has  paid.  It  seems  to  me,  upon  principle,  irrespective  of  the  authori- 
ties, that  the  maxim  referred  to  applies  a  fortiori  to  this  case.     If  a  man 

1  4  Price,  135.  ^  l.  R,  2  Ex.  72.  '  L.  R.  2  H.  L.  149. 
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goes  into  a  shop  to  buy  a  chattel,  the  seller,  especially  if  he  be  the  manu* 
factorer,  must  necessarily  know  more  of  the  nature  and  quality  of  the  arti- 
cle than  the  buyer  can.  In  that  case,  the  rule  caveat  emptor  is  often  a 
hard  one,  and  yet  it  generally  applies.  In  the  case  of  the  purchase  of  an 
interest  in  land,  the  person  who  sells  places  at  the  disposal  of  the  buyer 
such  title-deeds  as  he  possesses  and  under  which  he  claims.  The  purchaser 
has  full  opportunity  for  investigating  the  title  of  the  vendor,  and  when  he 
takes  a  conveyance  he  is  assumed  to  have  done  so.  Considerable  incon- 
venience might  result  if  this  were  not  the  rule.  Conveyancers  may  agree 
upon  the  title,  and,  long  after  the  conveyance  has  been  executed,  the  whole 
transaction  completed,  and  the  proceeds  disbursed,  the  seller  might  be 
called  upon  to  return  the  purchase^money,  by  reason  of  some  defect  of 
which  he  had  no  notice  at  the  time. 

But  there  is  an  ordinary  and  well-known  covenant  which  the  purchaser 
may  insist  upon  if  he  wishes  to  get  more  security  than  he  gets  by  an  inves- 
tigation of  the  title ;  he  may  require  a  covenant  for  title ;  this  additional 
security  would  probably  increase  the  price,  When  the  conveyance  has 
been  executed,  all  that  the  purchaser  htis  to  look  to  is  the  liability  of  the 
vendor  under  the  deed.  If  it  contains  no  covenant  for  title,  the  purchaser 
takes  what  the  vendor  gives  him,  or,  rather,  what  he  is  able  upon  his  title 
to  give  him,  and  the  vendor  will  only  be  responsible  for  his  own  acts  and 
incumbrances.     Such  I  believe  to  be  the  general  doctrine. 

Now  the  principal  authorities  upon  the  question  before  us  are  Bree  v. 
Holbech,^  Johnson  v.  Johnson,^  Cripps  v.  Keade,*  and  Hitchcock  v,  Gid- 
dings.^  In  addition  to  these,  we  have  the  high  authority  of  one  of  the  most 
eminent  judges  and  writers  upon  the  law  of  real  property,  viz..  Lord  St. 
Leonards.  In  Bree  v.  Holbech,^  the  defendant,  a  personal  representative, 
having  found  among  the  papers  of  the  deceased  a  mortgage-deed  for  1200/., 
assigned  it  to  the  plaintiff  for  a  valuable  consideration,  the  deed  of  assign- 
ment reciting  that  it  was  a  mortgage-deed  made  or  mentioned  to  be  made 
between  the  mortgagor  and  mortgagee  for  that  sum  ;  and,  after  the  lapse  of 
six  years,  it  was  discovered  that  the  supposed  mortgage-deed  was  a  forgerj^ 
and  the  purchaser  thereupon  brought  money  had  and  received  to  recover 
back  the  sum  he  paid  for  it.  But  Lord  Mansfield  said :  "  The  basis  of  the 
whole  argument  is  fraud.  But  here  everything  alleged  in  the  replication 
may  be  true,  without  any  fraud  on  the  part  of  the  defendant.  He  is  an 
administrator  with  the  will  annexed,  who  finds  a  mortgage-deed  among  the 
papers  of  his  testator,  without  any  arrears  of  interest,  and  parts  with  it 
ho7ia  fide  as  a  marketable  commodity.  If  he  had  discovered  the  forgery, 
and  had  then  got  rid  of  the  deed  as  a  true  security,  the  case  would  have 
been  very  different.  He  did  not  covenant  for  the  goodness  of  the  title,  but 
only  that  neither  he  nor  the  testator  had  incumbered  the  estate.  It  was 
incumbent  on  the  plaintiff  to  look  to  the  goodness  of  it."     That  is  a  dis- 
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tinct  authority  to  show  that  the  purchaser  must  look  to  his  coveuant,  aud 
that  the  maxim  caveat  emptor  applies.  lu  Johnson  v.  Johnson  ^  the  pur- 
chaser was  evicted  for  a  defect  of  title  after  payment  of  the  purchase-money, 
but  before  the  conveyance  was  complete,  aud  he  was  held  to  be  entitled  to 
recover  back  his  money.  Lord  Alvanlby  thus  expresses  himself:^  "  We 
by  no  means  wish  to  be  understood  to  intimate  that,  where  under  a  con- 
tract of  sale  a  vendor  does  legally  convey  all  the  title  which  is  in  him.  aud 
that  title  turns  out  to  be  defective,  the  purchaser  can  sue  the  vendor  in  an 
action  for  money  had  and  received.  Eveiy  purchaser  may  protect  his  pur- 
chase by  proper  covenants :  where  the  vendor's  title  is  actually  conveyed 
to  the  purchaser,  the  rule  caveat  emptor  applies."  Nothing  can  be  more 
specific  than  that.  His  Lordship  goes  on  :  **  In  the  present  case,  the  plaintiff 
never  has  had  any  title  conveyed  to  him,  and  therefore  we  are  of  opinion, 
notwithstanding  the  party  sued  is  a  legatee,  that  the  plaintiff  has  paid  his 
money  under  a  mistake :  consequently,  the  rule  adopted  in  courts  of  law 
in  such  cases  applies  to  him,  and  entitles  him  to  recover  that  money  from 
the  party  to  whom  it  has  been  paid,  in  an  action  for  money  had  and  re- 
ceived." Lord  St.  Leonards,  at  p.  441  of  the  13th  edition  of  his  book  on 
Vendors  and  Purchasers,  sums  up  the  result  of  the  authorities  thus :  "  But, 
if  the  conveyance  has  been  actually  executed  by  all  the  necessary  parties, 
and  the  purchaser  is  evicted  by  a  title  to  which  the  covenants  do  not 
extend,  he  cannot  recover  the  purchase-money  either  at  law  or  in  equity." 
For  this  he  cites  several  cases  in  equity  besides  the  cases  I  have  already 
referred  to.  Not  only  have  we  the  high  authority  of  Lord  St.  Leonards 
for  the  jdoctrine  I  am  adverting  to,  but  the  rule  is  substantially  stated  in 
the  same  terms  in  Dart's  Vendors  and  Purchasers,  4th  Ed.  p.  7n.  There 
/  is  only  one  case  which  prima  facie  looks  the  other  way,  viz.,  Hitchcock  v, 
\  Giddings.'  There,  a  purchaser  bought  the  supposed  interest  of  the  vendor 
in  a  remainder  in  fee  expectant  on  an  estate-tail,  and  it  turned  out  that  at 
the  time  of  the  contract  the  tenant  in  tail  had  suffered  a  recovery,  of  which 
both  parties  were  ignorant  until  after  the  conveyance  was  executed  and  a 
bond  given  for  securing  the  purchase-money.  The  Court  of  Exchequer,  in 
the  exercise  of  its  equitable  jurisdiction,  relieved  the  purchaser  against  the 
bond,  on  the  ground  of  fraud.  Lord  Chief  Baron  Richards,  in  giving  judg- 
ment, said  :  **  This  is  certainly  a  charge  of  fraud ;  for,  it  is  that  the  defend- 
ant, having  no  title  to  any  interest  in  these  estates  at  the  time  of  the 
contract,  bargained  as  if  ha  had,  and  that  thereby  he  prevailed  on  the 
plaintiff  to  give  him  this  bond.  Now,  if  a  person  sell  an  estate,  having 
DO  interest  in  it  at  the  time,  and  takes  a  bond  for  securing  the  payment  of 
the  purchase-money,  this  is  certainly  a  fi-aud,  although  both  parties  should 
be  ignorant  of  it  at  the  time ;  and  that  I  believe  to  have  been  the  case 
here.  I  must  not  be  told  that  a  court  of  equity  cannot  interfere  where 
there  is  no  fraud  shown.     If  contracting  parties  have  treated  while  under 
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a  mistake,  that  will  be  sufficient  ground  for  the  interference  of  a  court  of 
equity :  but  in  this  case  there  is  much  more.  Suppose  I  sell  au  estate 
innocently,  which  at  the  time  is  actually  swept  away  by  a  flood,  without 
my  knowledge  of  the  fact ;  am  I  to  be  allowed  to  receive  5000Z.  aud  inter- 
est, because  the  conveyance  is  executed  and  a  bond  given  for  that  sum  as 
the  purchase-money,  when  in  point  of  fact  I  had  not  au  inch  of  the  land  so 
sold  to  sell  1  That  was  precisely  the  case  with  the  present  defendant,  and 
it  would  be  hard  indeed  if  a  court  of  equity  could  not  interfere  to  relieve 
the  purchaser.''  The  distinction  between  that  case  and  the  present  is  obvi- 
ous, —  there,  the  vendor  was  seeking  to  enforce  performance  of  the  contract 
by  compelling  the  purchaser  to  pay  for  a  thing  he  had  not  got ;  here,  the 
plaintiff  is  calling  upon  the  vendors  to  refund  money  which  they  honestly 
believed  themselves  to  be  entitled  to  when  they  received  it.  *' Potior  est 
conditio  possidentis.'^^  It  does  not  appear  to  me  that  that  case  interferes 
with  the  doctrine  laid  down  by  the  high  authorities  I  have  referred  to, 
which,  regard  being  had  to  the  usual  course  of  conveyancing,  seems  to  me 
to  be  just. 

Denman,  J.  I  am  entirely  of  the  same  opinion;  and,  after  the  full 
judgment  pronounced  by  my  Brother  Grove,  I  think  it  unnecessary  to  say 
more. 

Lord  Coleridge,  C.  J.  I  am  of  the  same  opinion.  The  rule  is  distinctly 
stated  by  Lord  St.  Leonards,  and  his  conclusions  are  fully  wan*anted  by 
the  cases  before  Lords  Mansfield  and  Alvanlet. 

Keating,  J.,  concurred.  Rule  discharged. 


RICHARD    WOOD    H    aL,    Plaintiffs    in    Error  v.  ISRAEL 

SHELDON,  Dependant  in  Error. 

In  the  Court  of  Errors  and  Appeals  of  New  Jersey,  June  term,  1880. 

[  Reported  in  42  New  Jersey  Law  Reports,  421.  ] 

Writ  of  error  to  the  Supreme  Court,  bringing  up  a  judgment  entered  on 
a  special  verdict  taken  at  the  Essex  Circuit. 

P.  L.  VoorJiees  for  the  plaintiff  in  error. 

F.  A.  Johns(m  and  H.  C,  Pitnei/  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J.  The  problem  which  the  court  is  called  on  to  solve, 
in  this  case,  arises  out  of  the  following  transaction  :  The  defendants, 
in  the  court  below,  and  who  are  now  the  plaintiffs  in  this  writ  of 
error,  were  stockholders  in  the  Citizens'  Gas  Light  Company  of  Newark, 
when  the  board  of  directors  of  that  corporation  passed  a  resolution  declar- 
ing a  scrip  dividend  of  ten  per  cent  on  the  amount  of  the  capital  stocky 
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with  fbterest.,  payable  at  the  option  of  the  company,  and  in  pursuance 
thereof,  issued  to  the  defendants  the  certificate  set  out  in  the  special  ver- 
dict, and  which,  through  the  mediation  of  a  broker,  was  purchased  of 
them  by  the  plaintiff.  This  instrument  certifies  that  the  defendants  are 
entitled  to  the  sum  of  $1640,  ^'payable  ratably  with  other  certificates 
issued  pursuant  to  said  resolution,"  at  the  pleasure  of  the  company,  with 
interest  at  the  rate  of  seven  per  cent  per  annum.  It  is  further  found, 
in  a  certain  suit  in  the  Court  of  Chancery,  that  this  and  the  other 
certificates  of  indebtedness  of  the  same  class,  were  illegally  and  fraudu- 
lently issued,  and  it  was  decreed  that  they  should  be  delivered  np  to  be 
cancelled.  This  having  been  done,  the  defendant  in  error  brought  this 
action  to  recover  the  money  paid  by  him  in  this  transaction. 

The  defence  set  up  to  this  claim  is,  that  there  was  no  warranty  annexed 
to  this  sale,  and  that  the  plaintiff  got  the  certificate  of  indebtedness,  which 
was  the  thing  he  bargained  for. 

But  this  position  rests,  plainly,  I  think,  on  a  false  basis.  The  plaintiff 
did  not  bargain  for  the  certificate,  but  for  the  money  of  which  the  certifi- 
cate purported  to  be  the  evidence  of  title.  It  serves  to  simplify  the  point 
to  keep  in  mind  the  circumstance  that  this  certificate  is  not  a  negotiable 
instrument,  so  that  the  rule  of  law  pertinent  to  this  matter  is  the  rule  that 
applies  in  the  sale  of  an  ordinary,  uncommercial  chose  in  aUion,  The 
legal  regulations  which  appertain  to  a  sale  of  such  an  interest  do  not 
differ  from  those  that  attend  the  sale  of  a  chattel.  If  a  person  sells  a 
bond,  in  the  absence  of  a  special  bargain,  the  legal  incidents  of  the  trans- 
action are  the  same  as  if  the  article  sold  had  been  a  horse.  In  both  in- 
stances, under  ordinary  circumstances,  there  is  an  implied  warranty  of 
title  in  the  thing  sold,  by  the  vendor.  Mr.  Benjamin,  in  his  work  on  Sales, 
states  what  he  conceives  to  be  the  English  rule  at  the  present  day  in  these 
words,  p:ige  557  :  *'A  sale  of  personal  chattels  implies  an  affirmation  by 
the  vendor,  that  the  chattel  is  his,  and  therefore  he  warrants  the  title, 
unless  it  be  shown,  by  the  facts  and  circumstances  of  the  sale,  that  the 
vendor  did  not  intend  to  assert  ownership,  but  only  to  transfer  such  inter- 
est as  he  might  have  in  the  chattel  sold."  This  is  the  well-known  Ameri- 
can doctrine.  Applying  this  principle  in  the  present  instance,  it  is  clear 
that,  under  the  conditions  of  the  sale,  the  defendants,  by  the  mere  act  of 
selling,  impliedly  held  out  that  the  title  to  this  money  was  in  them, 
and  the  certificate  itself  contained  that  averment.  It  certified  that  the 
sum  mentioned  was  due  from  the  company  to  the  defendants,  and  by  the 
transfer  of  the  certificate  the  defendants  adopted  that  statement.  *  In 
point  of  fact,  there  was  no  debt  or  money  due,  or  corporate  liability  of  any 
kind.  There  was  nothing  to  sell,  and,  consequently,  the  defendants  had  no 
title  to  that  which  they  undertook  to  sell.  The  ill-founded  belief  of  the 
defendants,  that  they  were  possessed  of  a  good  title,  is  an  ingredient  of  the 
case  of  no  value,  for  the  ground  of  recovery  is  not  deceit,  but  warranty. 
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Looking  thus  at  the  facts  before  the  court  in  the  light  of  legal  princi- 
ples, I  have  felt  no  difficulty  in  reaching  this  result,  nor  do  the  authorities 
appear  to  be  in  any  degree  adverse  to  such  a  view.  The  only  case  to 
which  my  attention  has  been  called,  that  seems  to  wear  a  hostile  semblance, 
is  that  of  Lettauer  ir.  Groldman,^  but,  on  examination,  it  will  be  perceived 
that  that  decision  is  rested  on  a  circumstance  that  is  wanting  in  the 
present  case,  for  the  court  expressly  states  that  the  rule  adopted  and  en- 
forced is  applicable  only  to  a  contract  by  force  of  which  negotiable  paper  is 
transferred.  The  case  referred  to  decided  that  the  holder  of  a  promissory 
note,  which  was  tainted  with  usury,  and  was  therefore  void,  could  not  be 
held  liable,  he  having  transferred  it  for  a  valuable  consideration,  and  with- 
out knowledge,  on  his  part,  of  such  defect.  This  judgment  is  admittedly 
supported  by  no  precedent,  and  if  we  reason  by  analogy,  there  seems  to  be 
strong  ground  to  call  it  in  question  ;  but  as  the  authority  is  irrelevant  to 
the  present  case,  it  is  unnecessary  to  pause  upon  it. 

The  other  decisions,  as  it  appears  to  me,  lay  down  principles  that  favor 
an  affirmance  of  the  present  judgment.  Among  these.  Young  v.  Cole,'  is  a 
case  of  mark.  .  In  that  case,  the  plaintiff  was  a  stockbroker,  and  had  sold 
for  the  defendant  four  Guatemala  bonds,  and  had  paid  him  the  price.  The 
bonds,  after  they  had  been  in  the  hands  of  the  purchaser  two  days,  were 
discovered  to  be  worthless,  for  want  of  being  properly  stamped  ;  thereupon, 
the  broker  took  them  back,  and,  having  reimbui*sed  the  purchaser,  brought 
suit  against  the  person  for  whom  he  had  made  such  sale.  It  was  held  he 
was  entitled  to  recover.  The  court,  in  assigning  its  reasons  for  this  course, 
said  :  "  It  seems,  therefore,  that  the  consideration  on  which  the  plaintiff 
paid  his  money  has  failed  as  completely  as  if  the  defendant  had  contracted 
to  sell  foreign  gold  coin,  and  had  handed  over  counters  instead."  In  the 
case  now  pending,  what  was  purchased  was  a  debt  due  from  this  gas  com- 
pany, and  what  was  received  was  a  paper  which,  at  the  time,  had  no 
value,  and  which  never  had  possessed  any. 

Gompertz  v.  Bartlett,'  is  a  case  noticeable  in  this  connection.  An  un- 
stamped bill  of  exchange,  endorsed  in  blank,  was  sold  without  recourse  by 
the  holder,  who  was  not  a  party  to  the  bill.  The  instrument  proved  to 
have  been  drawn  in  England,  and  was  unavailable  for  want  of  a  stamp,  the 
vendor  and  purchaser,  at  the  time  of  the  sale,  being  both  alike  ignorant  of 
the  defect.  The  decision  was  that  the  money  so  paid  for  the  bill  could  be 
recovered,  the  ground  being  that  the  article  sold,  as  a  foreign  bill,  did  not 
answer  the  description  by  which  it  was  sold.  In  the  present  case,  the 
thing  ostensibly  sold  had  never  had  a  legal  existence,  so  that  it  could  not 
correspond  with  its  description  at  the  time  of  sale.  It  will  be  observed 
that  these  two  cases  are  so  much  the  stronger  on  the  point  in  question,  as 
they  relate  to  commercial  paper,  which,  from  its  peculiar  nature,  has  a 
certain  merchantable  quality  attached  to  it,  so  that  when  it  is  sold  without 
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recoarse,  the  inference  is  not  altogether  unreasonable  that  it  was  the 
understanding  that  the  purchaser  assumed  some  of  the  risks  touching 
its  validity.  But  such  an  implication  is  entirely  out  of  place  where  the 
transaction  is  an  assignment  of  an  ordinary  chose  in  action^  for  then  the 
thing  sold  constitutes  the  entire  consideration  of  the  purchase,  the  bill  of 
sale  or  certificate  of  transfer  having  no  separate  value  of  its  own. 

Nor  should  these  remarks  be  closed  without  a  reference  to  the  impor- 
tant case  of  Thrall  v,  Newell,  in  which  it  was  decided  that  an  assignment 
that  described  the  instrument  assigned  as  '*  a  note,"  amounted  to  a  war- 
ranty that  such  note  was  a  valid  one  so  far  as  respected  the  capacity  of 
the  maker  to  enter  into  the  contract.  In  that  case,  the  note  was  void 
because  of  the  insanity  of  the  drawer  of  the  note,  and  it  was  held  that  the 
money  paid  for  such  note  could  be  recovered.  The  court  also  express  a 
very  decided  opinion  that  if  the  affair  had  been  devoid  of  any  written  con- 
tract, the  defendant  would  have  been  liable  to  repay  the  money  received  by 
him  for  such  void  instrument,  inasmuch  as  a  warranty  of  the  legal  exist- 
ence of  the  note  would  have  been  implied  by  law  from  the  sale  of  it. 

The  cases  cited  in  the  brief  of  the  counsel  of  the  plaintiff  in  error,  ap- 
pear to  me  wanting  in  pertinency.  They  are  decisions  elucidating  or  en- 
forcing the  rule  of  caveat  emptor^  which  it  is  insisted  applies  as  well  to  a 
sale  of  stocks  as  to  chattels.  But  that  rale,  in  all  cases,  is  applicable  only 
to  the  quality  of  the  thing  sold,  and  not  to  its  title.  So  it  has  no  rele- 
vancy where  a  nonentity  has  been  the  subject  of  a  sale.  The  precedents 
cited  which  maintain  the  principle  that  where  a  person  gets  what  he 
intended  to  purchase,  he  cannot  repudiate  the  bargain,  no  matter  how 
worthless  the  thing  so  obtained  may  b.e,  certainly  can  have  no  application 
to  this  case,  in  which  the  vendee  did  not  get  what  he  expected  to  get. 
Both  parties  to  the  present  contract  thought  that  he  was  obtaining  a 
valid  obligation  of  this  gas  company,  binding  them  to  pay  this  lai*ge  sum 
of  money.     Instead  of  this,  a  nullity  was  passed  to  him. 

The  judgment  should  he  affirmed. 

For  affirmance  —  The  Chief  Justice,  Dixon,  Knapp,  Magib,  Parker, 
Beed,  Scudder,  Van  Syokbl,  Clement,  Dodd,  Green,  Lathrop,  Wales 
—  13. 

For  reversal —  None. 

1  19  Vt.  208. 
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WHITE  V.  NATIONAL  BANK. 
In  the  Supreme  Court  of  the  United  States,  October  Term,  1880. 

[Reported  in  102  United  States  Reports,  668.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorada 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  S.  V.  White  for  the  plaintiff  in  error. 

Mr.  Henry  If.  Teller,  ccnitrcL 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  action  by  White,  who  was  plaintiff  below,  for  the  sum  of 
$60,000,  against  the  Miner's  National  Bank  of  Georgetown,  Colorado.  The 
declaration  contains  twelve  special  counts,  upon  as  many  drafts,  drawn 
by  the  Stewart  Silver  Reducing  Company  on  Thomas  W.  Phelps,  payable 
in  the  City  of  New  York  to  the  order  of  the  defendant,  and  indorsed  by 
J.  L.  Brownell,  its  president,  to  S.  V.  White,  and  duly  protested  for  non- 
payment. 

To  these  counts  is  added  another,  in  this  language :  ''  And  for  that  also, 
heretofore,  to  wit,  on  the  first  day  of  April,  a.  d.  1876,  at  the  said  county 
of  Clear  Creek,  the  said  defendant  was  indebted  to  plaintiff  in  $60,000,  for 
so  much  money  by  the  plaintiff,  before  that  time,  paid  to  the  use  of  said 
defendant  at  its  request,  which  said  sum  of  money  was  to  be  paid  to  the 
plaintiff  on  request,"  with  an  allegation  of  request  and  refusal. 

To  this  declaration  the  defendant  pleaded  the  general  issue  and  several 
special  pleas,  which  it  is  unnecessary  to  notice. 

The  case  was  tried  by  a  jury.  The  plaintiff  recovered  $15,000  debt  and 
$2625  damages  for  interest,  on  account  of  three  of  the  drafts.  His  claim 
on  the  other  drafts,  and  for  money  paid  at  defendant's  request,  was  rejected. 
He,  therefore,  brings  this  writ,  and  assigns  for  error  the  rulings  of  the  court 
in  the  progress  of  the  trial,  which  are  set  forth  in  a  bill  of  exceptions. 

J.  L.  Brownell,  a  partner  in  the  firm  of  J.  L.  Brownell  k  Brother,  doing 
business  as  liankers  and  brokers  in  the  City  of  New  York,  was  also  president 
cf  the  defendant,  and  interested  in  the  Stewart  Silver  Reducing  Company 
during  the  time  of  the  transactions  involved  in  this  suit.  As  such  presi- 
dent, he  sold  or  transferred  the  several  drafts  on  which  this  suit  is  founded 
to  White,  and  received  of  the  latter  for  the  use  of  the  bank  the  amount 
of  said  drafts  less  the  discount.  They  were  not  paid  at  maturity,  but 
due  demand,  protest,  and  notice  were  made.  Those  on  which  plaintiff 
recovered  need  not  be  further  noticed.  The  others  were  rejected  by  the 
court  as  evidence  against  the  defendant,  on  account  of  the  form  of  the 
indorsement. 
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As  they  were,  in  this  respect,  alike,  the  form  of  one  will  be  given  here 
as  a  specimen  of  the  whole :  — 

"15,000.]  Office  of  the  Stewart  Silver  Reducing  Compakt, 

[l.  8.]  "GsoaoETowK,  CoL.,  Oct.  25,  1875. 

''Four  months  after  date  pay  to  the  order  of  the  Miners'  National  Bank, 

Georgetown,  Colorado,  payable  at  the  Third  National  Bank,  New  York  City, 

iive  thousand  dollars. 

"Stewart  Silver  Reducing  Company, 

"  Bj  J.  Oscar  Stewart,  FretidenU 

"  To  Thos.  W.  Phelps,  Esq., 

"  Georgetown,  Colorado." 

Across  the  face,  in  red:  "Accepted.  —  Thos.  W.  Phelps." 

Indorsed : 

"  No.     .     Pay  S.  V.  White  or  order  for  account  Miners'  National  Bank, 

Georgetown,  Colorado.     J.  L.  Brownell,  p't 

«  S.  V.  White." 

Because  of  the  words  ''  for  account  of  Miners'  National  Bank  of  George- 
town, Colorado,"  in  this  indorsement  by  Brownell,  as  president  of  the  bank, 
the  Circuit  Court  ruled  that  there  arose  out  of  the  transaction  no  obliga- 
tion on  the  part  of  the  bank  to  pay  the  draft  or  return  the  money,  although 
due  demand  of  the  acceptor  and  refusal  to  pay  was  proved,  with  notice  to 
the  bank.     This  is  the  principal  question  which  we  are  to  decide. 

The  plaintiff  relies  largely  on  two  propositions  to  establish  his  ri^t  to 
recover  against  defendant  on  this  indorsement. 

The  first  of  these  is  that  these  words  are  merely  directory  and  capable 
of  explanation,  and  when  it  is  shown  by  parol  testimony,  as  in  this  case, 
that  the  plaintiff  bought  and  paid  full  value  for  the  draft,  with  the  under- 
standing that  he  was  buying  it  as  commercial  paper,  with  the  usual  inci- 
dents of  such  a  transaction,  the  indorser  is  liable  in  the  usual  manner, 
notwithstanding  the  words  we  have  quoted. 

The  other  proposition  is  that  such  is  the  custom  of  bankers  who  deal  in 
such  paper  in  New  York,  where  these  dmfls  are  payable,  and  that  the  cus- 
tom must  control  the  construction  of  the  contract. 

We  are  not  satisfied  that  either  of  these  propositions  is  sound. 

The  language  of  the  indorsement  is  without  ambiguity,  and  needs  no 
explanation,  either  by  parol  proof  or  by  resort  to  usage.  The  plain  mean- 
ing of  it  is,  that  the  acceptor  of  the  draft  is  to  pay  it  to  the  indorsee  for 
the  use  of  the  indorser.  The  indorsee  is  to  receive  it  on  account  of  the  in- 
dorser. It  does  not  purport  to  transfer  the  title  of  the  paper  or  the  owner- 
ship of  the  money  when  received.  Both  these  remain,  by  the  reasonable  and 
almost  necessary  meaning  of  the  language,  in  the  indorser.  It  seems  to  ns 
that  the  court  below  correctly  construed  the  effect  of  the  indorsement  to  be 
to  make  White  the  agent  of  the  bank  for  the  collection  of  the  money. 
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If  this  be  a  sound  view  of  the  legal  efifect  of  the  written  indorsement, 
neither  parol  proof  nor  custom  can  be  received  to  contradict  it. 

But  we  are  aware  of  the  necessity  of  proceeding  with  great  caution  in  a 
case  of  first  impression  in  regard  to  questions  affecting  commercial  transac- 
tions, and  we  do  not,  therefore,  decide  this  one,  because  we  do  not  think  it 
absolutely  necessary  to  tbe  case.  For  assuming  this  to  be  correct,  we  think 
the  plaintiff  was  still  entitled  to  recover  more  than  he  did. 

The  court  below  seems  to  have  paid  but  little  attention  to  the  issue  on 
the  count  for  money  paid  to  the  use  of  defendant. 

It  appears  distinctly  by  the  evidence,  and  is  uncontradicted,  that  the 
money  paid  by  plaintiff  on  account  of  these  drafts  was  placed  to  the  credit 
of  the  defendant  with  its  corresponding  bankers  in  New  York,  and  paid  out 
.  on  checks  of  the  defendant,  so  that  there  is  no  question  that  the  latter 
received  the  money.  There  is  also  no  question  but  that  plaintiff  thought 
he  was  buying  these  drafts  and  that  they  became  his  property  by  their 
delivery  to  him.  It  is  also  evident  that  Brownell,  the  president  of  the 
bank,  thought  he  was  selling  him  the  drafts,  and  there  is  evidence  that 
neither  White  nor  Brownell  noticed  the  restrictive  words  of  the  indorse- 
ment. But  if  the  court  below  was  correct  in  holding  that  the  indorse- 
ment —  the  evidence  in  writing  of  what  the  parties  did  —  only  made  White 
the  agent  of  the  bank,  and  left  the  bank  the  owner  of  the  drafts,  then  both 
White  and  Brownell  were  mistaken,  and  the  money  was  paid  and  received 
under  a  mutual  mistake.  If  White  paid  his  money  as  purchase-money  of 
the  drafts,  he  paid  it  without  any  consideration,  for  he  did  not  purchase  the 
drafts.  He  only  burdened  himself  with  the  duty  of  collecting  the  money 
for  the  bank,  and  the  bank  received  and  used  his  money  without  giving 
him  any  consideration  for  it.  So,  also,  if  White  did  not  become  the  owner 
of  the  drafts,  and  if,  when  he  should  collect  the  money  on  them,  he  would 
hold  it,  in  the  language  of  the  indorsement,  ''  for  the  account  of  the  bank," 
the  jury  might  have  been  left  at  liberty  to  presume  that  the  money  which 
he  paid  was  a  loan  or  advance  on  the  security  of  the  paper  delivered  to 
him  at  the  time.  Either  of  these  views  of  the  transaction  would  justify  a 
recovery  under  the  money  count,  in  which  the  delivery  of  the  money  and 
the  delivery  of  the  drafts,  with  the  qualified  indorsement,  would  be  evi- 
dence of  the  payment  and  receipt  of  the  money  and  the  circumstances 
which  atteuded  it 

This  indorsement  is  treated  by  counsel  here  as  an  assignment  of  the 
paper  without  recourse,  in  which  the  title  to  the  paper  passed,  but  the 
right  to  recourse  to  the  assignor  was  cut  off.  But  this  is  evidently  an 
error.  If  the  court  below  was  correct,  neither  the  title  to  the  paper  nor 
the  right  to  the  money  under  it  passed.  The  only  effect  was  to  justify  the 
acceptor  in  paying  to  the  indorsee  for  the  account  of  the  bank.  The  legal 
effect  of  the  transaction,  as  evidenced  by  the  writing,  was  merely  to  enablA 
White  to  collect  the  monev  for  the  bank.     Though  a  restricted  indorse 
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ment,  it  was  no  assignment  at  all  It  is  not,  therefore,  a  contradiction  or 
a  varying  of  the  meaning  of  the  written  instrument  to  prove  that,  in  the 
delivery  of  this  paper  to  White,  he  and  the  bank  were  under  a  mistake  as 
to  the  effect  of  it,  or  that  he  paid  this  money  to  the  bank  without  any  con- 
sideration, or  that  he  advanced  money  to  the  bank  in  the  idea  that  he 
was  to  be  reimbursed  out  of  the  draft  when  collected. 

The  instructions  given  by  the  court,  and  the  refusal  of  the  prayer  of 
plaintiff,  fairly  i-aised  this  question.  All  the  drafts,  except  the  three  which 
had  no  such  indorsement,  were  excluded  from  the  jury.  The  jury  were 
told  that  nothing  else  was  before  them. 

The  thirteenth  instruction  asked  by  plaintiff  and  refused  by  the  court 
distinctly  affirmed  that  if  Brownell  obtained  from  plaintiff  sums  of  money 
on  account  of  the  drafts,  which  the  court  had  refused  as  evidence,  which 
money  was  placed  to  the  credit  of  defendant  in  a  New  York  bank,  and 
afterwards  drawn  by  defendant,  the  defendant  was  liable  for  such  money. 

The  judgment  will  be  reversed,  and  the  case  remanded  with  directions 

to  set  aside  the  verdict  and  grant  a  new  trial ;  and  it  is 

So  ordered, 


{/.)  MistaJce  may  he  as  to  the  Existence  or  Identity  of  the  Subject-Matter 

of  Sale, 

BREE  V.  HOLBECH. 
In  the  King's  Bench,  May  18,  1781. 

[Reported  in  2  Douglas,  654.] 

In  an  action  of  assumpsit  for  2000/.  had  and  received  to  the  plaintiff's 
use,  —  The  defendant  having  pleaded  the  general  issue,  and  the  statute  of 
limitations,  —  the  plaintiff  replied :  That  the  writ  was  sued  out  on  the 
22d  of  August,  1780;  that,  on  the  18th  of  February,  1773,  the  defendant 
asserted  and  affirmed  that  there  was  an  indenture  of  mortgage,  dated  the 
24th  of  June,  1768,  made  or  mentioned  to  be  made,  between  F.  and  S.  of 
the  one  part,  and  W.  H.  (the  defendant's  uncle)  on  the  other,  for  a  term 
of  years,  granted  to  the  said  W.  H.  as  a  security  for  the  payment  of  1200/. 
with  interest ;  that  the  defendant  then  further  asserted  and  affirmed,  that, 
after  making  the  said  indenture,  W.  H.  died ;  that  the  defendant  was  his 
administrator  with  the  will  annexed,  and  there  was  due  to  him,  as  admin- 
istrator, the  said  principal  sum  on  the  said  security,  that  the  plaintiff,  rely- 
ing on  these  assertions  and  affiimations,  advanced  1200/.  to  the  defendant, 
on  his  executing  an  indenture  of  assignment  on  the  said  18th  of  February^ 
1773,  which  recited  the  mortgage,  and  purported,  for  the  consideration  of 
the  1200/.  80  advanced,  to  assign  all  the  premises  by  the  said  recited 
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indenture  of  mortgage  granted,  for  the  remainder  of  the  term,  subject  to 
the  original  power  of  redemption  ;  that,  in  this  indenture  of  assignment 
the  defendant  agreed  with  the  plaintiff,  tlmt  neither  the  said  W.  H.  nor 
the  defendant  had  done  any  act  to  incumber  the  mortgaged  estate ;  that 
the  said  several  assertions  and  affirmations  of  the  defendant,  and  also  the 
recitals  in  the  said  indenture  of  assignment,  were  false,  inasmuch  as  there 
never  was  any  such  indenture  of  mortgage,  nor  the  sum  of  1200/.  nor  any 
other  sum,  due  to  the  defendant,  as  administrator  of  W.  H.  on  such  secur- 
ity, in  the  manner  the  defendant  had  asserted  and  affirmed,  and  as  in  the 
indenture  of  assignment  was  recited,  or  in  any  other  manner ;  and  that 
neither  the  premises  nor  any  part  thereof  passed  by  the  assignment  to 
the  plaintiff,  nor  did  any  estate,  right,  or  title  therein,  or  to  the  said  sum 
of  1200/.  vest  in  him ;  that,  by  fraud  and  imposition,  and  b}'  means  uf 
the  said  false  assertions  and  affirmations,  and  false  recitals,  the  plaintiff 
was  induced  to  pay  the  said  sum  of  1200/.  on  the  execution  of  the  said 
indenture  of  assignment ;  that,  at  the  time  of  the  execution  thereof  and  of 
paying  the  money,  the  plaintiff  was  ignorant  of  the  falsehood  of  the  said 
assertions,  affirmations,  and  recitals,  and  of  the  fraud  so  practised  upon 
him,  and  did  not  discover  them  till  within  the  space  of  six  years  next  be- 
fore suing  out  the  writ.  To  this  replication,  the  defendant  demurred  gen- 
erally. The  case  was,  this  day,  argued  by  Hill,  Serjeant,  for  the  plaintiff ; 
and  Chambre,  for  the  defendant. 

Chambre,  in  support  of  the  demurrer,  contended,  that  there  was  noth- 
ing alleged  in  the  replication  which  could  take  the  case  out  of  the  statute. 
There  was  no  fraud  stated  to  have  been  practised  by  the  defendant ;  for  it 
was  not  averred  that  he  knew  of  the  falsehood  of  the  different  assertions 
and  recitals.  But,  if  there  had  been  fraud,  that  would  not  have  been 
sufficient;  it  was  the  plaintiff's  business  to  look  to  the  validity  of  his 
security  ;  and  there  is  nothing  relative  to  fraud  among  the  different  excep- 
tions and  savings  in  the  statute. 

Hillf  Serjeant,  insisted  :  1.  That,  in  point  of  law,  this  was  fraud  on  the 
part  of  the  defendant,  although  he  himself  might  not  know  of  the  false- 
hood ;  2.  That,  where  a  party  has  been  induced,  by  fraud,  to  pay  money, 
the  statute  of  limitations  does  not  run,  or  at  least  only  runs  from  the 
time  when  the  fraud  is  discovered.  —  1.  The  assertions  of  the  defendant, 
he  observed,  were  positive,  without  qualification,  and  therefore  he  made 
himself  answerable  for  the  truth  of  them ;  and,  if  any  loss  had  been  in- 
curred by  his  mistake,  it  ought  to  fall  upon  him,  not  upon  an  innocent 
third  person.  On  this  first  head,  he  cited,  1  Show.  68 ;  3  Mod.  261  ; 
Comb.  163 ;  Heame's  Pleader,  102,  224 ;  Cro.  Car.  141  ;  Sir  W.  Jones, 
196  ;  2  Burr.  112 ;  12  Mod.  494 ;  2  Yes.  198—  2.  On  the  second  point,  he 
relied  on  Booth  v.  Lord  Warrington,  in  Dom.  Proc.  1714  (which  he  cited 
from  the  printed  cases ),  and  The  South  Sea  Company  v.  Wymondsell.  ^ 

1  3  P.  Wms.  148  (a). 
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Lord  Mansfield,  —  The  basis  of  the  whole  argument  is  fraud ;  and  the 
question  is,  whether  fraud  is  anywhere  asserted  in  this  replication.  There 
may  be  many  cases  where  the  assertion  of  a  false  fact,  though  unknown  to 
be  fedse  to  the  party  making  the  assertion,  will  be  fraudulent ;  as  in  the 
case  of  Sir  Crisp  Gascoyne,  who  insured  a  life,  and  affirmed  it  was  as  good 
a  life  as  any  in  England,  not  knowing  whether  it  was  or  was  not.  There 
may  be  oases  too,  which  fraud  will  take  out  of  the  statute  of  limitations. 
But,  here,  everything  alleged  in  the  replication  may  be  true,  without  any 
fraud  on  the  part  of  the  defendant.  He  is  an  administrator  with  the  will 
annexed,  who  finds  a  mortgage-deed  among  the  papers  of  his  testator,  with- 
out any  arrears  of  interest,  and  parts  with  it,  boyia  fide^  as  a  marketable 
commodity.  If  he  had  discovered  the  forgery,  and  had  then  got  rid  of  the 
deed  as  a  true  security,  the  case  would  have  been  very  different.  He  did 
not  covenant  for  the  goodness  of  the  title,  but  only  that  neither  he  nor  the 
testator  had  incumbered  the  estate.  It  was  incumbent  on  the  plaintiff  to 
look  to  the  goodness  of  it. 

Hill  had  leave  to  amend,  in  case,  upon  inquiry,  the  facts  would  support 
a  charge  of  fraud. 


SHOVE  V.  WEBB. 
In  the  King's  Bench,  May  14,  1787. 

[Reported  in  1  Term  Reports,  732.] 

■ 

AssTTMFSiT  for  goods  sold  and  delivered ;  money  paid,  laid  out,  and  ex- 
pended ;  money  had  and  received  ;  and  for  goods  sold  and  delivered  to  oue 
A.  Dobinson  upon  the  defendant's  credit  and  at  his  request.  Plea  the 
general  issue. 

Ou  the  trial  at  the  sittings  after  last  Hilary  term  at  Guildhall  before 
Bulleb,  J.,  a  verdict  was  taken  for  the  plaintiff,  damages  160Z.  \ls.  Sd., 
subject  to  the  opinion  of  the  court  as  'to  the  sum  of  118/1  lis,  Sd.  part 
thereof. 

The  defendant  on  the  26th  of  July,  1783,  executed  a  bond  and  warrant 
of  attorney  to  confess  judgment  thereon  in  the  court  of  Common  Pleas,  for 
securing  an  annuity  of  25L  during  the  life  of  the  defendant.  The  defend- 
ant also  executed  an  assignment  of  his  half-pay  as  an  ensign  in  the  army 
as  a  collateral  security.  The  deeds  for  securing  the  annuity  have  been 
since  set  aside  in  the  Common  Pleas,  because  part  of  the  consideration  for 
which  the  annuity  was  granted  was  46/.  19«.  9c/.  due  from  the  defendant  to 
the  plaintiff  for  goods  previously  sold  by  the  plaintiff  to  him,  which  was 
not  specified  in  the  memorial  as  registered.  The  residue  of  the  considera- 
tion for  which  the  annuity  was  granted,  was  71 L  17s.  6(f.,  paid  by  the 
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plaintiff  to  the  defendant  in  cash  at  the  time  of  granting  the  annuity.    The 
defendant  is  indebted  to  the  plaintiff  in  42Z.  for  goods  sold. 

The  question  for  the  opinion  of  the  coiurt  is.  Whether  the  plaintiff  is  en- 
titled to  recover  any,  and  what,  sum  beyond  the  sum  of  42/.  1 

The  case  was  argued  ou  a  former  day  in  this  term  by  Wood  for  the  plain- 
tiff, and  Bower  for  the  defendant,  when  the  court  took  time  to  consider 
of  it. 

On  this  day  Ashhubst,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  will  depend  on  the  construction  of  the  statute 
17  Geo.  3,  0.  26,  called  the  Annuity  Act.^  The  contract  was  strictly  legal, 
and  not  within  the  mischiefs  intended  to  be  remedied  by  the  act. 

The  security  then  is  set  aside,  not  on  account  of  any  fraud  or  defect  in 
the  contract  itself,  but  upon  a  formal  defect  in  making  the  memorial,  or  at 
least  it  was  an  innocent  mistake  of  the  law.  And  taking  that  to  be  the 
case,  when  the  security  was  vacated,  the  original  contract  revived.  If  in- 
deed the  sale  had  been  made  a  few  days  before  colorably,  and  with  a  view 
of  afterwards  stating  the  antecedent  debt  as  a  part  of  the  consideration  of 
an  annuity  intended  to  be  granted,  that  would  have  totally  altered  the 
case ;  but  as  it  is  to  be  taken  that  they  were  bofia  fide  sold,  we  think  the 
plaintiff  is  entitled  to  recover  for  them. 

In  regard  to  the  money  paid  as  part  of  the  consideration ;  as  the  security 
is  not  set  aside  for  any  fraud  in  the  transaction,  but  merely  for  a  mistake 
or  omission  in  form,  it  becomes  unconscientious  in  the  party  to  retain  it, 
and  is  therefore  recoverable  on  the  count  for  money  had  and  received  to 
the  plaintiff's  use.  Therefore  we  are  of  opinion  that  the  plaintiff  is  entitled 
to  recover  for  his  whole  demand. 

Judgment  for  theplaintif  160^  lis.  3d, 


JONES  AND  Othebs  v.  RYDE  and  Another. 
In  the  Common  Pleas,  Mat  4,  1814. 

[Reported  in  6  Taunton,  488.] 

This  was  an  action  of  assumpsit  for  money  had  and  received  which  was 
tried  at  the  sittings  in  London,  after  Michaelmas  term,  1813,  before  Mans- 
field, C.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  damages  1000/., 
subject  to  a  case,  which  in  substance  was,  that  the  defendants,  who  were 
bill  brokers,  were  possessed  of  a  navy-bill  which  purported  to  have  been 
issued  by  the  transport  board,  and  to  bear  date  and  have  been  registered 
on  the  17th  of  July,  1813,  and  to  be  payable  on  the  15th  of  October,  1813, 

^  So  much  of  the  opinion  as  relates  to  the  question  of  construction  has  been 
omitted.  —  £o. 
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and  to  be  drawn  on  the  treasurer  of  the  navy  in  pursuance  of  a  charter- 
party  of  25th  June,  1808,  made  with  Messrs.  Bell  &  Hobbs  on  behalf  of  the 
owners  of  the  Wolga,  Ward,  master,  hired  to  serve  his  majesty  as  a  trans- 
port, for  payment,  ninety  days  after  date,  to  Bell  &  Hobbs  or  their  order, 
of  1875/.,  and  more  to  them,  for  interest  thereon,  ft'om  7th  July  to  5th  October 
following,  when  that  bill  would  become  due,  being  90  days,  at  3d,  per  cent 
per  diem,  191.  16«.  lOd,  together  1884/.  16«.  lOcf. 

jS       a,     <L 

1884    16    10 

Deduct  property  tax 119      9 

1888    Itf      8 

In  both,  the  sum  of  1884/.  16«.  lOd.  On  the  23d  of  August,  the  defend- 
ants discounted  this  bill  with  the  plaintitis,  who  were  stock  and  bill  brokers ; 
they,  calculating  the  interest  upon  1883/.  16«.  3e/.,  the  apparent  amount  of 
the  bill,  for  53  days,  from  23d  August  to  15th  October  inclusive,  to  be  13/. 
I3s.  6c/.,  then  paid  the  defendants  1870/.  2«.  9d.  as  the  difference,  and  re- 
ceived from  them  the  bill.  On  27th  August  the  plaintiffs  discounted  the 
same  bill  with  Williams,  who  calculating  the  interest  upon  the  same  ap- 
parent amount,  for  49  days,  from  that  day  to  the  15th  of  October,  to  be 
12/.  I2s,  10c/.  paid  them  1871/.  3^.  5d.  as  the  difference,  and  received  from 
them  the  bill.  The  bill  issued  from  the  transport-office  for  884/.  16«.  lOd. 
only,  but  before  the  23d  of  August  some  person  had  altered  it  by  prefixing 
the  figure  1  to  the  figures  884/.  16«.  10c/.,  and  883/.  16«.  3c/.  in  the  several 
places  where  those  sums  occurred,  and  by  prefixing  the  same  figure  1  to 
each  of  the  dates  7th  July  and  5th  October,  so  that  before  and  when  it 
was  discounted  by  the  several  above-mentioned  parties,  who  were  all  uncon- 
scious of  the  alteration,  it  had  thereby  acquired,  in  the  particulars  altered, 
the  appearance  of  a  bill  for  the  net  sum  of  1883/.  16«.  3d,  dated  17th  July 
and  payable  15th  October.  On  5th  October,  Williams  presented  it  at  the 
Navy  Pay  Office  for  payment,  which  was  refused  on  account  of  the  altera- 
tions ;  upon  the  requisition  of  the  commissioners,  Williams  deposited  with 
them,  without  the  knowledge  of  the  defendants,  the  altered  bill ;  and  in 
lieu  of  it  accepted  from  them  a  new  bill  for  the  original  amount,  and  re- 
ceived in  discharge  thereof  883/.  16«.  3d.  after  allowing  1/.  0«.  7c/.  for  the 
property-tax  charged  on  the  interest.  Williams  thereupon  demanded  of 
the  plaintilfs  repayment  of  1000/.,  the  difference  between  the  sum  he  had 
received  from  the  Navy  Pay  Office  and  the  sum  he  had  paid  for  the  bill  to 
the  plaintifis,  which  they  repaid  him,  and  brought  the  present  action  to 
recover  from  the  defendants  the  like  difference  of  1000/. 

LenSt  Serjt.,  for  the  plaintiffs. 

Vaughan,  Serjt.,  for  the  defendants. 

GiBBS,  C.  J.  This  is  very  distinguishable  from  the  case  of  Price  v,  Neal, 
because  there  the  bill  was  paid  by  the  person  who  of  all  others  was  the 
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best  judge  whether  the  acceptance  was  his  handwriting  or  not,  and  he  says, 
on  looking  at  it,  this  is  my  handwriting  and  I  pay  it.  The  case  of  Barber 
t^.  Gingell,^  is  a  much  stronger  case  even  than  that.  It  was  an  action  on 
an  acceptance  written  in  the  name  of  Gingell ;  the  defendant  had  not  ac- 
cepted, nor  ever  acknowledged  that  he  had  accepted  that  bill ;  but  it  was 
proved  that  he  had  paid  bills  with  similar  acceptances,  which  in  fact  were 
forgeries  of  his  son;  and  Lord  Ken  yon,  C.  J.,  held  that  the  defendant, 
having  given  credit  to  similar  acceptances  in  the  like  coiu'se  of  dealing,  was 
bound  to  pay  the  bill  in  question.  The  court  are  of  opinion,  that  the 
plaintiff  is  entitled  to  recover  the  sum  he  seeks  to  recover  by  this  action  ; 
and  we  think  so  on  the  ground  on  which  it  is  put  by  my  Brother  Lens 
that  this  transaction  is  in  the  nature  of  an  exchange  between  the  two  par- 
ties, made  by  the  defendant  upon  the  one  hand,  of  a  navy  bill,  professing  to 
be  a  navy  bill  for  1884/.  16«.  lOd,,  and  Jbhe  defendant  representing  it  to  be 
a  genuine  navy  bill  of  that  amount,  and  by  the  plaintiff  on  the  other  hand, 
of  a  sum  of  money  equivalent  to  the  sum  which  would  be  paid  upon  that 
bill  when  it  should  become  due,  supposing  that  it  were  a  genuine  navy 
bill,  minus  the  interest  for  the  time  which  it  yet  had  to  run.  Both  parties 
were  mistaken  in  the  view  they  had  of  this  navy  bill ;  the  one  in  represent- 
ing it  to  be  a  navy  bill  of  this  description,  the  other  in  taking  it  to  be 
such.  Upon  its  afterwards  tumnig  out  that  this  bill  was  to  a  certain  ex- 
tent a  forgery,  we  think  he  who  took  the  money  ought  to  refund  it  to  the 
extent  to  which  the  bill  is  invalid.  The  ground  of  the  defendant's  resist- 
ance is,  that  the  bill  is  not  indorsed  ;  and  that  whensoever  instruments  are 
transferred  without  indorsement,  the  negotiator  professes  not  to  be  answera- 
ble for  their  validity.  This  question  was  much  mooted  in  Feun  v.  Harri- 
son ;  *  and  it  is  true  to  a  certain  extent,  viz.,  that  in  the  case  of  a  bill,  note, 
or  other  instrument  of  the  like  nature,  which  passes  by  indorsement,  if  he 
who  negotiates  it  does  not  indorse  it,  he  does  not  subject  himself  to  that 
responsibility  which  the  indorsement  would  bring  on  him,  viz.,  to  an  action 
to  be  brought  against  him  as  indorser ;  but  his  declining  to  indorse  the  bill 
does  not  rid  him  of  that  responsibility  which  attaches  on  him  for  putting 
off  an  instrument  as  of  a  certain  description,  which  turns  out  not  to  be  such 
as  he  represents  it.  The  defendant  has  in  the  present  case  put  off  this  in- 
strument as  a  navy  bill  of  a  certain  description :  it  tunis  out  not  to  be  a 
navy  bill  of  that  amount,  and  therefore  the  money  must  be  recovered  back. 
Bree  v.  Holbech  is  very  distinguishable.  Common  prudence  required  an 
administrator  not  to  take  on  him  more  responsibility  than  his  situation 
obliged  him  to  incur,  viz.,  to  covenant  that  he  had  a  good  title  notwith- 
standing any  act  done  by  himself;  the  covenant  of  an  administrator  ordi- 
narily goes  no  further;  and  when  an  action  is  brought  against  him  for 
money  had  and  received,  he  says,  you  have  all  the  security  against  me 
which  a  person  in  my  situation  ever  gives,  and  that  does  not  in  the  pres- 

1  3  Esp.  60.  «  8  T.  B.  767. 
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ent  case  make  me  responsible.  Compare  this  with  the  case  of  Cripps  v. 
Heade,'  cited  by  my  Brother  Heath.  There  was  no  deed :  the  whole 
rested  in  parol,  and  the  whole  was  founded  on  the  presumption  that. the 
title  was  such  as  it  purported  to  be  :  it  was  not  such  as  it  purported  to  be, 
and  therefore  the  purchase-money  could  not  be  retained.  In  the  present 
case,  the  navy  bill  is  not  such  as  it  purported  to  be,  and  therefore  the 
plaintiff  is  entitled  to  recover.  A  case  somewhat  similar  very  frequently 
occurs  in  practice  on  which  I  should  not  rely  as  governing  the  law,  but 
that  it  is  said  by  my  Brother  Lens  to  be  sanctioned  on  the  authority  of  a 
case  so  decided  at  nisi  pritu,  by  Mansfield,  C.  J.,  namely,  where  forged 
bank  notes  are  taken.  The  party  negotiating  them  is  not,  and  does  not 
profess  to  be,  answerable  that  the  Bank  of  England  shall  pay  the  notes ; 
but  he  is  answerable  for  the  bills  being  such  as  they  piu-port  to  be.  There- 
fore the  plaintiff  must  recover  the  difference. 

Heath,  J.  I  am  of  the  same  opinion.  If  a  person  gives  a  forged  bank 
note,  there  is  nothing  for  the  money:  it  is  no  payment.  In  the  case  of 
Cripps  V,  Reade,  the  defendant  sold  a  term,  supposing  himself  to  be  the 
personal  representative  of  the  deceased,  without  executing  any  assignment. 
Bree  v.  Holbech  was  cited  upon  the  trial  before  Lawrence,  J.,  and  the  rule 
caveat  emptor  was  urged :  the  court  refused  a  rule  for  a  new  trial.  Lord 
Kenton,  C.  J.,  said  that  in  Bree  v,  Holbech  a  regular  conveyance  wtm 
made,  and  no  further  covenants  were  to  be  added ;  but  in  the  case  of 
Cripps  V,  Reade,  the  whole  had  passed  by  parol,  and  the  money  had  been 
paid  under  a  mistake,  and  the  action  for  money  had  and  received  would 
lie  to  recover  it  back. 

Chambre,  J.  I  really  cannot  entertain  a  doubt  on  the  question  :  if  the 
defendant's  doctrine  could  prevail,  it  would  very  materially  impair  the 
credit  of  these  instruments.  They  are  not  in  practice  indorsed  (or  not  be- 
yond the  first  taker).  A  man  takes  this  security,  looking  to  the  persons 
who  are  to  pay  it ;  he  takes  it  on  the  presumption  that  it  is  a  navy  bill ; 
it  was  once  a  navy  bill,  but  from  the  moment  wherein  it  was  altered  it  be- 
came of  no  value  whatsoever.  It  is  unnecessary  to  go  into  the  authorities. 
I  agree  it  is  incumbent  on  the  plaintiff  to  show  quite  clearly  that  the  pay- 
ment of  the  884/.  16«.  lOd,  was  of  the  mere  bounty  and  liberality  of  gov- 
ernment, but  no  further.  Everything  that  the  plaintiffs  have  done,  has 
been  done  for  the  good  of  the  defendant.  There  is  no  doubt  whatever  that 
the  judgment  ought  to  be  for  the  plaintiffs. 

Dallas,  J.  This  is  a  case  in  which  the  parties  are  equally  innocent, 
and  have  equal  knowledge,  and  equal  means  of  knowledge.  I  have  no 
doubt  whatsoever  of  the  plaintiffs'  right  to  recover.  The  case  falls  not 
only  within  the  general  principle  that  where  a  man  has  paid  more  than  the 
thing  is  eventually  worth,  and  the  consideration  fails,  he  may  recover  it 
back,  but  also  comes  within  the  express  authority  of  Cripps  v.  Reade. 

1  6  T.  B.  606. 
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Upon  the  ground  therefore  that  the  money  was  in  part  paid  by  mistake, 

upon  a  consideration  that  has  failed,  I  am  of  opinion,  that  the  plaintiffs  are 

entitled  to  reoover  it  back.^ 

JudgmmtfoT  the  plaintifs. 


HITCHCOCK   tf.   GIDDINGS. 
In  the  Exchequer,  June  4,  1817. 

[Reported  in  4  Pricey  185.] 

The  plaintiff  by  the  present  bill  sought  to  be  relieved,  on  the  ground  of 
fraud,  against  a  bond  given  by  him  to  the  defendant  for  5000/.  as  the  con- 
sideration for  the  purchase  of  the  defendant's  interest  in  a  remainder  in 
the  real  estates  of  Thomas  Millard,  which  he  had  devised  by  his  will  to 
EHzabeth  Millard  and  Anne  Wrentmore  for  life ;  remainder  to  Anne  Wrent- 
more  Colmer  in  tail,  remainder  to  F.  and  T.  Vowles  in  fee  ;  —  and  for  an 
injunction  to  restrain  the  defendant  from  putting  the  bond  in  suit  in  the 
mean  time,  under  the  following  circumstances  :  — 

The  defendant,  in  1805,  had  purchased  that  remainder  in  fee,  of  the 
persons  then  entitled  to  it.  In  1810  he  agreed  to  sell  a  moiety  of  his 
interest  to  the  plaintiff  for  5000/.,  who^  though  apprised  by  his  professional 
adviser  of  the  possibility  of  the  devisee  in  tail  suffering  a  recovery,  which 
she  might  do,  whereby  the  entail  would  be  barred,  and  the  remainder 
destroyed,  still  insisted  on  his  purchase  (having  in  the  mean  time  directed 
a  search  to  be  made,  to  assure  himself  that  no  recovery  had  been  suffered), 
expressing  himself  satisfied,  and  that  he  thought  it  worth  10,000/.  The 
defendant,  on  the  10th  May,  1810,  executed  to  him  a  proper  conveyance 
of  his  interest ;  and  the  plaintiff  at  the  same  time  signed  the  bond  in 
question. 

In  the  course  of  the  next  month,  the  plaintiff's  solicitor  discovered  that 
a  recovery  had  been  duly  suffered  by  Miss  Colmer  in  Easter  term,  1808, 
of  which  he  soon  afterwards  informed  the  plaintiff. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the  recovery 
having  been  suffered  when  he  executed  the  conveyance ;  and  he  proved 
that  the  purchase  had  originated  with  the  plaintiff,  and  that  he  had  refused 
to  sell  him  the  other  moiety  on  his  request.  The  plaintiff  had  paid  250Z. 
for  interest  on  the  bond,  which  he  now  prayed  might  be  repaid  to  him. 

Fonhlanque  and  Wingfield  for  the  plaintiff. 

Martin  and  Heys  for  the  defendant. 

KiCHARDS,  Chief  Baron.  This  is  certainly  a  charge  of  fraud ;  for  it  is, 
that  the  defendant,  having  no  title  to  any  interest  in  these  estates  at  the 
time  of  the  contract,  bargained  as  if  he  had  ;  and  that  thereby  he  prevailed 

*  Leeda  Bank  v.  Walker,  11  Q.  B.  D.  84,  accord,  —  Ed. 
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OD  the  plaintiff  to  give  him  this  bond.     That  is,  without  doubt,  what  we 
call  a  fraud  in  courts  of  equity. 

Then  it  is  put  that  this  transaction  was  an  agreement  for  the  purchase 
of  a  mere  contingency ;  and  if  the  court  saw  that  it  were,  they  might  not 
be  disposed  to  assist  the  plaintiff;  for  if  a  man  should  be  foolish  enough  to 
make  a  purchase  of  such  a  chance,  he  must  perhaps  abide  by  the  consequence 
of  his  rashness.  But  the  fact  was  not  so  here.  Under  the  will  of  the 
testator,  the  persons  making  title  to  the  defendant  had  a  vested  remainder 
in  fee  simple,  which  would  have  vested  in  possession  if  it  had  not  been  in 
the  mean  time  barred  by  a  common  recover3\  Both  parties,  at  the  time  of 
the  contract,  treated  on  the  supposition  that  a  recovery  had  not  th^n  been 
sufiered.  The  whole  of  the  evidence  shows  that  that  was  the  object  in 
contemplation  of  the  purchaser.  If  no  recoveiy  had  been  then  suffered, 
the  defendant  had  a  remainder ;  if  there  had,  he  had  no  sort  of  interest 
whatever.  But  they  agreed  for  the  sale  of  the  remainder,  subject  to  the 
subsequent  possible  contingency  of  there  being  no  recovery  suliered.  Now, 
if  a  person  sell  any  estate,  having  no  interest  in  it  at  the  time,  and  takes  a 
bond  for  securing  the  payment  of  the  purchase-money,  that  is  certainly  a 
fraud,  although  both  parties  should  be  ignorant  of  it  at  the  time ;  and  that 
I  believe  to  have  been  the  case  here.  A  contingency  may  certainly  be  sold 
on  speculation,  but  not  such  as  was  sold  here.  Two  parties  are  not  to  be 
allowed  to  enter  into  an  agreement  to  deceive  each  other.  But  there  was 
not  even  a  contingency  sold  here ;  it  was  not  selling  an  interest,  subject  to 
a  chance,  for  the  defendant  had  no  interest  at  all  to  which  a  chance  could 
attach. 

I  must  not  be  told  that  a  court  of  equity  cannot  interfere  where  there  is 
no  fraud  shown.  If  contracting  parties  have  treated  while  under  a  mistake, 
that  will  be  sufficient  ground  for  the  interference  of  a  court  of  equity  ;  but 
in  this  case  there  is  much  more.  Suppose  I  sell  an  estate  innocently,  which 
at  the  time  is  actually  swept  away  by  a  flood,  without  my  knowledge  of  the 
fact,  am  I  to  be  allowed  to  receive  5000Z.  and  interest,  because  the  convey- 
ance is  executed,  and  a  bond  given  for  that  sum  as  the  purchase-money,  when, 
in  point  of  fact,  I  had  not  an  inch  of  the  land,  so  sold,  to  sell  1  That  was 
precisely  the  case  with  the  present  defendant ;  and  it  would  be  hard,  indeed, 
if  a  court  of  equity  could  not  interfere  to  relieve  the  purchaser. 

I  am  therefore  clearly  of  opinion,  that  this  bond  must  be  relieved  against. 
Bonds  are  not  conclusive,  as  has  been  said,  though  they  may  be  used  to 
show  that  the  party  had  acted  deliberately ;  but  wherever  it  can  be  made 
appear  that  they  were  not  fairly  taken,  or  that  the  money  was  not  satisfac- 
torily due,  courts  of  equity  will  order  them  to  be  cancelled ;  for  they  will 
not  suffer  a  party  to  recover  on  a  bond  against  which  a  defendant  has  no 
defence  at  law,  although  it  were  given  without  such  a  consideration  as 
would  entitle  the  plaintiff  at  law  to  receive  the  money,  the  payment  of 
which  it  is  given  to  secure.     That  is,  undoubtedly,  the  present  case.     And 
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if  more  had  been  done  here,  —  if  the  money  had  been  paid  into  court,  — 
the  defendant  would  not  have  been  permitted  to  take  it  out,  if  the  plaintiff 
could  have  shown,  afi  he  does  now,  that  at  the  time  of  the  sale  the  defendant 
had  no  interest. 

Then  as  to  the  money  which  has  been  already  paid ;  the  same  equity 
which  attaches  to  the  bond,  must  also  attach  to  the  interest  which  has 
been  paid  on  it ;  for  if  an  application  for  an  injunction  had  been  made 
immediately,  it  must  have  been  gninted,  and  then  no  interest  would  have 
accrued. 

As  to  the  costs, — as  both  parties  have  acted  very  foolishly,  and  are  equally 
to  blame,  I  shall  not  give  costs  on  either  side ;  although  the  defendant  may 
have  been  wrong  in  resisting  so  reasonable  an  application. 

The  bond  must  be  delivered  up  to  be  cancelled,  and  the  interest  which 
has  been  paid  on  it  by  the  plaintiff  must  be  refunded  by  the  defendant. 

Decree, 


BANK  OF  ENGLAND  v.  TOMKINS. 
In  the  Exchequeb,  April  21,  1842. 

[Reported  in  6  Juritt,  347.] 

Assumpsit  for  money  lent.  Plea,  non  asstimpdt,  (There  were  other 
counts  and  pleas,  but  nothing  turned  on  them.)  At  the  trial  before  Lord 
Abinoer,  C.  B.,  it  appeared  that  this  was  an  action  brought  to  recover  a 
sum  of  8000/.  under  the  following  circumstances :  —  The  defendant  had 
deposited  with  the  Bank  of  England  eleven  exchequer  bills  for  1000/.  each, 
on  which  the  bank  advanced  him  11,000/.,  with  an  agreement,  that,  if  the 
money  were  not  repaid  within  a  given  time,  the  bank  should  be  at  liberty 
to  sell  the  bills.  3000/.  was  repaid  within  the  period  specified,  and  three 
of  the  bills  returned,  but  default  having  been  made  in  the  payment  of  the 
residue,  the  bank  sold  the  eight  remaining  ones  for  8000/.  On  the  holder 
presenting  these  bills  at  the  exchequer  office,  the  signatures  to  them  were 
pronounced  to  be  forgeries,  and  payment  refused  accordingly ;  and  the  bank, 
being  compelled  to  indemnify  the  holder,  brought  the  present  action.  It 
appeared,  by  the  evidence  on  the  part  of  the  plaintiffs,  that  the  manufacture 
and  issue  of  exchequer  bills  were  regulated  by  Stat.  4  <b  5  Will.  4,  c.  15,  s.  4, 
and  the  treasury  regulations  made  in  pursuance  thereof;  and  that  the  only 
persons  authorized  to  sign  such  bills  were  the  controller  and  deputy  con- 
troller of  the  exchequer,  both  of  whom  were  examined  at  the  trial,  and 
declared  the  signatures  to  the  bills  in  question  to  be  forged.  On  cross- 
examination,  the  practice  in  the  exchequer  bills  office,  in  the  manufacture 
of  exchequer  bills,  appeared  to  be,  that  paper  with  a  peculiar  water-mark 
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was  manufactured  for  the  purpose ;  they  were  afterwards  stamped  or  printed 
in  a  particular  place  set  apart  in  the  office ;  they  were  then  dated  and 
numbered,  in  general,  by  two  clerks,  one  of  whom  numbered  the  bill,  the 
other  the  counterfoil ;  but  sometimes,  in  the  absence  of  either  clerk^  the 
whole  was  done  by  one  alone.  They  were  then  taken  to  the  controller  or 
his  deputy  for  signature ;  having  received  which,  they  were  in  a  fit  state  to 
be  issued.  It  appeared  also,  that  a  clerk,  of  the  name  of  Smith,  whose 
duty  it  was  to  number  the  bills,  had  the  custody  of  the  manufactured  paper, 
and  access  to  the  bills  after  they  were  printed,  and  also  to  the  seal ;  and 
that  there  was  no  person  in  the  office  to  act  as  a  check  on  his  conduct ; 
and,  lastly,  that  the  present  bills  were  genuine  in  all  points  except  the 
signature.  On  this  evidence.  Lord  Abinoer  told  the  jury,  that  the  only 
question  for  their  consideration  was,  whether  the  signatures  to  these  bills 
were  forged  or  not ;  for  that,  if  they  were  forged,  the  plaiutiifs  were  eutitled 
to  recover ;  and  the  jury  found  for  the  plaintiffs  for  the  amount  claimed. 

£rl€  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  true 
question  for  the  jury  was  not,  simply,  whether  these  signatures  were  forged^ 
but  whether  the  exchequer  office  was  not  bound  to  pay  these  bills ;  for,  if 
they  were,  there  would  be  no  failure  of  consideration,  and  the  present  action 
could  not  be  supported.  Now,  the  liability  of  the  exchequer  office  is  not 
inconsistent  with  these  signatures  being  forged,  inasmuch  as  the  bills  are 
issued  on  their  own  paper,  and  with  their  own  stamp  and  seal ;  and  it  is 
owing  to  their  negligent  course  of  business  in  their  office  that  money  has 
been  advanced  on  their  bills.  An  action,  perhaps,  may  not  lie  against  the 
office,  but  the  principle  is  the  same,  if  these  bills  were  such  as  ought  to  be 
paid  in  the  regular  course  of  business. 

Parke,  B.  It  appears  to  me  very  clear,  that  no  rule  ought  to  be  granted 
in  this  case.  The  question  is,  can  the  plaintiffs  maintain  this  action  for 
money  lent  and  advanced,  on  the  ground  that  they  have  not  received  from 
the  defendant  that  which  they  bargained  for?  And  I  am  of  opinion  that 
they  can.  The  bargain  they  made  was  for  marketable  exchequer  bills  good 
in  all  respects,  duly  signed,  sealed,  and  stamped,  and  which  would  be  im- 
mediately paid  on  being  presented  at  the  exchequer  office.  The  defendant's 
argument  is,  that  the  exchequer  office  is  bound  to  pay  these  bills  in  their 
present  state ;  namely,  good  in  three  of  the  essential  requisites,  but  bad  in 
the  fourth,  as  having  a  forged  signature.  Now  that  is  a  question  which 
we  are  not  at  all  called  on  to  determine  at  present.  Whenever  it  comes 
before  the  proper,  tribunal  it  will  be  decided ;  it  is  enough  for  us  to  say 
that  the  plaintiffs  did  not  bargain  for  a  bill  imperfect  in  any  respect,  or 
which  might  be  enforceable  against  the  exchequer  by  petition  of  right  or 
otherwise,  but  for  a  hill  good  in  all  respects,  and  which  would  at  once  be 
paid  or  exchanged  in  the  usual  course  and  practice  of  the  office.  Now  it 
is  abundantly  clear  that  this  is  not  such  a  bill,  that  the  plaintifls  have, 
therefore,  not  got  what  they  bai^gained  for,  and  are  therefore  entitled  to  be 
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repaid  their  money.  There  certainly  may  be  something  in  the  nature  of 
a  case  against  the  exchequer  for  negligence. 

Aldbrson,  B.  The  bank  in  this  case  bargained  for  an  exchequer  bill 
right  and  good  in  all  respects,  not  a  bill  which  might  by  possibility  be  paid 
at  the  exchequer,  although  the  signature  to  it  was  a  forgery.  Now  it  is 
clear  that,  in  one  at  least  of  the  four  requisites  to  a  good  exchequer  bill, 
namely  the  validity  of  the  signature,  these  bills  are  imperfect ;  suppose  they 
had  been  deficient  in  two  or  three  of  those  requisites,  would  it  still  be  con- 
tended that  the  presence  of  the  fourth  rendered  them  what  the  bank 
bargained  for) 

GuRNEY,  B.  This  is  precisely  similar  to  the  case  of  a  bank  clerk  getting 
the  bank  paper  into  his  possession,  and  of  it  manufacturing  a  note  complete 
in  every  respect  except  the  cashier's  signature,  which  is  forged. 

RoLFE,  B.     Supposing  the  defendant's  proposition  in  this  case  to  be 

correct,  namely,  that  an  action,  or  something  in  the  nature  of  one,  might  be 

maintained  against  the  exchequer  with  respect  to  this  bill,  such  a  proceeding 

would  be  founded,  not  on  the  principle  that  this  was  a  valid  bill,  but  on 

the  ground  that  those  into  whose  hands  it  came,  had  been  misled  by  the 

conduct  of  the  exchequer  office. 

£uU  refuted. 


HENRY  GOMPERTZ  tr.  THOMAS  BARTLETTi 
In  the  Qubbn'b  Bench,  Novbmbbr  14,  1853. 

[BqHfrted  in  2  EUit  f-  Blackburn,  849.] 

Action  for  money  had  and  received.  Plea:  Never  indebted.  Issue 
thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guildhall 
after  last  Trinity  term,  it  appeared  that  the  defendant,  in  London,  sold  to 
the  plaintiff  a  bill  of  exchange  purporting  to  be  drawn  at  Sierra  Leone  by 
Jolly  &  Co.,  of  that  place,  on  Bellot  &  Co.,  of  London,  and  accepted  by 
Bellot  &  Co.,  payable  to  the  order  of  a  third  person  in  London.  The  in- 
strument was  indorsed  in  blank  by  the  payee ;  it  was  unstamped ;  but 
both  parties  believed  it  to  be  a  foreign  bill,  and  consequently  to  require  no 
stamp.  The  defendant  did  not  indorse  the  bill ;  and  it  was  a  sale  without 
recourse.  The  plaintiff  paid  815/.  to  the  defendant,  as  the  price  of  the  bill, 
which  was  handed  to  plaintiff;  and  he,  in  like  manner,  sold  the  bill  to 
another  person,  also  without  recourse.  Before  the  bill  attained  maturity, 
all  the  parties  to  the  bill  became  bankrupt.  On  the  holder  seeking  to 
prove  against  the  estate  of  the  acceptor,  it  was  discovered  that  the  bill, 
though  bearing  the  genuine  signature  of  a  Sierra  Leone  firm,  had,  in  fact, 
been  drawn  by  one  of  the  partners  in  this  kingdom,  and  consequently  was 

26 
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unavailable  for  want  of  a  stamp.  The  Commissioners  in  Bankruptcy  re- 
fused to  allow  the  proof.  The  holder  demanded  back  from  the  plaintiff 
the  price  paid  to  him ;  and  the  plaintiff,  under  threat  of  legal  proceedings, 
paid  him.  The  plaintiff  now  sought  to  recover  from  the  defendant  815/., 
the  price  of  the  bill,  as  money  paid  on  a  consideration  which  had  failed. 
It  was  admitted  that  the  defendant,  at  the  time  of  the  sale,  bona  fide  be- 
lieved the  bill  to  have  been  drawn  at  Sierra  Leone ;  and  neither  fraud  nor 
negligence  was  imputed  to  him. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff.  Petersdorffy  in  this  term,  obtained  a  rule  nid 
accordingly. 

M,  Chambers  and  Pearson  now  showed  cause. 

Petersdorff,  contra. 

Lord  Campbell,  C.  J.  —  At  the  trial,  I  was  impressed  with  the  consid- 
eration that  this  was  a  transaction  of  pure  sale,  and  that  the  vendor  really 
bad  title  to  the  bill  which  he  sold,  and  was  perfectly  ignorant  of  the  latent 
defect.  Besides,  the  bill  would  probably  have  in  fact  been  paid  had  the 
parties  to  it  continued  solvent ;  and  on  the  whole  I  was  then  inclined  to 
think  that  the  defect  was  merely  one  in  the  quality,  which  the  vendor  did 
not  warrant.  But,  now,  having  heard  the  argument,  I  think  that  the  action 
is  maintainable,  on  the  ground  that  the  article  does  not  answer  the  descrip- 
tion of  that  which  was  sold,  viz.,  a  foreign  bill.  There  was  no  written 
statement  6r  direct  assertion  that  this  bill  was  drawn  at  Sierra  Leone ;  but 
it  purported  to  be  so  drawn ;  and  it  must  be  taken  that  it  was  sold  by  the 
description  of  a  bill  drawn  at  Sierra  Leone.  In  fact  it  was  drawn  in  Lou' 
don ;  and,  on  that  account,  it  could  not  be  enforced.  If  it  really  had  been 
a  foreign  bill,  any  secret  defect  would  have  been  at  the  risk  of  the  pur- 
chaser ;  but  this  is  not  a  case  in  which  an  article  answering  the  description 
by  which  it  is  sold  has  a  secret  defect,  but  one  in  which  the  article  is  not 
of  the  kind  which  was  sold.  I  think,  therefore,  that  the  money  paid  for  it 
may  be  recovered  as  paid  in  mistake  of  facts.  The  law  is,  I  think,  accu- 
rately laid  down  in  the  passage  cited  from  Addison  on  Contracts.  If,  being 
what  was  sold,  the  bill  was  valueless  because  of  the  insolvency  of  the  par- 
ties, the  vendor  would  not  be  answerable ;  but  he  is  answerable  if  the  bill 
be  spurious.  Jones  t».  Ryde  and  Young  v.  Cole  are  strongly  in  point.  Young 
V,  Cole  is  indeed  a  very  strong  case ;  for  the  things  sold  there  as  Guatemala 
bonds  were  in  one  sense  of  the  words  Guatemala  bonds ;  but  they  were  not 
what  was  professed  to  be  sold,  viz.,  bonds  binding  on  the  Guatemala  Gov- 
ernment. The  case  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was  in 
fact  brass,  the  vendor  being  innocent.  In  such  a  case  the  purchaser  may 
recover. 

Coleridge,  J.  I  am  of  the  same  opinion.  What  took  place  at  the  time 
of  the  sale  was  merely  that  the  vendor  did  not  indorse  the  bill,  and  stipu- 
lated in  effect  that  this  should  be  a  sale  without  warranty.     That  being  so, 
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the  vendor  was  not  bound  to  see  that  be  sold  a  bill  of  good  quality,  or  to 

answer  for  the  insolvency  of  the  parties ;  but  the  vendee  is  still  entitled  to 

have  an  article  answering  the  description  of  that  which  he  bought.     Here 

he  bought,  as  a  foreign  bill,  what  turns  out  not  to  be  a  foreign  bill,  and 

therefore  valueless.     Common  justice  requires  that  he  should  have  back 

the  price. 

WiGHTMAN,  J.     I  agree  upon  this  ground,  that  what  was  sold  purported 

to  be  a  bill  drawn  at  Sierra  Leone  and  available  against  the  parties  to  it, 

but,  so  far  from  answering  that  description^  was  a  bill  not  drawn  at  Sierra 

Leone,  but  in  England,  and,  being  unstamped,  was  unavailable.    Wherever 

the  article. answers  the  description  by  which  it  is  sold,  and  it  turns  out  that 

there  is  a  latent  defect,  in  the  absence  of  fraud  and  warranty,  the  vendee 

must  take  it  with  all  faults.    But  this  is  a  case  in  which  it  does  not  answer 

the  description.     And  therefore  on  the  authorities,  more  especially  on  that 

of  Jones  V.  Eyde,  the  plaintiff  is  entitled  to  recover.^ 

Rvle  absolute. 


(g.)  There  rniut  he  an  unjust  Enrichmait  of  Defendant  at  PkUntiff^s  Expense. 

MUNT  AND  Another,  Executors,  &c,  v.  STOKES  and  Another. 
In  the  King's  Bknch,  Februart  7,  1792. 

[Reported  in  4  Term  Reports^  561.] 

This  was  an  action  to  recover  2004/.  3<.  Ad,  for  money  had  and  received 
by  the  defendants  for  the  use  of  the  plaintiffs  as  executors  of  A.  Mcintosh : 
the  defendants  pleaded  the  general  issue ;  and  at  the  trial  a  special  case 
was  reserved,  stating  the  following  facts  :  — 

In  January,  1785,  the  plaintiffs'  testator,  Alexander  M'Intosh,  was  at 
Calcutta  in  Bengal,  in  the  East  Indies,  with  the  ship  Hussar,  caiTying 
Danish  colors,  whereof  he  was  at  that  time  master  and  owner.  By  the 
laws  of  Denmark,  all  persons  who  are  masters  of  ships  belonging  to  Dan- 
ish ports,  and  carrying  the  Danish  flag,  must  be  either  natural-bom  sub- 
jects of  the  kingdom  of  Denmark,  or  become  denizens  of  Denmark,  and  take 
the  oaths  of  allegiance  to  the  king  of  Denmark.  On  the  6th  of  January, 
1 785,  M'Intosh  borrowed  at  Calcutta  of  the  defendants  (being  British  sub- 
jects) 20,000  current  rupees  upon  the  terras  mentioned  in  the  condition  of 
a  respondentia  bond  (which  was  stated).  The  condition  (after  reciting  that 
M'Intosh  had  taken  up  and  received  of  the  defendants  20,000  current 
rupees,  making  21 66/.,  13«.  4(2.  to  run  at  respondentia  on  the  ship  Hussar, 
of  which  M'Intosh  was  the  commander,  and  ber  guns,  arms,  ammunition, 
stores,  etc.,  and  also  upon  the  goods  and  merchandises  laden  and  to  be 

^  Erie,  Jf  had  gone  to  Chambers. 
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laden  on  board  during  her  voyage  bound  from  Calcutta  from  out  of  the 
river  Hoogly  to  the  coast  of  Coromandel,  and  thence  to  proceed  for  and 
arrive  at  Copenhagen  in  Denmark,  being  to  sail  on  the  3l8t  of  January 
from  out  of  the  river  Hoogly,  at  the  rate  of  10^.  per  cent  for  the  voyage  ) 
was,  that  if  the  Hussar  did  sail  on  the  above  voyage,  and  arrive  at  Copen- 
hagen before  the  end  of  nine  months,  to  be  computed  from  the  day  of 
leaving  Calcutta,  when  also  the  risk  of  the  renpondentia  lender  commenced; 
and  if  M'Intosh,  his  heirs,  executors,  etc.,  before  the  end  of  nine  months, 
etc.,  paid  to  the  defendants,  etc.,  the  principal  sum  of  2166^.  13«.  id.  in 
London,  together  with  the  premium  of  10/.  per  cent  for  the  voyage,  if  the 
same  were  performed  within  nine  months,  etc.,  and  if  any  longer,  pro  rata : 
in  consideration  of  which  premium,  the  usual  risk  of  rivers,  violence  of  the 
seas,  etc.,  was  to  be  on  account  of  the  defendants ;  and  in  case  of  the  loss  of 
the  ship,  M'Intosh,  his  heirs,  executors,  etc.,  did  within  six  months  next 
after  such  loss,  or  as  soon  after  as  such  average  should  be  ascertained,  pay 
to  the  defendants  such  average  or  proportion  as  by  custom  should  become 
due  on  the  salvage,  then  the  obligation  was  to  be  void.  A.  M'Intosh 
soon  afterwards  sailed  in  the  ship  the  Hussar,  with  Danish  colors,  from 
Calcutta  to  the  coast  of  Coromandel,  and  there  took  goods  on  board,  and 
from  thence  sailed  for  Copenhagen.  In  December,  1785,  A.  M'Intosh  died, 
having  first  made  his  will,  and  appointed  the  plaintiffs  and  four  others 
executors.  The  plaintiffs  alone  proved  the  will  in  the  prerogative  court 
of  Canterbury.  On  12th  October,  1786,  the  plaintiffs,  upon  application  to 
them  by  the  defendants,  paid  to  the  defendants  2004/.  3<.  id,  in  discharge 
of  the  bond  so  entered  into  by  M'Intosh. 

Romilly,  for  the  plaintiffs. 

Lord  Ken  YON,  C.  J.  (stopping  Law,  corUra,)  —  It  has  been  said  that 
this  was  not  a  debt  which  the  plaintiffs  were  bound  in  conscience  to  pay  to 
the  defendants :  but  I  think  that  they  were  bound  both  in  honor  and  con- 
science to  refund  the  money  which  the  defendants  had  advanced,  though 
the  original  contract  were  contrary  to  a  positive  law ;  for  this  is  not  a  pen- 
alty, but  money  which  the  defendants  had  actually  advanced.  And  the 
original  contract  was  not  malum  in  se,  but  malum  prohibitum.  Though 
the  security  on  which  this  money  was  borrowed  was  void  by  the  statute,  I 
do  not  know  but  that  an  action  for  money  had  and  received  might  have 
been  maintained  by  the  defendants  to  recover  back  this  money ;  the  cases 
cited  relative  to  premiums  go  a  great  way  to  show  that.  But  the  ground 
on  which  I  go  is  this,  that  there  was  no  misrepresentation  or  any  improper 
conduct  by  the  defendant's  to  extort  the  money  from  the  plaintiffs ;  but  the 
plaintiffs,  knowing  the  whole  transaction,  and  the  law  also,  as  they  were 
bound  to  know,  voluntarily  paid  it.  There  was  nothing  contrary  to  con- 
science in  the  defendants  receiving  the  money,  which  they  had  advanced  ; 
the  plaintiffs  therefore  are  not  entitled  either  in  law  or  in  equity  to  recover 
it  back  again.     This  is  not  like  a  case  which  I  remember  many  years  ago, 
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where  an  action  was  brought  to  reoover  the  excess  of  a  copjhold  fine : 
there  it  was  held  that  the  money  might  be  recovered  back  in  an  action  for 
money  had  and  received  against  the  steward,  because  he  had  used  coercion 
to  obtain  payment  of  the  excessive  fine ;  he  would  not  deliver  the  title- 
deeds  without  Nor  is  this  a  case  of  singular  hardship  against  the  execu- 
tors ;  for  where  executors  pay  a  debt  of  an  inferior  nature,  though  con- 
scientiously, and  without  any  view  to  prefer  one  creditor  to  another,  the 
loss  must  be  borne  by  them  individually,  if  the  assets  be  insufficient  to  pay 
all  the  debts  of  a  higher  nature.  Without  going  into  the  question  of 
form,  upon  which  I  should  be  sorry  to  have  the  case  decided,  I  am  clearly 
of  opinion  that  on  the  merits  the  plaintiffs  are  not  entitled  to  recover. 

BuLLEB,  J.  —  In  the  case  of  illegal  contiucts,  one  party  cannot  recover 
against  the  other  on  the  contract  itself;  but  if  he  come  to  rescind  the  con- 
tract,  he  may  recover  back  so  much  money  as  has  been  paid.  This  was 
established  in  Jaques  v.  Golightly,  and  in  Lowry  v,  Bourdieu.^  If  the 
party  come  into  a  court  of  justice  to  enforce  an  illegal  contract,  two 
answers  may  be  given  to  his  demand  :  the  one,  that  he  must  draw  justice 
from  a  pure  fountain ;  and  the  other  that  potior  est  conditio  possidentis. 
Such  would  have  been  this  case  if  the  plaintiffs  had  not  paid  the  money, 
and  an  action  had  been  brought  on  the  contract ;  but,  the  plaintiffs  having 
paid  it,  the  question  is,  whether  the  defendants  retain  the  money  against 
conscience  1  I  think  they  do  not,  because  they  have  only  received  back 
the  money  which  they  had  before  advanced  to  the  plaintiffs'  testator.  I 
also  think  that  the  point  of  form  is  against  the  plaintiffs ;  they  should 
have  declared  in  their  own  right,  and  not  as  executors.  At  all  events,  if 
the  action  be  brought  by  the  executors,  all  of  them  should  have  joined  ; 
and  this  is  a  defect  in  the  plaintiffs'  title.  Where  indeed  several  are 
named  executors,  and  one  only  proves  the  will  and  acts,  that  one  is  liable 
to  an  action ;  but  he  cannot  sue  alone  until  the  others  have  renounced. 

Postea  to  the  defendamts. 


PLATT  V.  BROMAGE  and  Another. 
In  the  Exchequer,   Novembbr  20,  1854. 

[Reported  in  24  Law  Journal,  68.] 

This  was  an  action  by  the  plaintiff  as  assignee  of  the  estate  and  effects 
of  John  Jones,  an  insolvent.  The  first  count  was  in  trover,  for  converting 
the  goods  of  the  insolvent  before  his  insolvency,  and  the  second  count  was 
for  money  payable  to  the  plaintiff  as  assignee,  for  money  received  by  the 
defendants,  to  the  use  of  John  Jones,  before  his  insolvency.     The  defend* 
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ants  pleaded  Not  guilty,  Not  possessed.  Leave  and  license,  Never  indebted, 
and  other  pleas. 

At  the  trial,  before  Williams,  J.,  at  the  Breoonshire  Spring  Assizes  in 
last  year,  the  facts  appeared  to  be  these:  —  In  October,  1850,  John  Jones, 
the  insolvent,  a  farmer  residing  at  Llangoed  farm,  in  the  county  of  Brecon, 
being  indebted  to  the  defendants,  Messrs.  Bromage  &  Snead,  who  were 
bankers  at  Brecon,  in  660/.,  for  money  advanced  by  them  to  him,  assigned 
to  them  his  stock,  crops,  etc.,  at  Llangoed,  by  way  of  mortgage,  for  secur- 
ing that  sum  and  interest.  Shortly  afterwards,  Jones  took  a  smaller  farm, 
called  "  Tregunter,"  where  he  continued  till  September,  1852,  when  his 
difficulties  increasing  and  the  debt  to  the  defendants  being  unpaid,  the 
latter,  with  the  consent  of  Jones,  took  possession  of  and  sold  the  stock, 
crops,  etc.,  at  Tregunter,  together  with  a  quantity  of  wheat,  to  which  be 
was  entitled  as  outgoing  tenant  of  Llangoed  farm.  It  appeared  probable 
that  the  insolvent  had  assented  to  the  sale  of  his  stock  and  crops  on  Tre- 
gunter farm,  under  the  belief  that  the  defendants  were  entitled  to  sell  it 
under  the  assignment.  Under  these  circumstances,  it  was  contended,  on 
behalf  of  the  plaintiff,  that  he  was  entitled  to  recover  in  respect  of  the 
stock,  crops,  etc.,  in  Tregunter,  on  the  ground  that  they  did  not  pass  to 
the  defendants  under  their  assignment.  The  learned  judge  reserved  the 
point,  and  the  defendants  had  a  verdict,  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him. 

J.  Evans  now  moved  accordingly  (Nov.  7),  and  renewed  the  objection 
taken  at  the  trial. 

Per  Curiam}    We  will  consult  the  learned  judge  who  tried  the  cause. 

Cur.  adv,  vult. 

Pollock,  C.  B.,  now  said  :  This  was  a  case  in  which  a  rule  was  moved 
for  by  Mr.  Evans.  The  facts  were  of  this  kind  :  The  plaintiff,  as  assignee 
of  an  insolvent  John  Jones,  claimed  to  recover  certain  effects  sold  to  pay  a 
debt  due  to  the  defendants,  who  were  bankers  at  Brecon.  The  defendants, 
Messrs.  Bromage  &  Snead,  had  had  assigned  to  them,  to  secure  certain  ad- 
vances made  by  them,  all  the  property  in  a  certain  farm  called  "  Llangoed 
Farm ; "  the  assignment  also  contained  expressions  sufficient  to  include 
future-acquired  property ;  but  that  could  not  be  done,  the  law  not  admit- 
ting of  anything  being  assigned  by  deed,  except  that  which  actually  exists. 
Then  the  defendants  applied  to  have  the  security  rendered  available  en- 
tirely with  the  consent  of  the  insolvent ;  whereupon  the  property  that  was 
in  the  security  was  sold,  and  that  not  being  sufficient,  also  a  seizure  was 
made  upon  another  farm,  called  "  Tregunter,"  entirely  with  the  consent  of 
the  insolvent  and  the  defendants,  and  this  action  is  brought  to  recover  in 
respect  of  so  much  property  as  did  not  pass  by  the  deed  between  the  par- 
ties. The  point  was  reserved.  We  think  there  is  no  weight  in  the  objec- 
tion made  on  behalf  of  the  plaintiff.     If  the  insolvent  assented  to  the  act 
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being  done,  it  cannot  be  set  aside,  though  it  was  proved  that  there  was  a 
mistake  in  point  of  law,  or  a  mistake  in  point  of  fact:  it  is  his  doing,  and 
he  assented  to  it  when  it  was  done.  There  was  a  difference  of  opinion 
among  the  jury,  whether  or  not  he  was  under  a  notion  that  the  property 
passed  by  the  deed  :  I  think  it  is  quite  immaterial  whether  he  entertained 
that  notion  or  not.  There  was  no  fraud.  When  a  person  does  by  some 
mistake  that  which  he  is  in  some  respects  bound  to  do^  and  perfectly  com- 
petent to  do,  that  cannot  be  treated  as  a  fraud  or  as  a  mistake.  If  a  man 
has  two  creditors,  and,  intending  to  pay  one  he  by  mistake  pays  the  other, 
he  cannot  get  the  money  back  again.  It  appears  to  me  and  all  the  mem« 
bers  of  the  court,  that  there  ought  to  be  no  rule. 

Parke,  B.  I  have  consulted  my  Brother  Williams  on  the  matter,  and 
he  says,  the  consent  of  the  insolvent  to  the  sale  of  the  other  farm  was 
probably  influenced  by  the  supposition  on  his  part,  that  all  future-ac- 
quired property,  as  well  as  all  existing  chattels,  passed  by  the  first  as-< 
signment ;  and  he  left  that  question  to  the  jury,  who  said  they  could  not 
decide  whether  he  made  that  assignment  under  the  influence  of  the  opinion 
that  he  was  bound  by  the  former  assent.  That  is  quite  immaterial :  he 
gave  his  consent  uninfluenced  by  any  fraud,  and  under  a  mistake  of  law ; 
therefore,  he  must  be  bound  by  that  mistake  of  law.  On  the  question  of 
the  issue,  I  think  the  verdict  was  right. 

Rule  refmed. 


FRANKLIN  BANK  v.  E.  &  H.   RAYMOND. 
In  the  Supremb  Court  of  Judicature  of  New  York,  August,  1829. 

[Reported  in  3  Wendell,  69.] 

This  was  an  action  of  assumpsit,  tried  at  the  New  York  circuit,  in  June, 
1828,  before  the  Hon.  Oodbn  Edwards,  one  of  the  circuit  judges. 

The  declaration  was  on  a  promissory  note  for  $497.30,  dated  the  12th 
May,  1824,  made  by  J.  H.  Cunningham,  payable  in  90  days  to  E.  W.  A. 
Bailey,  and  indorsed  by  him  and  by  the  defendants,  who  were  sued  as  sec- 
ond indorsers.  The  defendants  pleaded  the  general  issue,  and  gave  notice 
of  set-oflF. 

The  question  in  this  case  arose  on  the  defence  set  up.  The  defendants 
proved  that  the  note  in  question  was  received  from  Bailey  in  exchange  for 
a  note  of  the  same  sum  and  date  made  by  the  defendants  to  Bailey.  That 
on  the  14th  June,  the  defendants  obtained  the  note  received  of  Bailey  to 
be  discounted  at  the  Franklin  Bank  to  their  credit.  Subsequently  notice 
was  received  at  their  counting  room,  from  the  Franklin  Bank,  that  the  note 
given  by  them  to  Bailey  was  payable  on  the  13th  August;  on  which  day 
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an  agent  of  the  defendants,  who  had  charge  of  their  business  (they  being 
absent  from  the  city),  sent  a  lad  to  the  bank  with  a  check  to  pay  the  note. 
The  lad  returned  with  the  note  marked  paid.  The  agent,  discovering  that 
it  was  not  indorsed  by  Bailey,  within  one  or  two  hours  afterwards  took  it 
to  the  bank,  offered  it  to  a  teller,  and  requested  him  to  return  the  check. 
He  was  told  that  the  note  belonged  to  the  Hoboken  Bank ;  that  it  had 
been  left  by  them  for  collection ;  that  the  amount  had  been  carried  to  their 
credit ;  and  that  the  payment  could  not  be  rescinded.  The  witness  stated 
to  the  officer  of  the  bank,  that  he  could  not  recognize  the  application  of  the 
check  to  the  unindorsed  note ;  that  the  defendants  had  unsettled  accounts 
with  Bailey,  were  under  responsibilities  for  him  independent  of  that  note, 
and  that  Bailey  had  died  insolvent.  The  conduct  of  the  agent  in  thus  re- 
pudiating the  application  of  the  check  to  the  payment  of  the  note  given 
by  the  defendants  to  Bailey,  was  on  the  same  day  communicated  to  and 
approved  by  one  of  the  defendants.  The  note  taken  up  was  not  produced 
on  the  trial,  but  its  non-production  was  accounted  for  to  the  satisfaction 
of  the  judge.  The  defendants  pit>ved  that  the  check  drawn  by  the  agent 
was  in  the  names  of  the  defendants,  on  funds  belonging  to  them  in  the 
Franklin  Bank,  and  that  the  same  was  charged  to  them.  They  further 
proved  that  Bailey  was  indebted  to  them  on  a  promissory  note,  in  the  sum 
of  $250,  bearing  date  the  17th  June,  1824,  payable  in  ninety  days;  and  in 
the  sum  of  $28.27,  being  a  book  account  of  the  date  of  the  Ist  May,  1824; 
and  that  he  died  insolvent  before  the  maturity  of  the  note  lent  him. 

On  the  part  of  the  plaintiffs,  it  was  proved  that  the  note  taken  up  by 
the  defendants  was  discounted  before  due,  at  the  Hoboken  Bank,  for  the 
accommodation  of  Bailey,  who  received  the  avails ;  that  the  note  was  de- 
livered to  the  bank,  but  through  inadvertence  it  was  not  indorsed  by  Bailey. 
Some  time  after  the  note  was  discounted,  the  cashier  of  the  Hoboken  Bank 
discovered  that  it  was  not  indorsed,  and  sent  to  procure  Bailey's  indorse- 
ment ;  but  he  was  either  too  ill  to  do  it,  or  dead,  at  the  time  it  was  so  sent. 
The  note  was  deposited  in  the  Franklin  Bank  for  collection,  and  that  bank| 
upon  its  being  paid,  credited  the  Hoboken  Bank  with  the  amount. 

The  judge  charged  the  jury,  that  if  they  found  that  the  note  taken  up 
at  the  Franklin  Bank  with  the  check  of  the  defendants  was  made  for  the 
accommodation  of  Bailey,  and  given  in  exchange  for  the  note  declared  on 
in  this  case,  and  that  the  defendants  knew  that  Bailey's  intent  was  to  put 
the  same  into  circulation,  the  defendants  had  sufficient  notice  to  put  them 
upon  the  inquiry,  whether  Bailey  had  not  passed  away  their  note;  and 
that  a  delivery  of  the  note  by  Bailey  to  the  Hoboken  Bank,  and  his  receiv- 
ing the  amount  upon  discount  from  that  bank,  vested  in  that  bank  the 
right  to  the  money  paid  into  the  Franklin  Bank.  The  counsel  for  the 
defendants  excepted  to  the  charge.  The  jury  found  a  verdict  for  the  de- 
fendants. A  motion  was  now  made,  on  the  part  of  the  plaintiffs,  to  set 
the  same  aside. 
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JR.  BogarduSy  for  plaintiffs. 

G,  Griffin,  for  defendants. 

By  the  Court,  Marct,  J.  The  note  given  by  the  defendants  to  Bailey 
had  not  been  transferred  by  him  according  to  the  custom  of  merchants. 
The  holders  of  it  could  not  therefore  maintain  an  action  upon  it  in  their 
name ;  but  Bailey  had  assigned  it  without  indorsement,  for  a  valuable  con* 
sideration,  to  the  Hoboken  Bank.  He  had  therefore  parted  with  all  his 
property  in  it,  and  the  bank  bad  acquired  what  interest  he  possessed  in  it. 
The  holders  stood  in  the  relation  of  assignees  of  a  chose  in  actianj  and  not 
indorsees,  and  held  the  note  subject  to  the  equities  existing  between  the 
original  parties.'  While  thus  situated,  the  defendants,  under  the  belief 
that  Bailey  had  negotiated  the  note,  paid  it  to  the  assignees,  or,  which  is 
the  same  thing,  to  their  agents,  the  plaintiffs  in  this  suit.  After  payment, 
the  note  was  delivered  to  them,  and  they  then  discovered  that  it  had  not 
been  negotiated,  and  that  consequently,  in  the  hands  of  the  holders,  it  was 
subject  at  the  time  of  the  payment  to  a  set-off  to  the  full  amount  of  it. 
They  did  what  they  could  to  recall  the  payment.  They  offered  to  restore 
the  note,  and  gave  immediate  notice  to  the  plaintiffs  that  they  should 
not  recognize  the  application  of  the  money  to  it.  If  the  payment  was 
recalled,  or  never  took  effect,  the  amount  paid  was  a  demand  that  ought 
to  be  set  off  in  this  action. 

It  is  said  the  defendants  had  a  right  to  apply  the  payment  to  the  demand 
for  which  this  suit  is  brought.  A  person  paying  money  has  undoubtedly 
a  right  to  apply  it  as  he  pleases ;  but  if  he  does  not  give  express  direction, 
or  the  circumstances  are  not  such  9A  to  imply  a  direction,  the  person  re- 
ceiving it  may  make  the  application.  In  this  case,  however,  the  money 
was  applied.  It  was  sent  to  the  bank  expressly  to  take  up  the  note  given 
by  the  defendants  to  Bailey,  and  for  that  purpose  it  was  received.  No 
question  can  properly  arise  as  to  the  right  of  making  the  application  by 
either  the  payees  or  the  receivers. 

The  money  was  paid  by  the  defendants  in  ignorance  of  their  rights. 
Does  this  circumstance,  connected  with  the  acts  of  the  defendants  to 
rescind  or  disaffirm  the  payment  when  they  found  the  note  had  not  been 
negotiated,  actiially  rescind' the  payment,  and  leave  the  money  in  the  hands 
of  the  plaintiffs  to  be  set  off  in  this  action  1  or,  to  state  the  question  in 
other  words,  perhaps  more  clearly,  could  the  defendants,  after  disaffirming 
the  payment,  have  maintained  an  action  against  the  plaintiffs  for  the  money 
thus  paid?  The  general  principle  of  law  is  indisputable,  that  if  a  party 
pays  money  under  a  mistake  of  the  real  lacts,  without  any  negligence  im- 
putable to  him  for  not  knowing  them,  he  may  recover  back  such  money. 
What  sort  of  facts  are  meant  1  Such  facts,  I  apprehend,  as  show  that  the 
demand  on  which  the  money  was  paid  did  not  actually  exist  against  the 
person  paying  at  the  time  the  money  was  paid.     The  cases  collected  by 

1  18  Mass.  305. 
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Gomyn,^  and  those  referred  to  by  Saunders,  in  his  Treatise  on  Pleadings 
and  Evidence,  675,  are  of  this  character.  The  case  which,  in  mj  opinion, 
goes  the  farthest  towards  sustaining  the  position  conteuded  for  by  the 
defendants,  is  that  of  Milues  v.  Duncan.^  A  bill  of  exchange  was  drawn  in 
Ireland,  on  a  stamp  less  in  amount  than  is  required  for  such  a  bill  drawn 
in  England ;  but  there  was  nothing  on  the  face  of  the  bill  to  show  where 
it  was  drawn.  The  acceptor  became  a  bankrupt,  and  the  holder  applied 
to  the  indorser  from  whom  he  received  it^  to  pay ;  but  he  refused,  on  the 
ground  that  the  holder  had  not  given  notice,  and  had  made  it  his  own  by 
his  laches.  The  holder  then  threatened  to  sue  for  the  amount  he  had  paid 
the  indorser  for  the  bill,  on  the  ground  that  he  had  passed  to  him  a  void 
bill,  by  reason  of  its  not  having  the  stamp  required  for  a  bill  of  that  de- 
scription. Believing  that  such  was  the  fact,  the  indorser  paid  the  bill,  but 
he  soon  discovered  that  it  had  been  drawn  in  Ireland,  and  that  the  stamp 
was  sufficient,  and  brought  his  action  for  the  sum  he  had  paid,  and  recov- 
ered it.  In  that  case  it  was  clear  that  the  plaintiff  was  wholly  discharged 
from  all  liability  as  indorser  on  the  bill,  by  the  neglect  of  the  defendant  to 
give  him  notice ;  and  that  the  money  was  paid  after  his  liability  had  in  fact 
ceased,  but  while  he  supposed  it  to  exist,  in  consequence  of  his  ignorance 
of  the  place  where  the  bill  was  drawn. 

The  case  before  us  is  not  only  different,  but  so  essentially  different  as 
to  exclude,  in  ray  opinion,  the  application  of  the  principle  which  permits 
money  paid  in  ignorance  of  facts  to  be  recovered  back.  The  debt  paid  by 
the  defendants  was  one  that  subsisted  against  them  at  the  time  of  pay- 
ment. The  fact  of  which  they  were  ignorant  did  not  show  that  there  was 
no  debt  existing  at  the  time  ;  it  only  showed  that  they  were  in  a  situation 
which  enabled  them  to  set  off  against  the  demand  they  had  paid,  a  demand 
due  to  them  from  Bailey.  I  do  not  find  any  case  where  money  paid  on  a 
subsisting  demand  has  been  recovered  back  on  the  ground  that  the  person 
making  the  payment  has  subsequently  discovered  facts  that  show  he  had 
a  set-off  against  thp  demand.  It  may  be  thought  that  this  note,  having 
been  transferred  without  indorsement,  was  open  to  be  impeached  in  the 
same  manner  as  if  it  had  remained  in  the  hands  of  Bailey ;  and  as  the  note 
which  Bailey  gave  for  it  had  not  been  paid,  it  was  void  for  want  of  consid- 
eration ;  and  therefore  there  was  not  in  fact  a  subsisting  debt  against  the 
defendants  at  the  time  the  money  was  paid.  The  facts  do  not  warrant  this 
position.  Cunningham's  note,  indorsed  by  Bailey,  was  a  good  considera- 
tion for  the  note  executed  by  the  defendants.  One  promise  is  a  sufficient 
consideration  for  another.  According  to  the  principles  laid  down  by  Lord 
Mansfield,  in  Price  v,  Neal,'  money  paid  by  mistake  or  ignorance  of  facts, 
can  never  be  recovered  unless  it  be  asrainst  conscience  for  the  defendant  to 
retain  it.    The  operation  of  this  principle  destroys  the  defence  in  this  case ;  i 

for  it  will  scarcely  be  contended  that  it  is  against  conscience  for  the  Hobo- 

1  2  Comya  on  Cont'   35,  41.  «  6  B.  &  C.  671.  «  3  Burr.  1354. 


SECT.  I.]  BUEL  V.  BOUGHTON.  411 

ken  Bank  to  retain  the  money.  The  defendants  gave  the  note  to  Bailey, 
not  doubting  that  he  ^eould  negotiate  it ;  and  on  the  reasonable  supposi- 
tion that  he  had  done  so,  they  paid  it  The  Hoboken  Bank  paid  the 
amount  of  the  note  when  it  was  transferred  to  them  by  Bailey,  intending 
it  should  be,  and  believing  it  had  been  duly  negotiated  to  them.  By  mis- 
take it  was  not,  and  by  ignorance  of  this  mistake  the  note  was  paid. 
It  was  bv  a  mere  accident  that  the  defendants  were  in  a  situation  to  avail 
themselves  of  their  set-off  at  the  time  the  note  became  due ;  and  it  was 
because  ignorant  of  this  accident  that  they  failed  to  avail  themselves  of  this 
advantage.  To  retain  the  money  paid  under  these  circumstances  cannot 
be  against  conscience.  I  am  therefore  of  opinion  that  the  check  was  in 
fact  applied,  and  was  properly  applicable  to  the  note  given  by  the  de* 
fendants  to  Bailey,  and  left  at  the  Franklin  Bank  for  collection,  and  is  not 
money  in  the  possession  of  the  bank  for  the  defendants'  use,  to  be  set  off 
against  the  demand  for  which  this  action  is  brought.  'There  must  be, 
therefore,  a  new  triaL  JS^ew  trial  granted. 


BUEL  V.   BOUGHTON. 
In  the  Scpbemb  Court  of  New  York,  January,  1846. 

[Rfparted  tn  2  Denio,  01.] 

Error  to  the  Onondaga  C.  P.  Buel  sued  Boughton  for  money  had  and 
received  to  his  use ;  and  the  case  was  substantially  as  follows :  One  Char- 
lotte Smith  held  a  bond  against  the  plaintiff  for  $2650,  payable  in  six  equal 
annual  instalments,  with  annual  interest  from  April  1,  1843.  James  H. 
Fuller,  in  right  of  his  wife,  owned  and  had  an  interest  in  the  bond  to  the 
amount  of  $498.10.  On  the  first  day  of  April,  1843,  the  plaintiff  gave 
James  JL  Fuller  his  negotiable  promissory'  note  for  said  sum  of  $498.10, 
having  more  than  two  years  to  run.  The  plaintiff  agreed  to  make  the  note 
payable  with  interest ;  but  interest  was  left  out  of  the  note  by  mistake  in 
drawing  it  On  the  day  of  the  date  of  the  note  Charlotte  Smith  indorsed 
and  receipted  the  amount  of  the  note  on  the  bond.  On  the  day  the  note 
was  given,  James  H.  Fuller  transferred  it  to  Almerin  Fuller,  who  indorsed 
the  amount  of  the  note  on  a  bond  which  he  held  against  James,  which 
bond  was  on  interest.  This  was  done  on  the  supposition  that  the  note  was 
also  on  interest.  About  twenty  days  afterwards  Almerin  Fuller  transferred 
the  note  to  the  defendant,  who  indorsed  the  amount  of  the  note,  and  of 
the  interest  which  was  supposed  to  have  then  accrued  upon  it,  on  a  bond 
which  he  held  against  Almerin  Fuller,  which  bond. was  on  interest  On 
the  23d  of  May,  1845,  the  plaintiff  paid  the  note  to  the  defendant,  and  by 
mistake,  supposing  the  note  to  have  been  written  with  interest,  paid  the 
defendant  $71.20  for  interest  on  the  note,  and  took  it  np.     The  plaintiff 
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brought  this  suit  to  recover  back  the  sum  so  paid  by  mistake  for  interest. 
The  defendant  set  up  the  other  facts  which  have  been  mentioned  as  an 
answer  to  the  action ;  and  the  court  decided  in  his  favor.  A  verdict  and 
judgment  having  passed  for  the  defendant,  the  plaintiff  now  brings  error 
on  a  bill  of  exceptions. 

G.  W,  Noxon,  for  the  plaintiff  in  error. 

Noxon,  Leavenvjorth  and  Comstockf  for  the  defendant  in  error. 

By  the  Court,  Bronson,  C.  J.  This  is  a  remarkable  case.  The  plaintiff 
first  omitted,  by  mistake,  to  make  the  note  payable  with  interest,  as  he 
should  have  done ;  and  then,  by  another  mistake,  he  corrected  the  first 
error  by  paying  interest,  when  the  note  itself  imposed  no  such  obligation. 
And  thus  by  two  blunders  the  parties  have  come  out  right  at  last.  Or  at 
least,  the  plaintiff  has  paid  no  more  than  he  ought  to  pay;  and  there 
would  be  no  ground  for  an  action  to  recover  back  the  money  paid  for  in- 
terest, if  the  payment  had  been  made  to  James  H.  Fuller,  the  payee  of  the 
note,  against  whom  the  first  mistake  was  made.  One  party  would  in  that 
case  have  paid,  and  the  other  received  just  what  in  justice  and  honesty 
ought  to  be  paid  and  received. 

But  the  payment  was  not  made  to  James  H.  Fuller ;  and  this  leads  me 
to  notice  that  not  only  the  plaintiff  and  James  H.  Fuller  acted  from  be> 
ginning  to  end  under  the  mistaken  supposition  that  the  note  was  made 
payable,  as  it  should  have  been,  with  interest;  but  the  note  was  twice 
transferred,  and  both  Almerin  Fuller  and  the  defendant  took  it  under  the 
same  mistake  of  supposing  it  carried  interest.  Now  as  against  the  plaintiff, 
James  H.  Fuller  had  an  equitable  claim  to  have  -  the  mistake  corrected,  so 
as  to  give  him  interest  on  the  debt.  Then  Almerin,  having  taken  and  paid 
James  for  the  note  as  though  it  were  on  interest,  had  an  equitable  claim 
to  have  the  mistake  corrected,  so  as  to  give  the  interest  to  him.  The  same 
thing  is  true  as  between  the  defendant  and  Almerin.  The  defendant  took 
and  paid  him  for  the  note  as  though  it  carried  interest.  Aud  thus  by  a 
series  of  mistakes  the  equitable  claim  to  interest  which  was  originally  in 
James,  passed  from  him  to  Almerin,  and  from  Almerin  to  the  defendant ;  so 
that,  at  the  time  the  money  was  paid,  the  defendant  was  the  person  who 
was  equitably  entitled  to  receive  it.  He  could  not  have  sued  the  plaintiff 
for  it  at  law  in  his  own  name  ;  but  in  a  court  of  equity  the  money  would 
have  been  awarded  to  him,  and  not  to  James  H.  Fuller.  It  has  come  into 
the  defendant's  hands  without  suit,  and  from  the  person  who  ought  to  pay 
it;  and  I  see  no  sufl&cieut  reason  for  requiring  it  to  be  refunded.  Whether 
the  defendant  could  sue  at  law  in  his  own  name  to  recover  the  money ;  or 
whether,  having  fairly  got  it,  this  action  for  money  had  and  received  to 
the  plaintiff's  use  can  he  maintained,  are  very  different  questions.  This  is 
an  equitable  action,  which  may  be  defended  upon  the  same  equitable  prin- 
ciples as  those  upon  which  it  is  maintained.  As  a  general  rule,  the  ques- 
tion is,  to  which  party  ex  cequo  et  bono  does  the  money  belong ;  and  in  this 
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case,  I  think  it  belongs  to  the  defendant,  who  has  got  it.  Let  us  suppose 
that  the  plaintiff  had  refused  to  pay  the  interest  to  the  defendant ;  but, 
being  liable  to  pay  it  to  some  one,  he  had  paid  it,  either  voluntarily  or  by 
compulsion,  to  James  H.  Fuller,  between  whom  and  the  plaintiff  the  origi- 
nal mistake  was  made.  James  might  then  have  been  compelled  to  pay  the 
money  to  Almerin  ;  and  Almerin  to  the  defendant.  Or  if  we  begin  at  the 
other  end,  the  defendant  might  have  fallen  back  upon  Almerin,  and  com- 
pelled him  to  correct  the  mistake  by  paying  the  interest;  Almerin  could 
have  gone  back  in  like  manner  upon  James ;  and  James  upon  the  plaintiff. 
And  so  in  any  way  of  viewing  the  matter,  the  plaintiff  was  bound  in  equity 
and  good  conscience  to  pay  the  money ;  and  the  defendant  was  the  man 
who  in  equity  and  good  conscience  was  entitled  to  receive  it.  He  has  got 
it ;  and  to  allow  the  plaintiff  to  recover  it  back,  would  be  to  make  this  the 
first  in  a  circuit  of  four  actions  which  would  end  in  leaving  the  money  just 
where  it  was  at  the  beginning. 

It  is  said  that  although  the  plaintiff  has  paid  the  interest  to  the  defend- 
ant, he  may  be  compelled  to  pay  it  again  in  an  action  on  his  bond  to  Mrs. 
Smith.  But  I  think  not.  It  fully  appeal's  that  the  principal  sum  of  money 
for  which  the  note  was  given  belonged  to  James  U.  fuller ;  and  of  course 
he  was  entitled  to  the  interest  which  should  afterwards  accrue  on  that  sum. 
If  the  indorsement  made  on  the  plaintiff's  bond  would  not  of  itself  preclude 
Mrs.  Smith  from  recovering  the  interest  in  question,  it  would  clearly  be 
enough  to  show  in  addition,  that  the  plaintiff  had  corrected  the  error  by 
paying  the  interest.  But  if  the  plaintiff  should  succeed  in  recalling  the 
money,  then  undoubtedly  Mrs.  Smith,  on  proving  the  mistake  in  giving  the 
note,  and  that  the  plaintiff  had  not  corrected  it,  might  recover  this  interest 
for  the  benefit  of  James  H.  Fuller.  But  by  leaving  the  money  where  it  is, 
the  whole  series  of  mistakes  will  be  corrected,  and  all  parties,  unless  it  be 
the  plaintiff,  will  be  satisfied.  Jvdgment  affirmed. 


HUBBARD  V.   CITY  OF  HICKMAN. 
In  the  Court  of  Appeals  of  Kentuckt,  October  9,  1868. 

[BeporUdin  4  Bush,  204.] 

Handle  and  Tyler,  for  appellant. 

John  Rodman,  for  appellee. 

Judge  Eobertson  delivered  the  opinion  of  the  court. 

The  appellant  brought  this  action  against  the  appellee  for.  reclamation  of 
one  thousand  five  hundred  dollars  which,  through  alleged  mistake  of  law, 
he  had,  for  ten  consecutive  years,  paid,  at  the  rate  of  one  hundred  and 
fifty  dollars  a  year,  under  an  assessment  by  the  municipality  of  his  choees 
in  action  for  local  taxation. 
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The  answer  insists  that  the  tax  was  legal,  —  avers  that  the  appellant,  all 
the  time,  was  a  municipal  officer,  approved  and  aided  in  the  enforcement 
of  the  like  taxation  on  others,  and  once  as  councilman  voted  to  impose 
it ;  and,  alleging  that  he  failed  to  list  at  least  eighty  thousand  dollars  of 
chores  in  action^  the  appellee  therefore  asserted  a  counter-claim  for  the  sur- 
plus improperly  pretermitted.  On  a  demurrer  to  the  answer,  the  circuit 
court,  reverting  to  the  petition,  at^udged  it  insufficient  and  dismissed  it. 

The  fourth  and  fifth  sections  of  the  act  of  1854,^  like  the  charter  of  the 
city  of  Lexington,  authorized  the  city  to  assess  ^'  all  the  real  and  personal 
estate  of  the  city ; "  and,  in  the  case  of  Johnson  v.  The  City  of  Lexington,* 
this  court  exonerated  Johnson  from  the  payment  of  a  municipal  tax  im- 
posed  on  his  chores  in  action. 

That  case  and  this  differ  in  two  respects.  1st.  Johnson  resisted  pay- 
ment. The  appellant,  after  ten  years,  seeks  to  recover  back  what  he  vol- 
untarily paid.  2d.  The  charter  of  Lexington  did  not  contain  the  follow- 
ing provision  of  the  act  of  1854  :'Mn  making  assessment  for  the  rail- 
road tax,  all  property  taxed  shall  be  given  in  under  the  same  rules  and 
regulations  required  in  giving  in  taxable  property  for  State  revenue.'* 

Whether  this  supplement  was  intended  to  adopt  the  equalization  law  of 
the  State,  or  meant  only  to  fix  the  mode  of  listing  "  real  and  personal  es- 
tate," is  a  rather  vexatious  question,  which  we  will  not  decide  in  this  case, 
as  wo  would  be  compelled  to  do  had  not  the  appellaut  paid  the  tax  as  and 
when  he  did.  Having  so  paid  it,  has  he  a  conscientious  claim  to  restitu- 
tion, so  far  as  not  barred  by  limitation  %  And  is  there  any  implied  promise 
to  pay  it  back  1    We  think  not. 

It  is  difficult  to  prove  a  mistake  of  law,  or  that  it  was  the  only  reason 
for  payment ;  and  it  is  neither  alleged  nor  sufficiently  proved  that  a  mis- 
take of  law  was  the  appellant's  only  motive  for  so  long  paying  the  tax. 
We  may  presume  other  and  higher  motives,  whatever  he  may  have  thought 
of  his  legal  obligations. 

But,  as  the  appellant  helped  to  impose  the  tax,  and  otherwise  ratified  it, 
he  was  under  an  honorary  obligation  to  his  fellow-citizens,  who,  therefore, 
paid  their  portions  of  it,  to  contribute  his  share  of  the  self-imposed  burthen. 

A  payment  of  a  debt  barred  by  limitation  can  never  be  recovered  back 
on  a  plea  of  mistake  of  law  or  of  fact. 

There  was  an  honorary  obligation  to  pay,  and  the  law  would  rather 
presume  that,  therefore,  payment  would  have  been  made  had  there  been  no 
mistake  as  to  the  bar.  So  here,  and  especially  as  the  appellant  paid  only 
what  he  induced  others  to  pay,  whom  therefore  it  was  his  duty  to  help, 
and  also  as  the  payment  relieved  other  property  of  increased  taxation. 

We  are  therefore  of  opinion  that  the  law,  on  the  facts  exhibited,  does 
not  imply  a  promise  of  restitution,  and  the  judgment  is  therefore  afilrmed. 

1  Sesdon  Acts,  p.  5SL  *  14  6.  Hon.  648.  , 
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ISAAC  JACKSON,   Eespondent,  v.  HORACE  F.   McKNIGHT, 

Appellant. 

In  thb  Supreme  Court  of  New  York,  January  Term,  1879. 

[Reported  in  17  Hun,  2.] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the  report 
of  a  referee. 

The  action  was  brought  to  recover  money  alleged  to  have  been  paid'  to 
the  defendant  under  a  mistake  of  fact* 

John  B.  (/Malley  for  the  appellant. 

James  C*  Miller  for  the  respondent. 

Learned,  P.  J.  On  the  23d  of  March,  1875,  the  defendant  was  the  as- 
signee and  owner  of  a  bond  and  mortgage  executed  by  the  plaintiff,  which 
had  become  payable  several  years  before.  The  interest  had  been  payable 
annually  on  the  tenth  of  September,  and  it  had  in  fact  been  paid  up  to 
September  10,  1874.  On  the  day  first  mentioned,  the  defendant  stated  to 
the  plaintiff  that  $230  of  interest,  payable  September  10,  1874,  were  un- 
paid, and  the  plaintiff  thereupon  paid  the  defendant  $230  for  such  interest, 
not  remembering,  at  the  time,  that  the  interest  had  been  paid  to  that  date. 
In  January,  1876,  the  defendant  assigned  the  bond  and  mortgage.  After  a 
lapse  of  two  years  the  plaintiff  sued  to  recover  back  this  money  as  overpaid 
by  mistake. 

The  difficulty  is  that,  at  the  time  when  the  plaintiff  made  this  payment, 
he  was  owing  the  defendant  a  much  larger  amount,  overdue  and  payable 
on  the  very  obligtitibn  upon  which  this  payment  was  made.  Clearly,  if 
the  plaintiff  had  handed  the  defendant  $230  to  apply  on  the  bond  and 
•  mortgage,  he  could  not  have  recovered  that  sum  back.  But  in  this  present 
case  he  claims  to  recover,  because  it  was  intended  as  a  payment  of  interest 
which  had,  in  fact,  been  paid  ;  and  not  as  a  payment  of  principal,  which 
had  not.  The  payment,  however,  was  really  made  on  the  debt  The 
plaintiff  is,  and  always  will  be,  entitled  to  a  credit  for  so  much  paid  thereon. 
The  defendant  and  the  defendant's  assignee  can  enforce  the  bond  and  mort- 
gage only  for  what  is  payable,  after  crediting  this  and  all  other  payments. 
In  fact,  over  six  months'  interest  had  accrued  at  the  time  when  this  money 
was  paid,  payment  of  which  (it  would  seem)  might  have  been  demanded, 
the  principal  being  overdue.  And  further,  after  this  money  was  paid  and 
before  the  suit  was  commenced,  even  before  the  defendant  assigned  the 
bond  and  mortgage,  interest  accrued  on  the  bond  and  mortgage  more  than 
this  amount     How  any  subsequent  payments  were  made  is  not  shown. 

The  action  to  recover  money  paid  by  mistake  is  sustained,  because  other- 
wise the  party  would  suffer  an  unjust  loss.     It  should  not  be  extended  to 


416  FBEEMAN  V.  JEFFRIES.  [CHAP.  IL 

cases  where  the  relief  is  not  necessary.  It  is  not  necessary  in  the  present 
case,  because  the  plaintiff  can  protect  himself  whenever  he  is  sued  on  tne 
bond  and  mortgage.  Perhaps,  in  such  suit,  the  holder  of  the  mortgage 
may  voluntarily  give  the  plaintiff  the  credit  to  which  he  is  entitled  for  this 
payment.  Any  questions  between  the  defendant  and  his  assignee,  as  to 
the  defendant's  liability  on  the  assignment,  they  must  settle  among 
themselves. 

The  judgment  should  be  reversed,  a  new  trial  granted,  the  reference 
discharged,  costs  to  abide  the  event. 

Present  —  Learned,  P.  J.,  Boardman  and  Bogkes,  J  J. 

'JudgviunJt  retwsed,  tuw  trial  granted^  reference  discharged^  catU  to  abide 
event. 


(A.)     When  a  Demand  is  necessary, 

FREEMAN  V.  JEFFIIXES, 
In  the  Exchequer,  Mat  6,  1869. 

[Rq)orted  in  Law  Reports  4  Exchequer,  189.] 

AoTioN  for  money  had  and  received.     Plea :  Never  indebted.    Issua 

The  plaintiff  being  about  to  become  tenant  of  a  farm  held  by  the  defend- 
ant under  a  lease  which  would  expire  in  the  following  year,  the  plaintiff 
and  defendant  on  the  17th  of  July,  1868,  entered  into  an  agreement  in 
the  following  terms :  — 

*'  First,  the  said  J.  S.  Jeffries,  by  and  with  the  consent  of  Sir  George 
Broke  Middleton  (the  landlord),  has  conveyed  and  assi^ed,  in  considera- 
tion of  the  sum  of  2000/.,  unto  the  said  T.  Freeman  all  his  interest  in  the 
farm  known  as  Alnesboume  Priory,  etc.,  together  with  all  the  growing 
crops  as  now  standing  upon  the  land,  or  as  already  harvested  and  secured, 
all  the  covenants  and  general  valuation  of  the  farm,  all  the  live  stock  con- 
sisting of  the  flock  of  black-faced  ewes,  twenty-five  scores,  not  more  than 
three  and  a  half  scores  to  be  crones,  and  sixteen  agricultural  horses,  also  all 
the  dead  stock  as  generally  used  upon  the  said  farm." 

Secondly,  the  defendant  was  to  harvest  the  crops,  pay  rent,  etc.,  till 
Michaelmas,  and  if  he  should  be  prevented  from  fulfilling  his  contract  was  ' 
to  refund  the  2000/.  already  paid,  with  interest  "  It  is  further  agreed  be- 
tween the  said  J.  S.  Jeffries  and  the  said  T.  Freeman,  all  the  aforesaid  mat- 
ters and  things  are  to  become  a  subject  of  valuation  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party,  and  in  the  event  of  their  not 
agreeing,  then  by  their  referee  or  umpire,  whose  decision  shall  be  final  and 
bindmg  on  both  parties.     It  is  further  agreed  between  the  aforesaid  par- 
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ties  that  after  the  valuation  is  made  and  the  award  prepared,  the  remainder 
of  the  money  shall  be  made  payable  to  the  said  J.  S.  Jeffries  on  the  Ist 
day  of  November  next  by  note  of  hand.'' 

The  2000Z.  was  paid  at  the  time  of  making  the  agreement ;  the  valuers 
named  by  the  parties  completed  their  valuation,  which  was  handed  by  the 
defendant  to  the  plaintiff  on  the  21st  of  July;  and  with  the  valuation, 
which  was  for  a  lump  sum,  there  was  also  given  to  the  plaintiff  an  inven* 
tory  of  the  items  valued.  On  the  23d  of  July  the  plaintiff  and  defendant 
went  over  to  the  farm,  and  on  their  return  the  plaintiff  gave  the  defendant 
,  his  promissory  note,  payable  on  the  1st  of  November,  for  3319/.,  the  dif- 
ference between  5319/.  the  amount  of  the  valuation,  and  2000/.,  the  sum  paid 
down  on  signing  the  agreement. 

The  plaintiff  remained  in  possession  of  the  farm  till  the  following  Mich- 
aelmas, and  then  sold  his  interest  in  it  to  a  Mr.  Packard.  On  the  occasion 
of  the  sale  the  farm  was  revalued.  It  was  then  discovered  (as  the  plaintiff 
alleged)  that  several  items  had  been  included  in  the  valuation  to  him 
which  ought  not  to  have  been  so  included ;  but  no  complaint  whatever  with 
respect  to  the  valuation  was  made  by  him  to  the  defendant  until  the  end  of 
October,  and  then  no  intimation  was  given  of  the  nature  of  the  grievance 
complained  of. 

On  the  1st  of  November  the  plaintiff  paid  the  amount  of  his  promissory 
note  to  the  defendant,  in  whose  possession  the  note  had  remained  without 
being  negotiated,  and  in  December  commenced  this  action. 

At  the  trial  before  Bramwell,  B.,  at  the  Essex  spring  assizes,  1869,  evi- 
dence was  given  to  the  effect  that  certain  items  had  been  improperly  in- 
cluded in  the  valuation  to  the  plaintiff.  These  items  were  of  two  sorts,  of 
each  of  which  certain  specimen  items  were  taken  as  representative.  The 
first  specimen  item  was  "  groundage,"  an  allowance  made  in  some  districts 
by  the  custom  of  the  country  to  the  outgoing  tenant,  in  consideration  of 
his  not  feeding  or  turning  stock  o&  ta  land  sown  with  young  seeds,  but 
which,  it  was  alleged,  was  not  allowed  by  the  custom  of  the  country  where 
the  farm  was  situated.  The  second  item  was  *'  pea  stubbles,  25a.  3r.  33;>. 
tillage  and  seed  to  same ; "  as  to  this  it  was  said  that  the  same  thing  was 
charged  twice  over,  once  as  tillage  and  seed,  and  afterwards  as  a  crop.  A 
verdict  was  taken  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  the  amount  to  be  ascertained  by  an  arbitrator,  in 
case  the  judgment  of  the  court  should  be  in  favor  of  the  plaintiff.  A  rule 
having  been  obtained  accordingly, 

J.  Browiif  Q.  C.»,  Sir  Geoi'pe  Ifonpman,  Q.C.,  and  Finlay  showed  cause. 

Hawkinsy  Q.  C,  and  Philhrick,  in  support  of  the  rule,  were  not  called  upon. 

Kellt,  C.  B.,  after  stating  the  facts  of  the  case  and  the  terms  of  the 
agreement,  proceeded  :  The  plaintiff  brings  this  action  to  recover  either  the 
whole  sum  of  5319/.,  or  the  2000/.  paid  on  deposit,  or  the  remaining  3319/., 
or  an  undefined  sum  which  the  jury  may  find  to  be  the  value  of  those  items 
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which  ought  not  to  have  been  included  in  the  valuation.  At  the  trial  va- 
rious items  were  specified  and  agreed  upon,  which  were  admitted,  or  which 
were  to  be  assumed,  to  represent  fairly  the  plaintiff's  objections.  These 
items  are  of  two  kinds.  The  first  are  those  which,  by  the  custom  of  the 
country,  ought  not  to  be  included  in  the  valuation.  This  raises  the  ques- 
tion whether,  under  the  agreement,  power  was  not  given  to  the  valuers  to 
determine  what  the  custom  of  the  country  was,  and  to  apply  it  to  the  cir- 
cumstances. In  my  opinion  they  had  that  power.  I^  then,  we  were  to 
suppose  a  jury  satisfied  that  some  items  were  included  which  ought  by  the 
custom  to  have  been  excluded,  yet  the  plaintiff  cannot  recover,  for  the 
question  was  left  to  the  determination  of  the  valuers,  whose  decision  was 
final. 

The  second  class  of  items  may  rest  on  a  different  principle.  Here  it  is 
said  the  valuation  contains  cumulative  charges,  one  for  a  crop,  and  another 
for  the  seed  from  which  it  was  raised.  It  may  even  here,  however,  be 
doubtful  whether  the  question  is  not  one  of  the  custom  of  the  country,  and 
one  therefore  falling  within  the  same  principle  as  the  first.  But,  assuming 
it  to  be  otherwise,  it  is  still  a  question  whether,  on  a  view  of  the  fields  and 
what  was  growing  there,  the  valuers  were  not  at  liberty  to  consider  whether 
both  stubble  and  seed  should  not  be  included  in  the  valuation.  Therefore, 
looking  at  the  nature  of  the  items,  and  admitting  that  there  may  have  been 
others  of  larger  amount  but  of  the  same  character,  it  is  not  competent  to 
the  plaintiff  to  object  to  the  valuation  ;  but  the  determination  of  the  valu- 
ers is  conclusive  against  him,  as  it  was  against  the  defendant.  On  these 
grounds  I  am  of  opinion  that  the  rule  must  be  made  absolute. 

But  I  must  add  that  if  the  case  were,  as  was  put  in  argument,  that  the 
valuers  had  manifestly  included  something  which  they  had  no  jurisdiction, 
right,  or  power  to  include,  as  for  instance,  a  field  of  several  acres  with  a 
crop  of  wheat  upon  it  belonging  to  another  owner,  I  think  the  action  would 
still,  under  the  circumstances,  not  be  maintainable.  For  we  must  in  this 
action  consider  the  conduct  of  the  parties  before,  at  the  time  of,  and  after 
the  valuation,  the  acts  done  between  the  two,  and  the  acts  done  separately 
by  the  plaintiff  and  not  communicated  to  the  defendant.  Everything  goes 
on  regularly  till  the  2l8t  of  July,  when  the  defendant  produces  the  inven- 
tory and  valuation,  and  delivers  it  to  the  plaintiff,  who  accepts  and  receives 
it.  On  the  23d  the  parties  go  together  over  the  farm,  when  the  plaintiff 
might  have  compared  the  inventory  with  the  stock  and  crops,  and  seen 
whether  it  contained  anything  which  ought  not  to  have  been  included. 
But  he  did  not  do  so.  He  accepted  the  inventory  and  delivered  to  the  de- 
fendant the  promissory  note  for  the  amount  of  the  valuation  according  to 
their  agreement.  Now  if  a  question  had  then  been  raised  as  to  the  correct- 
ness of  the  valuation,  and  an  error  had  been  discovered,  steps  might  have 
been  taken  to  rectify  it  before  the  condition  of  the  parties  was  altered, 
But  the  plaintiff,  having  received  the  inventory,  and  with  full  means  of  in- 
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quiry,  offers  no  objection  and  makes  no  inquiry,  but  takes  possession  of  the 
farm,  stock,  and  crops.  Here  again  he  had  an  opportunity  of  going  through 
the  valuation  on  the  spot ;  but  he  does  not  do  so  ;  and  it  is  not  until  after 
he  has  paid  the  promissory  note  on  its  becoming  due  in  November,  that, 
having  previously,  and  on  the  occasion  of  his  selling  his  interest  in  the  farm, 
discovered,  as  he  alleges,  that  a  mistake  had  been  made  in  the  valuation,  he 
commences  this  action.  Now,  suppose  a  mistake  had  been  made  in  fact, 
and  that  too,  of  an  important  kind,  such  as  that  a  field  not  belonging  to 
the  farm  had  been  included,  the  plaintiff's  duty  would  have  been  to  go  at 
once  to  the  defendant  and  claim  a  deduction,  and  (as  the  items  had  not  been 
separately  estimated)  that  the  valuers  should  revise  the  inventory  and  val- 
uation, and  determine  how  much  ought  to  be  allowed.  I  put  the  question 
to  Mr.  Brown  whether  the  valuers,  having  once  made  their  valuation,  were 
functi  officio,  or  whether  it  was  still  open  to  them  to  make  a  new  valuation. 
He  agreed  that  if  the  valuation,  on  such  a  ground,  was  erroneous,  the  valu- 
ers would  be  entitled  to  make  a  new  valuation,  and  the  true  and  correct 
amount  being  thus  ascertaiued,  the  excess,  he  contended,  and  perhaps  with 
reason,  might  be  recovered  back.  This,  however,  was  not  done  in  fact. 
No  notice  was  given  to  the  defendant  or  to  the  valuers  of  any  alleged  error, 
nor  was  any  opportunity  afforded  him  or  them  of  examining  into  the  mat- 
ter. On  the  contrary,  the  defendant  was  led  to  believe,  and  did  believe, 
that  the  valuation  delivered  was  a  correct,  final,  and  conclusive  estimate, 
and  he  received  no  notice  to  the  contrary  until  after  the  promissory  note 
had  been  paid,  and  it  was  impossible  to  reinstate  the  parties  in  their  pre- 
vious condition.  Clearly,  then,  the  plaintiff  cannot  recover  back  the  whole 
sum  of  5319/. ;  nor  can  he  recover  the  2000/.  paid  on  deposit,  for  it  was 
paid,  not  under  the  valuation  at  all,  but  in  pursuance  of  the  agreement. 
Can  he  then,  thirdly,  recover  back  the  3319/.,  or  that  sum  whatever  it  was 
which  he  paid,  as  he  alleges,  under  a  mistake  1  Certainly  he  cannot.  As- 
suming even  (though  without  conceding  it)  that  the  valuation  was  incor- 
rect and  void,  and  that,  if  the  money  had  not  been  paid,  an  action  against  the 
plaintiff  for  the  3319/.  must  have  failed,  yet  the  plaintiff  cannot,  under  the 
present  circumstances,  recover ;  for,  in  the  first  place,  it  was  paid,  not  in 
consequence  of  the  valuation  alone,  nor  because  a  specific  sum  was  fixed  by 
the  valuation ;  but  the  consideration  for  it  was  the  sale  and  delivery  of  the 
farm,  stock,  and  crops,  which  having  been  in  fact  delivered  over  to  the 
plaintiff  and  being  in  his  actual  possession,  no  such  failure  of  consideration 
has  taken  place  as  will  entitle  him  to  recover  the  sum  paid,  as  if  a  mistake 
had  been  committed  applying  to  the  whole  matter.  This  is  an  equitable 
action,  and  will  only  lie  when  it  is  inequitable  in  the  defendant  to  retain 
the  money  which  the  plaintiff  claims ;  but,  so  far  from  that  being  the  case 
here,  it  would  be  most  inequitable  to  allow  the  plaintiff  to  take  it  away. 
The  plaintiff  was  bound  before  he  could  call  on  the  defendant  to  repay  any 
money  at  all,  and  whilst  it  was  yet  practicable  to  correct  the  alleged  error. 
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to  give  full  notice  of  it  to  the  defendant,  and  afford  him  the  opportunity  of 
investigating  the  claim  and  rectifying  the  yaluation.  It  was  in  his  power 
to  do  so,  for  he  was  still  in  possession  of  the  farm.  But  having  thus  the 
means  of  bringing  the  question  between  himself  and  the  defendant  to  a 
just  and  satisfactory  settlement,  he  gives  no  intimation  of  any  objection  to 
the  valuation,  allows  the  defendant  to  suppose  that  the  matter  is  concluded, 
and  then,  with  full  knowledge  of  all  the  circumstances  on  which  he  now 
founds  this  action,  he  parts  with  the  farm,  thus  rendering  it  impossible  for 
the  valuers  or  the  defendant,  or  himself  even,  to  enter  the  farm  and  inspect 
the  stodc  and  crops  for  the  purpose  of  reconsidering  the  valuation.  Ue 
pays  the  promissory  note,  still  without  objection,  and  finally,  and  without 
a  demand  made,  in  December  he  commences  this  action.  It  is  therefore 
not  inequitable  for  the  defendant  to  retain  this  money,  for  he  has  received 
it  bona  fide  as  the  price  of  the  stock  and  crops  which  he  has  delivered  over 
to  the  plaintiff  according  to  his  agreement,  and  of  which  he  has  no  means 
of  repossessing  himself. 

It  appears  to  me,  therefore,  that  this  case  does  not  come  within  the  prin- 
ciple upon  which  the  action  for  money  had  and  received,  to  recover  money 
paid  by  mistake,  is  maintainable.  That  principle  is  clear  and  simple  in  the 
extreme.  Xo  man  should  by  law  be  deprived  of  his  money,  which  he  has 
parted  with  under  a  mistake,  and  where  it  is  against  justice  and  conscience 
that  the  receiver  should  retain  it.  If  A.  pay  money  to  B.,  supposing  him 
to  be  the  agent  of  C,  to  whom  he  owes  the  money,  and  B.  be  not  the 
agent,  it  may  be  recovered  back  again.  If  A.  and  B.  are  settling  an  ac- 
count, and  make  a  mistake  in  summing  up  the  items — A.  pays  B.  lOOZ.  too 
much  —  he  may  recover  it  back  again.  So,  exempli  giratia^  in  one  of  the 
many  decided  cases  on  this  point,  where  an  attorney's  clerk  had  paid  a 
sheriff  10#.  ^d.  demanded  as  of  right  for  three  warrants,  believing  that  sum 
to  V>e  due,  and  4c?.  for  each  warrant  only  was  the  proper  sum,  the  attoniey 
was  held  entitled  to  set  off  the  difference,  as  money  had  and  received  in  an 
action  brought  against  him  by  the  sheriff.  Dew  v.  Parsons.^  But  in  all  these 
oases,  not  only  was  the  money  paid  imder  a  mistake  by  the  party  paying 
it ;  but  the  retaining  of  the  money  by  the  receiver  was  against  equity,  jus- 
tice, and  good  conscience.  Hero,  however,  there  was  no  mistake  on  the 
part  of  the  plaintiff.  He  paid  the  amount  at  which  the  valuers  had  in 
truth  and  in  fact  assessed  the  property  valued  :  and  the  mistake,  if  any, 
was  theirs,  and  he  and  not  the  defendant  had  the  means  of  enabling  them 
to  rectify  their  error.  On  the  other  hand,  not  only  was  it  not  against 
equity  aud  good  conscience  in  the  defendant  to  retain  the  money,  at  least 
until  the  account  could  be  fairly  adjusted  between  him  and  the  plaintiff, 
but  it  would  have  been  manifestly  unrighteous  and  unjust  that  the  plain- 
tiff, having  received  possession  of  the  property  for  which  the  money  had 
been  paid,  having  sold  it  for  a  large  sum  of  money  which  he  had  also  re- 

1  2  B.  &  A.  562. 


SECT.  I.]  FREEMAN  V.  JEFFBIES.  421 

ceived,  and  thus  kDowinglj  deprived  himself  and  the  defendant  of  the 
means  of  rectifying  any  error  which  might  have  been  committed,  or  of  re- 
instating themselves  in  their  original  condition,  should  be  permitted  by  law 
to  recover  back  the  money  he  had  so  paid,  thus  taking  to  himself  at  once 
the  property  and  the  price  of  it,  and  leaving  the  defendant  to  his  legal 
remedy,  after  depriving  him  of  all  means  of  practically  enforcing  it 

Further,  it  appears  that  the  promissory  note  was  still  in  the  hands  of 
the  defendant  at  the  time  of  the  payment  of  the  money  by  the  plaintiff  in 
November ;  and  inasmuch  as  the  plaintiff  then  had  full  knowledge  of  all 
the  facts  of  which  he  alleges  that  he  was  ignorant  when  he  gave  the  prom- 
issory note,  and  upon  his  ignorance  of  which  his  present  claim  is  founded,  I 
am  of  opinion  that  this  was  a  voluntary  payment  made  with  knowledge  of 
all  the  facts,  and  on  that  ground  also  the  money  cannot  be  recovered  back 
in  this  action. 

For  these  reasons  I  think  that  the  verdict  for  the  plaintiff  should  be  set 
aside,  and  the  rule  made  absolute  to  enter  the  verdict  for  the  defendant. 

Martin,  B.  I  also  think  this  rule  must  be  made  absolute.  It  is  clear 
this  action  is  not  maintainable  without  a  demand,  that  is,  an  intimation 
from  the  plaintiff  to  the  defendant  that  the  money  which  has  been  paid 
was  paid  under  such  circumstances  as  render  a  part  or  the  whole  recovera- 
ble back.  I  think  this  is  clear,  and  I  am  prepared  to  give  judgment  on 
this  point  alone.  The  action  is  at  common  law ;  and  I  only  know  of  two 
kinds  of  common-law  actions ;  one  for  injury  to  person  or  property,  and 
the  other  for  breach  of  contract.  Now,  the  ordinarv  case  of  breach  of  con- 
tract  is,  where  both  parties  have  agreed  to  a  certain  thing,  and  one  breaks 
the  promise  which  he  has  made.  But  for  a  long  time  implied  contracts 
have  been  admitted  into  the  law,  where,  a  transaction  having  taken  place 
between  parties,  a  state  of  things  has  arisen  in  reference  to  it  which  was  not 
contemplated  by  them,  but  is  such  that  the  one  party  ought  in  justice  and 
fair  dealing  to  pay  a  sum  of  money  to  the  other.  Now,  a  state  of  circum- 
stances has  (it  must  be  assumed)  arisen  here  which  was  not  in  the  contem- 
plation of  either  party,  and  which  it  is  insisted  raises  an  implied  contract 
in  the  defendant.  To  judge  whether  this  is  so  we  must  look  at  the  circum- 
stances. The  parties  have  entered  into  an  agreement  for  the  sale  of  the 
defendant's  interest  in  the  farm,  stock  and  crops,  for  an  entire  sum  to  be 
put  on  it  by  two  valuers,  and  of  which  2000/.  was  paid  down.  It  was  the 
duty  of  the  valuers  to  determine  what  was,  according  to  the  custom  of  the 
country,  to  be  paid  by  an  incoming  to  the  outgoing  tenant.  They  had  no 
difference  requiring  the  appointment  of  an  umpire,  but  make  an  award,  as 
to  which  it  is  ridiculous  to  suppose  that  any  extravagant  or  considerable 
error  has  been  committed  and  passed  over  by  the  plaintiff's  valuer  against 
the  interest  of  his  employer.  A  promissory  note  is  given  for  the  amount 
of  the  valuation  according  to  the  agreement,  and  is  paid;  the  plaintiff 
enters  into  possession  of  the  farm ;  he  again  sells  his  interest,  and  so  ceases 
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to  be  able  to  return  to  the  defendant  what  he  had  got  from  him ;  and  now, 
the  valuer  on  this  sale  having  discovered  what  he  thinks  to  be  a  mistake 
(and  what  we  must  suppose  to  be  such)  in  the  former  valuation,  the  plain- 
tiff without  notice  brings  an  action  against  the  defendant  to  recover  the 
whole  sum  which  he  has  paid  under  that  valuation.  We  are  asked  to  treat 
the  whole  affair  as  a  nullity,  and  are  told  that  this  is  the  essence  of  justice. 
But  the  effect  contended  for  could  only  be  produced  by  a  rescission  of  the 
contract,  and  the  contract  cannot  be  rescinded  unless  the  parties  can  be 
restored  to  their  original  condition.  But  if  one  party  has  done  an  act  by 
reason  of  which  it  has  become  impossible  to  put  the  other  in  the  same  sit- 
uation as  before,  there  can  be  no  rescission,  and  the  remedy,  if  any,  must  be 
on  the  contract.  It  is  contended  that  under  these  circumstances,  a  con- 
tract will  be  implied  to  return  the  money ;  but  I  am  not  of  that  opinion. 
If  an  action  lies  for  recovering  the  money  paid  for  those  items  which  ought 
not  to  have  been  included  in  the  valuation,  it  would  be  an  action  for  the 
return  of  a  portion  of  the  money  paid,  on  the  ground  that  the  consideration 
had  failed,  and  after  notice  given  that  it  had  failed.  But  unless  some  com- 
munication has  been  made  by  the  plaintiff,  he  is  not  entitled  to  recover 
either  the  whole  or  any  part  of  this  sum.  On  the  ground,  therefore,  that 
the  plaintiff  is  not  in  a  position  to  sue  without  having  made  a  demand  on 
the  defendant,  I  am  of  opinion  that  this  rule  must  be  made  absolute. 

Bramwell,  B.  1  give  no  opinion  on  many  of  the  questions  which  have 
been  discussed;  but  on  the  ground  I  am  about  to  mention  I  think  this 
rule  must  be  made  absolute.  The  plaintiff's  case  is  this:  "I  have  paid 
money  which  I  was  not  bound  to  pay,  and  which,  if  I  had  known  facts 
wliich  I  now  know,  I  should  not  have  paid.  I  paid  it  on  the  footing  of  a 
valuation  having  been  made,  when,  in  fact,  no  valuation  had  been  made ; 
neither  a  valuation  including  in  distinct  items  the  matters  which  were  to 
be  valued,  nor  a  valuation  in  general  of  the  whole  of  the  items  for  which  I 
ought  to  pay.'*  But  if  the  plaintiff  were  under  the  circumstances  entitled 
to  be  repaid  the  sum  he  claims,  he  ought  to  have  given  notice  to  the  de- 
fendant of  the  facts  by  reason  of  which  he  was  so  entitled ;  because  until 
he  did  so  there  could  be  no  duty  on  the  defendant  to  pay  it  over.  Put  the 
claim  of  this  action,  which  is  in  the  technical  form  of  an  action  for  money 
had  and  received,  in  a  rational  way,  and  it  amounts  to  this.  The  plaintiff 
says,  '*  I,  in  the  belief  that  a  certain  valuation  had  been  made,  paid  certain 
moneys  to  you ;  I  have  since  found  that  the  valuation  was  not  made,  I 
therefore  say  there  is  a  duty  on  your  part  to  repay  me."  Would  the  duty 
of  repayment  arise  until  this  notice  was  given  ?  I  apprehend  not ;  for  at 
what  other  time  could  it  have  arisen)  Not  at  the  moment  when  the 
money  was  paid ;  for  it  was  paid  with  the  intention  that  the  defendant 
should  keep  it.  Was  it,  then,  at  the  moment  when  the  mistake  was  dis- 
covered 1  This  would  be  most  unjust ;  the  mistake  was  the  plaintiff's,  and 
the  discovery  is  the  plaintiff's,  and  the  defendant  may  still  think  that 
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eyeiythiDg  is  right,  and  that  no  mistake  at  all  was  committed.  Therefore, 
until  notice  no  duty  would  arise,  and  therefore  no  cause  of  action.  The 
argtunent  of  Sir  G.  Honyman  as  to  the  duty  of  knowledge  is  against  him  ; 
for,  where  in  this  case,  is  the  duty  to  communicate  knowledge  ?  Clearly  in 
the  plaintiff.  Let  me  suppose  the  case  that  the  plaintiff  had  brought 
against  the  defendant  an  action  of  trover  or  detinue  for  the  promissory 
note.  It  is  admitted  that  the  plaintiff  could  not  have  established  his  cause 
of  action  without  some  demand ;  for  how  could  there  be  a  wrongful  deten- 
tion until  some  claim  was  made  %  If  this  is  so,  how  can  money  paid  be  de- 
manded back  by  an  action  without  previous  notice  1  Suppose  I  hand  over 
money  to  some  one  to  take  care  of,  without  the  obligation  of  retaining  it 
in  specie  (and  I  do  not  include  circumstances  constituting  the  relation  of 
banker  and  customer),  I  must  give  notice  to  him  that  I  want  it  back  be- 
fore he  is  indebted  to  me,  or  is  under  any  present  duty  in  respect  of  it. 
It  is  contended  that  no  demand  is  necessary  where  there  is  already  a  cause 
of  action.  But  this  is  begging  the  question;  for  the  contention  on  the 
other  side  is,  that  there  can  be  no  cause  of  action  till  demand ;  and  the 
case  of  Wilkinson  v.  Godefroy  *  is  an  authority  in  favor  of  that  position. 
Therefore,  on  this  ground  alone,  without  saying  anything  of  other  grounds, 
the  plaintiff  cannot  succeed,  he  not  having  done  that  which  was  necessary 
to  entitle  him  to  maintain  an  action  for  money  had  and  received. 

PiGOTT,  B.  I  am  much  struck  with  the  observations  which  my  learned 
Brothers  have  made  as  to  the  necessity  of  a  demand  to  entitle  the  plaintiff 
to  maintain  the  action,  and  I  am  disposed  to  acquiesce  in  their  view ;  but 
I  prefer  to  rest  my  judgment  on  the  nature  of  the  agreement  between  the 
parties.  This  valuation  was  in  substance  an  award  between  an  outgoing 
and  an  incoming  tenant,  and  the  subject-matter  of  it  is  all  the  defendant's 
interest  in  the  farm,  that  is,  everything  which  the  custom  of  the  country 
would  give  to  him  as  against  his  landlord.  Now,  if  we  look  at  the  trans- 
action with  reference  to  these  circumstances,  no  doubt  it  was  not  in  the 
contemplation  of  the  parties  that  the  plaintiff  should  pay  for  what  he  did 
not  get ;  but  it  was  in  the  contemplation  of  the  parties  that  the  valuers 
should  determine  what  was  the  custom  of  the  country,  and  what  was  to  be 
paid  according  to  it,  and  it  was  contemplated  that  there  might  be  differ- 
ences of  opinion,  and  even  some  errors  in  the  valuers.  But  it  was  not  con- 
templated that  for  some  slight  errors  the  whole  transaction  should  be 
ripped  up  and  rescinded ;  and  that  when  everything  was  swept  away,  and 
the  whole  surface  of  the  farm  changed,  a  question  which  has  thus  become 
impossible  of  determination  should  be  transferred  from  an  examination 
under  favorable  circumstances,  and  by  a  convenient  tribunal,  to  a  trial  be- 
fore an  inconvenient  tribunal  and  under  most  unfavorable  circumstances. 
This  would  be  not  justice  but  a  great  wrong  to  the  defendant.  It  is  plain 
that  the  parties  intended  the  whole  matter  to  be  left  to  the  valuers,  with 

1  9  Ad.  &  £.  536. 
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the  chance  of  such  error  as  they  might  make,  but  with  power  to  determine 

what  should  finally  be  due.     There  was,  therefore,  no  mistake  of  fact  in 

the  plaintiff,  who  paid  upon  a  valuation  which  was  actually  made,  but  the 

mistake  if  any  was  the  mistake  of  the  valuers. 

Rule  ahioluU. 


JAMES  SHAEKEY,   Appellant,  v.  LUTHER    K  MANSFIELD, 

Respondent. 

In  the  Court  op  Appeals  op  New  York,  October  17,  1882. 

[Reported  in  90  New  York  Reports,  227.1 

Appeal  from  judgment  of  the  General  Term  of  the  city  court  of  Brooklyn, 
entered  upon  an  order  made  October  1,  1880,  which  affirmed  a  judgment  in 
favor  of  defendant,  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  balance  alleged  to  be  due  for  work 
and  material  in  building  a  stone  pier  in  the  Gowanus  canal. 

Plaintiff  claimed  that  the  work,  save  some  extra  work,  was  to  be  done  for 
a  gross  sum,  and  that  no  price  was  fixed  for  the  extra  work ;  defendant 
claimed  the  agreement  to  be  that  the  work  should  be  paid  for  at  a  specified 
price  per  cubic  yard.  He  set  up  as  a  counter-claim  an  over-payment  made 
through  mistake  on  his  part  as  to  the  quantity  of,  the  work  done,  which 
mistake  was  not  discovered  until  a  measurement  was  made  after  the  suit 
was  commenced,  which  was  in  1878.  Plaintiff  proved  that  his  bookkeeper 
presented  to  defendant  a  bill  for  the  work  as  claimed  by  him  in  1872,  and 
that  thereafter  defendant  made  payments  thereon. 

N.  H.  Clement  for  appellant. 

Tracy,  Catlin  and  Hudson  for  respondent. 

Finch,  J.  This  is  not  a  case  of  money  paid  under  a  mutual  mistake, 
where  the  action  of  each  party  was  equally  innocent.  The  mistake  was  that 
of  the  party  who  paid,  and  not  at  all  that  of  the  one  who  received  the 
amount  in  dispute.  The  plaintiff  was  employed  by  the  defendant  to  build 
a  stone  pier  in  the  Gowanus  canal.  The  precise  terms  of  the  contract,  and 
the  amount  due  for  construction  were  sharply  litigated  on  the  trial ;  but 
the  verdict  of  the  jury  establishes  that  there  was  an  over-payment  mistar 
kenly  made  by  the  defendant.  His  right  to  recover  back  is  resisted,  mainly 
upon  the  ground  that  notice  was  not  given  and  demand  made  of  the  over- 
payment, before  setting  up  the  counter-claim.  Without  stopping  to  consider 
whether  the  same  rule  applies  to  a  defendant  pleading  nn  over-payment  by 
way  of  counter-claim,  as  that  which  governs  a  plaintiff  suing  for  the  same 
cause,  and  assuming  the  law  to  be  identical  in  both  cases,  we  are  still  of 
opinion  that  a  demand  was  not  a  condition  precedent  to  the  defendant's 
right  of  action.     Two  cases  in  this  court  are  relied  upon  by  the  appellant. 
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The  Mayor  v.  Erben ;  *  Southwick  if.  The  First  National  Bank  of  Memphis.* 
In  the  first  of  these  oases  no  mistake  was  established,  and  that  fact  decided 
the  case.  The  eourt  added,  **  where  money  is  paid  under  mutual  mistake/' 
demand,  or  at  least  notice  of  the  error,  must  precede  a  right  of  recovery. 
In  the  later  case,  the  mistake  was  mutual,  and  stress  was  laid  upon  the 
fact  that  the  defendant  *'  lawfully  and  innocently  received  the  draft  and  the 
money  thereon."  The  ground  of  these  decisions  is  quite  obvious.  Where 
the  mistake  is  niutual,  both  parties  are  innocent,  and  neither  is  in  the  wrong. 
The  party  honestly  receiving  the  money  through  a  common  mistake  owes  no 
duty  to  return  it  until  at  least  informed  of  the  error.  It  is  just  that  he 
should  have  an  opportunity  to  correct  the  mistake,  innocently  committed  on 
both  sides,  before  being  subjected  to  the  risks  and  expenses  of  a  litigation. 
It  was  said  in  Abbott  v.  Draper,*  that  "  when  a  man  has  paid  money  as  due 
upon  contract  to  another,  and  there  is  no  mistake,  and  no  fraud  or  other 
wrong  on  the  part  of  the  receiver,  there  is  no  principle  upon  which  it  can  be 
recovered  back  until  after  demand  has  been  made."  While  this  language 
is  not  accurate  as  to  a  mistake  on  the  part  of  the  receiver,  if  that  was  the 
meaning  intended,  the  doctrine  is  clearly  recognized  that  where  the  receiver 
is  guilty  of  fraud  or  other  wrong  in  taking  the  money,  he  is  not  entitled  to 
notice.  The  necessity  of  a  demand  does  not,  therefore,  exist  in  a  cose 
where  the  party  receiving  the  money,  instead  of  acting  innocently  and  under 
an  honest  mistake,  knows  the  whole  truth,  and  consciously  receives  what 
does  not  belong  to  him,  taking  advantage  of  the  mistake  or  oversight  of  the 
other  party,  and  claiming  to  hold  the  money  thus  obtained  as  his  own.  In 
such  case  he  cannot  assume  the  attitude  of  bailee  or  trustee,  for  he  holds 
^he  money  as  his  own,  and  his  duty  to  return  it  arises  at  the  instant  of  the 
wrongful  receipt  of  the  over-payment.  He  is  already  in  the  wrong,  and  it 
needs  no  request  to  put  him  in  that  position.  The  Utica  Bank  v.  Van 
Gieson;*  Andrews  v.  Artisans'  Bank;*  Dill  v,  Wareham;'  Southwick  v. 
First  National  Bank  of  Memphis.^ 

This  case  is  of  that  character.  The  receiver  was  not  innocent.  If  he  did 
not  perpetrate  a  fraud,  at  least  he  committed  a  wrong.  He  knew  all  the 
facts  and  must  be  assumed  to  have  known  the  law.  He  went  to  trial  not 
admitting  a  mistake,  but  insisting  that  there  was  none.  He  charged  a 
price  beyond  that  to  which  he  was  entitled,  or  for  quantities  which  were 
exaggerated,  and  obtained  the  money  through  the  inadvertence  and  mistake 
of  his  debtor,  who  had  not  measured  the  work.  He  did  not  come  rightfully 
by  the  excess.  He  took  it  as  his  own  money,  conscious  of  all  the  facts,  and 
not  only  claimed  to  hold  it  as  such,  but  sued  to  recover  more.  The  case  is 
not  one  in  which  he  owed  no  duty  until  apprised  of  his  mistake,  for  he 
made  none.     He  took  what  was  not  his,  knowing  all  the  facts,  and  at  the 

1  8  Abb.  App.  Dec.  255.  «  84  N.  Y.  420,  supra.  •  4  Den.  53. 

*  18  Johns.  486.  »  26  N.  Y.  299.  «  7  Met  447. 

'  84  N.  Y.  480. 
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moment  of  its  receipt  it  was  his  duty  to  return  it.  The  action  for  money 
had  and  received  could  be  at  once  maintained. 

The  appellant  further  relies  upon  the  facts  of  the  presentation  of  his  bill 
and  a  payment  thereafter,  made  by  the  defendant,  and  also  upon  the  lapse 
of  time  during  which  the  bill  remained  unchallenged.  These  circumstances 
he  insists  amounted  to  an  admission  of  the  correctness  of  the  bill.  They 
tended  to  that  result,  but  were  not  conclusive.  They  were  met  by  the  de- 
fendant's evidence  of  mistake  and  his  explanation  consistently  therewith. 
The  facts  relied  on  and  the  explanation  given  were  submitted  to  the  juiy 
and  they  have  determined  the  question.  We  discover  no  just  ground  for 
reversing  the  recovery. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Tract,  J.,  taking  no  part. 

Judgment  affirmed. 


JOHN  H.   STURGIS  v.  JONATHAN  PRESTON. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  March  1,  1883. 

[Reported  in  134  Massachusett*  Reports^  372.] 

CoLBURN,  J.  In  this  case,  the  plaintiff  contended,  and  offered  to  prove 
that  in  the  year  1871  he  bargained  with  the  defendant  for  a  lot  of  land,  for 
a  certain  sum  a  square  foot ;  that  the  defendant  stated  the  numlier  of 
square  feet  in  the  lot ;  that  the  plaintiff  relied  wholly  upon  the  defendant's 
statement,  and  had  no  reason  to  believe  or  suspect  that  there  was  any  error 
in  said  statement ;  that  he  thereupon  paid  for  the  land  accordingly,  and 
took  a  deed  thereof;  that  there  was  not  the  number  of  square  feet  of  land 
in  said  lot  that  the  defendant  had  represented ;  that  he  did  not  discover 
the  deficiency  until  the  year  1880,  a  short  time  before  this  action  was 
brought,  when  he  was  preparing  to  build  upon  the  lot ;  that  immediately 
upon  the  discovery  of  the  mistake,  he  notified  the  defendant  thereof,  and 
demanded  repayment  of  the  sum  so  overpaid,  and  brought  this  action  to 
recover  it.  The  plaintiff  disclaimed  all  charges  of  fraud  or  fraudulent  con- 
cealment on  the  part  of  the  defendant. 

One  of  the  counts  in  the  plaintiff's  declaration  was  for  money  had  and 
received.  The  defendant  relied,  as  one  defence  to  the  action,  upon  the 
statute  of  limitations. 

The  plaintiff  contended  that  an  action  for  money  had  and  received  has 
always  been  treated,  at  common  law,  as  being  founded  on  equity,  and  that 
the  decision  in  this  case,  whatever  it  ought  to  be,  should  be  the  same, 
whether  it  should  be  considered  a  decision  at  common  law  or  in  equity ; 
and  argued  that,  as  in  equity,  in  cases  of  mistake,  the  statute  of  limitations 
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does  not  begin  to  run  until  the  discovery  of  the  mistake,  this  action  is  not 
barred  by  that  statute. 

The  answer  to  this  argument  is,  that,  although  an  action  for  money  had 
and  received,  in  its  spirit  and  object,  resembles  a  suit  in  equity,  it  is  still 
an  action  at  law,  within  the  statute  of  limitations ;  and,  as  all  charges  of 
fraudulent  concealment  are  disclaimed,  it  is  not  within  any  exception  to 
the  statute.^ 

The  Commissioners  on  the  Eevised  Statutes,  in  their  note  on  c.  120,  §  11, 
say  :  '^  In  many  cases  of  implied  assumpsits,  and  other  suits  on  contracts, 
the  cause  of  action  may  remain  for  a  long  time  unknown  to  the  plaintiff ; 
but  unless  that  knowledge  was  fraudulently  concealed  from  him,  it  was 
never  supposed  that  he  could  bring  his  action  after  the  expiration  of  six 
years."  See  also  Adams  v,  Ipswich  ;■  Bishop  v.  Little ;'  Bree  v,  Holbech  ;* 
Banning  on  Limitations  of  Actions,  21.  Indeed,  under  the  facts  in  the 
case  at  bar,  it  would  seem  that,  even  in  a  suit  in  equity,  the  plaintiff's 
claim  would  be  barred ;  Famam  v.  Brooks ;  ^  but  we  have  no  occasion  to 
decide  this  point 

The  plaintiff  further  contended  that  his  right  of  action  did  not  arise  until 
after  demand,  which  was  not  made  until  1880,  and  that,  for  this  reason, 
this  action  is  not  barred  by  the  statute  of  limitations. 

We  are  of  opinion  that  the  plaintiff's  cause  of  action  arose  immediately 
upon  the  payment  of  the  money,  and  that  no  demand  was  necessary.  If 
the  plaintiff  should  sustain  his  offer  of  proof,  the  defendant  held,  and 
claimed  as  his  own,  from  the  moment  it  was  paid  to  him,  money  which  in 
equity  and  good  conscience  he  ought  to  have  immediately  repaid  to  the 
plaintiff.  Dill  v,  Wareham ;  •  Earle  v,  Bickford ; '  Utica  Bank  v.  Van  Gieson ; ' 
Hawley  v.  Sage.* 

This  case  differs  widely  from  those  in  which  the  defendant  is  in  the  right- 
ful possession  of  money,  making  no  claim  to  it  as  his  own,  but  ready  to 
pay  it  over  to  the  rightful  owner;  in  which  it  is  held  that  no  right  of 
action  arises,  and  that  the  statute  does  not  begin  to  run  until  after  a 
demand  upon  him  by  the  party  entitled  to  the  money,  and  a  refusal  to 
pay   it   over  to  the  rightful   claimant.      French  v.   Men-ill ;  ^  Jones  v. 

McDermott.^^ 

Judgment  for  tlie  defendant. 

J,  P,  Treadiaellj  for  the  plaintiff. 

T.  F.  Froctor  (E.  Tappan  with  him)  for  the  defendant. 

1  Gen.  Sts.  c.  155,  §§  1,  12.  «  116  Mass.  570.  «  8  Greenl.  405. 

*  Dong.  630.  •  9  Pick.  212,  245.  •  7  Met.  438. 

7  6  Allen,  549.  »  18  Johns.  485.  »  15  Conn.  62. 

1*  132  Mass.  525.  "  114  Mass.  400. 
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(t.)  Plaintiff* 8  Negligence  no  Bar  to  a  Recovery, 

KELLY  V.   SOLARL 
In  the  Exchequer,  November  18,  184L 

[Reported  in  9  Meeson  ff  Wdsby,  64.] 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an  account 
stated.  Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at 
the  London  sittings  after  Trinity  term,  it  appeared  that  this  was  an  action 
brought  by  the  plaintiff,  as  one  of  the  directors  of  the  Argus  Life  Assurance 
Company,  to  recover  from  the  defendant,  Madame  Solari,  the  sum  of  197/. 
lOs,  alleged  to  have  been  paid  to  her  by  the  company  under  a  mistake  of 
fact,  under  the  following  circumstances. 

Mr.  Augelo  Solari,  the  late  husband  of  the  defendant,  in  the  year  1836 
effected  a  policy  on  his  life  with  the  Argus  Assurance  Company  for  £200. 
He  died  on  the  18th  of  October,  1840,  leaving  the  defendant  his  executrix, 
not  having  (by  mistake)  paid  the  quarterly  premium  on  the  policy,  which 
became  due  on  the  3d  of  September  preceding.  In  November,  the  actuary 
of  the  office  informed  two  of  the  directors,  Mr.  Bates  and  Mr.  Clift,  that 
the  policy  had  lapsed  by  reason  of  the  non-payment  of  the  premium,  aud 
Mr.  Clift  thereupon  wrote  on  the  policy,  in  pencil,  the  word  "lapsed."  On 
the  6th  of  February,  1841,  the  defendant  proved  her  husband's  will;  and 
on  the  13th,  applied  at  the  Argus  office  for  the  payment  of  the  sum  of 
£1000,  secured  upon  the  policy  in  question  and  two  others.  Messrs.  Bates 
and  Clift,  and  a  third  director,  accordingly  drew  a  cheque  for  987/.  10«., 
which  they  handed  to  the  defendant's  agent,  the  discount  being  deducted 
in  consideration  of  the  payment  being  made  three  months  earlier  than  by 
the  rules  of  the  office  it  was  payable.  Messrs.  Bates  and  Clift  stated  in 
evidence,  that  they  had,  at  the  time  of  so  paying  the  money,  entirely  for- 
gotten that  the  policy  in  question  had  lapsed.  Under  these  circumstances, 
the  Lord  Chief  Baron  expressed  his  opinion,  that  if  the  directors  had  had 
knowledge,  or  the  means  of  knowledge,  of  the  policy  having  lapsed,  the 
plaintiff  could  not  recover,  and  that  their  afterwards  forgetting  it  would 
make  no  difference ;  and  he  accordingly  directed  a  nonsuit,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount  claimed. 

Thesiger,  in  the  former  part  of  this  term,  obtained  a  rule  nisi  accordingly, 
or  for  a  new  trial ;  against  which, 

Piatt  and  Butt  now  showed  cause. 

Thesiger  and  Whateley,  contra. 

Lord  Abinger,  C.  B.  I  think  the  defendant  ought  to  have  had  the  op- 
portunity of  taking  the  opinion  of  the  jury  on  the  question  whether  in  reality 
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the  directors  had  a  knowledge  of  the  facts,  and  therefore  that  there  should 
be  a  new  trial,  and  not  a  verdict  for  the  plaintiff;  although  I  am  now  pre- 
pared to  say  that  I  laid  down  the  rule  too  broadly  at  the  trial,  as  to  the 
effect  of  their  having  had  means  of  knowledge.  That  is  a  very  vague 
expression,  and  it  is  difficult  to  say  with  precision  what  it  amounts  to ;  for 
example,  it  may  be  that  the  party  may  have  the  means  of  knowledge  on  a 
particular  subject,  only  by  sending  to  and  obtaining  information  from  a 
correspondent  abroad.  In  the  case  of  Bilbie  v.  Lumley,  the  argument  as 
to  the  party  having  means  of  knowledge  was  used  by  counsel,  and  adopted 
by  some  of  the  judges ;  but  that  was  a  peculiar  case,  and  there  can  be  no 
question  that  if  the  point  had  been  left  to  the  jury,  they  would  have  found 
that  the  plaintiff  had  actual  knowledge.  The  safest  rule  however  is,  that 
if  the  party  makes  the  payment  with  full  knowledge  of  the  facts,  although 
under  ignoniuce  of  the  law,  there  being  no  fraud  on  the  other  side,  he  can- 
not recover  it  back  again.  There  may  also  be  cases  in  which,  although  he 
might  by  investigation  learn  the  state  of  facts  more  accurately,  he  declines 
to  do  so,  and  chooses  to  pay  the  money  notwithstanding;  in  that  case  there 
can  be  no  doubt  that  he  is  equally  bound.  Then  there  is  a  third  case,  and 
the  most  difficult  one,  —  where  the  party  had  once  a  full  knowledge  of 
the  facts,  but  has  since  foi^otten  them.  I  certainly  laid  down  the  rule  too 
widely  to  the  jury,  when  I  told  them  that  if  the  directors  once  knew  the 
facts  they  must  be  taken  still  to  know  them,  and  could  not  recover  by 
saying  that  they  had  since  forgotten  them.  I  think  the  knowledge  of  the 
facts  which  disentitles  the  party  from  recovering,  must  mean  a  knowledge 
existing  in  the  mind  at  the  time  of  payment.  I  have  little  doubt  in  this 
case  that  the  directors  had  forgotten  the  fact,  otherwise  I  do  not  believe 
they  would  have  brought  the  action ;  but  as  Mr.  Piatt  certainly  has  a  right 
to  have  that  question  submitted  to  the  jury,  there  must  be  a  new  trial. 

Parke,  B.  I  entirely  agree  in  the  opinion  just  pronounced  by  my  Lord 
Chief  Baron,  that  there  ought  to  be  a  new  trial.  I  think  that  where  money 
is  paid  to  another  under  the  influence  of  a  mistake,  that  is,  upon  the  sup- 
position that  a  specific  fact  is  true,  which  would  entitle  the  other  to  the 
money,  but  which  fact  is  untrue,  and  the  money  would  not  have  been  paid 
if  it  had  been  known  to  the  payer  that  the  fact  was  untrue,  an  action  will 
lie  to  recover  it  back,  and  it  is  against  conscience  to  retain  it ;  though  a 
demand  may  be  necessary  in  those  cases  in  which  the  party  receiving  may 
have  been  ignorant  of  the  mistake.  The  position  that  a  person  so  paying  is 
precluded  from  recovering  by  laches,  in  not  availing  himself  of  the  means  of 
knowledge  in  his  power,  seems,  from  the  cases  cited,  to  have  been  founded 
on  the  dictum  of  Mr.  Justice  Batlet,  in  the  case  of  Milnes  v.  Duncan ;  and 
with  all  respect  to  that  authority,  I  do  not  think  it  can  be  sustained  in  point 
of  law.  If,  indeed,  the  money  is  intentionally  paid,  without  reference  to 
the  truth  or  falsehood  of  the  fact,  the  plaintiff  meaning  to  waive  all  inquiry 
into  it,  and  that  the  person  receiving  shall  have  the  money  at  all  events. 


430  APPLETON  BANK  t?.  McGILVBAY.  [CHAP.  IL 

whether  the  fact  be  true  or  false,  the  latter  is  certaiulj  entitled  to  retain 
it ;  but  if  it  is  paid  under  the  impression  of  the  truth  of  a  fact  which  is 
untrue,  it  may,  generally  speaking,  be  recovered  back,  however  careless  the 
party  paying  may  have  been,  in  omitting  to  use  due  diligence  to  inquire  into 
the  fact.  In  such  a  case  the  receiver  was  not  entitled  to  it,  nor  intended 
to  have  it. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.     I  am  of  the  same  opinion.     With  respect  to  the  argument, 

that  money  cannot  be  recovered  back  except  where  it  is  unconscientious  to 

retain  it,  it  seems  to  me,  that  wherever  it  is  paid  under  a  mistake  of  fact, 

and  the  party  would  not  have  paid  it  if  the  fact  had  been  known  to  him, 

it  cannot  be  otherwise  than  unconscientious  to  retain  it.     But  I  agree  that 

Mr.  Piatt  has  a  right  to  go  to  the  jury  again,  upon  two  grounds :  first,  that 

the  jury  may  possibly  find  that  the  directors  had  not  in  truth  forgotten 

the  fact ;  and  secondly,  they  may  also  come  to  the  conclusion,  that  they 

had  determined  that  they  would  not  expose  the  office  to  unpopularity,  and 

would  therefore  pay  the  money  at  all  events;  in  which  case  I  quite  agree 

that  they  could  not  recover  it  back. 

RuU  absolute  for  a  new  tried. 


PRESIDENT,   DIRECTORS   and  COMPANY  op  the  APPLETOX 
BANK  V.  DAVID   F.   McGILVRAY  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1855. 

[Reported  in  4  6rra^,  518.] 

Action  op  contract  to  recover  $370.42,  received  by  the  defendants  to 
the  plaintiffs'  use. 

At  the  trial  before  Bigelow,  J.,  the  plaintiffs,  to  prove  their  case,  called 
a  witness,  who  testified  that  he  had  been  an  expressman  between  Boston 
and  Lowell  for  eleven  years,  and  that  was  his  whole  business ;  that  some- 
time previous  to  April  7,  1854,  he  received  for  collection  from  the  defend- 
ants, a  partnership  doing  business  in  Boston,  two  notes  of  J.  C.  Hildreth  & 
Co.,  a  partnership  doing  business  in  Lowell,  for  $370.42  each,  the  one  due 
on  the  7th  and  the  other  on  the  13th  of  April,  and  both  payable  to  the  de- 
fendants, and  indorsed  in  blank  by  them ;  and  was  directed  to  collect  them 
in  the  ordinary  way,  without  any  directions  as  to  protesting  them,  and 
gave  his  receipt  therefor ;  that  it  was  sometimes  his  custom  to  collect  notes 
by  depositing  them  in  a  bank,  and  sometimes  by  calling  on  the  parties 
personally,  though  he  did  not  communicate  to  the  defendants  how  he  was 
going  to  collect  their  notes,  and  did  not  know  that  they  knew  he  ever  col- 
lected notes  delivered  him  through  the  banks ;  that  before  the  7th  of  April 
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he  deposited  the  notes  with  the  plaiutifilB,  a  bank  in  Lowell,  for  collection  ; 
that  on  the  8th  of  April  he  called  on  the  plaintiifs,  and  asked  if  the  note 
due  the  day  before  had  been  paid,  and  was  informed  by  a  clerk  of  tlie 
plaintifts  that  it  had  been,  and  received  the  amount  of  it  from  the  plaintiffs ; 
that  the  plaintiffs  received  no  compensation  for  collecting  these  notes,  and 
he  did  not  communicate  to  the  plaintiffs,  when  he  left  the  notes,  to  whom 
they  belonged ;  that  he  took  the  money  so  paid,  and  the  same  day  paid  it 
to  the  defendants,  but  did  not  remember  telling  the  defendants,  when  he 
paid  them  the  money,  that  he  collected  it  through  the  plaintiffs,  or  any 
bank ;   and  the  defendants  paid  him  for  his  services. 

The  plaintiffs  also  proved  that,  by  reason  of  the  notes  not  having  been 
placed  on  their  regular  file,  they  had  not  notified  Hildreth  6l  Co.,  the 
promisors,  of  the  maturity  of  the  first  note,  and  their  clerk  was  led  into  the 
mistake  of  supposing  that  it  had  been  paid,  when  in  fact  it  had  not,  and 
has  never  been  paid  to  any  one ;  that  on  the  10th  of  April,  as  soon  as  the 
mistake  was  discovered,  the  plaintiffs  demanded  payment  of  the  promisors, 
who  refused,  and  on  the  11th  of  April  these  facts  were  communicated  to 
the  defendants,  and  the  note  tendered  them,  and  the  money  they  had  re- 
ceived from  the  earner  demanded  by  the  plaintiffs,  and  refused  by  them. 

It  was  also  proved  that  the  promisors  had  not  funds  to  pay  the  note 
when  due  on  the  7th  of  April,  and  had  determined  not  to  pay  it,  and  would 
not  have  paid  it,  if  presented ;  that  after  the  7th  they  paid  no  business 
debts  (this  being  one),  and  no  change  took  place  in  their  circumstances ; 
but  they  continued  in  possession  of  a  stock  of  dry  goods  until  the  1 7th  of 
April,  when  they  were  sued  by  the  defendants  on  the  note  which  fell  due 
on  the  13th  of  April,  and  an  attachment  of  their  stock  made,  which  was 
afterwards  dissolved  by  an  assignment  of  their  estate  under  the  insolvent 
laws ;  and  the  second  note  was  never  paid,  but  was  proved  in  insolvency 
against  their  estate. 

Upon  these  facts,  the  defendants  contended  that  there  was  no  such 
privity  or  agency  proved  to  have  existed  between  the  parties,  as  to  enable 
the  plaintiffs  to  maintain  this  action  ;  and  that,  as  the  mistake  arose  from 
the  negligence  of  the  plaintiffs,  they  had  no  remedy  against  the  defendants. 
A  verdict  was  taken  by  consent  for  the  plaintiffs,  subject  to  the  opinion  of 

the  full  court. 

« 

/>.  S.  Richardson  and  W.  A,  Richardson  for  the  plaintiffs. 

J,  G.  Abbott  for  the  defendants.^ 

BiGELOW,  J.  This  view  of  the  legal  relation  of  the  parties  is  decisive  of  the 
remaining  objection  to  the  plaintiffs'  right  of  recovery  in  this  action.  The 
money  was  clearly  paid  over  to  the  defendants  under  a  mistake  of  fact,  and, 
upon  familiar  principles,  an  action  can  be  maintained  to  recover  it  back.  It 
is  no  answer  to  the  plaintiffs'  claim,  that  the  mistake  arose  from  the  negli- 
gence of  the  plaintiffs.     The  ground  on  which  the  rule  rests  is,  that  money, 

^  A  portiou  of  the  opinion  relating  to  questions  of  agency  has  been  omitted.  —  £d. 
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paid  through  misapprehension  of  facts,  in  equity  and  good  conscience  be- 
longs to  the  party  who  paid  it ;  and  cannot  be  justly  retained  by  the  party 
receiving  it,  consistently  with  a  true  application  of  the  real  facts  to  the 
legal  rights  of  the  parties.^  The  cause  of  the  mistake  therefore  is  -wholly 
immaterial.  The  money  is  none  the  less  due  to  the  plaintiffis,  because 
their  negligence  caused  the  mistake  under  which  the  payment  was  made. 
The  case  would  have  been  different,  if  it  had  appeared  that  the  defendants 
had  suffered  any  damage,  or  changed  their  situation  as  respects  their 
debtor,  by  reason  of  the  laches  of  the  plaintiffs.  But  the  facts  show  that 
their  rights  were  wholly  unaffected  by  the  mistake  under  which  the  pay- 
ment was  made.  Nothing  occurred  subsequently  to  the  payment,  which 
renders  it  unconscientious  to  recover  the  money  back.  It  is  therefore 
clear  that  the  defendant0  have  money  belonging  to  the  plaintiffs  in  their 
hands,  to  which  they  show  no  legal  or  equitable  title.  Kelly  v.  Solari;^ 
Bell  V.  Gardiner ;  *  2  Smith's  Lead.  Cas.  243,  244. 

Judgment  on  the  verdict^ 


THE  STANLEY  RULE  AND   LEVEL  COMPANY  v. 

LEONARD   BAILEY. 

In  the  Supreme  Court  op  Errors  op  Connecticut,  January  Term,  1878. 

[Reported  in  45  Connecticut  Reports,  464.] 

Assumpsit,  to  recover  back  money  claimed  to  have  been  paid  under  a 
mistake  of  facts ;  brought  to  the  Court  of  Common  Pleas  of  Hartford 
County.  The  facts  were  found  by  a  committee,  and  on  the  facts  the  court 
(MoManus,  J.)  rendered  judgment  for  the  plaintiffs.  The  defendant 
brought  the  record  before  this  court  by  a  motion  in  error.  The  case  is 
sufficiently  stated  in  the  opinion. 

G,  G.  Sill  for  the  plaintiff  in  error. 

C.  E,  Mitchell  for  the  defendants  in  error. 

Pare,  C.  J.  We  think  the  finding  of  the  court  below^  that  the  money 
sought  to  be  recovered  in  this  suit  was  paid  by  the  plaintiffs  to  the  defendant 
through  misapprehension  of  the  facts  with  regard  to  their  obligation  to  pay 
it,  is  decisive  of  the  case.  It  is  conceded  that  the  plaintiffs  are  entitled 
to  recover  a  part  of  the  amount,  and  we  think  it  is  equally  clear  they 
ought  to  recover  the  whole.  That  part  of  it  which  is  in  dispute  was  paid 
to  the  defendant  as  a  royalty  for  the  privilege  of  manufacturing  and  selling 
certain  articles,  under  certain  patents,  of  which  the  defendant  previous  to 
this  time  was  the  owner.     The  money  was  paid  according  to  the  terms  of 

1  2  Saund.  PI.  &  Ev.  2(1  Ed.  394.  a  9  m.  &  W.  54.  «  4  Man.  &  G.  11. 

*  La^vrence  v.  American  National  Bank,  54  N.  Y.  432;  Guild  v,  Baldridge,  2  Swan, 
295,  accord,  —  En  ^ 
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a  certain  contract  between  the  parties,  wherein  the  defendant,  for  the  con- 
sideration of  a  certain  royalty  to  be  paid  on  all  the  articles  covered  by  the 
patents  which  should  be  manufactured  and  sold  by  the  plaintiffs,  granted 
them  the  privilege  of  manufacturing  and  selling  them  during  the  continuance 
of  the  patents  and  any  extension  of  them.  The  plaintifis  manufactured 
and  sold  the  articles,  and  paid  the  royalty  according  to  the  terms  of  the 
contract.  In  the  mean  time  some  of  the  defendant's  patents  expired  and 
were  not  extended,  but  the  plaintiffs  being  ignorant  of  the  fact  continued 
to  pay  the  royalty  as  they  had  done  before,  and  paid  the  sum  which  they 
now  seek  to  recover  on  patents  which  had  thus  expired.  The  defendant 
knew  that  the  patents  had  expired  and  had  not  been  renewed  at  the  time 
he  received  the  money ;  but  believing  that  he  had  the  right  to  receive  it 
under  the  contract,  did  not  state  the  fact  to  the  plaintiffs. 

It  further  appears  that  the  plaintiffs  paid  the  money  believing  that  the 
patents  were  in  force,  and  that  they  would  not  have  paid  it  had  they  known 
the  facts.  But  it  is  said  that  they  had  the  means  of  knowledge,  and  that 
this  is  equivalent  to  knowledge  itself.  There  may  be  such  full  and  complete 
means  of  knowledge  as  to  be  equivalent  to  knowledge  itself,  but  we  think 
this  is  not  such  a  case.  The  defendant  owned  the  patents.  He  was  in  the 
employ  of  the  plaintiffs.  The  patents  were  on  a  large  number  of  articles ; 
and  some  of  them  were  covered  by  two  or  more  patents  of  different  dates. 
The  case  was  a  complicated  one,  and  required  thorough  examination  to 
determine  the  exact  fact.  It  would  naturally  be  expected  that  the  defend- 
ant would  keep  himself  informed  on  the  matter,  and  being  in  the  employ- 
ment of  the  plaintiffs  would  inform  them  when  the  patents  expired.  This 
would  reasonably  be  expected  by  the  plaintiffs  where  they  had  no  reason 
to  suspect  dishonesty  in  the  defendant ;  and  we  think  they  had  a  right  to 
rely  on  what  would  ordinarily  be  expected  under  the  circumstances.^ 

It  is  further  claimed  that,  whatever  might  otherwise  be  the  right  of  the 
plaintiffs  to  repayment,  they  have  lost  the  right,  inasmuch  as  they  made  a 
voluntary  payment  of  the  royalty  on  articles  covered  by  the  remaining 
patents,  after  they  had  become  apprised  of  the  fact  that  they  had  paid  the 
royalty  on  patents  which  had  expired.  This  claim  is  made  upon  the  idea 
that  the  last  payment  made  the  first  payment  voluntary,  although  it  was 
not  so  originally.  But  a  payment  is  either  voluntary  or  involuntary  at  the 
time  it  is  made,  and  nothing  can  occur  afterwards  to  alter  its  character  in 
this  respect.  As  well  might  it  be  claimed,  if  A.  sues  B.  upon  a  note,  and  B. 
has  a  claim  against  A.  for  work  done  at  his  request,  that  unless  B.  sets  off 
his  claim  against  A/s  demand  he  thereby  acknowledges  that  he  has  no  claim, 
and  cannot  afterwards  recover  it.     This  claim  is  clearly  without  foundation. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

1  A  portion  of  the  opinion  relating  to  the  constniction  of  the  contract  has  been 

omitted.  —  £d.  . 
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DOUGALD  McARTHUR  v.  THEODORE  LUCE,  et  oL 
In  the  Supreme  Court  op  Michigan,  April  28,  1880. 

[Reported  in  43  Michigan  RqxnUt  435.] 

Error  to  Alpena.     Submitted  April  22.     Decided  April  28. 

Assumpsit.     Plaintiff  brings  error. 

Kelley  and  Clayherg  for  plaintiff  in  error. 

Tumbull  and  McDonald  for  defendant  in  error. 

Marston,  C.  J.  Luce  &  Co.,  in  demanding  that  McArthur  pay  them 
for  logs  cut,  as  they  supposed,  upon  their  land,  acted  in  entire  good  faith. 
They  had  a  survey  made,  and  according  thereto  the  plaintiff  had  cut  logs 
over  the  line.  When  the  claim  was  made  upon  the  plaintiff  he  employed 
a  surveyor  and  they  went  upon  the  land,  and  plaintiff  then  became  satisfied 
that  he  had  cut  and  taken  logs  from  off  defendants'  land,  and  authorized  a 
settlement  to  be  made,  which  was  done.  This  was  in  1871,  and  all  parties 
rested  in  the  belief  that  a  correct  settlement  had  been  made  until  sonie 
time  in  1875,  when  a  new  survey  established  the  fact  that  no  logs  had  been 
cut  upon  defendants'  land,  and  this  action  was  brought  to  recover  back  the 
moneys  paid,  upon  the  claim  of  having  been  paid  under  a  mistake  of  fact. 

Where  a  claim  is  thus  made  against  another  who,  not  relying  upon  the 
representations  of  the  claimant,  has  the  opportunity  to  and  does  investigate 
the  facts,  and  thereupon  becomes  satisfied  that  the  claim  made  is  correct 
and  adjusts  and  pays  the  same,  1  think  such  settlement  and  payment  should 
be  considered  as  final.  If  not,  it  is  very  difficult  to  say  when  such  disputed 
questions  could  be  considered  as  finally  settled,  or  litigation  ended.  In  the 
settlement  of  disputed  questions  where  both  parties  have  equal  opportunity 
and  facilities  for  ascertaining  the  facts,  it  becomes  incumbent  on  each  to 
then  make  his  investigation,  and  not  carelessly  settle,  ti*usting  to  future 
investigation  to  show  a  mistake  of  fact  and  enable  him  to  recover  back  the 
amount  paid.  One  course  encourages  carelessness  and  breeds  litigation 
after  witnesses  have  passed  beyond  the  reach  of  the  parties :  the  other 
encourages  parties  in  ascertaining  what  the  facts  and  circumstances  actually 
are  while  the  transaction  is  fresh  in  the  minds  of  all,  and  a  final  and  peace- 
ful settlement  thereof.  Detroit  Advertiser  &  Tribune  Co.  v.  Detroit,^  and 
County  of  Wayne  v,  Randall.^ 

The  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred.* 

1  43  Mich.  116.  «  43  Mich.  137. 

•  In  Windbiel  v.  Carroll,  16  Hun,  101,  it  was  held  that  one  who  pay8  a  claim  knowing 
that  it  has  been  paid  before,  but  ignorant  of  the  means  of  proving  that  fact,  cannot  recoveK 
the  money  so  paid.     Oonf,  Guild  v.  Baldridge,  2  Swan,  295.  —  £d. 
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(J,)  Defence  of  Purchase  for  Value* 

ATTORNEY-GENERAL  v.  PERRY. 
In  the  Exchequer,  Easter  Term,  1735. 

[Reported  in  Comyns,  481.] 

This  was  an  information  by  the  Attorney-General  for  623^.  lis,  M.  half- 
penny, dae  to  his  Majesty  for  so  much  money  received  by  the  defendant 
for  his  late  Majesty's  use,  between  April  the  1st,  1725,  and  the  Ist  of 
September  following. 

The  defendant  pleads  that  he  is  not  indebted  for  the  said  sum. 

Upon  a  trial  by  a  jury  of  Middlesex,  they  find  specially  to  the  eflfect 
following,  viz. :  That  on  the  24th  of  September,  1724,  the  defendant  im- 
ported into  the  port  of  London  28,333  pounds  weight  of  Virginia  tobacco, 
and  paid  custom  for  the  same,  viz.,  88^.  lOs.  9d.  halfpenny  for  the  old  sub- 
sidy, and  gave  security  by  bond  to  pay  535/.  3«.  6cf.  halfpenny  for  the 
additional  duties  due  to  his  late  Majesty  on  importation  of  the  said  tobacco. 
That  in  May,  1725,  the  defendant  sold  the  said  tobacco  to  Richard  Corbet, 
for  exportation  to  Cadiz  in  Spain,  and  shipped  off  the  same  in  the  port  of 
London  in  the  ship  called  the  Francis  and  Mary,  Isaac  Cocart,  master,  for 
Cadiz.  That  on  the  14th  of  July,  1725,  Richard  Corbet  made  oath  before 
the  proper  officer,  that  he  had  the  direction  of  the  said  voyage,  and  that 
all  the  said  tobacco  so  shipped  was  exported  really  and  truly  for  parts 
beyond  the  seas,  on  commission,  and  that  none  of  the  said  tobacco  had 
been  since  lauded,  or  was  intended  to  be  relanded  in  Great  Britain  or 
Ireland. 

That  John  Walkley,  the  defendant's  servant,  made  the  usual  oath,  that 
the  duty  of  the  said  tobacco  was  paid  or  secured,  and  that  the  defendant  had 
sold  it  for  exportation.  That  on  the  5th  of  June,  1725,  a  declaration  of 
the  contents  of  the  loading  of  the  said  ship  was  made  in  these  words  :  A 
content  in  the  Francis  and  Mary,  Isaac  Cocart,  for  Cadiz,  40  ton,  5  men, 
4  guns,  1,  38.  Micha.  Perry,  etc.  That  on  the  same  day  Isaac  Cocart  made 
oath  under  the  said  content  before  the  proper  officer,  that  the  said  content 
contained  a  just  and  true  account  of  all  the  goods,  etc.,  on  board  his  ship 
for  the  present  voyage,  and  that  he  would  take  no  more  goods  on  board 
without  first  paying  custom,  and  having  a  warrant  from  the  King^s  officers ; 
and  that  if  he  should  take  on  board  any  certificate  goods,  or  goods  that 
received  a  drawback,  bounty,  or  premium  on  exportation,  that  he  would  not 
reland  them,  or  suffer  them  to  be  unshipped  in  order  to  be  relanded,  with- 
out the  presence  of  the  King's  officers. 
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That  the  said  tobacco  being  so  put  on  board  the  ship,  and  certified  by 
the  proper  olRcers  of  the  customs,  two  debentures  were  made  out ;  one  for 
the  drawback  of  88^.  lOs.  9d.  halfpenny;  the  other  for  the  drawback  or 
discharge  of  the  635/.  3«.  6rf.  halfpenny,  secured  by  the  defendant,  upon 
which  the  defendant,  on  the  13th  of  August,  1725,  received  back  the  88/. 
lOs.  9d.  halfpenny  ;  and  on  the  17th  of  August,  1725,  had  his  bond  for  the 
535/.  3«.  6d,  halfpenny  delivered  up  to  him. 

That  this  tobacco  after  it  was  put  on  board  was  landed  in  Ireland  on  the 
28th  of  July,  1725,  but  without  the  defendant's  privity,  nor  had  he  the 
property  in  it  from  the  time  it  was  put  on  board,  nor  the  direction  of 
the  voyage;  but  it  was  sold  by  the  defendant  for  1269/.  lis,  2d.  for 
exportation  to  the  said  Richard  Corbet ;  whereof  G45/.  16«.  10c/.  half- 
penny was  paid  in  money,  and  the  debentures  were  taken  for  the  re- 
mainder of  the  price,  and  if  by  any  accident  the  debentures  became  void, 
the  said  Richard  Corbet  was  to  answer  the  amount  in  money  to  the 
defendant. 

That  Richard  Corbet  hath  been  absent  five  years,  but  the  Ring's  officers 
had  no  notice  of  the  tobacco  being  landed  in  Ireland  till  June,  1733.  £t  si 
vjpra  totaryiy  etc. 

Attornfy-General  and  Solicitor-General,  for  the  Crown. 

Mr.  Strange  and  Mr.  Bootle,  for  the  defendant. 

And  on  full  consideration  of  the  case,  Reynolds,  C.  £.,  Carter  and 
FoRTESCUB,  BB.,  against  Thomson,  B.,  were  of  opinion,  first,  That  the 
debenture  for  the  drawback  given  by  Corbet  to  the  defendant,  by  landing 
the  tobacco  in  Ireland,  became  void ;  for  no  drawback  ought  to  be  made 
unless  the  goods  be  exported ;  the  words  of  the  statute  13  &  14  Car.  2.  c.  1 1, 
are  express,  No  allowance  shall  be  made  or  demanded  if  the  goods  be  re- 
landed,  etc.  And  so  by  the  statute  6  Geo.  c.  21,  if  landed  in  Ireland  the 
debenture  for  the  drawback  shall  be  void. 
^  Second,  that  the  payment  of  the  money  to  the  defendant  by  the  King*s  of- 
ficers upon  this  void  debenture  renders  the  defendant  answerable  to  the  King 
for  the  money  by  him  received  ;  for  whoever  receives  the  King^s  money,  with- 
out warrant  or  lawful  authority,  is  accountable  to  the  King  for  it.  This 
is  expressly  resolved  by  two  Chief  Justices  and  the  Chief  Baron,  1 1  Co.  90, 
the  Earl  of  Devonshire's  case,  who  was  Master  of  the  Ordnance,  and  by 
Privy  Seal  2  Jac.,  reciting  that  munition  utterly  decayed  and  unserviceable 
had  been  claimed  as  fees  and  vails  to  the  Master  of  the  Ordnance  by  reason 
of  his  said  office  belonging ;  and  giving  him  authority  to  dispose  of  such  of 
them  as  were  set  down  in  a  book,  etc.,  he  had  disposed  of  several  pieces  of 
iron  ordnance,  shot,  and  munition  in  the  said  book  set  down ;  for  those 
things  being  received  and  disposed  by  him  by  color  of  a  Privy  Seal,  which 
was  void,  because  founded  on  a  false  suggestion  (for  it  suggests  that  these 
were  fees  or  vails  claimed  as  belonging  to  the  said  office,  which  must  mean 
lawfully  claimed  and  lawfully  belonging,  which  was  not  true,  for  this  was  a 
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uew  office  erected  35  H.  8.),  the  Earl  was  accountable  for  them  as  much  as 
if  he  had  taken  them  without  any  Privy  Seal.  So  in  Sir  Walter  Mildmay's 
case,*  cited,  1 1  Co.  91,  and  reported  Cro.  Eliz.  545 ;  Mo,  475,  who  being 
Chancellor  of  the  Exchequer  received  140/.  a  year  for  thirty  years  together, 
by  warrant  from  the  Lord  Treasurer,  as  an  augmentation  of  his  fees,  since 
the  Court  of  Wards  was  annexed  to  the  exchequer,  whereby  his  labor  was 
much  increased;  but  because  such  warrant  was  void,  it  was  resolved  that 
he  should  answer  for  the  monies  which  he  had  received. 

And  this  is  not  from  any  peculiar  prerogative  the  Crown  hath  above  a 
subject,  for  the  case  would  be  the  same  with  regard  to  a  common  person ; 
whenever  a  man  receives  money  belonging  to  another  without  any  reason, 
authority,  or  consideration,  an  action  lies  against  the  receiver  as  for  money 
received  to  the  other's  use ;  and  this,  as  well  where  the  money  is  received 
through  mistake  under  color,  and  upon  an  apprehension,  though  a  mistaken 
apprehension,  of  having  a  good  authority  to  receive  it,  as  where  it  is  received 
by  imposition,  fraud,  or  deceit  in  the  receiver  (for  there  is  always  an  impo- 
sition and  deceit  upon  him  that-  pays,  where  it  is  paid)  by  color  of  a  void 
warrant  or  authority,  although  the  receiver  be  innocent  of  it. 

Cases  might  be  cited  to  warrant  every  part  of  this  rule;  but  as  the 
defendant  appears  to  be  an  innocent  person,  wholly  ignorant  of  the  fraud 
of  Corbet  in  landing  the  tobacco  iu  Ireland,  and  one  who  thought  he  had 
a  good  debenture,  and  was  lawfully  entitled  to  receive  the  drawback,  it  is 
necessary  to  instance  only  cases  where  the  party  receiving  thought  at  the 
time  of  his  receipt  that  he  had  a  good  authority  to  do  so,  but  afterwards 
discovers  that  he  had  not ;  as  where  a  man  having  a  grant,  an  office,  or 
conveyance  of  lands,  and  thinking  himself  well  entitled  receives  the  rents 
and  profits,  it  is  well  known  that  if  it  afterwards  appear  that  the  grant  or 
title  is  not  good,  the  receiver  is  chargeable  by  the  rightful  officer  or  owner 
of  the  land  for  so  much  money  received  to  his  use.  2  Mod.  260,  263 ;  2  Jon. 
127  ^  2  Lev.  245  ;  3  Lev.  262.« 

The  cases  cited  by  Mr.  Attorney-General  are  strong  to  the  same  purpose. 
A  man  insuring  a  ship,  on  a  rumor  that  the  ship  is  lost,  pays  the  insurance, 
and  it  afterwards  appears  that  the  ship  is  not  lost,  the  insured  shall  pay 
back  the  money.*  And  Jacob  and  Allen.*  By  Trevor,  C.  J.,  if  an  ad- 
ministrator authorizes  A.  to  collect  the  debts  and  effects  of  his  intestate, 
which  he  receives  and  pays  over,  and  then  a  will  is  discovered,  the  rightful 
executor  may  bring  assumpsit  against  A.  for  what  he  has  received,  as  money 
received  to.  his  use.  It  was  there  insisted,  that  A.  was  only  agent  for  the 
administrator,  received  the  money  for  his  use,  and  had  paid  it  to  him ;  yet 
held,  that  the  administration  being  void,  the  administrator  could  give  no 
authority,  and  consequently  A.  received  without  authority,  and  then  noth- 

*  Godb.  292 ;  2  Roll.  Abr.  161.  *  1  Freem.  478  ;  8.  c.  2  Show.  2L 

9  3  Mod.  289  ;  1  Show.  85  ;  Garth.  90  ;  S.  c.  Comb.  151. 

«  1  Salk.  22.  •  1  Salk.  27.  2  Ann. 
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ing  hinders  the  raising  an  implied  contract,  and  charging  the  defendant  in 
an  iiidebitcUus  assumpsit. 

So  in  the  case  of  Martin  and  Sitwell,^  where  Barkedale  had  made  a  policy 
of  insurance  for  61.  premium  in  the  plaintiff's  name,  and  paid  the  money  to 
the  defendant,  and  it  afterwards  appeared  that  the  defendant  had  no  goods 
on  board,  upon  which  Martin  brought  assumpsit  for  the  bl,  premium,  and 
it  was  insisted  that  this  was  money  received  from  B.  and  to  his  use ;  but 
as  Martin  was  trustee  for  B.  the  payment  by  B.  must  be  taken  as  agent 
for  him ;  whereby  it  is  plain  that  there  is  no  force  in  that  objection,  that 
the  defendant  acted  as  agent  for  Corbet,  and  received  the  drawback  by  his 
authority,  and  for  his  use. 

But  it  is  further  objected,  that  Corbet  being  the  person  who  committed 
the  fraud,  who  was  the  exporter,  and  entitled  to  the  drawback,  the  Crown 
ought  to  pursue  their  remedy  against  him,  and  not  against  the  defendant, 
who  was  innocent,  and  took  this  money  only  in  his  own  behalf,  and  for 
satisfaction  of  a  debt  owing  to  him  from  Corbet. 

It  is  certain  that  for  any  penalty  forfeited  by  the  landing  in  Ireland, 
Corbet,  and  not  the  defendant,  ought  to  be  prosecuted ;  but  when  Corbet 
obtains  a  debenture,  which  he  himself  makes  void  and  ineffectual,  and  de- 
livers this  debenture  as  payment  for  the  tobacco  he  bought  of  the  defend- 
ant, what  need  is  there  to  resort  farther  than  to  him  who  liad  the  money 
from  the  Crown  ?  Hasser  and  Wallis.^  A  man  marries  a  woman  seised  of 
lands,  and  takes  the  rents  and  profits,  but  afterwards  it  appears  that  he 
had  a  former  wife  then  living ;  upon  which  she  brings  assumpsit  against 
the  husband  for  money  received  to  her  use ;  and  though  it  was  objected, 
that  the  payment  to  him,  who  had  no  authority  to  take  the  rents,  was  ab- 
solutely void,  and  that  the  tenants  might  be  sued,  for  the  money  still  lay 
in  their  hands,  and  they  might  sue  Wallis ;  yet  the  court  held  that  the 
action  was  maintainable  against  Wallis  who  received  the  rents,  and  that  a 
recovery  against  him  would  be  a  discharge  to  the  tenants. 

As  to  the  case  of  Tomkins  and  Barrett,*  upon  an  usurious  contract,  the 
case  appears  to  be  good  law;  the  same  case  is  reported  in  Skin.  p.  411. 
But  there  is  a  mistake  in  one  of  the  reports,  for  Salkcld  saith  that  it  was 
in  the  Common  Pleas,  and  came  to  trial  before  Chief  Justice  Treby; 
Skinner,  that  it  was  in  the  King's  Bench,  and  came  to  trial  befere  Chief 
Justice  Holt;  unless  it  can  be  supposed,  that  the  same,  which  in  both 
reports  is  said  to  be  H.  5  W.  k  M.,  should  after  a  nonsuit  in  one  court  bo 
brought  on  to  trial  in  the  other  court;  for  this  is  an  exception  to  the 
general  rule,  that  where  a  man  receives  money  for  an  unlawful  purpose,  or 
upon  an  illegal  contract,  he  who  is  party  to  the  unlawful  act  shall  not 
exempt  himself,  and  defeat  what  himself  hath  done,  by  falling  on  his  accom- 
plice, who  is  not  more  criminal  than  himself;  as  in  the  case  there  put,  if 

1  1  Show.  156 ;  s.c.  Holt,  26.  «  1  Salk.  28. 

»  1  Salk.  22. 
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a  man  gives  money  to  A.  to  bribe  the  custom-bouse  officers,  who  pays  it 
accordingly,  he  shall  not  afterwards  charge  A.  for  this  money  as  received 
to  his  use. 

So  if  a  man  gives  a  bond  upon  an  usurious  contract,  and  pay  part  of  the 
money,  and  afterwards  an  action  is  brought  on  the  bond,  to  which  the 
statute  is  pleaded,  and  the  bond  thereby  avoided,  ho  who  paid  part  shall 
not  maintain  an  action  against  the  receiver,  as  for  so  much  received  to  his 
use,  for  he  was  party  to  this  usurious  agreement ;  and  though  an  act  of 
Parliament  makes  the  bond  void,  yet  it  is  only  to  him  who  claims  the 
beueBt  of  the  statute  and  pleads  it ;  for  if  he  plead  non  ui  factum^  or  solvit 
ad  dievoy  the  plaintiff  will  recover ;  if  then  he  pay  the  money,  he  waives  the 
advantage  of  the  statute ;  and  a  party  equally  faulty,  who  pays  his  money 
pursuant  to  a  faulty  agreement,  ought  not  to  have  it  back  again ;  so  that 
the  reasons  given  by  Trebt,  that  the  plaintiff  in  such  case  isparticeps  crim- 
inis,  etc.,  volenti  nan  fit  ivjuriay  seem  not  altogether  so  improper. 

The  objection  made,  that  in  this  case  no  privity  was  between  the  King 
and  the  defendant,  was  likewise  made  in  the  Earl  of  Devonshire's  case,^ 
and  in  Sir  Walter  Mildmay's  case  there  cited ;  but  it  was  there  answered, 
that  in  the  case  of  the  Crown  the  law  will  raise  and  create  a  privity  so  as 
to  render  him  accountable  who  receives  any  of  the  King's  money. 

And  in  case  the  defendant  be  chargeable,  the  executors  will  be  so  like- 
wise; they  were  resolved  so  to  be  in  1x)th  these  cases. 

All  the  Barons  agreed  that  the  delivering  up  the  bond  could  not  be  con- 
sidered as  money  received  to  the  King's  use ;  and  therefore  it  was  adjudged 
by  the  court,  that  his  Majesty  do  recover  against  the  said  Micajah  Perry 
the  sum  of  88^.  lO^r.  9(/.  halfpenny,  being  so  much  by  him  unjustly  received 
in  money  of  the  officers  of  the  customs  for  the  duty  inwards,  called  the  old 
subsidy ;  but  as  to  the  residue  of  the  said  G23/.  14«.  M,  halfpenny  in  the 
said  information  mentioned,  that  the  said  Micajah  Perry  do  go  without  a 
day  as  to  such  residue,  saving  his  Majesty's  right,  if  he  shall  think  fit  here- 
after to  prosecute  him  for  it. 


WILLIAM   YOUMANS,    Respondent,  v.   APOLLOS   C.   EDGERTON, 

Appellant. 

In  the  Supreme  Court  op  New  York,  November  Term,  1878. 

{Reported  in  16  Hun,  28.] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  by  the  plaintiff  as  assignee  of  William  T.  Kilmer 
and  John  Hodge  against  defendant,  to  recover  money  paid  on  a  contract 
for  the  purchase  of  land,  made  by  Kilmer  with  one  James  R.  Shaver. 

1  11  Co,  90. 
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One  Knapp  was  the  origiaal  owner  of  lot  number  eleven,  in  regard  to 
which  this  claim  arises.  In  1859  he  entered  into  a  written  contract  to  sell 
this  lot  for  $600  to  Townsend  Shaver,  and  to  give  him  a  warranty  deed ; 
the  last  insttilment  payable  June  1,  1865.  Townsend  Shaver  went  into 
possession  and  remained  in  possession  till  he  sold  to  James  K  Shaver,  but 
paid  nothing.  In  1864,  Townsend  Shaver  made  a  written  contract  with 
James  K.  Shaver  to  sell  him  this  lot  for  $1097.34,  and  to  give  him  a  war- 
ranty deed,  the  last  instalment  payable  June  I,  1869.  James  R.  Shaver 
went  into  possession  and  remained  in  possession  till  he  sold  to  Kilmer. 
The  referee  finds  that  there  is  no  evidence  of  payment  on  this  contract. 
In  February,  1867,  James  K.  Shaver  made  a  written  contract  with  Kilmer 
to  sell  him  this  lot  and  lot  ten  for  $1500,  and  to  give  a  good  and  sufficient 
deed,  the  last  instalment  payable  June  1,  1874.  Kilmer  soon  after  paid 
Shaver  $200,  and  took  possession.  Afterwards,  in  April,  1867,  James  R. 
Shaver,  for  a  good  and  valuable  consideration,  sold  and  delivered  the  last- 
mentioned  Kilmer  contract  to  the  defendant,  and  assigned  it  to  him  by  a 
written  assignment  thereon.  The  defendant  took  this  assignment  in  good 
faith,  and  paid  the  full  value  thereof,  and  soon  after  gave  Kilmer  notice 
that  he  held  the  contract.  James  R.  Shaver  did  not  assign  to  the  defend- 
ant the  contract  which  he  held  of  Townsend  Shaver,  unless  such  assign- 
ment is  to  be  inferred  from  the  assignment  of  the  Kilmer  contract.  The 
defendant  made  no  agreement  with  James  R.  Shaver  to  perform  the  Kilmer 
contract.  Afterwards  Kilmer  gave  the  defendant  a  chattel  mortgage,  from 
which  the  defendant,  about  April,  1869,  realized  $200  as  a  part  payment 
on  the  contract.  Afterwards,  and  in  April,  1869,  Kilmer  assigned,  in  writ- 
ing, to  one  Hodge  his  contract  with  Shaver.  Kilmer  agreed  to  pay  Hodge 
$200,  and  the  amount  that  Hodge  should  pay,  and  Kilmer  was  to  remain 
in  possession.  Kilmer  did  remain  in  possession  till  1873,  and  then  the 
premises  were  occupied  by  one  Bryden,  imder  Hodge,  for  about  a  year,  and 
till  the  spring  of  1874.  On  the  15th  of  April,  1874,  Hodge  entered  into  a 
written  contract  with  one  Keeler  and  one  Wilson  to  sell  them  the  lots  ten 
and  eleven  for  $1700.  They  took  possession  of  the  premises  till  the  fall  of 
1874,  when  they  agreed  with  Hodge  to  abandon,  and  did  abandon  the 
premises.  At  sundry  times  between  April  20,  1869,  and  June  10,  1874, 
Hodge  made  payments  to  defendant  on  the  Kilmer  contract,  and  the  last 
payment  fully  paid  it  up.  In  December,  1874,  Hodge  assigned  the  Kil-  ' 
nier  contract  to  the  plaintiff,  and  also  all  causes  of  action  against  Shaver 
and  the  defendant  for  breach  of  contract. 

At  the  time  that  Hodge  made  the  last  payment  to  the  defendant,  he  de- 
manded a  deed  of  the  premises.  On  defendant's  refusal,  Hodge  demanded 
back  the  moneys  paid  by  him.  The  referee  finds  that  all  of  the  payments, 
except  the  last,  were  made  and  received  in  ignorance  of  the  fact  that  Knapp 
had  the  title,  and  in  the  belief  that  James  R.  Shaver  had  a  good  title  when 
he  entered  into  the  contract  with  Kilmer.     It  was  claimed  by  the  plaintiff 
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and  denied  by  the  defendant,  that  the  defendant  promised  Hodge  to  give 
him  a  deed  on  the  fulfilment  of  the  contract.  The  referee,  in  his  opinion, 
states  that  he  makes  no  finding  on  that  point.  The  referee  held  that  the 
plaintiff  was  entitled  to  recover  back  of  the  moneys  paid  to  the  defendant, 
such  proportion  as  the  value  of  lot  number  eleven  bore  to  the  whole 
moneys,  excepting  such  last  payment,  which  was  made  with  knowledge. 

O.  W.  Smith  for  the  appellant. 

Toumans  and  Niles  for  the  respondent. 

Learned,  P.  J.  The  plaintiff  claims  to  recover  this  money  on  two 
grounds.  First.  As  money  paid  upon  a  consideration  which  has  failed. 
Second.   As  money  paid  under  mutual  mistake  of  fact. 

First.  The  question  presented  in  the  first  ground  is  this  :  If  A.  contracts 
to  sell  land  to  B.,  and  then  for  a  valuable  consideration  assigns  B/s  con- 
tract to  C,  and  if  B.  pays  C.  the  contract-price,  and  then  A.  I'efuses  to  con- 
vey, can  B.  recover  from  C.  for  breach  of  contract  or  failure  of  consideration? 
It  seems  to  me  that  he  cannot,  unless  C.  has  opntracted  with  A.  to  fulfil 
the  contract.  Then,  under  the  doctrine  of  Lawrence  v,  Fox,^  B.  might  have 
the  benefit  of  C.'s  agreement  with  A.  If,  for  instance,  A.  had  not  only  as- 
signed the  contract,  but  had  also  conveyed  the  land  to  C,  on  consideration 
that  C.  would  perform  the  contract,  then  probably  B.  would  have  an  action 
on  C.'s  agreement.  But  in  the  absence  of  any  such  contract,  and  if  C.  had 
taken  from  A.  only  an  assignment  of  B.'s  contract,  I  cannot  see  that  C. 
would  be  liable  to  B.  Suppose  that  by  the  terms  of  the  agreement  B.  was 
to  give,  and  should  give,  his  notes  to  A.  as  a  consideration  for  the  land. 
If  A.  transferred  the  notes  to  C,  they  would  carry  with  them  no  obligation 
on  C.'s  part  to  perform  the  contract  of  sale. 

So,  in  the  present  case,  the  plaintiff  has  taken  Hodge's  rights  by  assign- 
ment ;  Hodge  took  Kilmer's  rights  in  the  same  way.  The  plaintiff  then 
stands  in  Kilmer's  place,  and  the  only  person  with  whom  Kilmer  had  a  con- 
tract was  James  R.  Shaver.  No  one  else  has  ever  agreed  to  convey  to  Kil- 
mer or  to  his  assignees.  The  defendant  paid  Shaver  in  full,  and  only 
received  a  transfer  of  Shaver's  right  to  collect  the  payments  on  the  con- 
tract. He  assumed  no  contract  himself.  And  it  should  be  observed  that, 
strictly,  this  is  not  the  case  of  a  failure  of  consideration,  but  of  breach  of 
contract.  The  consideration  for  the  payments  made  by  Hodge  was  the  con- 
tract on  Shaver's  part  to  convey.  His  contract  was  executory.  On  per- 
formance by  Kilmer's  assignee,  the  assignee  had  a  right  to  demand  a  deed. 
If  Shaver  did  not,  or  could  not  give  a  good  and  sufficient  deed,  then  the 
action  against  him  would  be  on  the  breach  of  contract,  —  on  the  breach  of 
the  written  contract,  —  not  on  any  implied  liability  for  failure  of  considera- 
tion. Thus  in  Fletcher  v.  Button,^  and  in  Lawrence  v.  Taylor,'  both  cited 
by  the  plaintiff,  the  action  was  in  each  case  brought  for  the  breach  of  the 
written  obligation  to  convey  the  land. 

1  20  N.  Y.  268.  «  4  N.  Y.  396.  »  5  Hill,  107. 
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The  contract,  then,  was  with  Shaver,  and  there  is  no  finding,  and,  so  far 
as  I  can  see,  no  evidence,  that  the  plaintiff  has  ever  demanded  a  deed  from 
him.  It  is  true,  that  the  referee  finds  that  the  legal  title  was  in  Knapp  iip 
to  the  commencement  of  the  action.  But  it  does  not  follow  conclusivelj 
from  this  fact,  that  James  R.  Shaver,  if  demand  had  been  made  of  him, 
would  not  have  obtained,  through  the  Townsend  Shaver  contract,  a  good 
deed  from  the  owner.     At  any  rate  his  refusal  should  have  been  shown. 

Second.  The  plaintiff  claims  to  recover  this  money  as  paid  under  a 
mutual  mistake  of  fact ;  and  this  is  the  view  taken  by  the  learned  referee. 
It  is  veiy  important  to  see  exactly  what  the  mutual  mistake  is  on  which 
the  recoveiy  is  claimed.  The  money  was  paid  severally  by  Kilmer  and  by 
Hodge  to  the  defendant.  The  learned  referee  finds  that  when  the  payments 
(excepting  the  last)  were  made  and  received,  Kilmer,  Hodge  and  the  de- 
fendant were  in  ignorance  that  Knapp  had  the  title  to  the  lot^  and  that 
they  believed  that  at  the  time  when  James  E.  Shaver  made  his  contract 
with  Kilmer  he  had  a  good  title. 

Now,  I  have  already  pointed  out  that  the  defendant  was  a  bona  fide  pur- 
chaser for  full  value  from  Shaver  of  the  moneys  to  be  received  on  the 
Kilmer  contract.  It  will  readily  be  seen,  therefore,  that  the  principle  of 
recovering  money  paid  under  mutual  mistake  will  not  apply  to  him,  unless 
it  would  apply  to  Shaver,  if  he  had  not  assigned  to  the  defendant.  Sup- 
pose, then,  for  a  moment,  that  Kilmer  and  Shaver  had  made  this  contract 
under  the  mutual  mistake  (so  called)  above  stated,  and  that  Kilmer  had 
paid  Shaver  under  like  mistake,  what  would  have  been  Kilmer's  remedy  1 
Not  an  action  for  money  paid  under  mutual  mistake,  but,  as  already 
pointed  out,  an  action  for  breach  of  contract  iipon  the  failure  of  Shaver  to 
convey.  The  cases  referred  to  by  the  learned  referee  are  cases  of  an  exe- 
cuted contract ;  where,  for  instance,  a  deed  has  been  given  and  the  consid- 
eration paid,  but  the  grantor  had  no  title.  Now,  in  the  present  case,  it 
was  not  important  that  Shaver  had  no  title  when  he  executed  the  contract, 
if,  when  it  was  paid  up,  he  was  able  to  give  a  good  deed  which  should  con- 
vey the  title.  If  he  was  unable  then  to  convey,  he  was  liable  on  his  con- 
tract. Money  is  not  paid  by  mistake  when  it  is  paid  on  an  executory 
contract,  and  the  consideration  for  the  payment  is  the  agreement  of  the 
other  party. 

But  further,  an  action  to  recover  back  money  paid  by  mistake  is  a  strictly 
equitable  action,  based  on  the  idea  that  the  defendant  ought  not  to  retain 
that  for  which  he  has  given  nothing.  Now  the  defendant  in  this  case  has 
given  the  full  value  for  the  money  he  has  received.  He  purchased  from 
Shaver  the  claim  against  Kilmer.  Shaver,  now  it  is  said,  cannot  perform 
his  part  of  the  contract  with  Kilmer.  It  is  then  Shaver  who  holds,  in  this 
view,  money  which  he  ought  to  refund ;  not  the  defendant.  The  defendant 
has  only  received  back  what  he  paid  to  Shaver.  The  plaintiff's  assignor 
trusted,  not  to  the  defendant's  promise,  but  to  Shaver's.     To  illustrate, 
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Bupposd  that  Shaver  had  given  Hodge  a  deed,  and  had  taken  Hodge's  note 
or  bond  for  the  piirchafle-money,  and  had  then,  for  value  received,  trans- 
ferred the  note  or  bond  to  the  defendant,  and  Hodge  had  paid  the  same  to 
the  defendant.  If  subsequently  it  should  have  proved  that  Shaver  had  no 
title,  and  Hodge  should  have  sought  to  recover  back  the  money  as  paid 
under  mistake,  against  whom  would  the  action  lie,  if  at  alii  Clearly 
against  Shaver,  who  had  profited  by  the  transaction ;  not  against  the  de- 
fendant, an  innocent  party,  who  had  not  profited  by  it.  If  the  present  re- 
covery be  sustained,  then  the  defendant  is  left  remediless ;  and  Shaver,  the 
party  who  is  confessedly  to  blame,  retains  all  the  benefit  of  the  contract. 
For  the  defendant  would  seem  to  have  no  remedy  against  Shaver,  and 
Shaver  has  had  full  payment  on  the  contract.  It  was  proved  on  the  trial 
that  Shaver  is  insolvent.  That  fact  accounts  probably  for  the  attempt  to 
make  the  defendant  liable.  But^  of  course,  Shaver's  insolvency  is  no  rea- 
son for  the  defendant's  liability.  The  plaintiff  urged,  on  the  trial,  that 
there  was  evidence  that  the  defendant  agreed  with  Hodge  to  give  him  a 
deed.  An  examination  of  the  case  on  this  point  satisfies  me  that  this  was 
not  proved.  Some  other  questions  are  presented  as  to  the  allowance  of 
interest  before  demand,  and  as  to  the  effect  of  the  plaintiff's  possession,  and 
of  the  assignment  to  him  of  the  contract,  and  of  the  want  of  an  actual  sur- 
render.    But  it  is  iinnecessary  to  pass  upon  them. 

The  judgment  should  be  reversed ;  a  new  trial  granted ;  reference  dis- 
charged;  costs  to  abide  the  event. 

Present  —  Learned,  P.  J.,  Boardman  and  Bockes,  J  J. 

Judgment  reversed  and  new  trial  granted;  reference  discharged  ;  costs  to 
abide  eveiU. 


'    MERCHANTS'   INSURANCE  COMPANY  OF   PROVIDENCE  v. 

CHARLES   W.  ABBOTT  and  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  September  13,  1881. 

[Reported  in  131  Massachuaett*  Reports,  307.] 

Gray,  C.  J.  These  actions  are  in  the  nature  of  assumpsit  for  money 
had  and  received,  with  special  counts  alleging  that  the  plaintiffs  were  in- 
duced to  pay  the  money  by  fraud  and  mistake.  The  five  cases  were  tried 
together,  but  are  not  exactly  alike. 

In  the  first  action,  which  is  brought  by  the  Merchants'  Insurance  Com- 
pany of  Providence,  R.  I.,  against  Charles  W.  Abbott  and  the  members  of 
the  firm  of  Denny,  Rice  &  Co.,  the  material  facts  are  shown  by  the  report 
of  the  presiding  justice  and  the  special  findings  of  the  jury  to  be  as 
follows  :  — 

On  March  17,  1876,  a  woollen  mill  was  destroyed  by  fire,  upon  the  eon- 
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tents  of  which  Abbott  held  a  policy  of  insurance  from  the  plaintiffs'  in  the 
sum  of  $2500,  payable  in  sixty  days  after  satisfactory  proofs  and  adjustment 
of  loss,  and  providing  that  any  fraud  or  false  swearing  in  the  proofs  of  loss 
should  avoid  the  policy.  Soon  after  the  fire,  Abbott  made  and  delivered 
to  the  plaintiffs  proofs  of  loss,  and  they,  after  a  reasonable  investigation, 
which  disclosed  no  grounds  for  a  refusal  to  pay,  and  in  ignorance  of  any 
fraud  on  Abbott's  part,  adjusted  the  amount  of  the  loss  in  aocoi dance  with 
such  proofs. 

Denny,  Rice  &  Co.  offered  evidence  of  the  following  facts :  At  the  time 
of  the  fire  Abbott  was  indebted  to  them  in  the  sum  of  about  $4000.  In 
the  latter  part  of  April,  1876,  Abbott  paid  them  about  $1500  in  cash,  and, 
as  security  for  the  payment  of  the  rest  of  his  debt,  executed  an  instniment 
in  writing  under  seal,  by  which,  after  reciting  the  issuing  of  the  policy, 
and  that  a  claim  for  loss  had  arisen  under  it,  he  assigned  to  them  all  his 
**  claims  upon  said  insurance  company  for  loss  under  said  policy,"  and  au- 
thorized them  to  demand  and  sue  for  the  same  in  his  name,  if  necessary, 
and  the  proceeds  to  enjoy  to  their  own  use,  and  generally  to  do  all  and 
every  act  in  and  about  the  premises  which  he  might  do  if  this  assignment 
had  not  been  made. 

In  June,  1876,  at  the  expiration  of  the  sixty  days  allowed  by  the  terms 
of  the  policy,  the  plaintiffs,  in  good  faith,  and  not  knowing  of  any  fraud 
on  Abbott's  part,  paid  to  Denny,  Rice  <&  Co.  the  amount  of  the  loss  as 
adjusted,  and  took  a  receipt  signed  by  them  in  this  form  :  "Boston,  May 
25,  1876.  Received  of  the  Merchants'  Insurance  Company  of  Providence 
$2478.80  in  full  satisfaction  and  discharge  of  all  claim  for  loss  and  damage 
under  this  policy  by  fire  March  17, 1876,  and  this  policy  is  hereby  cancelled 
and  surrendered."  The  sum  so  paid  exactly  extinguished  the  debt  of  Abbott 
to  Denny,  Rice  &  Co.,  and  they  never  paid  any  part  of  it  to  him. 

The  mill  and  its  contents,  as  the  jury  found,  were  burned  with  the 
knowledge  and  at  the  instigation  of  Abbott,  and  his  proofs  of  loss  were 
false  and  fraudulent.  The  plaintiffs  did  not  learn  that  they  had  been 
defrauded  until  May,  1877,  and  then  at  once  placed  the  case  in  the  hands 
of  legal  counsel  for  investigation,  and  for  prosecution^  if  investigation  should 
warrant  it;  and  on  January  16,  1878,  brought  this  action.  The  other  de- 
fendants had  no  knowledge  of  any  fraud,  nor  was  any  demand  for  the  money 
made  upon  them  before  this  action  was  commenced. 

On  June  5,  1877,  Abbott  filed  a  petition  in  bankruptcy,  and  on  October  3, 
1877,  obtained  a  certificate  of  discharge,  and  no  dividend  was  paid  out  of 
his  estate. 

The  justice  presiding  at  the  trial  ruled  that  Abbott's  certificate  of  dis- 
charge was  no  bar  to  this  action ;  and,  holding  that  the  facts  offered  to  be 
proved  by  the  other  defendants  constituted  no  defence,  directed  a  general 
verdict  for  the  plaintiffs,  and  reported  the  case  for  such  disposition  and 
judgment  as  the  full  court  should  determine. 


SECT.  I.]  MERCHANTS'  INSURANCE  CO.   V,    ABBOTT.  445 

There  can  be  no  doubt  of  the  liability  of  Abbott  in  this  action.  If  the 
money  had  been  paid  by  the  plaintiffs  to  hira,  it  could  be  recovered  back 
as  money  paid  under  the  influence  of  a  mistake  between  them  and  him  as 
to  the  existence  of  a  state  of  facts  that  would  entitle  him  to  the  money.^ 
Kelly  V.  Solari;'  Townseud  v,  Crowdy;*  Pearson  v.  Lord  ;*  Stuart  y.  Sears;* 
Welch  V,  Goodwin ;«  2  Phil.  Ins.  §§  1816,  1817.  Although  Abbott  has 
not  in  fact  received  the  money,  the  payment  of  the  money  by  the  plaintifls 
at  his  request  in  discharge  of  his  debt  to  the  other  defendants  is  equivalent 
to  the  receipt  by  Abbott  of  so  much  money,  and  is  sufficient  to  enable  the 
plaintiffs  to  maintain  the  action  against  him  upon  the  special  count,  if  not 
upon  the  general  count  for  money  had  and  received.  Emerson  v.  Baylies ;  "^ 
Perry  v.  Swasey.®  This  liability  of  Abbott  to  the  plaintiffs,  being  a  debt 
created  by  his  own  fraud,  is  not  barred  by  his  certificate  of  discharge  in 
bankruptcy.  U.  S.  Rev.  Sts.  §  5117;  Turner  v.  Atwood;*  Mudge  v. 
Wilmot.w 

As  to  the  other  defendants  a  different  question  is  presented.  If,  before 
receiving  the  money  from  the  plaintiffs,  they  had  known  the  true  state  of 
facts,  and  had  participated  in  Abbott's  fraud,  they  would  have  been  liable 
to  refund  the  money.  Martin  v.  Morgan ;  **  Mason  v.  Waite.**  But  the 
report  states  that  there  was  no  evidence  offered,  nor  was  it  contended  at 
the  trial,  that  they  had  any  knowledge  of  the  fraudulent  conduct  of  Abbott, 
but  it  was  conceded  that  they  were  wholly  innocent  parties. 

As  to  them,  therefore,  assuming  the  truth  of  the  facts  ^  hich  they  offered 
to  prove,  the  case  stands  thus  :  They  held  a  valid  debt  against  Abbott.  The 
assignment  by  Abbott  to  them  was  made  in  consideration  of  that  debt,  and 
to  secure  the  payment  thereof.  The  previous  existence  of  the  debt  does  not 
make  the  assignment  the  less  a  conveyance  for  value.  Blanchard  v,  Stevens ; " 
Culver  V.  Benedict;"  Ives  v.  Farmers' Bank ; "  Railroad  Co.  v.  National 
Bank."  There  is  no  question  of  the  validity  or  of  the  genuineness  of  the 
assignment.  Having  been  made  rafter  the  fire,  and  after  the  amount  of  the 
loss  had  been  adjusted  between  the  plaintiffs  and  Abbott,  it  was  in  legal 
effect  an  assignment  of  a  claim  of  Abbott  upon  the  plaintiffs  for  a  certain 
sum  of  money.  That  claim,  not  being  negotiable  in  form,  could  not  have 
been  sued  by  these  defendants  except  in  Abbott's  name,  and  subject  to  any 
defences  which  these  plaintiffs  had  against  him.      But  the  plaintiffs,  at 

1  Accordingly,  in  two  other  actions,  brought  hy  the  Mannfactnrers*  Fire  and  Maiine 
Insurance  Co.  and  the  American  Insurance  Co.,  respectively,  against  Abbott  only,  to  re- 
cover back  money  paid  to  him  by  the  plaintiffs  under  the  same  circumstances  as  between 
them,  which  were  tried,  argued  and  determined  with  the  cases  in  the  text. 

The  plaintiffs  had  Judgment. 

»  9  M.  &  W.  54.        »  8  C.  B.  N.  8.  477.  *  6  Mass.  81.  »  119  Ma.s8. 148. 

«  123  Mass.  71.  ^  19  Pick.  55.  »  12  Cush.  36.        •  124  Mass.  411. 

w  124  Mass.  493,  and  103  U.  S.  217. 

"  3  Moore,  685  ;  s.  c.  1  Brod.  &  B.  289  ;  Gow,  128.  "17  Mass.  660. 

w  3  Cush.  162.        w  13  Gray,  7.        ^2  Allen,  286.         »  102  U.  S.  14,  68,  69. 
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Abbott's  request,  and  without  any  suit,  paid  the  amount  of  the  loss,  as 
adjusted  between  themselves  and  Abbott,  directly  to  these  defendants,  who 
were  wholly  ignorant  and  innocent  of  the  fraud  of  Abbott. 

The  plaintiffs  do  not  stand  in  the  position  of  resisting  a  claim  of  Denny, 
Kice  k  Co.  on  an  alleged  promise  of  the  plaintiffs,  in  which  case  Denny^ 
Rice  &  Co.  would  have  to  prove  a  valid  contract  of  the  plaintiffs  to  pay  to 
them  or  to  Abbott,  their  assignor.  But  the  plaintiffs  are  seeking  to  recover 
back  from  Denny,  Rice  &  Co.  a  sum  of  money  which  the  plaintiffs  have 
voluntarily  paid  to  them,  and  which  the  plaintiffs  assert  to  be  wrongfully 
withheld  from  them  by  these  defendants,  and  which  they  are  therefore 
bound  to  prove  that,  as  between  these  parties,  the  plaintiffs  have  the  better 
right  to,  and  it  is  inequitable  and  unjust  that  these  defendants  should 
retain. 

The  only  contract  of  the  plaintiffs  was  with  Abbott,  and  the  only  mistake 
was  as  between  them  and  him.  The  money  was  voluntarily  paid  by  the 
plaintiffs  in  discharge  of  Abbott's  supposed  claim  upon  them  under  their 
policy,  and  to  these  defendants  as  the  persons  designated  by  Abbott  to  receive 
it,  and  was  in  legal  effect  a  payment  by  the  plaintiffs  to  Abbott.  These 
defendants  received  the  money,  not  in  satisfaction  of  any  promise  which 
the  plaintiffs  had  made  to  them  (for  the  plaintiffs  had  made  no  such 
promise),  but  under  the  agreement  of  Abbott  with  these  defendants  that 
they  might  receive  it  from  the  plaintiffs  and  apply  it  to  the  satisfaction  of 
Abbott's  debt  to  themselves.  In  other  words,  the  money  was  paid  by  the 
plaintiffs  to  these  defendants,  not  as  a  sum  which  the  latter  were  entitled 
to  recover  from  the  plaintiffs,  but  as  a  sum  which  tlie  plaintiffs  admitted 
to  be  due  to  Abbott,  under  their  own  contract  with  him,  and  which  at  his 
request  and  in  his  behalf  they  paid  to  these  defendants,  who  at  the  time 
of  receiving  it  knew  no  facts  tending  to  show  that  it  had  not  in  truth 
become  due  from  the  plaintiffs  to  Abbott.  This  payment  by  the  plaintiffs 
to  these  defendants  at  Abbott's  request  was  a  satisfaction  of  Abbott's  debt 
to  these  defendants,  and  might  have  been  so  pleaded  by  him  if  sued  by 
them  upon  that  debt.  Tuckerman  v.  Sleeper.^  As  between  the  plaintiffs 
and  these  defendants,  there  was  no  fraud,  concealment,  or  mistake.  These 
defendants  had  the  right  to  receive  from  Abbott  the  sum  which  was  paid  to 
them.  The  assignment  which  they  presented  to  the  plaintiffs  was  genuine, 
and  was  all  that  it  purported  to  be.  They  hold  the  money  honestly,  for 
value,  with  the  right  to  retain  it  as  their  own,  under  a  title  derived  from 
Abbott,  and  independent  of  the  fraud  practised  by  him  upon  the  plaintiffs. 

The  case  stands  just  as  if  the  money  had  been  paid  by  the  plaintiffs  to 
Abbott,  and  by  Abbott  to  these  defendants,  in  which  case  there  could  be 
no  doubt  that,  while  the  plaintiffs  could  recover  back  the  amount  from 
Abbott,  neither  Abbott  nor  the  plaintiffs  could  recover  the  amount  from 
these  defendants.     The  fact  that  the  money,  instead  of  beltzg  paid  by  the 

1  9  Gush.  177. 
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plainti£F8  to  Abbott,  and  by  Abbott  to  these  defendants,  was  paid  directly 
by  the  plaintiffs  to  these  defendants,  does  not  make  any  difference  in  the 
rights  of  the  parties.  The  two  forms  do  not  differ  in  substance.  In  either 
case,  Abbott  alone  is  liable  to  the  plaintiffs,  and  these  defendants  hold  no 
money  which  ex  aquo  et  bono  they  are  bound  to  return  either  to  Abbott  or 
to  the  plaintiffs. 

The  case  does  not  differ  in  principle  from  one  in  which  B.,  having  made 
a  contract  for  the  sale  of  goods  in  his  possession  to  A.,  afterwards,  by  A/s 
direction,  actually  delivers  them  to  C,  who  has  purchased  them  from  A.  in 
good  faith  for  a  valuable  consideration  as  between  A.  and  C,  the  nature  of 
which  is  known  to  £.,  and  B.,  upon  subsequently  discovering  that  the  sale 
from  himself  to  A.  was  procured  by  A.'8  fraud,  undertakes  to  recover  the 
goods  or  their  value  from  C. ;  or  from  a  case  in  which  a  bank,  having  at  the 
request  of  a  debtor  paid  money  to  his  creditor  upon  a  bond  or  a  check, 
under  the  mistaken  supposition  that  the  bond  is  secured  by  mortgage  of 
property  of  the  bank,  or  that  the  bank  has  funds  of  the  debtor  sufficient 
to  meet  the  check,  seeks  to  recover  back  the  money  so  paid. 

In  Aiken  v.  Short,^  the  action  was  brought  by  the  public  officer  of  a  bank 
against  an  executrix  to  recover  back  money  paid  to  her  under  the  following 
circiimstances :  George  Carter  had  made,  to  the  defendant's  testator  a  bond 
secured  by  equitable  mortgage  on  property  devised  to  him  by  Edwin  Carter; 
and  had  afterguards  conveyed  the  same  property  to  the  bank,  the  latter 
agreeing  to  pay  the  bond.  The  defendant  applied  to  George  Carter  to  pay 
the  bond,  and  was  referred  by  him  to  the  bank,  which,  conceiving  that  the 
defendant  had  a  good  equitable  charge,  paid  the  debt  to  get  rid  of  the 
chaise  affecting  its  own  interest.  By  the  discovery  of  a  later  will  of  Edwin 
Carter,  it  turned  out  that  George  Carter  had  no  title  to  the  property,  and 
consequently  that  the  defendant  had  no  title,  and  the  bank  had  none.  It 
was  held  that  the  bank  could  not  recover  back  the  money  which  it  had 
paid  to  the  defendant 

Chief  Baron  Pollock,  according  to  Hurlstone  and  Norman's  report,  after 
stating  the  facts  of  the  case,  said  :  '*  The  bank  had  paid  the  money,  in  one 
sense,  without  any  consideration,  but  the  defendant  had  a  perfect  right  to 
receive  the  money  from  Carter,  and  the  bankers  paid  for  him.  They  should 
have  taken  care  not  to  have  paid  over  the  money  to  get  a  valueless  security ; 
but  the  defendant  has  nothing  to  do  with  their  mistake.  Suppose  it  was 
announced  that  there  was  to  be  a  dividend  on  the  estate  of  a  trader,  and 
persons  to  whom  he  was  indebted  went  to  an  office  and  received  instalments 
of  the  debts  due  to  them,  could  the  party  paying  recover  back  the  money 
if  it  turned  out  that  he  was  wrong  in  supposing  that  he  had  funds  in  hand  1 
The  money  was  in  fact  paid  by  the  bank  as  the  agents  of  Carter."  ^  By  the 
similar  but  fuller  report  in  the  Law  Journal,  it  appears  that  the  Chief  Baron, 
after  observing  that  the  bankers  "  had  paid  the  money,  no  doubt,  in  one 

1  1  H.  &  N.  210  ;  8.  c.  25  L.  J.  (n.s.)  Ex.  821.  «  1  H.  &  N.  214. 
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sense,  without  any  consideration,"  added,  "What  is  that  to  the  defendant, 
who  received  it,  having  a  perfect  right  to  receive  his  [her]  money  from 
somebody,  that  is,  from  George  Carter  ]  And  I  think  the  bankers  mnst  be 
considered  rather  as  paying  it  for  George  Carter,  and  they  ought  to  have 
taken  care  that  they  did  not  pay  in  their  own  wrong  when  they  paid  it.  It 
appears  to  me  that  this  does  not  at  all  fall  within  any  case  whatever  decid- 
ing that  money  may  be  recovered  back  because  it  has  been  paid  under  a 
mistake."  ^ 

Barons  Platt,  Martin  and  Bramwell  were  of  the  same  opinion.  Baron 
Platt  said,  "  The  action  for  money  had  and  received  lies  only  for  money 
which  the  defendant  ought  to  refund  ex  cequo  et  bono;^  and,  after  stating 
the  other  facts,  said,  "  Carter  referred  her  to  the  bank,  who  paid  the  debt, 
and  the  bond  was  satisfied.  The  money  which  the  defendant  got  from  her 
debtor  was  actually  due  to  her,  and  there  can  be  no  obligation  to  refund 
it; "  *  or,  according  to  the  fuller  report,  "  He  refers  her  to  the  bank.  Tliey, 
acting  as  his  agents,  upon  being  referred  to,  pay  his  debt.  How  can  that 
be  properly  recoverable  1  Surely  the  debt  is  satisfied.  The  debt  was  due. 
It  is  not  as  though  there  were  no  debt  due,  and  there  was  a  mistake  of  fact ; 
but  here  the  debt  was  actually  due,  and  the  money  was  paid  to  satisfy 
that  debt.  It  appears  to  me  clear,  beyond  all  question,  that  this  money 
cannot  be  recovered  back."  *  Barou  Martin  said,  "  The  case  comes  to 
this :  If  I  apply  to  a  man  for  payment  of  a  debt,  and  some  third  person 
pays  me,  can  he  recover  back  the  money  because  he  has  paid  it  under  some 
misapprehension  ] "  * 

In  Chambers  v.  Miller,'  the  plaintiff  presented  at  the  defendants*  bank 
a  check  drawn  on  them  by  a  customer,  and  received  the  money ;  and  after 
he  had  counted  it  over  once,  and  while  he  was  recounting  it,  the  defendants, 
having  meanwhile  discovered  that  the  customer's  account  was  overdrawn, 
forcibly  detained  the  plaintiff,  compelled  him  to  give  up  the  money,  and 
returned  the  check  to  him ;  and  he  brought  an  action  against  them  for 
assault  and  battery.  Chief  Justice  Erle  at  the  trial  ruled  that  the  property 
In  the  money  had  passed  to  the  plaintiff,  and  consequently  that  the  defend- 
ants' justification  failed;  and  his  ruling  was  confirmed  by  the  court  in  banc 
The  question  whether  the  defendants  had  a  right  to  take  back  the  money 
by  force,  though  mentioned  by  some  of  the  judges,  was  not  reserved  or 
decided.     See  especially  32  L.  J.  (n.  s.)  C.  P.  31,  note. 

The  ground  assigned  for  the  decision  by  Chief  Justice  Erle  and  Mr.  Jus- 
tice Williams  was,  that  the  money,  having  been  once  paid  by  the  bankers 
to  the  payee  of  the  check,  became  irrevocably  his,  and  they  could  not  have 
recovered  it  back  from  him  in  an  action  for  money  had  and  received,  because 
as  between  them  and  him  there  was  no  manner  of  mistake,  for  the  check 

1  25  L.  J.  (N.  8.)  Ex.  823.  2  i  H.  &  N.  214,  215. 

»  25  L.  J.  (N.8.)  Ex.  824.  *  1  H.  &  N.  213,  214. 

A  13  C.  B.  (y.  s.)  125  ;  s.  c.  82  L.  J.  (n.  s.)  C.  P.  80. 
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was  genuine,  and  the  money  was  due  from  the  drawer  to  the  payee,  and 
the  mistake  as  to  the  amount  of  the  drawer's  funds  in  the  hands  of  th« 
bankers  was  a  mistake  between  him  and  them  only,  with  which  the  payetf 
had  nothing  to  do.  The  Chief  Justice  distinguished  the  case  from  that  of 
Kelly  V.  Solari,  above  cited,  in  that  "  there  the  money  was  paid  to  a  party 
who  had  no  right  to  it  whatever,  and  the  mistake  was  between  the  parties 
themselves  as  to  the  money  being  due.''  ^  The  like  distinction  was  taken 
in  Hull  V.  South  Carolina  Bank,*  and  in  Guild  v^  Baldridge.' 

So  in  Pollard  v.  Bank  of  England,^  Lambton  &  Co.,  bankers,  under  the 
mistaken  belief  that  they  held  funds  of  the  acceptor  of  a  bill  of  exchange, 
paid  the  amount  of  the  bill  to  the  Bank  of  England,  which  had  discounted 
the  bill  for  the  drawer;  and  it  was  held,  in  a  considered  judgment  delivered 
by  Mr.  Justice  Blackburn,  in  behalf  of  himself  and  Chief  Justice  Cocrburn 
and  Justices  Mellor  and  Lush,  that  Lambton  &  Co.  could  not  recover  back 
from  the  Bank  of  England  the  amount  so  paid,  and  that  the  Bank  of 
England  therefore  held  the  amount  on  the  drawer's  account. 

For  these  reasons,  the  court  is  of  opinion  that,  assuming  the  truth  of  the 
facts  of  which  evidence  was  introduced  by  the  defendants,  the  plaintiffs  may 
maintain  the  action  against  Abbott,  and  not  against  Denny,  Rice  &  Co. 

In  any  view  of  the  case,  Denny,  Eice  &  Co.  and  Abbott  cannot  be  jointly 
charged  in  this  action.  They  have  made  no  joint  contract  with  the  plain- 
tiffs, nor  have  they  jointly  received.money  from  the  plaintiffs.  The  grounds 
of  liability  of  the  two  are  distinct.  The  liability  of  Abbott  to  the  plaintiffs 
rests  upon  the  ground  that,  by  reaspn  of  his  fraud  and  their  mistake,  they 
have  at  his  request  paid  money  to  the  other  defendants  for  his  benefit ;  and 
it  is  independent  of  the  question  of  the  amount  of  his  debt  to  the  other 
defendants.  The  liability  of  Denny,  Rice  &  Co.,  who  were  not  parties  to 
any  fraud  or  mistake,  can  rest  upon  no  other  ground  than  their  receipt  and 
retention  of  money  to  which  they  have  no  right,  and  which,  as  between 
them  and  the  plaintiffs,  justly  belongs  to  the  latter ;  and  this  liability  can- 
not exist  unless  the  amount  of  the  debt  due  from  Abbott  to  them  is  less 
than  the  sum  of  money  which  they  have  received  from  the  plaintiffs.  The 
allegation  in  the  amended  declaration,  that  the  money  was  paid  by  the 
plaintiffs  for  the  joint  use  and  benefit  of  both  defendants,  is  therefore  un- 
supported by  the  evidence,  and  the  objection  on  the  ground  of  this  variance 
might  be  taken  by  the  defendants  at  the  trial.     Manahan  v.  Gibbons.'^ 

The  other  four  actions  are  brought  against  Abbott  and  the  members  of 
the  firm  of  Browne,  Steese  &  Clarke.  The  only  particulars  appearing  by 
the  report,  in  which  these  cases  differ  from  the  first,  are  that  the  evidence 
introduced  by  the  other  defendants  tended  to  show  that  Abbott's  debt  to 
them  was  in  part  for  money  advanced  by  them  to  him  after  the  fire ;  that 
each  of  the  assignments  executed  by  him  to  them  was  in  form  a  simple 

1  32  L.  J.  (n.  8. )  C.  P.  38.  •  Dudley,  259,  262.         »  2  Swan,  296,  808.       .  , 

*  L.  R.  6  Q.  B.  628.  »  19  Johns.  109.  ^ 
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assignment  of  all  his  ''  right,  title,  and  interest  in  this  policy,  ana  all  benefit 
and  advantage  to  be  derived  therefrom ;  '*  and  that  in  the  fifth  case  Abbott 
signed  a  separate  receipt  similar  to  that  signed  by  them,  and  the  check 
given  by  the  plaintiffs  was  payable  to  the  order  of  Abbott  and  the  other 
defendants. 

But  as  the  evidence  introduced,  as  stated  in  the  report,  showed  that  in 
all  these  four  cases  "the  amounts  due  on  the  policies  as  adjusted,  assigned 
to  them  as  aforesaid,  were  paid  to  Browne,  Steese  &  Clarke  by  the  insurance 
companies  at  the  expiration  of  the  sixty  days  allowed  by  the  terms  of  the 
policies,  and  the  money  kept  by  them,  and  no  part  of  it  paid  to  Abbott,"  a 
majority  of  the  court  is  of  opinion  that  neither  the  difference  in  the  form 
of  the  assignments  in  the  four  cases,  nor  that  in  the  form  of  the  receipts 
and  of  the  check  in  one  of  them,  can  affect  the  result ;  but  that  the  assign- 
ment in  each  case,  having  been  made  after  the  fire,  and  after  the  adjustment 
of  the  loss  as  between  the  company  and  Abbott,  was  in  legal  effect  not  an 
assignment  of  the  policy  as  an  existing  contract  of  indemnity  against  future 
contingencies,  but  only  an  assignment  of  a  claim  upon  the  company  for  an 
ascertained  sum  of  money ;  and  that  assuming  the  truth  of  the  facts  offered 
to  be  proved  by  the  defendants,  this  sum,  having  been  paid  by  the  company 
to  Browne,  Steese  &  Clarke,  without  any  fraud  or  mistake  as  between  them, 
and  not  exceeding  the  amount  of  the  demands  of  Browne,  Steese  &  Clarke 
against  Abbott,  cannot  be  recovered  back  from  them,  but  from  him  only. 

The  report  provides  that,  if  the  court  should  be  of  opinion  that  the 
plaintiffs  have  no  joint  cause  of  action  against  the  defendants,  they  may 
elect  which  of  the  defendants  they  will  discontinue  against,  and  such  further 
proceedings  shall  thereupon  be  had  as  law  and  justice  may  require.  The 
other  defendants,  in  each  case,  contend  that,  as  Abbott  is  the  only  party 
whose  residence  or  place  of  business  is  in  the  county  of  Middlesex,  the 
other  defendants  residing  and  doing  business  in  Suffolk  and  the  plaintiffs 
being  a  foreign  corporation,  therefore,  if  the  plaintiffs  elect  to  discontinue 
against  Abbott,  the  defendants  should  be  entitled  to  the  same  right  to  move 
to  dismiss,  or  plead  in  abatement,  that  they  would  have  had  if  the  action 
had  originally  been  brought  against  them  alone,  and  they  propose  to  plead 
in  abatement  that,  as  between  them  and  the  plaintiffs,  the  action  is  brought 
in  the  wrong  county.  Gen.  Sts.  c.  123,  §  1.  But  the  action  was  rightly 
brought  in  the  county  in  which  one  of  the  defendants  resided,  and  the  case 
has  been  fully  tried  on  the  merits,  without  objection  being  taken  to  the 
venue  by  motion  to  dismiss  or  answer  in  abatement  The  statutes  provide 
that  amendments  discontinuing  as  to  any  joint  plamtiff  or  defendant  may 
be  allowed  at  any  time  before  final  judgment,  that  judgment  shall  not  be 
arrested  in  any  civil  action  by  reason  of  a  mistake  of  venue ;  and  that 
judgment  may  be  entered  against  such  defendants  as  are  found  on  the  trial 
to  be  liable  on  the  contract  declared  on,  notwithstanding  it  is  found  that 
all  the  defendants  are  not  jointly  liable  thereon.     Gen.  Sts.  c.  129,  §§41, 
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79 ;  c.  146,  §  4 ;  c.  133,  §§  5,  6.  And  the  court  is  not  ousted  of  its  juris- 
diction of  a  transitory  action,  once  acquired  by  service  upon  a  defendant 
residing  in  the  county,  by  a  failure  to  recover  against  him  at  the  trial. 
Lucas  V,  Nichols.^  The  plaintiffs  are  therefore  entitled,  pursuant  to  the 
leave  reserved  in  the  report,  to  elect  to  prosecute  their  action  against  either 
defendant 

Under  the  rulings  at  the  trial,  the  facts  which  the  evidence  introduced 
by  the  other  defendants  tended  to  show,  as  to  the  validity  and  amount  of 
Abbott's  debts  to  them,  became  immaterial,  and  were  not  passed  upon  by 
the  jury,  and  the  plaintiffs  are  entitled,  if  they  so  elect,  to  a  new  trial  for 
the  purpose  of  determining  these  facts.  If,  for  this  purpose,  they  elect 
further  to  prosecute  either  action  against  the  other  defendants,  they  must 
discontinue  against  Abbott ;  and  neither  the  question  of  Abbott's  fraud, 
which  has  been  fully  tried  and  settled  by  the  verdict,  nor  the  question  of 
the  other  defendants'  innocence  of  that  fraud,  which  was  conceded  at  the 
former  trial,  is  to  be  open  upon  the  new  trial.  Winn  v.  Columbian  Ins.  Co. ;  ^ 
Eobbins  v.  Townsend ;  •  Bard  well  v.  Conway  Ins.  Co.*  If,  on  the  other 
hand,  the  plaintiffs  elect  to  discontinue  against  the  other  defendants, 
judgment  must  be  entered  for  the  latter,  and 

Judgment  for  the  plaintiff's  against  Abbott  alone. 

The  cases  were  argued  in  Febniary,  1879,  by  E,  W.  Suler  (F,  Dabney 
with  him),  for  Denny,  Rice  &  Co.,  by  (7.  R.  Train  and  E,  W.  HutMm,  for 
Browne,  Steese  &  Clarke,  and  by  </.  P,  Treadioell,  for  the  plaintiffs ;  and 
were  reargued  in  March,  1881,  by  F.  Dahney  (ff.  W,  Svter  with  him),  for 
Denny,  Rice  &  Co.,  hy  A.  S,  Wheeler  and  E,  W.  Hittchins,  for  Browne,  Steese 
&  Clarke,  and  by  IT.  6.  Russell  and  </.  P.  Treadwell,  for  the  plaintiffs. 


(L)  Effect  of  Defendant's  Change  of  Position, 

STANDISH  V.  ROSS. 
In  the  Exchequer,  February  15,  1849. 

[Reported  in  3  Exchequer  Reports,  527.] 

Debt  for  money  had  and  received.     Plea,  never  indebted. 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1848,  it 
appeared  that  the  action  was  brought  by  the  plaintiff,  who  was  sheriff  of 
Lancashire  in  1846,  to  recover  money  paid  to  the  defendant  under  the 
following   circumstances :  —  The  defendant    having  recovered  judgment 

1  5  Orsy,  809.  >  12  Pick.  279.  >  20  Pick.  845.  «  118  Mass.  465. 
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against  one  Hignett,  in  the  afternoon  of  Saturday,  the  25th  Apri],  1846, 
placed  in  the  sheriff's  hands  a  writ  of  fieri /acictSy  with  a  request  to  execute 
it  on  that  day  at  the  warehouse  of  Hignett  at  Manchester.  The  officer  on 
going  there  found  the  warehouse  closed,  as  was  the  custom  in  Manchester 
on  a  Saturday  afternoon,  and  the  writ  remained  unexecuted  until  the  11th 
May,  when  the  officer  entered  and  seized  by  the  defendant's  order.  On  the 
same  day  the  sheriff  assigned  the  goods  seized  to  the  defendant  by  bill  of 
sale,  which  stated  the  consideration  to  be  the  sum  of  256/.,  paid  by  the 
defendant  to  the  sheriff.  A  return  of  fieri  feci  was  then  made.  Prior  to 
the  entry  and  seizure,  the  defendant's  attorney  had  notice  of  an  act  of 
bankruptcy  committed  by  Hignett  before  the  25th  April;  upon  which  a 
fiat  issued  on  the  28th  August,  and  assignees  were  appointed.  The  as- 
signees brought  trover  against  the  sheriff  for  the  goods  seized,  when  he 
paid  their  value,  and  brought  the  present  action  to  recover  back  the  money 
so  paid.  It  was  submitted,  on  behalf  of  the  defendant,  that  the  action  was 
not  maintainable ;  and  the  learned  judge,  being  of  that  opinion,  nonsuited 
the  plaintiff,  reserving  leave  for  him  to  move  to  enter  a  verdict. 

A  rule  niei  having  been  obtained  accordingly, 

AtherUm  and  Untkank  showed  cause. 

Martin  and  J.  Addison,  in  support  of  the  rule. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  the  Lord  Chief  Baron  and  my 
Brothers  Eolfe  and  Alderson,  on  showing  cause  against  the  rule  to  enter 
the  verdict  for  the  plaintiff.  The  action  was  brought  by  the  plaintiff,  who 
was  sheriff  of  Lancashire  in  1846,  against  the  defendant  for  money  had  and 
receivea  :  the  plea  was  the  general  issue.  The  defendant  was  a  judgment 
creditor  after  verdict  of  one  Hignett,  a  trader,  and  issued  a  fieri  facias 
against  his  effects,  which  was  put  into  the  sheriff's  hands  on  the  25th  of 
April,  1 846.  The  sheriff  did  not  immediately  levy,  but  waited  until  the  1 1th 
May,  when  he  entered  and  seized  by  the  defendant's  order.  Prior  to  the 
entry  and  seizure,  on  that  day,  the  defendant's  attorney  had  notice  of  an 
act  of  bankruptcy  which  had  been  committed  by  Hignett  before  the  writ 
was  put  into  the  plaintiff's  hands  on  the  25th ;  and  a  fiat  was  duly  issued 
against  Hignett  in  the  month  of  August  following,  under  which  assignees 
were  chosen  at  a  meeting  which  was  then  held.  Long  prior  to  this  the 
plaintiff  had  sold  and  delivered  to  the  defendant  the  goods  for  256^.  by  a 
bill  of  sale  expressing  that  the  defendant  had  paid  that  sum.  The  plaintiff 
then  returned  to  the  fieri  facias  ^^ fieri  feci.^^  The  assignees,  after  their  ap- 
pointment, sued  the  plaintiff  in  an  action  of  trover  for  the  goods  which 
were  seized  on  the  11th  May,  and  he  was  obliged  to  pay  them  332/.  The 
plaintiff  brought  the  action  afterwards  to  recover  from  the  defendant  256/., 
for  which  he  had  sold  the  goods  to  the  defendant.  My  Brother  Kolfb, 
having  directed  a  nonsuit,  reserved  liberty  to  move  to  enter  the  verdict  for 
that  sum. 
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The  case  was  fully  argued  before  us,  and  we  have  not  been  without  doubt 
on  the  question  submitted  to  us ;  but,  after  full  consideration,  we  think 
the  rule  must  be  made  absolute. 

Several  objections  were  taken  to  the  plaintiff's  right  to  recover.  One 
was,  that  no  money  was  paid  by  the  sheriff,  the  plaintiff,  to  the  defendant. 
But  although  no  money  in  fact  passed,  the  bill  of  sale  in  the  form  in  which 
it  was  drawn  shows,  as  between  the  plaintiff  and  the  defendant,  that  they 
were  in  the  same  situation  as  if  the  plaintiff  had  sold  to  the  defendant  and 
received  the  money ;  and  the  other  evidence  in  the  case  also  showed  that 
it  was  treated  as  paid  over  to  the  defendant.  Another  objection  was,  that 
the  money,  when  paid,  was  not  the  sheriff's  money ;  but  if  it  was  not,  the 
plaintiff  was  stiU  entitled  to  recover  back  that  money,  which  had  been  paid 
to  the  defendant  under  ignorance  of  matter  of  fact,  as  soon  as  he  had  been 
compelled  to  pay  for  the  goods  seized,  to  the  real  owner. 

Again,  it  was  objected,  that  the  sheriff  was  estopped  by  the  return  of 
fieri  feci.  The  case  of  Brydges  r.  Walford  decided,  that,  as  between  the 
same  parties,  it  was  no  absolute  estoppel  in  another  action ;  and  though 
the  return  says  that  the  goods  were  then,  the  goods  of  the  debtor,  that  did 
not  estop  the  sheriff  from  saying  that  the  then  title  of  the  debtor  was 
defeated  by  matter  subsequent.  Such  evidence  does  not  in  truth  contradict 
the  return. 

It  was  then  urged  (and  this  objection  was  one  which  seemed  at  first  to 
have  the  most  weight  in  it),  that  the  plaintiff  had  no  right  to  recover  back 
the  money,  as  he  could  not  put  the  defendant  in  statu  quo  ;  for,  in  the  first 
place,  if  the  sheriff  had  been  guilty  of  neglect  in  not  executing  the  process 
on  the  25th  of  April,  before  the  plaintiff  in  the  suit  had  notice,  the  plaintiff 
would  have  had  his  remedy  for  that  neglect,  and  that  remedy  was  suspended 
by  the  sheriff's  return  of  fieri  feci ;  and  in  the  second  place,  the  plaintiff 
was  prevented  by  the  same  return  from  having  a  ca.  sa.^  by  which  he  might 
have  taken  the  body  of  the  bankrupt  in  execution.  We  think  these  cir- 
cumstances make  no  difference  in  the  case.  When  money  is  sought  to  be 
recovered,  on  the  ground  that  the  consideration  stipulated  by  the  contract 
has  failed,  it  is  a  defence  that  the  plaintiff  has  bad  the  consideration  in 
part,  and  that  the  parties  could  not  be  replaced  in  statu  quo.  That  is  the 
case  of  Hunt  v.  Silk.^  But  in  this  case  the  plaintiff's  claim  does  not  rest 
on  the  ground  that  the  money  has  been  so  paid ;  it  is  for  money  paid,  not 
merely  by  mistake,  but  in  necessary  invincible  ignorance  of  matter  of  fact. 
The  plaintiff,  before  the  fiat  issued,  was  bound  to  pay  the  proceeds  of  the 
execution  to  the  execution  plaintiff;  he  could  not  possibly  know  whether  a 
fiat,  which  would  defeat  the  title  of  the  execution  defendant  to  the  goods, 
would  issue  or  not.  When  the  fiat  issued,  the  title  of  the  assignees  related 
back,  and  made  the  sheriff  a  wrong-doer  by  relation,  and  he  was  then  com- 
pellable to  make  good  the  loss  of  the  goods  to  their  true  owner ;  and  then 

1  6  East,  449. 
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he  contends,  that  he  is  justly  entitled  to  recover  back  the  price  of  them, 
which  he  has  paid  to  the  execution  plaintifL  This  he  certainly  is,  as  was 
said  by  the  judges  in  Brydges  v.  Walford,  and  by  Lord  Ellenborouoh  in 
Wilson  V.  Milner,  unless  it  be  an  answer  that  the  plaintiff  cannot  be  put  in 
the  same  situation.  Does,  then,  this  circumstance  make  a  difference  1  It 
is  to  be  borne  in  mind  that  the  suspension  of  neither  remedy  was  caused 
by  any  neglect  or  misconduct  of  the  sheriff,  as  he  was  compellable  to  execute 
the  writ  when  it  was  executed,  and  to  make  the  return  which  was  made. 
The  remedy  itself,  by  action  against  the  sheriff  for  not  executing  the  writ, 
remains;  it  is  in  respect  of  the  delay  of  the  remedy  only  that  the  defendant 
could  not  be  put  in  statu  quo.  We  think  these  circumstances  form  no 
impediment  to  the  right  to  recover,  if  money  were  paid  over  under  an 
ordinary  mistake  of  fact ;  it  could  not  be  any  bar  to  the  recovery  of  it, 
that  the  defendant  had  applied  the  money  in  the  mean  time  to  some  purchase 
which  he  otherwise  would  not  have  made,  and  so  could  not  be  placed  w 
statu  qtio. 

Evle  absolute. 


POOLEY  V.  BROWN. 
In  the  CoMUfON  Pleas,  January  15,  1862. 

\R^rted  in  11  Common  Bench  Reports,  JS'ew  Series,  566.] 

This  was  an  action  for  money  had  and  received,  etc.  Plea,  never  in- 
debted. 

The  cause  was  tried  before  Erle,  C.  J.,  at  the  sittings  in  London,  after 
last  Trinity  term.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows :  In  April,  1860,  one  Lindo  brought  to  the  plaintiff  eight  several 
bills  of  exchange,  amounting  together  to  the  sum  of  358/.,  which  purported 
to  be  drawn  by  one  Meyer  at  Brussels  upon  and  accepted  by  Messrs.  Gil- 
more  &  Co.  in  London,  and  to  be  indorsed  by  Meyer  in  Brussels,  and  asked 
him  to  discount  them  for  the  defendant,  but  without  recourse  to  him. 
The  plaintiff  consented  to  do  so,  and  accordingly  gave  the  defendant  a 
check  for  322/.  19«.  4c/.  The  bills  had  affixed  on  them  adhesive  stamps 
pursuant  to  the  17  &  18  Vict.  c.  83,  s.  3,  but  it  did  not  at  the  time  occur 
to  either  of  the  parties  to  cancel  the  stamps,  as  required  by  s.  5. 

It  turned  out  that  the  name  of  Meyer  as  the  drawer  and  indorser  of 
these  bills  was  forged.  Gilmore  &  Co.,  the  acceptors,  having  subsequently 
become  bankrupt,  the  plaintiff,  in  April,  1861,  sought  to  prove  for  the 
amount  of  the  bills  against  their  estate ;  when  it  was  discovered  that  the 
stamps  had  not  been  cancelled,  and  the  proof  was  rejected.  The  plaintiff 
then  demanded  back  the  sum  which  he  had  paid  the  defendant  for  the 
bills,  as  upon  a  failure  of  consideration. 
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On  the  part  of  the  defendant,  it  was  objected,  that,  by  reason  of  the  non- 
compliance with  the  statute,  to  which  he  was  himself  a  party,  it  was  not 
competent  to  the  plaintiff  to  use  the  bills  as  evidence  ;  that  the  plaintiff, 
by  reason  of  his  own  laches,  whereby  he  had  materially  altered  the  posi- 
tion of  the  defendant,  had  disabled  himself  from  recovering  back  the 
money;  and  that,  as  there  was  no  mistake  of  fact,  the  money  was  not 
recoverable  back. 

A  verdict  was  taken  for  the  plaintiff  for  322/.  19«.  4(2.,  leave  being 
reserved  to  the  defendant  to  enter  a  nonsuit,  if  the  court  should  be  of 
opinion,  that  the  plaintiff  was  not  entitled  to  maintain  the  action. 

C*  Wood,  in  Michaelmas  tenn  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit,  on  the  grounds,  — ''  first,  that  the  bills  were  inadmissible 
in  evidence;  secondly,  that  the  plaintiff  was  a  party  to  the  violation  of 
the  statute,  and  caused  his  own  loss ;  thirdly,  delay  in  applying  to  the 
defendant  for  payment ;  fourthly,  that,  if  any  mistake,  it  was  one  of  law, 
and  not  of  fact." 

J.  Brown,  with  whom  was  Hawkins,  Q.  C,  on  a  former  day  in  this  term 
showed  cause. 

Manuty,  Q.  C,  and  Wood,  in  support  of  the  rule. 

Erlb,  C.  J.  This  was  a  rule  to  enter  a  verdict  for  the  defendant.  The 
facts  were,  that  the  plaintiff,  in  April,  1860,  bought  of  the  defendant  for 
323/.  certain  foreign  bills  of  exchange  purporting  to  be  drawn  by  Meyer,  in 
Brussels,  on  Gilmore  dc  Co.,  of  London  :  the  defendant  omitted  to  cancel 
the  adhesive  stamp,  according  to  the  17  and  18  Vict.  c.  83,  s.  5,  when  he 
delivered  them  to  the  plaintiff  (the  cancellation  having  escaped  the  atten- 
tion of  each  party  at  the  time  of  the  sale).  Gilmore  &  Co.  before  the  matur- 
ity of  the  bills  became  bankrupt.  In  April,  1861,  they  proposed  a  dividend ; 
and  these  bills  were  tendered  for  proof,  but  rejected  because  the  stamp  was 
not  cancelled.  Then  the  plaintiff  demanded,  and  brought  this  action  for,  the 
sum  which  he  had  paid  to  the  defendant  for  the  bills,  on  the  ground  that 
the  consideration  had  wholly  failed,  —  citing  Young  v,  Cole,^  where  the 
purchaser  of  Guatemala  bonds  was  held  entitled  to  rescind  the  purchase 
and  recover  back  the  price,  because  they  were  not  stamped  with  a  Guate- 
mala stamp,  and  Gumey  v.  Womersley,'  where  the  plaintiff  rescinded 
the  contract  and  recovered  the  purchase-money  paid  for  some  bills  which 
purported  to  be  accepted  by  one  Van  Notten,  but  which  (as  to  that  name) 
were  forgeries. 

In  answer  to  this  claim  of  the  plaintiff,  the  defendant  has  relied  on  two 
grounds, — first,  that  the  consideration  for  which  the  plaintiff  paid  his 
money  has  not  failed  ;  on  the  contrary,  the  specific  things  which  were  the 
subject  of  the  contract  of  sale  were  delivered  and  received,  viz.,  the  bills 
drawn  by  Meyer  k  Co.,  of  Brussels,  on  Gilmore  k  Co.  of  London.  At  the 
time  of  the  contract,  they  had  all  the  qualities  of  the  things  which  the 

1  S  N.  C.  724 ;  4  Scott,  489.  «  4  Ellis  &  B.  188. 
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defendant  intended  to  sell  and  the  plaintiff  to  buy.  The  defect  arose  In 
the  process  of  delivery. 

When  foreign  bills  sold  are  delivered,  the  Stamp  Act,  17  &  18  Vict 
c.  83,  commands  the  seller  to  cancel  the  adhesive  stamp  before  he  delivers, 
and  the  buyer  to  see  that  this  has  been  done  before  he  receives  them. 
Each  party  in  this  case  omitted  to  perform  the  duty  so  commanded :  and 
the  statute  has  declared  the  consequences  which  are  to  follow  from  this 
inattention,  viz.,  the  seller  is  to  forfeit  50/.  to  the  Queen,  and  the  buyer 
is  to  lose  the  capacity  of  making  the  bills  available  for  any  purpose.  Al- 
though the  cancelling  is  required  from  the  seller,  the  seeing  that  it  has 
been  done  before  he  receives  it  is  required  fi^om  the  buyer.  Each  of  the 
actors  has  his  duty  enforced  by  the  above-mentioned  consequences  from 
neglect ;  and  the  defendant  contended  upon  the  argument  before  us  that 
there  was  nothing  in  the  statute  which  laid  the  whole  of  the  loss  on  the 
seller. 

If  this  ground  failed,  then  the  second  ground  on  which  the  defendant 
relied  was,  the  time  that  had  elapsed  before  the  plaintiff  claimed  to  rescind 
the  contract  and  to  recover  back  the  purchase-money,  and  the  change  in  the 
circumstances  of  the  parties  during  that  time.  The  plaintiff  had  kept 
the  bills  for  a  year ;  the  defect  was  always  apparent  if  he  had  known  the 
law  ;  and  his  ignorance  of  the  law  would  be  no  excuse  for  his  omitting  to 
make  his  claim.  During  that  time  the  acceptors  had  become  bankrupt, 
and  the  drawer  had  not  been  made  to  pay ;  and  the  situation  of  the  defen- 
dant may  have  been  materially  altered  for  the  w^orse  by  the  delay ;  while 
the  plaintiff,  by  rescinding  the  contract,  would  gain  so  much  more  than  he 
would  have  got  with  a  valid  transfer,  as  the  price  he  paid  exceeds  the  divi- 
dend he  would  receive  under  the  bankruptcy.  If  any  action  lay,  it  would 
be  more  reasonable  to  sue  in  such  cnse  for  the  true  loss  rather  than  for  the 
original  price  as  money  had  and  received. 

Under  these  circumstances,  we  are  all  of  opinion  that  the  plaintiff  had 
no  right  to  rescind  the  contract  of  sale,  and  that  the  defendant  is  entitled 
to  succeed  on  the  second  ground  above  mentioned. 

My  Brother  Keating  and  myself  are  also  of  opinion  that  the  defendant  is 
entitled  to  succeed  on  the  first  ground  as  above  stated;  but  from  this 
opinion  my  Brother  Williams  dissents. 

Williams,  J.  I  agree  with  my  Lord  and  my  Brother  Keating  that  this 
rule  ought  to  be  made  absolute,  but  on  the  second  ground  only. 

If  the  plaintiff  had,  within  a  reasonable  time  after  he  had  received  the 
bills  from  the  defendant,  and  without  any  delay  prejudicial  to  the  latter, 
required  him  to  take  and  return  the  purchase-money,  on  the  ground  that 
he  had  omitted  to  cancel  the  stamps,  I  think  the  plaintiff  might  have 
maintained  this  action,  because  I  think  there  was  an  implied  understand- 
ing when  the  bills  were  sold  they  were  to  be  not  merely  foreign  bills  of 
exchange,  but   negotiable  and  available  bills,   as  both  parties  believed 
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they  were,  and  they  have  turned  out  not  to  be  such  bills,  by  reason  of  the 
defendant's  neglecting  to  cancel  the  stamps  before  he  parted  with  the  bills, 
as  required  by  the  statute.  I  think,  therefore,  the  plaintiff  would  have 
had  a  right  to  recover  back  the  purchase-money,  either  by  reason  of  the 
consideration  having  totally  failed,  or  by  reason  of  his  having  paid  it  in 
mistake  of  facts,  as  put  by  Lord  Campbell  in  Gompertz  v.  Bartlett.^  I  am 
strengthened  in  this  view  of  the  case  by  considering,  that,  if  the  vendee  of 

• 

a  bill  sold  and  delivered  under  such  circumstances  could  be  compelled  to 
keep  it,  the  bill  must  by  the  terms  of  the  statute  be  wholly  unavailable  in 
his  hands ;  whereas,  if  he  be  allowed  to  return  it  to  the  vendor,  the  latter 
may  at  all  events  sue  the  acceptor  on  it.  Some  doubt,  perhaps,  may  exist 
whether  he  could,  by  transferring  it  subsequently  to  another  vendee,  or 
another  holder  for  value,  render  it  available  in  the  hands  of  the  latter, 
because  the  statute  says  that  no  person  who  shall  take  such  a  bill  from 
another  shall  be  allowed  to  make  it  available,  unless  at  the  time  he  takes 
it  ii  shall  bear  a  stamp  cancelled  in  the  manner  directed,  i.  e.  (as  it  might, 
perhaps,  be  contended),  cancelled  by  the  first  holder  before  he  has  de- 
livered the  bill  out  of  his  hands  to  any  one.  But  I  can  find  nothing  in  the 
Act  which  would  prevent  the  vendor,  though  he  may  have  transferred  the 
bill,  in  violation  of  the  statute,  without  cancelling  the  stamp,  from  afler^ 
wards  suing  the  acceptor  on  it,  if  the  bill  gets  back  to  his  (the  vendor's) 
hands. 

It  was  argued  on  behalf  of  the  defendants,  that  it  is  unjust  to  allow  the 
plaintiff  to  recover  back  the  whole  price  of  the  bills,  because  he  will  there- 
by be  put  into  a  l)etter  plight  than  if  the  defendant  had  complied  with  the 
statute ;  in  which  cose  the  defendant  would  only  have  been  able  to  obtain 
a  dividend  under  the  acceptor's  bankruptcy.  But  the  answer  to  this  argu- 
ment is,  I  think,  that,  in  truth,  the  defendant  is  merely  remitted  to  the 
condition  of  being  the  holder  of  the  bills  of  which,  by  reason  of  his  own 
neglect  to  cancel  the  stamps,  he  has  in  the  result  never  legally  ceased  to  be 
holder.  And  no  injustice  is  done  to  him  thereby,  if  he  is  so  remitted  with- 
out any  injurious  delay. 

In  the  present  case,  however,  I  agree  with  the  rest  of  the  court,  in 
thinking  that  the  action  is  not  maintainable,  because  the  vendee  of  the 
bills  neglected  for  an  unreasonable  time  to  return  them  to  the  vendor,  and 
must,  under  the  circumstances,  have  thereby  prejudiced  the  vendor  as  to 
his  position  in  respect  both  of  the  drawer  and  the  acceptors  of  the  bills. 

WiLLES,  J.     Not  having  heard  the  whole  of  the  argument,  I  take  no 

part  in  the  judgment  in  this  case. 

Rule  absolute, 

1  2  Ellis  k  R  849. 
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NEWALL  AND  Another  v.  TOMLINSON  and  Another. 
In  the  Common  Pleas,  April  17,  1871. 

[RepofUd  in  Law  Reports,  6  Common  Pleas,  406.] 

Action  for  money  had  and  received,  money  paid,  interest^  and  money 
found  due  upon  accounts  stated.     Plea,  never  indebted. 

The  particulars  of  demand  were  as  follows  :  — 

1870,  Dec.  14.  To  amount  of  overcharge  paid  by  the  plaintiffs  to  the 
defendants,  being  an  over-payment  on  invoice  for  289  bales  of  cotton  ex 
Glen  Cora,  dated  April  22d,  1870,  viz. :  — 

Error  in   weight   of  74  hales  of  cotton,  said  to  weigh 

S7,485  Ihs.  net,  @  \l\d.,  per  Ih £1796    8    1 

Discount 26  18  10    £1764    4    0 

whereas  it  ought  to  have  been  26,685  Iba.     ll^ef.  per  lb.      .  1278    9    8 

Discount    •    •    • 19    0    8 

1259    9    0 

509  15    0 
Interest  to  15th  of  December 15  17    2 

£525  12    2 

The  plaintiffs  seek  to  recover  the  sum  of  525/.  12«.  2d,  as  the  difference 
due  to  them  on  the  above  account,  and  the  like  amount  on  accounts  stated. 

The  plaintiffs  also  claim  interest  on  509/.  15«.  (part  of  the  said  sum  of 
525/.  12^.  2d,)  from  the  15th  day  of  December,  1870,  till  payment  or 
judgment. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  assizes  at  LiverpooL 
The  facts  were  as  follows :  The  plaintiffs  and  the  defendants  were  respec- 
tively cotton-brokers  in  Liverpool.  In  April,  1870,  the  plaintiffs  bought  of 
the  defendants  74  bales  of  cotton  ex  Glen  Cot'a,  each  acting  for  principals 
whose  names  were  not  disclosed,  and,  according  to  the  usage  of  the  cotton- 
market,  each  treating  the  others  as  principals  in  the  transaction.  Weight- 
lists  of  the  cotton  were  in  the  ordinary  course  delivered  to  each  party  from 
the  warehouse-keeper  at  Albert  Dock ;  but  a  clerk  of  the  defendants  made 
a  mistake  of  100  cwt.  in  adding  up  the  figures,  and  the  consequence  was 
that  when  the  plaintiffs  paid  for  the  cotton  they  paid  the  defendants  too 
much  by  509/.  Ids,  The  mistake  was  not  discovered  until  the  14th  of 
December,  when  the  plaintiffs  demanded  back  that  sum.  The  invoice  for 
the  cotton  (which  was  delivered  on  the  22d  of  April)  was  headed  as  fol- 
lows :  —  "  Messrs.  Newall  &  Clayton,  bought  from  W.  D.  Tomlinson  &  Co." 
etc ;  and  it  was  not  until  after  the  discovery  of  the  mistake  that  the  plain- 
tiffs were  informed  (as  the  fact  was)  that  Messrs.  Dixon  &  Co.  were  the 
defendants'  principals. 
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In  the  mean  time  the  defendants,  who  had  previously  to  the  arrival  of 
the  cotton  advanced  verj  considerable  sums  to  the  shippers,  Messrs.  Dixon 
k  Co.,  had  allowed  the  sum  in  question  in  their  account  with  them,  and 
had  subsequently  gone  on  making  further  advances ',  and  when  Dixon  &  Co. 
ultimately  suspended  payment,  the  balance  due  from  them  to  the  defend- 
ants on  account  of  these  transactions  exceeded  2000/.  The  defendants 
thereupon  claimed  to  be  entitled  to  shelter  themselves  under  the  rule  of 
law  which  protects  payments  bmut  fide  made  by  an  agent  to  his  principal, 
without  notice;  and  at  the  trial  it  was  submitted  on  their  behalf,  that, 
being  known  to  be  brokers,  and  being  under  advances  to  their  principals, 
whether  the  plaintiffs  knew  that  they  were  acting  for  principals  or  not, 
they  (the  defendants)  were  entitled  and  bound  to  hand  over  the  money  to 
their  principals,  or  (which  was  the  same  thing)  entitled  to  set  it  off  against 
their  advances,  and  having  done  so,  were  not  liable  to  be  called  upon  to 
refund  it :  and  the  cases  of  Holland  v.  Russell  ^  and  Shand  v.  Grant  ^  were 
cited. 

The  learned  judge  in  his  summing-up  said  that  every  agent  for  the  sale 
of  goods  who  has  advanced  money  upon  them  and  has  them  in  his  posses- 
sion, has  a  right  to  sell  them  as  owner,  unless  there  be  a  countermand  of 
his  authority ;  and  he  distinguished  the  cases  cited,  on  the  ground  that  in 
both  of  them  the  persons  who  dealt  with  the  agent  knew  that  they  were 
dealing  with  one  who  represented  an  undisclosed  principal ;  whereas  here 
the  defendants,  though  general  brokers,  acted  in  the  particular  case  as 
principals,  and  he  directed  the  jury  to  find  for  the  plaintiffs,  damages 
509/.  I5«.,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for 
them,  or  a  nonsuit,  if  the  court  should  think  the  ruling  wrong. 

Quain,  Q.  C,  moved  accordingly. 

BoviLL,  C.J.  The  defendants  in  the  first  instance  personally  claimed 
the  price  of  the  cotton  from  the  plaintiffs  as  upon  a  sale  to  them  by  the 
defendants,  each  being,  as  between  themselves,  personally  bound  as  pnnci- 
pals  in  the  transaction,  though  each  were  acting  for  principals  whose  names 
were  not  disclosed.  The  invoice  was  made  out  as  upon  a  sale  from  the 
defendants  to  the  plaintiffs,  and  claiming  the  price  as  being  due  to  the 
defendants  personally ;  and  each  were  liable  personally  to  the  others  for 
the  due  performance  of  the  contract.  The  defendants  were  entitled  to  sue 
for  and  recover  the  price  of  the  cotton  in  their  own  names,  and  to  apply  it 
when  received  to  their  own  use  and  benefit.  They  had  made  large  advances 
to  their  principals,  Messrs.  Dixon  &  Co.,  upon  the  security  of  the  cotton, 
and  were  entitled  to  sell  it  to  recoup  themselves.  In  no  sense  could  they 
be  said  to  have  received  this  money  for  the  purpose  of  handing  it  over  to 
Messrs.  Dixon  &  Co. ;  nor  did  they  in  point  of  fact  hand  it  over  to  them. 
It  is  true  that  the  defendants  were  shown  to  have  made  further  advances 

M  B.  &  S.  424;  30  L.  J.  Q.  B.  808:  in  error,  4  B.  &  S.  14;  32  L.  J.  Q.  B.  297. 
'     >  15  C.  B.  N.  8.  824. 
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to  Messrs.  Dixon  k  Co.  subsequently  to  the  receipt  by  them  of  this  money. 
That,  however,  could  not  make  it  money  had  and  received  by  Messrs.  Disou 
k  Co.  to  the  use  of  the  plaintififs,  so  as  to  enable  them  to  sue  Messrs.  Dixon 
k  Co.  for  it.  The  mistake  originated  with  the  defendants  themselves,  and 
they  alone  are  responsible.  The  cases  relied  on  are  clearly  distinguishable. 
In  Shand  v.  Grant,^  the  defendant  received  the  money  as  agent  of  the  ship- 
owner, and  for  the  purpose  of  handing  it  over  to  him.  The  case  was  put 
entirely  upon  the  ground  that  the  defendant  wajs  a  mere  agent.  Ue  had 
handed  over  the  money  to  his  principal,  and  the  principal  was  the  proper 
person  to  sue.  So,  in  Holland  v.  Kussell,  the  same  view  was  taken,  and 
the  decision  proceeded  upon  the  ground  that  the  defendant  was  a  mere 
agent  Cockburn,  C.  J.,  in  delivering  the  judgment  of  the  court  below, 
after  stating  what  had  been  the  contention  on  one  side  and  on  the  other, 
says  ^ :  ''  We  are  of  opinion  that  the  plaintiff  fails  upon  the  facts.  Not 
only  is  it  clear  that  the  defendant  was  acting  solely  as  agent,  but  (the 
court  having  power  to  draw  inferences  of  fact)  we  are  of.  opinion  that  the 
plaintiff  was  aware  that  the  defendant  was  acting  as  agent  for  the  foreign 
owners,  and  as  such  made  to  him  the  payment  of  the  money  he  now  seeks 
to  recover  back."  And,  when  the  case  came  before  the  Court  of  Error,  the 
same  view  was  taken.  Erle,  C.  J.,  delivering  the  judgment  of  that  court, 
says* :  "  The  defendant  who  received  this  money  from  the  plaintiff  received 
it  as  agent  for  a  foreign  principal.  The  plaintiff  knew  that,  and  paid  him 
in  that  capacity,  with  the  intention  that  he  should  pay  it  over  to  that 
principal,  and  he  did  so ;  and  all  the  money  thus  received  has  been  ac- 
counted for  in  a  settlement  of  account  approved  by  the  foreign  principal, 
under  circumstances  which  clearly  amount  to  payment  of  that  sum  to  him. 
The  defendant  having  therefore  been  altogether  an  agent  in  the  matter,  is 
there  anything  which  takes  him  out  of  the  ordinary  protection  to  which  an 
agent  is  entitled  who  pays  money  to  his  principal  before  he  received  notice 
not  to  pay  it,  and  before  he  knew  that  there  was  no  legal  duty  on  him  to 
do  so  1  There  is  nothing  in  this  case  to  deprive  the  defendant  of  the  right 
of  an  ordinary  agent  so  to  protect  himself.*'  Here  the  defendants  were 
not  mere  agents.  They  were  dealing  as  principals,  and  entitled  to  apply 
the  proceeds  of  the  sale  of  the  cotton  to  their  own  use.  For  these  reasons 
I  am  of  opinion  that  the  direction  of  the  learned  judge  was  rights  and  that 
there  should  be  no  rule. 

Byles,  J.  I  entirely  agree  with  what  has  fallen  from  my  Lord  upon  the 
first  point  The  defendants  did  not  receive  the  money  as  mere  agents: 
they  received  it  for  their  own  use  and  benefit  In  addition,  I  would  ob* 
serve  that  the  defendants  here  are  seeking  to  excuse  one  mistake  by  another. 
They  paid  over  (or  accotmted  for)  the  money  to  their  employers,  if  not  with 

1  15  C.  B.  N.  6.  824. 
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recollection,  yet  with  notice  of  the  facts.  If  they  were  mere  agents,  they 
were  bound  to  remember.  On  both  grounds,  therefore,  I  think  the  verdict 
was  right. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Upon  the  facts  ap- 
pearing, the  defendants  were  not  mere  agents  to  receive  the  money  for 
Dixon  &  Co.,  and  to  hand  it  over  to  them.  They  received  it  on  their  own 
account,  and  had  a  right  so  to  receive  it  and  to  appropriate  it  to  their  own 
use.  They  were  not  mere  conduit-pipes  :  they  were  in  some  sense  principals, 
and  had  a  right  to  appropriate  the  money  in  satisfaction  of  their  advances 
to  Dixon  &  Co.,  and  they  did  so.  What  is  said  by  Lord  Mansfield  in  Buller 
V.  Harrison  ^  seems  to  me  to  be  very  much  in  point :  ''  The  law,''  he  says, 
'<  is  clear,  that,  if  an  agent  pay  over  money  which  has  been  paid  to  him  by 
mistake,  he  does  no  wrong ;  and  the  plaintiff  must  call  on  the  principal : 

and  in  the- case  of  Muilman  v, ,  where  it  appeared  that  the  money 

was  paid  over,  the  plaintiff  was  nonsuited.  But,  on  the  other  hand,  shall 
a  man,  though  innocent,  gain  by  a  mistake,  or  be  in  a  better  situation  than 
if  the  mistake  had  not  happened  ?  Certainly  not."  If  the  argument  of 
Mr.  Quain  were  to  prevail,  the  defendants  clearly  would  be  in  a  better  posi- 
tion than  if  the  mistake  had  not  happened.  They  received  the  money  and 
appropriated  it  towards  satisfaction  of  their  own  debt.  I  think  the  defend- 
ants were  not,  to  use  the  words  of  Erle,  C.  J.,  in  Holland  v.  Russell,*  agents 
altogether.     As  between  themselves  and  the  plaintiffs,  they  were  principals. 

Brett,  J.  I  am  of  the  same  opinion.  The  defendants  were  originally 
liable  because  imder  a  mistake  they  received  money  which  they  were  not 
entitled  to.  They  cannot  get  rid  of  that  liability,  unless  they  bring  them- 
selves within  the  rule  as  to  an  agent  who  has  received  money  on  account  of 
his  principal  and  has  paid  it  over  to  him.  It  seems  to  me  that  they  have 
failed  to  bring  themselves  within  that  rule.  They  did  not  receive  this 
money  for  their  principals.  They  stood  with  regard  to  the  plaintiffs  as 
original  contractors.  I  should  be  sorry,  however,  to  decide  the  case  on 
that  ground  alone.  The  money  in  question  was  received  by  the  defendants, 
not  only  as  between  the  plaintiffs  and  themselves,  but  also  as  between  Dixon 
&  Co.  and  themselves,  on  their  own  account,  and  not  on  account  of  Dixon  & 
Co.  Being  under  advances,  they  had  a  right  to  sell  the  cotton  and  receive 
the  proceeds  on  their  own  account.  They  cannot,  therefore,  say  that  they 
received  the  5091.  15«.  in  question  to  the  use  of  their  principals;  and  con- 
sequently they  do  not  bring  themselves  within  the  rule  relied  on.  I  will 
only  add  that  I  found  my  judgment  entirely  upon  that  view,  and  I  do  not 
rely  on  the  ground  that  the  money  was  received  by  the  defendants  through 
a  mistake  of  their  own. 

Eule  refmecL 

1  2  Cowp.  668.  «  4  B.  &  S.  16. 
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DURRANT  V.   THE  ECCLESIASTICAL  COMMISSIONERS  FOR 

ENGLAND   AND  WALES. 

In  the  Queen's  Bench  Division,  November  16,  1880. 

[  Reported  in  Law  Reports,  6  Queen* 8  Bench  Diviswfi,  234.  ] 

Special  case,  stated  by  way  of  appeal  from  the  judgment  of  the  judge 
of  the  county  court  of  Downham  in  favor  of  the  plaintiff,  in  an  action 
brought  to  recover  back  an  amount  of  tithe  commutation  rent-charge  paid 
to  the  defendants  as  rectors  of  the  rectory  of  Crimplesham,  under  a  mistake 
of  fact. 

The  material  facts  appearing  in  the  case  were  the  following  :  — 

Prior  to  Michaelmas,  1870,  certain  lauds  in  the  parish  of  Crimplesham, 
in  Norfolk,  were  held  by  a  Mr.  Hodgkinson  as  tenant.  At  Michaelmas, 
1870,  the  plaintiff  succeeded  Hodgkinson  in  his  tenancy,  except  as  to  a  part 
of  the  land  called  Stanks,  consisting  of  about  twenty-five  acres,  which  was 
cut  off  and  thenceforward  held  separately.  The  action  was  brought  to 
recover  back  tithe  which  accrued  due  between  the  10th  of  April,  1874,  and 
the  first  of  October,  1876,  in  respect  of  Stanks,  and  was  paid  by  the 
plaintiff  to  the  defendants. 

The  defendants  became  owners  in  possession  of  the  tithe  of  the  parish  of 
Crimplesham  on  the  10th  of  April,  1874.  The  names  of  the  persons  for  the 
time  being  occupying  the  respective  hereditaments  subject  to  tithe  were 
put  down  in  the  collecting  book  of  the  tithe-owner's  agent,  which  was  used 
by  the  collector  at  the  tithe  audit.  When  Hodgkinson  gave  up  his  ten- 
ancy the  name  of  the  plaintiff  was  substituted  in  the  collecting  book  of  the 
then  collector  for  that  of  Hodgkinson  in  respect  of  all  the  lands,  including 
Stanks.  From  that  time  until  April,  1874,  the  collector  for  the  lessees, 
and  afterwards  the  collector  for  the  defendants,  gave  notices  to  the  plain- 
tiff, as  an  occupier  of  lands  in  the  parish,  to  pay  the  tithe  for  the  lands 
that  appeared  by  the  collecting  book  to  be  occupied  by  him,  without  any 
knowledge  on  his  or  their  part  that  the  plaintiff  did  not  occupy  the  land 
called  Stanks,  or  that  the  plaintiff  was  not  liable  to  pay  tithe  for  the  same, 
being  guided  simply  in  the  notices  of  audit  by  the  list  above  mentioned. 

The  plaintiff  paid  his  tithe  according  to  the  notices,  in  ignorance  that  the 
amount  specified  in  the  notices  included  the  tithe  for  Stanks  not  occupied 
by  him.  The  tenant  of  Stanks,  who  was  liable  under  an  agreement  with 
the  landlord  to  pay  tithe,  was  not  asked  to  pay  for  that  land  until  after 
the  plaintiff,  in  April,  1877,  accidentally  discovered  that  he  was  paying 
tithe  for  land  not  in  his  possession,  and  refused  to  pay  it  any  more. 
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The  question  for  the  opinion  of  the  court  was  whether,  under  these  cir- 
oumstanceSy  the  plaintiff  was  entitled  to  recover  back  any  and  what  part  of 
the  tithe  so  paid  by  him  to  the  defendants  1 

F,  M,  WhUty  Q.  C.  and  «/.  M,  Lloyd,  for  the  defendants. 

Pollock,  B.  I  agree  in  the  decision  arrived  at  by  the  county  court 
judge  in  favor  of  the  plaintiff.  If  the  mistake,  which  was  common  to  both 
parties,  had  been  discovered  within  a  certain  time  after  the  payment  the 
defendants  could  have  obtained  the  tithe  from  the  tenant.  The  fact  that 
the  mistake  was  not  discovered  in  time  prevents  this,  and  so  alters  the 
position  of  the  defendants ;  but  there  is  no  conduct  on  the  part  of  the 
plaintiff  such  as  would  disentitle  him  from  recovering  in  this  action.  In 
Cocks  V.  Masterman^  the  ground  of  the  decision  was  that  the  banker  should 
bear  the  loss,  because  he  had  not  done  that  which  bankers  are  bound  to 
do,  given  notice  of  the  forgery  of  the  cheque  when  it  became  due.  This 
and  other  similar  cases  proceed  upon  the  ground  of  some  mutual  relation 
between  the  parties  creating  a  duty  on  the  part  of  the  plaintiff,  breach  of 
which  disentitles  him  from  recovering.  No  such  state  of  facts  exists  here, 
and  the  plaintiff,  having  paid  the  money  under  a  mistake  of  fact,  is 
entitled  to  recover  it  back. 

Hawkins,  J.,  concurred.  Jtidgment  for  the  plaintiff . 


THE  KINGSTON  BANK,  Appellant,  v.  ROELIFF   ELTINGE,  Presi- 
dent OP  THE  Huguenot  Bank  op  New  Paltz,  Respondent. 

In  the  Court  op  Appeals  op  New  York,  June  II,  1869. 

[Reported  in  40  New  York  Heportit,  391.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  third  district, 
affirming  K  judgment  for  the  defendant  entered  upon  the  decision  of  the 
court,  on  a  trial  without  a  jury. 

The  action  was  for  money  paid  under  a  mistake  of  fact. 

The  following  are  the  facts  as  found  by  the  judge :  — 

On  the  30th  of  January,  1854,  the  Huguenot  Bank  duly  recovered  three 
several  judgments  in  the  Supreme  Court,  viz.  :  One  against  Nicholas  Elmen- 
dorf,  William  Hasten,  and  Marius  Schoonmaker,  for  $2G59.29 ;  one  against 
N.  Elmendorf  and  M.  Schoonmaker,  $2661.00;  and  the  other  against 
Nicholas  Elmendorf  alone,  81031.69  ;  amounting  in  all  to  $6351.98 ; 
which  judgments  were  duly  docketed  in  Ulster  county  clerk's  office  on  the 
same  day,  and  executions  issued  thereon  and  delivered  to  the  sheriff  of 
said  county  on  the  said  30th  of  January,  1854,  at  1  o'clock,  p.x. 

M  B.  &  C.  902. 
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Nicholas  Elmendorf  was  the  owner  of  a  steamboat  called  the  Alida, 
worth  $19,000;  and  of  other  personal  property  worth  $1143.99;  also  of 
real  estate  in  said  county  worth  $18,147.88,  and  the  judgment  debtor, 
Wm.  Hasten,  owned  a  propeller  worth  $1000. 

No  liens  or  incumbrances  then  existed  against  the  said  property  of  the 
judgment  debtors,  excepting  four  judgments  docketed  in  said  clerk's  office, 
viz  :  in  favor  of  other  parties  against  said  Elmendorf  and  others,  amounting 
in  the  aggregate  to  about  $10,000  ;  on  which  no  executions  had  then  been 
issued  to  the  sheriff.  Before  the  executions  had  run  out  on  the  said  judg- 
ments in  favor  of  the  Huguenot  Bank  in  the  sherifTs  hands,  the  real  and 
personal  property  of  the  judgment  debtor,  Elmendorf,  was  amply  sufficient 
to  pay  said  judgments  and  all  prior  liens. 

Subsequently  and  prior  to  March  28,  1854,  other  judgments  in  favor  of 
various  parties  were  recovered  against  Elmendorf,  and  on  the  25th  of 
March,  1854,  the  Kingston  Bank  recovered  three  several  judgments  against 
Elmendorf,  Lockwood,  and  Schoonmaker,  amounting  in  the  aggregate  to 
about  $15,000,  and  thereafter  judgments  to  a  large  amount  were  perfected 
by  various  parties  against  Elmendorf. 

The  sheriff  levied  on  the  Alida  between  the  first  and  the  middle  of  May, 
1854,  and  on  the  propeller,  the  property  of  William  Masten,  the  middle  of 
March,  1854. 

On  the  ITtli  of  July,  1854,  the  steamboat  Alida,  the  property  of  Elmen- 
dorf, was  sold  by  the  sheriff  for  $19,000  (and  the  propeller  was  sold  at  the 
same  time  for  $1000),  to  John  Van  Vechten,  for  which  sum  of  $19,000, 
Van  Vechten,  by  the  consent  of  the  Kingston  Bank,  gave  his  note  to 
the  sheriff. 

The  real  estate  of  Elmendorf  was  sold  by  the  sheriff,  under  executions, 
April  10,  1855,  and  brought  $18,171.88. 

On  the  20th  day  of  July,  1854,  Van  Vechten  paid  all  the  judgments  in 
favor  of  the  defendant,  the  Huguenot  Bank,  and  the  same  were  at  his 
request  then  satisfied  and  cancelled  of  record  ;  these  judgments  were  paid 
and  cancelled  of  record  by  the  consent  of  the  Kingston  Bank. 

These  payments  were  made  from  the  proceeds  of  the  sale  of  the  Alida, 
under  the  mistake  of  fact  that  the  Alida  had  been  levied  upon  under  the 
executions  upon  the  defendant's  judgments,  whereas  no  such  levy  had  been 
made ;  but  those  executions  had  run  out  in  the  sheriff's  hands  prior  to  any 
levy  on  the  Alida.  They  were  so  paid  without  any  fault  or  want  of  care  of 
the  defendant,  and  without  the  defendant's  obtaining  any  advantage  thereby, 
as  the  judgments  of  the  defendant  were  entirely  safe  and  secure  by  the  real 
estate  of  Elmendorf,  on  which  they  were  a  lien  prior  to  plaintiff's  judg- 
ments, but  by  being  satisfied  by  the  payments  before  mentioned,  the  de- 
fendant's lien  on  the  real  estate  was  lost  without  fault  of  the  defendant, 
and  if  this  plaintiff  recover,  the  defendant  will  probably  lose  its  judgments. 
There  was  no  fraud  in  the  conduct  of  the  plaintiff  or  the  defendant,  but  the! 
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plaintiff  had  the  means  of  easily  ascertaining  the  facts  as  to  the  levy  prior 
to  the  payment  of  defendant's  judgments. 

As  a  conclusion  of  law,  he  found'  that  the  plaintiff  had  no  cause  of  action* 

The  judgment  was  affirmed  by  the  General  Term. 

Samuel  Hand  for  the  appellant. 

Jacob  /.  Hardenhurg  for  the  respondent. 

Hunt,  Chief  Justice,  The  judgment  in  this  case  was  rendered  upon  a 
finding  of  fticts  by  the  judge  who  tried  the  cause,  without  a  jury.  This 
judgment  was  affirmed  by  the  General  Term.  In  such  case  the  Code  pro- 
vides, that  the  findings  of  fact  are  conclusive  upon  us.  Both  parties  in  their 
briefs  proceed  upon  the  basis  of  the  facts  thus  found,  and  the  respondent 
expressly  states,  that  the  findings  of  the  judge  are  fully  sustained  by  the 
testimony.  It  is  not  competent,  therefore,  for  the  respondent  to  insist,  as 
he  does  in  his  second  point,  that  *'no  part  of  the  moneys  paid  to  the 
Huguenot  Bank  were  moneys  realized  out  of  the  sale  of  the  Alida.  It 
was  all  money  of  N.  Elmendorf,  the  principal  debtor,  and  upon  it  the 
Kingston  Bank  had  no  lien  or  claim  whatever."  The  judge  trying  the 
cause  has  found,  that  "the  judgments  of  the  defendants  were  paid  from 
the  proceeds  of  the  sale  of  the  Alida,  under  the  mistake  of  fact  that  the 
Alida  had  been  levied  upon  under  the  executions  of  the  defendants'  judg- 
ments, whereas  no  such  levy  had  been  made."  This  finding,  as  the  respondent 
admits,  and  it  cannot  be  denied,  is  sustained  by  the  evidence.  As  a  fact  it 
is  conclusive  upon  us  here.  The  case,  then,  stands  thus.  The  defendants, 
having  the  earliest  judgments  against  Nicholas  £lemendorf  and  others, 
issued  three  executions  upon  their  judgments  in  January,  1854.  In 
!March,  1854,  the  judgments  in  favor  of  the  plaintiffs  were  recovered,  and 
executions  issued  upon  them  to  the  sheriff  holding  the  prior  executions. 
During  the  life  of  the  latter  executions,  but  after  the  lien  of  the  former 
had  expired,  by  lapse  of  time,  the  steamboat  Alida  was  levied  upon,  under 
the  executions  in  the  sheriffs  hands,  and  sold  for  $19,000.  Both  parties 
supposed  that  the  boat  had  been  levied  upon  by  the  first  executions,  as  well 
as  by  the  later  ones ;  the  purchaser  paid  the  first  executions  and  the  judg- 
ments were  satisfied  of  record.  This  was  done  by  the  consent  of  the  plain- 
tiffs. The  plaintiffs'  executions,  in  consequence  thereof,  remained  unpaid. 
Upon  discovering  the  error,  to  wit,  that  the  first  executions  had  expired, 
and  were  not  a  lien  upon  the  boat  or  its  proceeds,  the  plaintiff  demands  of 
the  defendant  the  money  thus  erroneously  paid,  and  brings  this  action  for 
its  recovery. 

The  money  thus  received  by  the  defendant  was  the  plaintiffs'  money. 
That  it  did  not  belong  to  the  defendant  follows  necessarily.  The  avails 
of  the  property  of  a  judgment  debtor,  when  sold  upon  execution,  are  by 
law  to  be  paid  to  the  creditors  upon  whose  execution  it  is  sold.  Their 
judgments  and  executions  are  thereby  satisfied  and  discharged.  Such  pro- 
oeeds^  on  the  other  hand,  do  not  belong  to  a  judgment  creditor,  whose  exe- 
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cution  has  expired  by  lapse  of  time,  and  is  not,  therefore,  a  lien  upon  the 
property.  Neither  is  such  judgment  impaired  or  affected  by  such  sale* 
It  may  be  immediately  enforced  by  another  execution  upon  any  property, 
real  or  personal,  that  the  debtor  may  possess.  Gardinier  t^.  Tubbs;^ 
McChain  v.  DuflFy ;  *  Van  Winkle  v,  Udall ;  •  People  v.  Hopson ;  *  Ostran- 
der  V.  Walter.* 

The  defendants  have  received  the  money  which  should  have  been  paid 
to  the  plaintiffs,  by  their  assent,  it  is  true,  but  which  assent  was  based 
upon  a  mistake  of  fact.  The  principles  of  law  will  not  permit  the  defend- 
ants to  retain  this  money,  unless  there  is  something  in  the  case  to  take  it 
out  of  the  general  rule.  The  authorities  to  this  point  are  numerous. 
Barr  v.  Veeder ;  •  Wheadon  v.  Olds ; '  The  Bank  of  Utica  v.  Van  Gieson ;  • 
Canal  Bank  v.  Bank  of  Albany ;  *  Bank  of  Commerce  v.  Union  Bank.^^ 

So  far  as  can  be  gathered  from  the  statements  of  the  judge  trying  the 
cause,  and  the  opinion  of  the  court  below,  their  judgment  in  favor  of  the 
defendants  was  based,  first,  upon  the  idea  that,  by  the  exercise  of  proper 
diligence,  the  plaintiffs  might  have  learned  that  the  defendants'  executions 
had  expired,  and  thus  have  avoided  the  error ;  and  second,  that  by  the 
dischai^e  of  their  judgments,  the  defendants  had  lost  their  lien  upon  the 
real  estate  of  their  judgment,  debtor,  and  if  compelled  to  refund,  would  in 
fact  lose  their  debt.     I  will  consider  each  of  these  positions. 

As  to  the  first  proposition,  that  the  plaintiff  had  the  means  of  learning 
the  true  state  of  the  case.  It  can««ot  be  denied  that  either  party  might 
have  made  inquiry,  and  would  probably  have  learned  the  actual  facts. 
There  is  no  reason  to  suppose  that  the  sheriff  would  have  refused  an  ex- 
planation of  the  order  and  lien  of  the  executions  in  his  hands,  if  he  had 
been  called  upon  for  that  purpose.  This  course,  however,  was  open  to 
either  party,  and  there  is  no  more  negligence  in  failing  to  obtain  the 
knowledge,  by  one  party,  than  the  other.  The  defendants  were  equally 
bound  with  the  plaintiffs  to  possess  the  knowledge,  and  if  the  want  of  it  is 
a  ground  of  complaint,  are  equally  censurable  with  the  plaintiffs  for  not 
possessing  it.  In  The  Canal  Bank  v.  The  Bank  of  Albany  *  the  court  say  : 
''  The  conduct  of  both  parties  was  bona  fide,  and  the  negligence  or  rather 
misfortune  of  both  the  same.  It  was  the  duty,  or  more  properly,  a 
measure  of  prudence  in  each  to  have  inquired  into  the  foi^ery,  which  both 
omitted.  But  this  raises  no  preference  at  law  or  equity  in  favor  of  the 
defendants,  but  against  them.  They  have  obtained  the  plaintiffs*  money 
without  consideration,  not  as  a  gift,  but  under  a  mistake.  For  the  very 
reason  that  the  parties  are  equally  innocent,  the  plaintiffs  have  the  right  to 
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recover/'     (Page   290.)     The   same  rule  is  laid  down  in  The  Bank   of 
Commerce  v.  The  Union  Bank.^ 

Care  and  diligence  are  not  controlling  elements  in  the  case.  It  is  a 
question  of  fact  merely.  The  inquiry  is,  are  the  parties  mutually  in  error, 
and  did  they  act  upon  such  mutual  mistake,  not  whether  they  ought  so 
to  have  acted.  If,  in  consequence  of  such  mutual  mistake,  one  party  has 
received  the  property  of  the  other,  he  must  refund,  and  this  without  reference 
to  vigilance  or  negligence.  On  a  sale  and  purchase  of  real  estate,  the  rule 
and  the  principle  are  different  It  is  a  case  of  a  bargain  iu  which  the  law 
requires  the  exercise  of  care  and  attention.  A  party  cannot  then  allege 
himself  to  be  ignorant  of  a  fact,  of  which  he  was  put  upon  the  inquiry,  and 
of  which  he  could  have  obtained  a  knowledge  by  reasonable  diligence.  In 
cases  of  bargains  and  sales,  the  rule  is  applicable,  vigilaniihtis  fion  dormien- 
tibtu  leges  subveniunt.  Such  was  the  case  cited  of  Taj'lor  v.  Fleet  *  and  of 
which  there  are  many  instances  in  the  books.  But  where  there  is  no 
matter  of  contract,  no  bai'gain  or  sale,  there  is  no  call  for  the  exercise  of 
astuteness.  The  case  then  becomes  one  of  fact.  Was  there  or  not  an  error 
between  the  parties)  And  the  determination  of  that  fact  controls  the 
result.  Where  this  expression  of  the  w^ant  of  care  and  attention  is  used 
in  reference  to  cases  of  simple  mistakes  of  fact,  by  which  one  has  thus  re- 
ceived the  money  of  another,  and  that  it  is  thus  used  in  many  cases  can« 
not  be  denied,  the  expressions  have  not  been  duly  considered.  In  support 
of  this  view,  I  refer  to  Townsend  v,  Crowdy.'  A.  had  agreed  with  B.  to 
purchase  his  share  of  a  partnership  business,  for  a  given  sum,  subject  to 
diminution,  if  a  moiety  of  the  profits  for  three  years  should  be  less  than  a 
certain  amount.  Having  made  a  partial  investigation  of  the  accounts,  and 
believing  that  the  profits  had  reached  the  amount  named,  A.  paid  the  sum 
in  full.  Six  months  afterwards,  a  more  accurate  estimate  having  been 
made,  it  was  discovered  that  the  profits  were  considerably  less  than  the 
estimated  amount.  Held,  that  the  payment  having  been  made  under  a 
mistake  of  fact,  A.  was  entitled  to  recover  back  from  B.  the  sum  paid  in  ex- 
cess. In  ordering  judgment  upon  the  case  stated,  Erle,  Chief  Justice, 
said  :  '*  I  am  of  the  opinion  that  our  judgment  in  this  case  should  be  for 
the  plaintiff.  ...  It  seems,  from  a  long  series  of  cases  from  Kelly  v, 
Solari  *  down  to  Dails  v.  Lloyd,*  that  where  a  party  pays  money  under 
a  mistake  of  fact,  he  is  entitled  to  recover  it  back,  although  he  may,  at 
the  time  of  the  payment,  have  had  means  of  knowledge  of  which  he  has 
neglected  to  avail  himself."  Williams,  J.,  said :  "  I  am  entirely  of  the 
same  opinion.  .  .  .  Since  the  case  of  Kelly  v.  Solari,  it  has  been  established 
that  it  is  not  enough  that  the  party  had  the  means  of  learning  the  truth, 
if  he  had  chosen  to  make  inquiry.  The  only  limitation  now  is,  that  he 
must  not  waive  all  inquiry."    Willes,  J.,  concurred.     Btles,  J.,  said  :  **  I 
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am  of  the  same  opinion.  .  .  .  All  the  three  courts  have  held  that  the  right 
to  recover  back  money  so  paid  is  not  fettered  by  the  condition  suggested, 
that  there  shall  not  only  be  absence  of  knowledge  but  also  absence  of  the 
means  of  knowledge  of  the  facts.'' 

In  Kelly  v,  Solari,  above  referred  to,*  the  plaintiff  represented  a  life 
assurance  company,  and  brought  the  action  to  recover  from  Madame  Solari 
the  sum  paid  to  her  on  a  life  policy  of  .£1,000  in  favor  of  her  deceased  hus- 
band. The  deceased  having  neglected  to  pay  his  quarterly  premium  in 
September,  the  directors  of  the  company,  in  November  following,  wrote 
upon  the  policy  the  word  "  lapsed."  M.  Solari  died  in  October,  and  in  the 
February  following,  the  defendant  proved  her  husband's  will^  demanded 
the  payment  of  the  policy,  and  received  the  amount  less  a  sum  deducted 
for  payment  before  maturity.  The  directors  testified  that  at  the  time  of 
making  the  payment,  they  had  forgotten  that  the  policy  had  been  lapsed. 
At  the  trial  the  Lord  Chief  Baron  expressed  his  opinion,  that  if  the  directors 
had  had  knowledge,  or  the  means  of  knowledge,  of  the  policy  having  lapsed, 
the  plaintiff  could  not  recover,  and  that  their  afterwards  forgetting  it 
would  make  no  difference.  He  directed  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  move  for  a  verdict  for  the  amount  claimed.  On  such  motion 
being  made,  Lord  Abinger,  C.  B.,  said :  M  I  think  the  plaintiff  ought  to 
have  had  the  opportunity  of  taking  the  opinion  of  the  jury,  whether  in  reality 
the  directors  had  knowledge  of  the  facts,  and  therefore,  that  there  should  be 
a  new  trial  and  not  a  verdict  for  the  plaintiff;  although  I  am  now  prepared 
to  say  that  I  laid  down  the  rule  too  broadly  at  the  trial,  as  to  the  effect 
of  their  having  had  means  of  knowledge."  Parke,  B.,  concurred,  say- 
ing, amoug  other  things :  '*  The  position  that  a  person  so  paying  is  pre- 
cluded from  recovering  by  laches,  in  not  availing  himself  of  the  means  of 
knowledge  in  his  power,  seems  from  the  cases  cited  to  have  been  founded  on 
the  dictum  of  Mr.  Justice  Bayley,  in  Milner  v,  Duncan,'  and  with  all  re- 
spect to  that  authority,  I  do  not  think  it  can  be  sustained  in  point  of  law. 
If,  indeed,  the  money  is  intentionally  paid  without  refereuce  to  the  truth 
or  falsehood  of  the  fact,  the  plaintiff  meaning  to  waive  all  inquiry  into  it, 
and  that  the  person  receiving  shall  have  the  money  at  all  events,  whether 
the  fact  be  true  or  false,  the  latter  is  certainly  entitled  to  claim  it ;  but  if 
it  is  paid  under  the  impression  of  the  truth  of  a  fact  which  is  untrue,  it 
may,  generally  speaking,  be  recovered  back,  however  careless  the  party 
paying  may  have  been  in  omitting  to  use  due  diligence  to  inquire  into  the 
fact." 

The  case  of  Dails  v.  Lloyd,  referred  to  in  the  above  opinion,  is  reported 
also  in  12  Ad.  &  R  n.  s.  53L  These  cases  show  that  the  question  of 
care  and  diligence  does  not  arise  in  an  action  like  the  present. 

The  next  proposition  of  the  respondents  is,  that  by  the  discharge  of  their 
judgments  they  have  lost  their  lien  upon  the  real  estate  of  their  judgment 
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debtors,  and  if  compelled  to  refund  would  lose  their  debt.  To  state 
it  in  another  form,  they  insist  that  the  claim  against  them  cannot  be  main- 
tained,  unless  they  can  be  restored  to  their  original  position,  and  secured 
from  the  intervention  of  other  liens  and  purchases.  This  they  say  cannot 
now  be  done,  citing  Crozier  t^.  Acker. ^  That  was  the  case  of  a  mistake  of 
law.  The  Chancellor  says :  "  If  this  court  can  relieve  against  a  mistake 
in  law  in  any  case,  where  the  defendant  has  been  guilty  of  no  fraud,  which 
is  very  doubtful,  it  must  be  in  a  case  in  which  the  defendant  has  lost 
nothing  by  the  mistake,  and  where  the  parties  can  be  restored  to  the  same 
situation  in  which  they  were  at  the  time  the  mistake  happened/' 

The  application  of  this  principle  to  the  present  case  would  substantially 
destroy  the  rule  that  money  paid  in  mistake  of  facts  can  be  recovered  by 
the  payer  from  the  receiver.  If  the  facts  could  be  so  arranged,  that  there 
would  be  no  loss  to  either  party,  there  would  be  nothing  to  contend  about, 
and  no  such  actions  would  be  brought.  It  is  only  where  the  retention  or 
restoration  of  the  money  involves  a  loss  that  the  parties  are  anxious  about 
it.  It  is  an  ordinary  result  of  the  transaction,  that  the  party  receiving  has 
incurred  liabilities  or  paid  money  which  he  would  not  have  done,  except 
for  the  receipt  of  the  money.  I  find  no  case,  however,  in  which  this  has 
been  held  to  relieve  him  from  the  performance  of  his  duty.  In  the  present 
case,  the  one  party  or  the  other,  upon  the  facts  found,  will  lose  his  debt. 
By  cancelling  their  judgment,  the  respondents  will  have  lost  an  available 
security.  By  failing  to  receive  the  amounts  due  to  them  upon  their  sub- 
sisting executions,  the  appellants  will  have  lost  their  debt.  One  party  or 
the  other  being  compelled  to  lose,  the  question  is,  which  shall  it  be.  The 
answer  given  by  the  authorities  is,  that  the  party  having  the  legal  right 
must  prevail.  In  the  Canal  Bank  v.  Bank  of  Albany,'  which  was  an  action 
by  one  bank  to  recover  from  the  other  the  amount  of  a  draft  paid  to  it 
upon  a  forged  indorsement  of  the  name  of  the  payee,  the  plaintiff  recovered 
as  for  money  paid  by  mistake,  and  it  was  held  no  defence  to  show  that  the 
defendant  had  collected  the  money  as  the  agent  of  another  bank  in  the 
city  of  New  York,  and  had  in  good  faith  and  without  notice  paid  over 
the  money  to  its  principal.  Here  a  loss  was  inevitable  to  the  defendant  or 
its  principal,  and  it  was  impossible  to  restore  them  to  the  position  of  the 
holder  of  an  unmatured  and  unprotected  draft.  They  were  held  liable 
nevertheless. 

In  Bank  of  Commerce  v.  Union  Bank,'  the  same  principle  is  laid  down 
and  in  the  same  manner.  The  Union  Bank  had  paid  to  its  New  Orleans 
correspondent  the  money  received  from  the  plaintiff. 

In  Rheel  v.  Hicks,^  a  complaint  had  been  made  against  the  plaintiff  that 
he  was  the  father  of  a  bastard  child,  of  which  one  Louisa  Hope  was  preg- 
nant, and  upon  the  oath  of  the  said  Louisa.     The  plaintiff  was  arrested, 
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and  compromised  the  matter  with  the  superintendeDt  of  the  poor  by  pay- 
ing him  fifty  dollars  in  consideration  of  a  full  settlement  and  release  for 
the  child's  support.  It  turned  out  that  the  complainant  was  not  pregnant 
with  a  child  by  any  one,  and  that  she  was  not  delivered  of  a  child  at  all. 
The  plaintiff  brought  his  action  against  the  defendant  to  recover  back  the 
money  paid,  and  recovered.  This  court  also  held  that  the  fact  that  he 
had  paid  over  the  money  to  the  county  did  not  alter  the  case,  although 
it  was  his  duty  so  to  pay  over  all  moneys  received  for  the  support  of 
bastards. 

Neither  of  the  propositions  on  which  the  judgment  of  the  Supreme 
Court  is  supposed  to  be  based  can  be  maintained.  There  is  nothing  to 
except  this  case  from  the  general  principles  applicable  to  its  class,  and, 
upon  the  facts  found,  the  judgment  should  have  been  for  the  plaintiff. 

The  Supreme  Court  could  readily  vacate  the  satisfaction  of  the  judg- 
ments and  restore  the  defendants  to  their  former  position,  so  far  as  the 
judgment  debtors  are  concerned.  Should  there  have  been  boTia  fide  pur- 
chases in  the  mean  time,  the  case  would  be  more  complicated,  and  we  are 
not  called  upon  to  say  what  would  be  the  result.  In  any  event,  I  think 
this  consideration  cannot  prevent  the  plaintiffs  from  recovering  the  moneys 
justly  due  to  them.     Adams  v.  Smith ;  ^  Barker  v,  Bissinger.' 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Daniels,  J.,  dissenting.  The  money  which  formed  the  subject  of  the 
present  controversy  was  derived  from  a  sale  of  the  steamboat  Alida,  made 
under  executions  issued  upon  judgments  recovered  by  the  plaintiff  against 
her  owner.  The  purchaser  at  the  sale,  by  the  consent  of  the  plain- 
tiff, made  and  delivered  his  note  to  the  sheriff  for  the  amount  of  his 
bid.  And  when  the  money  in  dispute  was  paid,  it  was  paid  by  the  pur- 
chaser upon  judgments  recovered  against  the  same  defendant  in  favor  of 
the  Huguenot  Bank.  At  that  time  it  was  supposed  by  that  bank,  and 
also  by  the  plaintiff,  that  the  sale  had  in  fiict  been  made  under  the  execu- 
tions issued  upon  the  judgments  of  the  Huguenot  Bank,  and  that  conse- 
quently that  bank  had  the  prior  right  to  receive  the  money.  Under 
that  supposition  the  plaintiff  consented  that  the  money  should  be  paid 
upon  the  judgments  recovered  by  the  Huguenot  Bank,  and  that  they 
should  be  cancelled  of  record.  This  proved  to  be  a  mistake,  for  the  execu- 
tions of  the  Huguenot  Bank  had  expired  before  the  levy  upon  the  steam- 
boat was  made.  At  the  time  when  the  money  was  paid,  the  judgments 
of  the  Huguenot  Bank  were  liens  upon  real  estate  of  sufficient  value  to 
pay  and  satisfy  them.  This  was  afterwards  sold  under  other  judgments 
recovered  against  the  debtor,  and  the  proceeds  applied  in  payment  of  them. 
The  question,  therefore,  arises,  as  one  of  the  parties  must  be  subjected  to 
the  loss  of  the  money  in  controversy,  upon  whom  should  that  loss  in  justice 
and  equity  be  imposed  1     No  positive  wrong  can  be  attributed  to  either 
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of  them.  For  they  each  acted  under  the  mistaken  assumption  of  the 
existence  of  an  important  fact,  concerning  which  each  was  equally  hound 
to  inquire.  And  the  means  of  knowledge  of  its  actual  existence  were 
equally  accessible  to  them  both. 

Tlie  oousoquences  of  a  recovery  by  the  plaintiff  will  be  precisely  the 
same  to  the  defendant  as  those  arising  out  of  the  maintenance  of  the 
defendant's  defence  will  be  to  the  plaintiff.  If  the  plaintiff  shall  succeed, 
it  will  leave  the  defendant's  judgments  to  that  extent  unpaid,  but  incapa- 
ble of  being  restored  as  liens  upon  the  debtor's  property.  While  the  suc- 
cess of  the  defendant  will  leave  the  plaintiff^s  judgment  standing  against 
the  same  debtors,  divested  of  the  means  of  payment  which  the  levy  and 
sale  under  them  had  supplied  them  with.  For  while  the  levy  continued 
and  when  it  was  followed  by  the  sale,  the  plaintiff's  judgments  were  pro 
tanto  paid,  but  the  payment  was  not  an  absolute  satisfaction  or  dischai^. 
It  was  still  subject  to  the  contingency  that  thi  judgments  would  be  revived 
against  the  debtors  in  case  actual  payment  was  prevented,  without  any 
fault  of  the  creditor  or  of  the  sheriff  who  was  acting  in  its  behalf.  In  this 
case  no  such  fault  was  attributable  to  either.  For  by  the  mistake  of  the 
parties  the  money  which  was  realized  from  the  sale  of  the  property,  was 
applied  in  payment  of  other  debts  which  its  owner  was  equally  liable  to 
pay.  No  complaint,  therefore,  can  be  made  by  him,  for  he  has  had  the 
full  benefit  of  the  property  sold,  by  the  application  of  its  proceeds  in  the 
payment  of  his  debts.  And  under  those  circumstances  he  could  not  avail 
himself  of  the  technical  and  temporary  payment  made  by  means  of  the 
levy  and  sale,  which  was  afterwards  defeated  by  the  mistaken  action  of  his 
creditors  without  in  any  manner  increasing  his  liabilities,  for  the  purpose 
of  preventing  the  future  collection  of  the  plaintiff's  judgments.  People  v. 
Hodgson;^  Peck  v.  Tiffany.'  The  equities,  therefore,  were  entirely  equal 
between  the  parties  to  this  action. 

It  was,  however,  insisted  by  the  learned  counsel  for  the  plaintiff,  that 
his  client  enjoyed  the  legal  right,  and  that  it  should  prevail  for  that  reason. 
In  this  the  counsel  was  in  error,  for  until  the  money  was  actually  paid 
over,  the  creditor  had  no  legal  title  to  it  The  note  which  was  taken  by 
the  sheriff  upon  the  sale  was  owned  by  him,  for  the  benefit,  however,  of 
the  creditor  who  should  prove  to  be  legally  entitled  to  receive  its  proceeds. 
But  until  it,  or  the  proceeds  derived  from  it,  were  delivered  over  to  the 
creditor,  the  latter  acquired  no  legal  title  to  either.  As  neither  was  ever 
delivered  to  the  plaintiff,  but  the  proceeds  were  paid  to  the  defendant  with 
the  plaintiffs'  consent,  the  latter  can,  in  no  just  or  proper  sense,  be  said  to 
own  the  money  in  dispute.  The  most  that  can  be  affirmed  in  its  favor  is 
that  it  was  entitled  to  beeome  the  owner,  but  relinquished  its  right  to  do 
so  in  favor  of  the  defendant  And  this  united  the^  legal  title  with  the 
equities  then,  created  by  the  cancellation  of  the  defendant's  judgments  in 

1  1  Denio,  574,  578.  «  2  Com.  451,  466. 
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favor  of  the  latter,  which  in  equity  would  constitute  a  sufficient  answer 
to  the  plaintiffs'  action.  For  it  is  an  established  principle  of  that  juris- 
prudence, that  the  legal  title  shall  prevail  in  all  transactions  brought  within 
its  cognizance,  where  the  equities  prove  to  stand  upon  an  equality. 

The  recoveries  which  were  had  in  the  cases  relied  upon  by  the  plaintiffs* 
counsel  were  all  sustained  by  that,  principle,  for  the  evidence  showed  that 
the  moneys  which  the  defendants  were  required  by  the  judgments  to  re- 
fund, were  owned  by  the  plaintiffs  when  they  were  received  by  the  defend- 
ants. The  legal  title,  as  well  as  the  equitable  right,  united  in  support  of 
the  demands  made  by  the  plaintiffs ;  and  in  addition  to  that,  they  stood 
precisely  in  the  same  relation  to  the  persons  who  had  respectively  received 
the  moneys  from  them,  and  for  that  reason  could  maintain  similar,  or  other 
adequate  actions  or  proceedings  for  their  own  reimbursement.  Canal  Bank 
V,  Bank  of  Albany ;  ^  Bank  of  Commerce  v.  Union  Bank ;  *  Rheel  v.  Hicks.* 
Neither  of  these  elements  ftcist  in  the  plaintiffs'  favor  in  the  present  case, 
and  for  that  reason  its  action  to  recover  the  money  received  by  the  defend- 
ant in  consequence  of  the  mistake  does  not  derive  any  support  from  tbeir 
authority. 

This  action  is  founded  upon  the  equitable  consideration  that  the  defend- 
ant has  received  the  plaintiffs'  money  under  circumstances  rendering  it 
unjust  and  inequitable  for  it  to  retain  it.  Wherever  that  is  shown  to  be 
the  case  the  action  should  be  sustained  ;  but  where,  as  in  the  present  case, 
the  money  received  by  the  defendant  was  not  the  property  of  the  plaintiff, 
and  was  not  detained  against  equity  and  good  conscience,  neither  justice 
nor  precedent  will  sustain  the  action  brought  for  its  recovery.  In  cases  of 
this  description  it  has  long  been  held,  and  justly  so',  too,  that  the  defendant 
''  may  claim  every  equitable  allowance ;  in  short,  he  may  defend  himself 
by  everything  which  shows  that  the  plaintiff  ex  cequo  et  bono  is  not  entitled 
to  the  whole  of  his  demand,  or  any  part  of  it."  Eddy  v.  Smith ;  *  Wright 
t,  Butler ;  *  Buel  v.  Bough  ton.' 

And  it  has,  therefore,  been  held  that  the  action  for  the  recovery  of 
money  paid  by  mistake  should  not  be  so  far  extended  as  to  allow  it  to  be 
maintained  where  it  will  deprive  the  defendant  of  a  right.  Eathbone  v. 
Stocking ; '  Moyer  v.  Shoemaker  ; '  Barber  v,  Cttrj.^  And  this  qualifica- 
tion of  the  general  rule  clearly  includes  the  present  case. 

In  the  case  of  McDonald  v.  Todd,^^  the  action  was  brought  to  recover 
money  received  by  the  defendant  upon  a  judgment  recovered  by  him  under 
circumstances  quite  similar  to  those  presented  by  the  present  case ;  and  it 
was  maintained  solely  upon  the  ground  that  the  defendants*  attorney  had 
fraudulently  represented  the  lien  of  the  judgment  on  which  the  payment 

1  1  Hill,  287,  294.  «  3  Cora.,  230,  237.  »  25  N.  Y.,  289. 

*  18  Wend.  488,  4^0.  *  6  Wend.  284,  290.  •  2  Denio,  91. 

'  2  Barb.  135,  145.  8  5  Barb.  819,  822.  »  11  Barb.  549,  551-52. 
M  1  Grant  (Pa.),  17. 
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was  made,  to  be  prior  to  that  of  the  plaintiflFs.  Gibson,  J.,  who  delivered 
the  opinion  of  the  court,  held  that  the  defendant  could  have  retained  the 
money  if  it  had  not  been  for  the  fraud  perpetrated  by  his  attorney. 

There  is  no  legal  ground  upon  which  a  recovery  by  the  plaintiff  could  be 
properly  or  justly  sustained  ;  the  judgment  should,  therefore,  be  affirmed. 

All  the  judges,  except  Daniels,  J.,  concurring  with  Hunt,  C.  J.,  for 
reversal,  upon  the  grounds  stated  in  his  opinion, 

Judgment  reversed  and  new  trial  ordered. 


THE  UNION  NATIONAL  BANK  OF  TROY,   Respondent,   v.  THE 
SIXTH  NATIONAL  BANK   OF   NEW  YORK,  Appellant, 

In  the  Court  op  Appeals  op  New  York,  January  24,  1871. 

{Reported  in  4  Conutock,  462.] 

Appeal  by  the  defendant  from  a  judgment  of  the  late  General  Term  of 
the  Supreme  Court  in  the  third  district,  affirming  a  judgment  for  the 
plaintiff  upon  the  report  of  Justice  Ingalls,  as  referee. 

The  action  was  by  the  plaintiff,  a  bank  doing  business  in  the  city  of 
Troy,  to  recover  a  sum  of  money  alleged  to  have  been  paid  by  it,  under  a 
mistake  of  fact,  to  the  defendant,  a  bank  in  the  city  of  New  York. 

The  facts,  as  they  appear  by  the  referee's  fii^ding  and  the  evidence,  are 
these :  — 

The  defendants,  having  discounted  for  one  Cregan  a  note  of  one  Bassett 
to  Ashley,  for  $1000,  which  was  dated  September  26,  1865,  at  four 
months,  payable  at  the  Columbia  Bank,  Chatham  Four  Corners,  indorsed 
by  the  payee,  and  by  Davidson  and  Cregan,  sent  it  before  it  was  due  to 
the  plaintiffs  for  collection.  The  plaintiffs  sent  it  to  the  Columbia  Bank 
at  Chatham,  about  thirty  miles  from  Troy.  It  was  not  paid  on  the  29th 
of  January,  1866,  when  it  became  due,  but  protested,  and  notice  of  its  pro- 
test was  mailed  by  the  Columbia  Bank  to  all  parties  on  it.  The  defendants, 
upon  the  receipt  of  the  notice,  applied  to  Cregan,  and  he  paid  them  the  note 
and  took  it  up  on  the  5th  of  February,  1866.  He  did  not  receive  the 
note,  as  it  was  not  returned  by  the  plaintiffs.  On  the  same  5th  of 
February,  the  plaintiffs,  not  having  received  the  notice  of  protest  from  the 
Columbia  Bank,  and  believing  that  the  note  was  paid,  remitted  the 
amount  to  the  defendants.  The  defendants  received  the  remittance  of 
the  amount  of  the  note  on  the  6th  of  February,  and  supposing  that  the 
note  had  been  paid  after  its  protest,  at  once  refunded  the  amount  received 
by  them  to  Cregan,  the  indorser.  The  maker  and  payee  both  resided  at 
Chatham.     The  indorsers  Davidson  and  Cregan  resided  in  New  York.     On 
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the  9th  of  February  the  plaintiffs  for  the  first  time  wrote  to  the  Columbia 
Bank,  inquiring  about  the  note.  On  the  10th  the  Columbia  Bank  re- 
turned to  the  plaintiffs  the  note  protested,  and  plaintiffs  then  sent  the 
same  to  the  defendants,  who  received  it  on  the  12th.  The  plaintiffs 
then  claimed  from  defendants  the  money  sent  for  the  note.  They  de- 
clined because  they-  had  paid  it  over  to  Cregan,  who  refused  to  re- 
turn it,  and  because  they  were  not  liable.  The  plaintiffs  then,  under  an 
arrangement  with  the  defendants,  undertook  to  collect  the  note  from  the 
maker,  but  did  not  carry  the  same  into  effect.  Cregan  has  died  insolvent. 
He  alleged  that  he  had  parted  with  security  on  receiving  the  money  from 
the  defendants,  and  refused  to  pay  back  to  them  what  they  paid  him. 
There  was  no  proof,  however,  of  this. 

Samuel  Hand  and  James  Emott  for  the  appellants. 

Charles  F,  TaJbcr  for  the  respondent. 

FoLGER,  J.  The  rule  established  by  the  class  of  cases  of  which  The 
Kingston  Bank  v.  Eltinge  ^  is  one,  is  not  questioned  by  the  counsel  for 
appellants.  But  he  insists  that  there  is  a  distinction  between  them  and 
the  case  in  hand.  Admitting  that  there  was  a  mutual  mistake  in  sup- 
posing that  the  note  was  paid,  when  it  was  not  paid,  he  claims  that  the 
respondents  were  negligent  in  not  making  inquiry  and  using  the  means  at 
their  hand  for  arriving  at  correct  information  of  the  facts.  But  as  a  suffi- 
cient answer  to  this,  it  is  held  that  it  is  no  bar  to  an  action  that  the  party 
paying  had  the  means  of  knowing,  and  might  have  availed  himself  of 
those  means  by  care  and  attention,  and  thus  have  arrived  at  exact 
knowledge.     Waite  v.  Leggett.* 

"  Care  and  diligence  are  not  controlling  elements  in  the  case.  It  is  a 
question  of  fact  merely.  The  inquiry  is.  Are  the  parties  mutually  in  error, 
and  did  they  act  upon  such  mutual  mistake  1  Was  there  or  not  an  error 
between  the  parties?  And  the  determination  of  the  fact  controls  the 
result."     Kingston  Bank  v.  Eltinge.^ 

If  the  money  "  is  paid  under  the  impression  of  the  truth  of  a  fact  which 
is  untrue,  it  may,  generally  speaking,  be  recovered  back,  however  careless 
the  party  paying  may  have  been  in  omitting  to  use  due  diligence  to 
inquire  into  the  fact."  Kelly  v.  Solari ;  *  Marriott  v,  Hampton.*  If  it 
were  conceded  that  the  plaintiffs  were  subject  to  the  imputation  of  negli- 
gence, that  alone  would  not  bar  their  action. 

The  appellant's  counsel  urges,  however,  that  the  plaintiffs  were  the 
agents  of  the  defendants;  that  it  was  their  duty  to  collect  the  note  and 
remit  the  proceeds,  or  to  return  promptly  the  protested  paper.  They  did 
not  fail  in  the  first  branch  of  this  duty,  for  the  note  was  not  paid ;  nor  did 
they  fail  in  making  protest,  etc.,  of  the  note.  For  that  was  done  by  which 
all  prior  indorsers  to  the  defendants  were  chai*ged.    Notice  of  non-payment 

1  40  N.  Y.  391.  «  7  Cow.  195. 

«  9  M.  &  W.  64.  *  2  Sm.  L.  C.  403,  notes. 
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was  also  given  to  the  defendants.  It  would  not  be  claimed,  if  the  trans- 
action had  stopped  here,  that  the  defendants  would  have  any  cause  of 
complaint  against  the  plaintifis.  It  must  be  remembered  that  the  notice 
of  non-payment  meant  for  the  plaintiffs  was  lost  from  or  miscarried  in  the 
maiL  They  were  authorized  to  act  upon  the  natural  inference  from  the 
usual  course  of  business,  that,  no  notice  having  been  received  of  non-pay- 
ment of  the  note,  payment  had  been  made. 

There  was  thus  far  no  failure  of  duty  to  the  defendants.  And  the  case 
stands  the  same  as  if  the  relations  of  the  plaintiffs  and  defendants  were 
not  those  of  agent  and  principal.  And  the  omission  on  the  part  of  the 
plaintiffs  to  make  inquiry  and  obtain  correct  knowledge  is  no  more  preva- 
lent against  them  than  it  would  be  if  they  had  not  been  the  agent  of  the 
defendants. 

The  appellant's  counsel  makes  the  point  also  that  the  defendants, 
relying  upon  the  act  of  the  plaintiffs  and  paying  over  the  money  to 
Cregan,  from  whom  they  cannot  recover  it,  have  been  irreparably  injured, 
and  that  the  plaintiffs  are  estopped  from  denying  their  assertion  to  the 
defendants  that  the  note  had  been  paid.  The  facts  beanng  upon  this 
must  be  considered  as  they  existed  on  the  day  on  which  the  plaintiffs  first 
sought  from  the  defendants  repayment  of  the  money.  This  was  about  the 
11th  of  February,  1866;  and  for  some  time  subsequent  thereto,  Cregan 
was  a  dealer  with  the  defendants  and  had  on  deposit  with  them  an  average 
amount  lai-ge  enough  to  have  met  this  payment,  and  the  amount  of  the 
note  could  have  been  charged  against  this  deposit.  It  is  said  that  Cregan 
refused  to  repay  the  money,  alleging  that,  believing  the  note  had  been 
paid,  he  had  parted  with  collateral  security.  But  this  is  not  proven.  And 
the  findings  of  the  referee  put  the  refusal  of  the  defendants  to  repay  on  the 
ground  that  Cregan  could  not  be  required  to  pay  the  note.  There  is  no 
fact  found  or  proven  which  shows  this,  or  establishes  that  the  maker  and 
indorsers  of  the  note  were  not  on  that  day  just  ns  liable  to  the  defendants 
as  they  were  at  the  maturity  of  the  note.  Troy  City  Bank  v.  Grant ;  * 
"Wilkinson  v,  Johnson.^  The  defendants,  having  at  the  time  of  the  plain- 
tiffs' demand  upon  them  for  repayment  all  the  means  of  securing  them- 
selves from  loss  which  they  had  on  the  day  on  which  the  note  matured, 
and  thus  being  in  the  same  situation  in  which  they  were  before  the  pay- 
ment by  the  plaintiffs,  cannot  claim  that  they  were  immediately  injured 
by  the  act  of  the  plaintiffs.  When  injury  does  not  necessarily  result,  it  is 
wholly  immaterial  as  respects  the  plaintiffs  right  to  recover.  And  it  is  for 
the  defendants  to  show  that  injury  has  resulted.  Guild  t^.  Baldridge.' 
And  see  Eheel  v,  Hicks.^ 

The  judgment  of  the  General  Term  should  be  affirmed  with  costs  to  the 
respondent. 

1  Lalor,  Snpp.  119.  <  8  B.  &  C.  428. 

«  2  Swan,  295-304.  *  25  N.  Y.  289. 
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Church,  C.  J.,  and  Allen  and  GBOVEBy  J  J.,  concur.  Allen,  J.,  expressly 
on  the  ground  that  the  defendants  did  not  necessarily  sustain  loss  by  the 
mistake.  They  were  notified  in  time  to  reclaim  the  money  of  Cregan,  and 
there  is  no  evidence  to  show  that  the  situation  of  Cregan  or  the  defendants 
has  been  changed  in  the  mean  time,  or  that  either  had  parted  with  any 
security. 

Andrews,  J.,  absent.  Peckham,  J.,  having  been  a  member  of  the  court 
below,  did  not  sit. 


LEONARD  D.   WHITE  et  aL,  Appellants,  v.  THE  CONTINENTAL 

NATIONAL  BANK,   Respondent. 

In  the  Court  of  Appeals  of  New  York,  March  21,  1876. 

[Reported  in  64  New  York  Reports,  S17.] 

Appeal  from  judgment  of  the  General  Term  of  the  Conrt  of  Common 
Pleas  in  and  for  the  city  and  county  of  New  York,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict,  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  back  money  paid  by  plaintifiB  to 
defendant,  upon  an  altered  sight  draft  drawn  upon  plaintiffs  by  their  cor- 
respondent in  Buffalo. 

The  draft  was  drawn  for  the  sum  of  twenty-seven  dollars.  After  its 
delivery  to  the  payee,  and  before  presentation  and  acceptance,  it  was 
altered  so  as  to  change  the  amount  to  $2750.  It  was  sent  by  one  Hor- 
ton,  of  Baltimore,  to  Austin  Baldwin  &  Co.,  New  York,  and  received  by 
them  August  IC,  1869.  That  firm  deposited  it  on  the  same  day  with 
defendant,  and  for  its  avails  sent  to  Horton  a  sterling  bill  of  exchange  on 
London  at  sixty  days.  Defendant  credited  said  firm  the  amount  of 
the  draft  The  draft  was  presented,  August  17,  to  and  accepted  by 
plaintiffs,  payable  at  the  Leather  Manufacturers'  Bank,  by  whom  it  was 
paid  to  defendant.  In  the  regular  course  of  business  between  plaintiffs 
and  the  drawer  of  the  draft,  monthly  statements  of  accounts  were  rendered. 
The  August  account  was  rendered  the  forepart  of  September.  It  was  not 
examined  by  the  drawer  until  October  5,  when  the  alteration  was  first 
d\scovered.  Plaintiffs  were  advised  on  the  6th,  and  immediately  notified 
defendant. 

The  court  charged  among  other  things :  "  If  the  jury  believe  from  the 
evidence,  that  if  Austin  Baldwin  &  Co.  had  been,  either  directly  by  the 
plaintiffs  or  by  them  through^  the  defendants,  informed  within  a  reasonable 
time  after  the  acceptance  of  the  draft  by  the  plaintiffs,  that  the  same  was 
forged  for  an  amount  exceeding  the  sum  of  twenty-seven  dollars,  they, 
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Austin  Baldwin  ti;  Co.,  or  the  defendants,  could  have  taken  steps  to  trace 
and  arrest  the  crime  in  its  consummation,  and  have  prevented  the  accept- 
ance of  their  bill  of  exchange  on  the  City  Bank  of  London,  and  that  they 
failed  to  take  either  of  such  steps,  by  reason  of  the  acceptance  and  payment 
of  the  draft  in  question  by  the  plaintiffs,  and  the  failure  of  the  plaintiffs  to 
advise  them  of  such  forgery  until  on  or  about  October  6,  1869,  then  the 
plaintiffs  are  estopped  from  denying  the  genuineness  of  the  draft  in  ques- 
tion, and  that  the  defendants  are  entitled  to  a  verdict."  To  which  the 
plaintiffs'  counsel  excepted. 

Plaintiffs'  counsel  requested  the  court  to  charge,  that  plaintiffs  were  not 
bound  to  know  that  this  draft  had  been  altered  in  the  way  it  was  altered  ; 
and  that  all  they  were  bound  to  know  when  they  accepted  it  was  that  the 
signature  to  the  draft  was  genuine.  Also,  that  if  the  plaintiffs  were  not 
legally  chargeable  with  knowledge  of  the  fact  that  the  draft  had  been 
altered,  no  duty  devolved  upon  them  to  give  any  earlier  notice  than  was 
given,  either  to  Austin  Baldwin  k  Co.  or  anybody  else,  of  the  fact  of  the 
alteration. 

The  court  declined  so  to  charge,  and  the  plaintiffs'  counsel  excepted. 

Hamilton  OdelL  for  the  appellants. 

Wm,  Alien  BiitUr  for  the  respondent. 

Allen,  J.  The  right  of  a  party  paying  money  to  another  under  a  bona 
fide  forgetfulness  or  ignorance  of  facts,  to  recover  it  back  from  one  who  is 
not  entitled  to  receive  it,  is  well  established.  The  equitable  action  for 
money  had  and  received  will  lie  against  one  who  has  received  money 
which  in  conscience  does  not  belong  to  him.  Kelly  v,  Solari ;  ^  The  Bank 
of  Orleans  v.  Smith.^ 

The  doctrine  has  been  applied  repeatedly,  in  cases  analogous  to  the 
present.  Bank  of  Commerce  v.  The  Union  Bank ;  •  The  Continental  Na- 
tional Bank  v.  The  National  Bank  of  the  Commonwealth  ;  ^  National  Bank 
of  Commerce  v.  National  Mechanics'  Banking  Association ;  *  The  Marine 
National  Bank  v.  The  National  City  Bank.* 

That  the  plaintiffs  in  this  action  paid  to  the  defendant,  professing  to  be 
the  holder  of  the  bill,  the  face  of  it,  in  ignorance  of  the  facts  disentitling  the 
defendant  to  receive  the  same,  is  not  disputed.  Their  right  to  recover 
the  money  thus  paid  must  be  unquestioned,  unless  their  right  is  barred  by 
some  circumstance  which  takes  the  case  out  of  the  general  rule,  or  by  some 
act  of  their  own  they  have  lost  the  right. 

Certain  general  principles,  applicable  to  commercial  paper  and  regula- 
ting the  rights  and  obligations  of  the  several  parties  thereto,  are  very 
familiar  and  of  every-day  application. 

First.  The  plaintiffs,  as  drawees  of  the  bill,  were  only  held  to  a  knowl* 
edge  of  the  signature  of  their  correspondents,  the  drawers ;  by  accepting 
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and  paying  the  bill  they  only  vouched  for  the  genuineness  of  such  signa- 
tures, and  were  not  held  to  a  knowledge  of  the  want  of  genuineness  of  any 
other  part  of  the  instrument,  or  of  any  other  names  appearing  thereon,  or 
of  the  title  of  the  holder.  Kelly  v.  Solari ;  *  Broom's  Legal  Maxims,  257  ; 
National  Park  Bank  v.  The  Ninth  National  Bank  ;*  Merchants'  Bank  v. 
State  Bank ; «  Espy  v.  The  Bank  of  Cincinnati ;  *  Goddard  v.  The  Merchants' 
Bank* 

Second.  The  defendant,  as  holder  of  the  bill  and  claiming  to  be  en- 
titled to  receive  the  amount  thereof  from  the  drawees,  was  held  to  a 
knowledge  of  its  own  title  and  the  genuineness  of  the  indorsements,  and  of 
every  part  of  the  bill  other  than  the  signature  of  the  drawers,  within  the 
general  principle  which  makes  every  party  to  a  promissory  note  or  bill  of 
exchange  a  guarantor  of  the  genuineness  of  every  preceding  indorsement, 
and  of  the  genuineness  of  the  instrument.  Erwin  v.  Downs ;  •  TunibuU 
V.  Bowyer ;'  Story  on  Promissory  Notes,  §§  135,  379,  380,  381.  The  pres- 
entation of  the  bill,  and  the  demand  and  receipt  of  the  money  thereon,  was 
equivalent  to  an  indorsement.  The  drawees  had  a  right  to  act  upon  the 
presumptive  ownership  of  the  defendant  as  the  apparent  holder. 

The  facts  which  disentitled  the  defendant  to  receive  the  money,  aud  in 
ignorance  of  which  it  was  paid,  were  those  presumed  to  be  within  the 
knowledge  of  the  defendant  and  not  of  the  plaintiffs.  The  defendant,  in 
receiving  the  money  and  in  disposing  of  it,  did  not  act  upon  the  faith  of 
any  admission  by  the  plaintiffs,  express  or  implied,  of  any  fact  which  they 
now  controvert  in  prosecuting  this  action.  There  was,  therefore,  no  want 
of  good  faith,  no  negligence,  or  even  want  of  ordinary  care  on  the  part  of 
the  plaintiffs  in  the  payment  of  the  money.  The  defendant,  in  the  entire 
transaction,  acted  upon  other  evidence  of  its  right  to  the  money  than  the 
statement  or  actions  of  the  plaintiffs,  and  in  dealing  with  the  bill  and  with 
the  money,  its  avails,  acted  upon  the  apparent  title  and  genuineness  of  the 
instrument,  and  the  responsibility  of  those  from  and  through  whom  it 
received  the  bill.  The  plaintiffs,  therefore,  owed  no  duty  to  the  defendant 
in  respect  to  the  forgery  which  invalidated  the  bill  and  its  title  to  the 
moneys  represented  by  it. 

It  follows  that  there  could  be  no  negligence  on  the  part  of  the  plain- 
tiffs which  could  defeat  their  right  to  reclaim  the  money  paid  whenever 
the  forgery  and  the  consequent  mistake  in  the  payment  were  discovered. 
Owing  no  duty  and  making  no  misrepresentation,  there  was  no  estoppel  to 
bar  the  action.  The  case  is  distinguishable  from  The  Continental  National 
Bank  v.  The  National  Bank  of  the  Commonwealth,^  in  this,  that  in  the  case 
cited  the  officer  of  the  bank  pronounced  a  forged  certification  of  a  check  to 
be  genuine,  upon  which  the  payee  of  the  check  relied,  as  he  had  a  right  to 
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do,  and  thas  relying  neglected  to  take  the  means  then  in  his  power  to 
retrieve  his  position  and  save  himself  from  loss.  The  court  held  that  the 
circumstances  created  an  equitahle  estoppel,  and  that  the  bank  could  not 
thereafter  gainsay  the  genuineness  of  the  certification  which  it  had  adopted 
and  upon  which  the  other  parties  had  acted.  It  will  be  seen  that  this 
estoppel  was  based  upon  the  admission  of  a  fact  peculiarly  within  the 
knowledge  of  the  bank  upon  which  the  check  was  drawn,  and  which  it  was 
bound  to  know,  and  upon  a  positive  assertion  upon  which  the  other  party 
had  a  right  to  and  did  rely.  In  this  case,  as  we  have  seen,  the  plaintiffs 
made  no  assertion  of  any  fact  within  their  knowledge,  and  the  defendant 
did  not  act  or  forbear  to  act  upon  the  faith  of  anything  which  the  plaintiffs 
said  or  did  or  omitted  to  say  or  do. 

Again,  in  the  case  cited,  had  the  teller  of  the  certifying  bank  disclaimed 
the  forged  certification  and  pronounced  it  a  forgery  when  presented,  the 
holder  of  the  check  would  have  had  ample  time  to  arrest  the  swindler  at 
the  bank  of  the  State  of  New  York,  before,  as  the  evidence  showed,  he  had 
received  the  money  on  the  gold  checks,  and  before  he  went  to  the  sub- 
treasury  with  his  gold  certificates. 

In  the  case  at  bar,  it  is  the  merest  conjecture,  with  scarcely  a  possibility 
to  support  it,  that  the  defendant,  or  those  from  whom  it  received  the  bill, 
could  at  any  time  after  the  transmission  of  the  foreign  bill  of  exchange  to 
Baltimore,  have  taken  any  effectual  measures  either  for  arresting  the 
swindler  or  reclaiming  the  bill  bought  and  paid  for  upon  the  credit  of  the 
bill.  Estoppels  cannot  be  based  upon  mere  conjectures,  even  if  a  proper 
foundation  is  laid  for  them  in  other  respec^.  There  is  nothing  really  in 
the  case  to  distinguish  it  from  The  National  Bank  of  Commerce  v.  The 
National  Banking  Association,^  in  which  the  plaintiff  recovered. 

Should  this  action  be  retried  other  questions  may  arise  not  presented  by 
this  record,  growing  out  of  the  relations  between  the  defendant  and  other 
parties,  and  the  character  in  which  the  defendant  acted,  whether  as  agent 
or  principal.  Upon  the  present  record  the  equities  are  with  the  plaintiffs. 
If  they  hil  to  recover,  they  lose  the  money  absolutely  and  without  legal 
fault  on  their  part.  If  the  defendant  is  compelled  to  reimburse  the  plaintiffs, 
it  has  its  remedy  over  against  the  prior  indorsers ;  and  if  they  in  turn 
have  no  remedy  against  the  prior  indorsers,  it  is  because  they  have  chosen 
to  deal  with  irresponsible  persons,  or  those  of  whose  character  and  respon- 
sibility they  were  ignorant.  It  would  be  unjust  to  father  the  consequences 
of  their  method  of  dealing  upon  innocent  third  persons.  But  waiving  the 
question  as  to  the  responsibility  of  the  defendant  for  the  genuineness  of 
the  instrument,  and  taking  the  most  favorable  view  for  the  defendant, 
which  is  to  regard  it  as  the  case  of  a  mutual  mistake,  in  respect  to  which 
neither  was  in  fault,  and  in  that  view,  and  upon  that  theory,  the  case  is 
within  the  principles  decided  in  The  Bank  of  Commerce  v.  The  Union 
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Bank  ;  ^  The  Kingston  Bank  v,  Eltinge,^  and  the  plaintiffs  are  entitled  to  a 
new  trial. 

Upon  the  case  as  made  and  upon  the  exceptions  taken  at  the  trial,  I  am 
of  the  opinion  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Miller,  J.  (dissenting).  The  principle  is  well  settled  that  money  paid 
under  a  mistake  of  fact  may  be  recovered  back,  although  the  party  paying 
the  same  has  been  negligent  in  making  the  mistake,  unless  the  payment 
has  placed  the  other  party  in  such  a  position  as  would  render  it  unjust  to 
require  him  to  refund. 

Haying  this  doctrine  in  view  the  question  arises  whether  the  defendant 
was  liable  to  refund  the  avails  of  the  altered  draft  within  the  rule  stated, 
uuder  the  circumstances  presented  in  this  case.  The  draft  in  question 
was  accepted  by  the  plaintiffs  upon  the  seventeenth  day  of  August,  and  it  is 
claimed  that  the  defendant,  relying  upon  the  plaintiffs'  acceptance,  lost  the 
means  and  opportunity  of  stopping  payment  of  the  sterling  bill  of  ex- 
change which  had  been  issued  in  lieu  of  the  forged  draft,  by  the  plaintiffs' 
omission  to  inform  the  defendant  of  the  forgery,  and  that  the  question  of 
fact  whether  such  a  change  of  position  had  taken  place  as  affected  the 
defendant's  rights,  was  properly  submitted  to  the  jury  by  the  judge  upon 
the  trial.  The  charge  assumed  that  both  parties  acted  in  good  faith,  and 
that  negligence  could  not  be  imputed  to  either  in  dealing  with  the  forged 
draft,  and  in  this  respect  the  judge  charged  substantially  that  if  the  defen- 
dant, upon  being  advised  on  the  seventeenth  day  of  August,  could  have 
taken  precautionary  measures  which  would  have  prevented  it  from  sustain- 
ing this  loss,  then  the  plaintiffs  could  not  recover.  This  rule  as  the  case 
stood  was  not  erroneous,  and  can  be  upheld  within  the  authorities.  Con- 
ceding that  the  acceptance  of  the  draft  falls  within  the  rule,  that  by  a  cer- 
tification of  a  check  the  drawer  is  concluded  only  as  to  the  signature  of  the 
drawee  and  his  own  certification,  and  that  he  is  not  bound  to  know  the 
handwriting  of  the  filling  up,  yet,  when,  by  means  of  his  omission  to  act,  a 
loss  is  sustained,  the  party  in  fault  shall  bear  that  loss.  This  doctrine 
was  upheld  and  is  within  the  ruling  in  the  case  of  The  National  Bank  of 
Commerce  v.  The  National  Mechanics'  Bank.*  In  that  case  the  check  in 
controversy  was  altered  after  it  was  certified,  by  raising  the  amount,  and 
it  was  held  that  the  sum  paid  could  be  recovered  unless  it  was  shown  that 
the  holder  has  suffered  loss  in  consequence  of  the  mistake.  It  is  said,  in 
the  opinion  by  Judge  Rapallo  :  '^  If  the  defendant  had  shown  that  it  had 
suffered  loss  in  consequence  of  the  mistake  committed  by  the  plaintiff,  as, 
for  instance,  if,  in  consequence  of  the  recognition  by  the  plaintiff  of  the 
check  in  question,  the  defendant  had  paid  out  money  to  its  fraudulent  de- 
positor, then  clearly  to  the  extent  of  the  loss  thus  sustained  the  plaintiff 
6hould  be  responsible."     It  appeared  that  the  money  was  paid  before  the 
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check  was  presented  to  the  plaintiff,  and  that  the  loss  had  been  fully  in- 
curred by  the  defendant  before  the  plaintiff  had  made  the  mistake  which 
it  sought  to  have  corrected.  It  will  be  observed  that  the  case  differs 
materially  from  the  one  at  bar,  for  here  the  acceptance  was  made  by  the 
plaintiffs  after  the  drafb  had  been  altered,  and  not  before,  as  in  the  case 
cited,  and  it  cannot  be  doubted  that  the  mistake  committed  by  the  plain- 
tiffs by  the  recognition  of  the  draft  caused  the  defendant  to  pay  the  money. 
It  was,  therefore,  a  fair  question  for  the  jury  whether  the  loss  might  not 
have  been  averted  in  season  by  notice  of  the  forgery. 

The  case  is  also  brought  by  the  testimony  within  the  distinction  taken  by 
some  of  the  judges  in  The  Union  Bank  of  Troy  v.  The  Sixth  National  Bank 
of  New  York,^  that  where  the  defendant  necessarily  sustains  loss  by  the 
mistake,  unless  notice  in  time  to  prevent  such  loss  is  given,  no  recovery 
can  be  had.  It  was  not  necessary  to  establish  that  the  defendant  relied 
entirely  upon  the  plaintiffs'  acceptance  to  entitle  it  to  claim  the  benefit  of 
an  estoppel;  for  even  if,  iu  consequence  of  it,  he  refrained  from  using 
means  which  he  had  in  his  power  to  prevent  the  loss  finally  sustained,  the 
right  of  estoppel  will  be  upheld  and  the  loss  must  fall  on  the  party  who 
caused  it.  Continental  National  Bank  v.  National  Bank  of  the  Common- 
wealth.' The  plaintiffs,  by  failing  to  take  the  means  to  advise  the  defend- 
ant, are  brought  directly  within  the  rule  that  when  the  omission  of  a 
party  affects  the  act  of  another,  and  he  is  thereby  misled  and  influenced  to 
his  prejudice,  the  party  in  fault  must  bear  the  loss.  The  claim  that  the 
question  submitted  to  the  jury  which  has  been  discussed  was  not  material, 
and  that  there  was  no  evidence  to  guide  the  jury  in  determining  it,  is  not 
well  founded.  It  is  not  difficult  to  see  that  the  draft  given  may  have  been 
stopped,  the  forger  arrested,  the  acceptance  in  London  have  been  pre- 

« 

vented,  or  some  measures  have  been  adopted  which  would  have  saved  all 
parties  from  loss,  if  the  defendant  had  been  notified  of  the  forgery ;  and  it 
was  proper  for  the  jury  to  decide  this  question  of  fact. 

While  the  instructions  to  the  jury  asked  by  the  plaintifik'  counsel  and 
refused  contained  legal  propositions  which  were  abstractly  entirely  correct 
in  a  proper  case,  neither  of  them  were  applicable  to  the  question  of  fact, 
which  was  for  the  jury,  and  therefore  each  of  them  was  properly  refused. 

There  was  no  error  in  the  admission  of  evidence  or  in  any  of  the  rulings 
upon  the  trial,  and  the  judgment  should  be  affirmed,  with  costs. 

For  reversal :  Allen,  Rapallo,  Andrews,  and  Earl,  JJ. 
For  affirmance :    Miller,  J. ;   Church,  Ch.  J.,   and   Folgeb,  J.,    not 
voting.  Judgment  reversed, 

1  43  N.  Y.  452.  «  50  N.  Y.  576. 
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SECTION     IL 

FAILURE  OF  DEFENDANT  TO  PERFORM  CONTRACT. 

(a.)    Defendant  relying  on  Statute  of  Frandi* 

HOLLIS  v.  EDWARDS  and  Another. 
In  Chancery,  before  Sir  Francis  North,  L.  K.,  Mat  1,  1683. 

[Reported  in  1  Vernon,  169.] 

In  these  cases,  bills  were  exhibited  to  have  an  execution  of  parol  agree- 
ments touching  leases  of  houses,  and  set  forth  that  in  confidence  of  these 
agreements  the  plaintiffs  had  expended  great  sums  of  money  in  and  about 
the  premises,  and  had  laid  the  agreement  to  be  that  it  was  agreed  the 
agreements  should  be  reduced  into  writing.  The  defendants  pleaded  the 
statute  of  frauds  and  perjuries. 

For  the  plaintiffs  it  was  insisted  on  the  saving  in  the  act  of  parliament ; 
viz.,  Unless  the  agreement  were  to  be  performed  within  the  space  of  a 
year :  but  it  was  answered,  that  clause  did  not  extend  to  any  agreement 
concerning  lands  or  tenements.  Then  it  was  insisted  for  the  plaintiffs, 
that  undoubtedly  they  had  a  clear  equity  to  be  restored  to  the  considera- 
tion they  had  paid,  and  to  the  money  which  they  in  confidence  of  the 
agreement  had  expended  on  the  premises.^ 

As  touching  that  matter,  it  was  said  by  the  Lord  Keeper,  that  there 
was  a  difference  to  be  taken,  where  the  money  was  laid  out  for  necessary 
repairs  or  lasting  improvements,  and  where  it  was  laid  out  for  fancy  or 
humor ;  and  that  he  thought  clearly  the  bill  would  hold  so  far,  as  to  be 
restored  to  the  consideration  :  but  he  said,  the  difiiculty  that  arose  upon 
the  act  of  parliament  in  this  case  was,  that  the  act  makes  yoid  the  estate, 
but  does  not  say  the  agreement  itself  shall  be  void ;  and  therefore,  though 
the  estate  itself  is  void,  yet  possibly  the  agreement  may  subsist ;  so  that  a 
man  may  recover  damages  at  law  for  the  non-performance  of  it ;  and  if  so, 
he  should  not  doubt  to  decree  it  in  equity :  and  therefore  directed,  that 
the  plaintiffs  should  declare  at  law  upon  the  agreement,  and  the  defendants 
were  to  admit  it,  so  as  to  bring  that  point  for  judgment  at  law  ;  and  then 
he  would  consider  what  was  further  to  be  done  in  this  case. 

1  As  to  latter  point,  see  infrok.  —  Ed. 


SECT.  IL]  gray  V.   HILL.  483 


GRAY  V.  HILL. 
At  Nisi  Prius,  beforb  Best,  C.  J.,  June  20,  1826. 

[Reported  in  Ryan  f-  Moody,  420.] 

Assumpsit,  on  a  special  agreement,  to  assign  to  the  plaintiff  a  lease  of 
certain  premises,  of  which  the  defendant  was  possessed,  in  consideration  that 
the  plaintiff  would  put  the  premises  in  good  and  sufficient  repair,  within 
the  covenant  of  the  defendant  in  the  lease.  Averment,  that  the  plaintiff 
did  put  the  premises  in  repair,  and  breach,  that  the  defendant  refused  to 
assign  the  lease.  There  was  a  count  for  work  and  labor,  and  the  usual 
money  counts. 

It  was  proved,  that  the  premises  had  been  admitted  by  the  defendant  to 
be  in  extreme  want  of  repair,  and  that  the  landlord  had  given  the  defend- 
ant notice  of  his  intention  to  sue  him  on  the  covenant,  unless  the  premises 
were  put  into  sufficient  repair  within  a  certain  time.  Upon  this  it  was 
verbally  agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  repair  the  premises,  and  the  defendant  would  assign  his  lease  to 
him.  The  plaintiff  expended  a  considerable  sum  of  money  on  the  premises, 
and  put  them  in  complete  repair.  Upon  his  demanding  an  assignment  of 
the  lease  the  defendant  refused. 

Vaugkarij  Serjt.,  for  the  defendant,  contended,  that  the  agreement  was 
void  under  the  statute  of  frauds,  and  the  plaintiff  could  therefore  not  re- 
cover damages  for  the  breach  of  it;  the  plaintiff  undertook  the  repairs 
under  the  promise  of  an  assignment,  which  promise  was  not  binding. 

Wilde,  Serjt.  The  defendant  has  had  the  benefit  of  the  plaintiff's  labor, 
and  money  expended  at  his  request,  and  though  he  is  not  legally  liable  to 
assign  the  lease,  the  law  upon  his  refusal  implies  a  promise  to  compensate 
the  plaintiff.^ 

Best,  C.  J.  Tke  objection  is  a  most  dishonest  one,  but,  if  legal,  must 
prevail.  The  4th  section  of  the  statute  is  decisive  against  the  plaintiff  on 
the  special  count,  but  I  think  the  plaintiff  entitled  to  a  verdict  on  the 
others.  The  plaintiff  has  expended  this  money  for  the  benefit,  and  at 
the  instance  of  the  defendant ;  the  law  will  therefore  imply  a  promise  not 
touched  by  the  statute,  nor  within  the  danger  of  perjury  guarded  against 
by  it ;  the  agreement  is  executed  on  the  part  of  the  plaintiff,  and  the  de- 
fendant is  legally  liable  to  remunerate  him  for  what  he  has  done. 

Tke  cause  wcu  then  re/erred. 

WUde,  Serjt.,  and  Chitty  for  the  plaintiff. 
Vaughan,  Serjt.,  and  Justice  for  the  defendant. 

X  2  Fhillipps's  Evidence,  67. 
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KNOWLMAN  v.  BLUETT. 
In  the  Exchequer  Chambeei,  June  12,  1874. 

[Reported  in  Law  RepijrUf  9  Exchequer^  807.] 

Appeal  by  the  defendant  from  a  decision  of  the  Court  of  Exchequer 
refusing  a  rule  to  enter  aC  nonsuit.^ 

The  defendant,  who  was  the  father  of  seven  illegitimate  children  of  the 
plaintiff,  agreed  with  her  verbally  to  pay  her  300Z.  per  annum,  by  equal 
quarterly  instalments,  for  so  long  as  she  should  maintain  and  educate  the 
children.  At  the  time  of  the  making  of  the  promise  the  eldest  child  was 
about  fourteen  years  old.  For  several  years  the  plaintiff  maintained  and 
educated  the  children,  and  the  defendant  paid  the  agreed  sums.  At 
Michaelmas,  1870,  he  discontinued  his  payments.  The  plaintiff  continued 
to  maintain  and  educate  the  children,  and  in  May,  1873,  brought  an  action 
for  two  and  a  half  years*  arrears.* 

Arthur  Charles^  Cole,  Q.  C,  and  Lopez,  Q.  C,  with  him,  for  the  de- 
fendant. 

Folkardf  St,  Auhyn  with  him,  for  the  plaintiff,  was  not  called  on. 

Blackburn,  J.  We  are  of  opinion  that  the  Court  of  Exchequer  was 
right  in  refusing  a  rule  in  this  case.  The  bargain  between  the  parties  was 
that  if  the  plaintiff  would  take  care  of  and  maintain  the  children,  the 
defendant  would  pay  her  300Z.  a  year  as  long  as  she  did  so.  This  arrange- 
ment was  never  revoked,  and  the  plaintiff  having  taken  care  of  and  main- 
tained the  children,  now  sues  for  arrears  due  to  her.  It  is  said  th9.t  the 
action  is  not  maintainable  because  there  is  no  memorandum  in  writing  of 
the  bargain.  But  the  plaintiff  has  performed  her  part  of  it,  and  it  would 
be  unjust  if  she  could  not  obtain  repayment  of  the  sums  she  has  expended. 
She  could  have  maintained  an  action  for  *'  money  paid  at  the  defendant's 
request,"  and  it  would  have  been  no  answer  to  have  said  that  the  term  in 
respect  of  which  she  was  suing  was  longer  than  a  year,  and  that  the  agree- 
ment which  fixed  the  rate  of  remuneration  was  one  not  to  be  performed 
within  a  year.  We  think  that  in  substance  her  present  claim  is  for  money 
paid,  although  the  declaration  is  in  foi*m  upon  a  special  contract 

Keatino,  Mellor,  Lush,  Grove,  and  Archibald,  JJ.,  concurred. 

Judgment  affirmed* 

1  L.  R.  9  Ex.  L 

'  This  statement  of  facts  is  taken  from  the  head  notes.  —  Eo. 
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PULBROOK  V.  LAWES. 
In  the  Queen's  Bench  Division,  Januabt  19,  1876. 

[Reported  in  Law  Reports,  1  Queen* $  Bench  Dimnon,  284.] 

Declaration  that  the  plaintiff  and  the  defendant  agreed  that  the  defend- 
ant should  grant  to  the  plaintiff,  and  that  the  plaintiff  should  accept  of 
the  defendant,  a  lease  of  a  dwelling-house  in  Seven  Sisters  Eoad,  for  seven, 
fourteen,  or  twenty-one  years,  upon  condition  that  the  defendant  should 
carry  out  certain  suggestions  of  the  plaintiff  as  to  certain  specified  altera^ 
tions  and  improvements  in  and  to  the  dwelling-house,  the  plaintiff  to  pay 
75/.  towards  the  alterations  and  improvements,  at  the  yearly  rent  of  l20/., 
and  that  before  the  execution  of  the  lease  the  defendant  should  execute  the 
alterations  and  improvements,  and  all  conditions  were  fulfilled,  etc.,  to 
entitle  the  plaintiff  to  have  the  alterations  and  improvements  executed  by 
the  defendant,  yet  the  defendant  has  not  executed  the  alterations  and  im- 
provements, etc.,  whereby  the  plaintiff  has  been  deprived  of  the  said  lease, 
and  divers  expenses  incurred  by  the  plaintiff  in  preparing  to  take  posses- 
sion of  the  house  and  in  making  certain  alterations  and  improvements  in 
anticipation  of  the  said  alterations  and  improvements  being  executed  by 
the  defendant,  by  his  permission,  became  wholly  lost  and  useless  to  him. 

Common  counts  for  work  done  and  materials  provided  by  the  plaintiff 
for  the  defendant,  for  money  paid,  and  money  due  upon  accounts  stated. 

Pleas,  as  to  first  count,  denial  of  the  agreement  and  the  breaches.  As  to 
the  common  counts,  never  indebted.     Joinder  of  issue. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  award 
of  an  arbitrator,  who  stated  the  following  case  :  — 

1.  The  plaintiff  is  an  attorney  and  solicitor,  and  the  defendant  is  a 
cabinet-maker.  The  plaintiff,  in  a  letter  dated  the  20th  of  May,  1873, 
proposed  to  take  a  lease  of  one  of  the  defendant's  houses  if  he  would  carry 
out  certain  suggestions  and  alterations  contained  in  the  letter.  A  corres- 
pondence ensued  between  the  parties,  and  it  was  ultimately  agreed  between 
them  that  certain  alterations  should  be  done,  the  plaintiff  to  pay  a  sum  of 
75/.  towards  them. 

2.  The  plaintiff  wished  to  have  the  drawing-room  painted  in  a  particu- 
lar way,  and  the  defendant  consented  that  he  should  send  in  his  own  work- 
men to  paint  it,  and  he  accordingly  did  so.  Gas-pipes  were  laid  down  by 
the  plaintiff,  and  certain  alterations  and  improvements  were  made  by  him 
with  the  defendant's  knowledge  and  consent,  and  with  a  view  to  the  plain- 
tiff's occupancy  of  the  premises.  In  anticipation  of  the  house  being  handed 
over  to  him  in  accordance  with  the  terms  proposed  in  the  letter  of  the  20th 
of  May,  and  subsequent  letters,  the  plaintiff  ordered  certain  gas  fittings, 
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cornices,  and  blinds  to  be  made  to  fit  the  house,  and  paid  certain  sums  of 
money  for  work  done  and  materials  provided  at  the  defendant's  request  for 
decorating  the  drawing-room  and  making  the  agreed  alterations. 

3.  From  divers  causes  the  alterations  and  suggestions  proposed  by  the 
plaintiff  and  agreed  to  be  done  by  the  defendant  were  so  long  in  being 
carried  out  by  the  defendant  (and  never  were  in  fact  fully  carried  out)  that 
the  plaintiff  was  compelled  to  decline  to  take  the  house ;  the  fittings  for 
gas,  cornices,  and  blinds  which  he  had  had  expressly  made  for  the  house 
he  was  obliged  to  sell  at  a  loss ;  and  the  money  he  paid  for  work  and  labor 
done  at  the  defendant's  request  was  also  lost  to  him. 

4.  It  is  alleged  on  the  part  of  the  defendant  that  certain  letters  to  be 
found  in  the  appendix  to  this  case  form  no  agreement  so  as  to  satisfy  the 
requirements  of  the  4th  section  of  the  Statute  of  Frauds,^  and  this  ques- 
tion, at  the  request  of  the  defendant,  is  submitted  for  the  consideration  of 
the  court. 

5.  In  the  event  of  the  court  being  of  opinion  that  the  point  is  sustain- 
able, and  goeft  to  the  whole  declaration,  then  the  arbitrator  directed  a 
verdict  to  be  entered  for  the  defendant  generally. 

6.  In  the  event  of  the  court  being  of  opinion  that  the  objection  goes  to 
the  first  count  only,  then  he  directed  a  verdict  to  be  entered  for  the  de- 
fendant on  the  first  count,  and  for  the  plaintiff  on  the  money  counts  for 
51/.  3«. 

7.  In  the  event  of  the  court  being  of  opinion  that  the  point  raised  must 
fail,  then  he  directed  that  a  verdict  be  entered  for  the  plaintiff  on  the  first 
count  for  40/.,  and  on  the  money  counts  51/.  3«. 

Horace  Brown^  W,  G.  Harrison  with  him,  for  the  plaintiff. 

BaylU,  Q.  C,  T.  E.  BaylU  with  him,  for  the  defendant. 

Blackburn,  J.  I  think  that  when  we  get  over  the  difficulty  of  under- 
standing the  question  which  has  been  submitted  to  us  the  law  is  tolerably 
clear.  The  plaintiff  and  the  defendant  wrote  certain  letters,  and  had  cer- 
tain interviews  as  to  a  house  of  the  defendant,  and  the  result  of  these  let- 
ters and  interviews  was  that  the  plaintiff  proposed  to  take  a  lease  of  the 
house  if  the  defendant  would  carry  out  certain  improvements  and  alterations. 
Some  of  these  improvements  and  alterations  were  completed,  and  then  I 
think  the  case  finds  as  a  fact,  that  it  was  agreed  that  a  lease  should  be 
granted,  that  the  rest  of  the  alterations  should  be  executed  by  the  defend- 
ant, but  that  the  plaintiff  should  pay  75/.  towards  them.  The  first  question 
is,  whether  the  letters  between  the  plaintiff  and  defendant  are  a  sufficient 
memorandum  in  writing  to  enable  the  plaintiff  to  maintain  an  action  on  the 
agreement  to  grant  a  lease.  [The  learned  judge  referred  to  the  letters,  and 
expressed  his  opinion  that  they  were  insufficient  to  constitute  such  a  mem- 
orandum.] I  think,  therefore,  that  as  regards  that  part  of  his  claim  the 
plaintiff  is  not  entitled  to  recover. 

^  It  is  not  necessary  to  set  out  these  letters. 
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But  then  comes  another  question.  The  plaintiff  wished  to  have  the 
drawing-room  painted  in  a  particular  way,  and  the  defendant  consented 
that  the  plaintiff  should  send  in  his  own  workmen  to  paint  it,  and  he 
accordingly  did  so.  It  is  said  by  Mr.  Baylis  that  this  painting  was  not  one 
of  the  terms  of  the  agreement,  and  that  it  was  fanciful  painting  and  of  no 
benefit  to  the  house.  But  the  arbitrator,  no  doubt,  took  into  considera- 
tion the  question  whether  there  was  any  benefit  to  the  premises  or  not. 
He  says  "  The  plaintiff  wished  to  have  the  drawing-room  painted  in  a 
particular  way,  and  the  defendant  consented  that  he  should  send  in  his 
own  workmen  to  paint  it,  and  he  accordingly  did  so."  He  further  says, 
"  Gas-pipes  were  laid  down  by  the  plaintiff,  and  certain  alterations  and  im- 
provements were  made  by  him  with  the  defendant's  knowledge  and  con- 
sent, and  with  a  view  to  the  plaintifi^s  occupation  of  the  premises ; "  and, 
further,  '*  In  anticipation  of  the  house  being  handed  over  to  him,  the  plain- 
tiff ordered  certain  gas-fittings,  cornices,  and  blinds  to  be  made  to  fit  the 
house,  and  paid  certain  sums  of  money  for  work  done  and  materials  pro- 
vided at  the  defendant's  request  for  decorating  the  drawing-room,  and 
making  the  agreed  alterations."  Then  follows  this  statement:  ''From 
divers  causes  the  alterations  and  suggestions  proposed  by  the  plaintiff  and 
agreed  to  be  done  by  the  defendant  were  so  long  in  being  carried  out  by 
the  defendant  (and  never  were  in  fact  fully  carried  out)  that  the  plaintiff 
was  compeUed  to  decline  to  take  the  house ;  the  fittings  for  gas,  cornices, 
and  blinds,  which  he  had  had  expressly  made  for  the  house,  he  was  obliged 
to  sell  at  a  loss ;  and  the  money  he  paid  for  work  and  labor  done  at  the 
defendant's  request  was  also  lost  to  him."  This  statement  is  not  clearly 
expressed,  but  I  think  that  it  must  be  taken  to  mean  that  through  the 
defendant's  default  the  plaintiff  was  prevented  from  taking  possession  of 
the  house. 

Now,  if  the  plaintiff  had  gone  into  possession,  and  pajd  75L,  and  had 
afterwards  been  turned  out,  either  ftt)m  the  defendant's  default  or  in  any 
other  manner,  could  not  he  have  brought  an  action  to  recover  back  the 
75/.  1  I  think  he  could,  for  it  was  money  the  consideration  for  which  had 
totally  failed.  Instead  of  this,  it  appears  that  in  the  present  case  the 
defendant  had  arranged  to  make  the  alterations  himself,  but  that  the 
plaintiff  did  part  of  them  in  his  place.  I  think  that  so  far  as  the  plaintiff 
did  the  work  instead  of  the  defendant,  it  was  equivalent  as  between  the 
parties  to  payment.  If  the  agreement  had  continued,  the  plaintiff  could 
not  have  sued  for  the  75L  ;  but  when  the  contract  goes  off,  it  is  exactly  the 
same  thing  as  if  the  consideration  had  failed,  and  the  plaintiff  is  entitled 
to  recover  the  value  of  what  the  defendant  has  received  under  a  quantum 
meruit.  It  is  clear  that  he  is  entitled  to  recover  something,  and  here  the 
arbitrator  has  fixed  the  amount.  The  argument  of  Mr.  Baylis  is,  that  as 
the  agreement  is  one  concerning  an  interest  in  land,  and  is  not  in  writing, 
it  cannot  be  given  in  evidence.     But  an  agreement  which  cannot  be  put 
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in  evidence,  such  as  an  unstamped  document,  may  be  looked  at  for  a  col- 
lateral purpose.  It  would  be  very  unjust  if  the  plaintiff  were  not  paid  for 
what  he  has  done  at  the  defendant's  request  simply  because  the  Statute  of 
Frauds  prevents  the  agreement  from  being  given  in  evidence,  and,  in  spite 
of  the  Act,  I  think  he  may  recover  under  a  quantum  meruit. 

Several  cases  were  cited  on  behalf  of  the  defendant.  One  of  these  is 
Cocking  V.  Ward.^  But  that  case  was  decided  before  the  Ck>mmon  Law 
Precedure  Acts  came  into  operation,  and  when  there  was  not  the  same 
power  of  amending  the  special  count  as  there  is  now  ;  the  court,  however, 
held  that  the  plaintiff  might  recover  the  money  due  to  her  under  the 
count  for  accounts  stated.  Now  there  are  many  cases  which  establish  that 
no  account  can  be  stated,  unless  in  respect  of  a  debt.  In  Cocking  v.  Ward,^ 
there  could  not  be  a  count  for  land  sold  and  delivered,  and  they  had  to 
resort  to  a  subsequent  acknowledgment  to  support  the  count  for  accounts 
stated.  But  now-a-days,  when  a  liability  is  proved,  the  plaintiff  is  not 
defeated  through  a  mistake  in  his  pleadings ;  and  though  this  may  lead  to 
some  looseness,  I  think  it  is  much  more  calculated  to  promote  justice. 
Under  a  quantum  meruit  the  plaintiff  may  recover,  and  the  defendant  can- 
not retain  the  benefit  without  paying  the  price. 

Lush,  J.  I  am  of  the  same  opinion.  The  facts  of  this  case  are  that  the 
defendant  agreed  to  grant  a  lease  of  a  house  to  the  plaintiff  for  seven, 
fourteen,  or  twenty-one  years,  and  it  was  at  first  part  of  the  agreement 
that  the  plaintiff  should  pay  75/.  towards  certain  alterations  in  the  house. 
Afterwards,  the  defendant  agreed  that  the  plaintiff  should  send  in  his 
workmen  to  paint  the  drawing-room  in  a  ptulicular  manner.  Now,  it  seems 
to  me  quite  clear  that  the  agreement  between  the  plaintiff  and  the  defend- 
ant was  never  expressed  in  writing  so  as  to  satisfy  the  Statute  of  Frauds. 
The  plaintiff  cannot,  therefore,  bring  an  action  on  the  agreement ;  but  the 
question  remains,  can  he,  under  the  common  counts,  recover  the  amount 
which  he  has  expended  on  the  house  according  to  the  finding  of  the  arbi- 
trator. Now,  it  seems  to  me,  that  what  the  plaintiff  did  was  veiy  much  aa 
if  he  had  paid  the  75Z.  into  the  hands  of  the  defendant  after  the  making  of 
the  agreement,  in  which  case  he  would  clearly  be  entitled  to  recover  back 
the  money.  I  cannot  see  that  the  fact  that  he  has  expended  the  money 
upon  the  improvement  of  the  house  with  the  consent  of  the  defendant  can 
make  any  difference. 

I  quite  feel  that  in  deciding  as  we  do,  we  are  going  counter  to  Hodgson 
V,  Johnson.*  There  the  defendant,  tenant  of  a  brick-yard,  agreed  verbally 
with  the  plaintiff  that  the  plaintiff  should  go  into  possession,  taking  the 
plant  and  bricks  at  a  valuation,  and  the  defendant  was  to  pay  the  rent  due 
from  him.  It  was  held  that  the  plaintiff,  though  he  had  gone  into  posses- 
sion, and  had  his  goods  sold  under  a  distress,  could  not  recover  under  the 

1  1  C.  B.  858  ;  16  L.  J.  C.  P.  245.       . 
«  £.  B.  &  £.  685  ;  28  L.  J.  Q.  B.  88. 
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agreement  to  pay  the  rent,  as  it  was  not  in  writing.  But  the  only  point 
taken  before  the  court  was  whether  the  agreement  to  take  the  bricks  could 
be  severed  from  the  agreement  as  to  the  occupation.  It  is  strange  that 
the  court  seems  to  have  overlooked  the  fact  that,  quite  independently  of 
the  agreement  to  transfer  the  lease,  the  circumstances  of  the  case  origi- 
nated a  claim  for  compensation.  If  the  point  were  to  arise  again,  I  am  in- 
clined to  think  that  the  decision  would  not  be  followed.  This  being  so,  I 
think  the  plaintiff  is  entitled  to  recover  back  the  money  which  he  has 

paid,  as  on  a  failure  of  consideration. 

Jftdgment/or  tfie  plaintif. 


NATHANIEL  S,   GREER  v.   AMOS   GREER. 
In  the  Supreme  Judicial  Court  of  Maine,  July  Term,  1840. 

[Reported  in  18  Afaine  Reports^  16.] 

The  action  was  assumpsit,  wherein  the  plaintiff  alleged  that  the  de- 
fendant became  surety  for  him  to  the  amount  of  $39.07,  and  that  he  con- 
veyed to  the  defendant,  for  security  and  indemnity,  his  farm  worth  $700  ; 
that  he  paid  the  debt  for  which  the  defendant  was  his  surety ;  that  the 
defendant  afterwards  conveyed  the  farm  to  a  third  person ;  that  he  re- 
quested the  defendant  to  re-convey  the  land,  and  that  he  wholly  refused 
to  convey  to  the  plaintiff,  and  conveyed  the  land  to  a  third  person.  There 
was  also  a  count  for  money  had  and  received. 

At  the  trial  before  Emery,  J.,  the  plaintiff  offered  to  prove,  that  on 
April  6,  1830,  the  plaintiff  conveyed  his  farm  to  the  defendant,  worth 
$700,  in  consideration  that  he  would  pay  to  Norris  a  debt  of  about  $40, 
due  from  the  plaintiff,  it  being  then  agreed,  that  if  plaintiff  should  in- 
demnify the  defendant  and  save  him  harmless  from  the  debt  to  Norris, 
that  the  defendant  should  re-convey  the  farm  to  the  plaintiff ;  that  in  July, 
1836,  the  parties  met  at  the  house  of  a  magistrate  for  the  purpose  of  mak- 
ing and  executing  a  re-conveyance  of  the  farm,  they  then  agreeing  that  the 
plaintiff  had  fully  repaid  and  indemnified  the  defendant  for  the  Norris 
debt,  and  the  defendant  expressed  his  willingness  to  execute  a  deed  to  the 
plaintiff,  and  it  being  inconvenient  at  that  time  for  the  magistrate  to  pre- 
pare the  deed  the  parties  separated  ;  that  afterwards,  the  defendant  fre- 
quently admitted  that  he  had  been  fully  paid  and  indemnified  for  the 
Norris  debt,  and  agreed  to  execute  a  deed  of  the  land  to  the  plaintiff  and 
to  fulfil  the  agreement  on  his  part ;  that  afterwards,  October  17,  1836,  the 
defendant  conveyed  the  same  farm,  by  deed  of  warranty,  to  one  Thomas, 
who  has  since,  by  process  at  law,  recovered  seizin  and  possession  thereof 
against  the  plaintiff;  that  in  pursuance  of  the  agreement,  the  magistrate 
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yvroie  a  deed  from  the  defendant  to  the  plaintiff,  from  the  original  deed  left 
for  that  purpose ;  and  that  the  defendant  came  afterwards  and  took  away 
the  old  deed,  and  said  that  the  plaintiff  had  not  behaved  well,  and  he 
should  not  execute  the  new  deed.  There  was  no  written  agreement  be- 
tween the  parties.  The  counsel  for  the  defendant  objected  to  the  admis- 
sion of  this  evidence  or  of  any  part  thereof,  on  account  of  its  not  being 
in  writing,  and  it  was  for  this  cause  excluded  by  the  judge.  A  nonsuit 
was  then  entered,  by  consent,  which  was  to  be  set  aside,  if  the  testimony 
should  have  been  admitted. 

J,  Williamson  for  the   plaintiff. 

W,  G,  Crosby  for  the  defendant. 

The  opinion  of  the  court  was  drawn  up  by 

Weston,  C.  J.  The  contract  upon  which  the  plaintiff  declares  is  void 
by  the  statute  of  frauds.  Where  the  party  who  would  avail  himself  of 
this  statute,  has  himself  been  guilty  of  fraud,  the  party  injured  may  often 
have  a  remedy  in  equity,  and  sometimes  at  law.  There  are  cases  where  a 
court  of  equity  would  decree  a  specific  performance,  when  the  estate  had 
not  been  previously  conveyed  to  a  bona  fide  purchaser,  without  notice.  And 
when  it  has^  a  decree  might  pass  against  the  fraudulent  party,  to  make 
compensation  in  damages. 

It  has  been  said,  that  where  a  court  of  chancery  would  decree  a  specific 
performance,  upon  a  parol  contract  for  the  sale  of  land,  on  the  ground  of 
fraud,  damages  might  be  recovered  at  law,  based  upon  such  fraud,  in  a 
proper  action ;  but  not  assumpsit  upon  the  contract.  Boyd  v,  Stone.^  It 
is,  however,  there  stated,  that  "  no  instance  can  be  found  in  the  reports  of 
chancery  cases  of  a  specific  performance  decreed,  where  the  fraud  consisted 
only  of  a  breach  of  promise."  The  facts  offered  to  be  proved  present  a 
case  of  great  oppression.  Whether  any  relief  could  be  afforded  in  chanoeiy, 
we  are  not  called  upon  to  determine.  We  are,  however,  quite  clear,  upon 
the  authorities,  that  the  plaintiff  cannot  maintain  assumpsit,  upon  the  ex- 
press  contract. 

We  are  further  of  the  opinion,  that  the  plaintiff  is  entitled  to  reclaim 
what  he  has  paid,  since  the  conveyance  of  the  land,  upon  an  assumpsit 
implied  by  law.  For  the  liability  undertaken  by  the  defendant  for  the 
plaintiff,  the  latter  put  property  into  his  hands  far  transcending  what  was 
wanted  for  his  indemnity.  When  the  defendant,  therefore,  paid  what  he 
had  assumed,  retaining  the  property,  and  being  thereby  more  than  reim- 
bursed, he  had  no  further  claim  upon  the  plaintiff.  The  payment  subse- 
quently made  by  him  was  to  re-purchase  the  estate  upon  the  parol  contract. 
It  was  upon  this  consideration  alone  that  the  defendant  could  equitably 
receive  or  retain  it.  These  parol  contracts,  although  not  legally,  are 
morally  binding,  and  payments  made  under  them  cannot  be  reclaimed,  so 
long  as  the  party  receiving  is  in  no  fault.     But  if  he  repudiates  the  contract, 

1  11  Mass.  842. 
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a  right  of  reclamation,  upon  the  principles  of  equity  and  good  conscience, 
accrues  to  the  other  party.  Here  the  defendant  has  repudiated  the  contract, 
by  depriving  himself  of  the  power  of  fulfilment.  Richards  v,  Allen.^  Having 
a  second  time  received  of  the  plaintiff  what  he  had  paid  for  him,  he  holds 
the  sum  last  received  for  the  use  of  the  plaintiff;  and  to  that  extent,  we 
are  satisfied  the  action  may  be  maintained,  if  the  case  stated  can  be  made 
out  in  proof.  NontuU  set  iuide. 


ADDISON  D.  HAWLEY   v.  ELISHA  MOODY. 
Ik  the  Supreme  Court  op  Vermont,  Ootober  Term,  1852. 

[Reported  in  24  Vermont  EeporU,  603.] 

This  was  an  action  of  assumpsit.  Plea,  the  general  issue,  and  trial  by 
the  court. 

On  trial,  the  plaintiff  gave  evidence  tending  to  prove,  that  on  the  11th 
day  of  July,  1851,  he  contracted  with  the  defendant  for  a  lease  of  the 
defendant's  tavern-stand  in  Waterbury,  (called  the  Waterbury  House),  for 
one  year  from  and  after  the  first  day  of  September,  1851,  for  six  hundred 
dollars ;  and  paid  the  defendant  at  the  time  one  hundred  dollars,  in  a  gold 
watch,  which  defendant  received  as  a  payment  of  one  hundred  dollars 
towards  the  rent.  And  it  was  further  stipulated  at  the  time,  that  the  par- 
ties should  meet  at  Mr.  Dillingham's  office  as  soon  as  he  returned  home 
(he  being  absent  that  day),  and  execute  a  written  lease.  The  contract  was 
all  in  parol.  The  plaintiff  called  upon  the  defendant  for  the  lease,  and  the 
defendant  soon  after,  on  the  same  day,  tendered  the  watch  back  to  the 
plaintiff,  which  the  plaintiff  refused  to  receive,  and  the  watch  was  after- 
wards attached  by  one  of  the  plaintiff's  creditors,  and  sold  on  execution 
against  the  plaintiff. 

The  defendant,  on  the  14th  day  of  July,  1851,  leased  the  same  premises 
to  one  Howard  for  one  year,  and  declined  to  lease  them  to  the  plaintiff. 
The  plaintiff  tendered  to  the  defendant,  on  the  first  day  of  September, 
1851,  five  hundred  dollars  in  specie,  and  demanded  a  lease  of  the  premises, 
according  to  the  contract,  which  defendant  declined. 

The  county  court,  March  term,  in  Washington  county,  1852,  Poland,  J., 
presiding,  — adjudged  that  plaintiff  could  not  recover,  and  rendered  judg- 
ment for  defendant.     Exceptions  by  plaintiff. 

T.  P,  Hedfield  for  plaintiff. 

Peek  <k  Colby  and  DiUingham  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfteld,  J.  1.  The  statute  of  frauds  in  this  State  contains  no  excep- 
tion of  leases,  or  contracts  for  leases  in  ftUuro,  as  is  found  in  the  English 

1  17  Maine.  296. 
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statute  and  in  aome  of  the  other  States.     This  case  falls,  therefore,  within 
the  statute. 

2.  Part-performance  has  not  been  regarded  as  any  ground  of  relief  at 
law ;  and  it  has  not  been  considered  that  part-payment  merely  amounted 
to  such  part-performance  as  to  entitle  the  party  to  enforce  the  contract  in 
equity  even,  or  not  generally. 

3.  The  only  question  then  is  in  regard  to  the  part-payment.  It  seems 
to  be  well  settled,  that  the  party  repudiating  the  contract  cannot  recover 
for  part-payment  under  it  ever,  but  that  the  other  party  may.  Shaw  v. 
Shaw.i 

To  this  extent  the  counsel  seem  to  understand  the  law  alike,  and  that 
would  settle  the  rights  of  the  parties  sufficiently,  were  it  not  that  they 
seem  to  stand  upon  ceremony  as  to  the  mode,  whether  the  party  making 
the  payment  in  a  specific  thing  is  bound  to  take  back  the  same  thing,  when 
the  contract  is  repudiated  by  the  other  party. 

There  can  be  no  doubt  the  property  passed  by  the  sale  and  delivery  to 
the  defendant,  the  only  question  is,  as  to  the  effect  of  defendant's  refusal 
to  fulfil  the  contract.  If  the  contract  could  be  regarded  as  originally  void, 
like  a  Sunday  contract,  then  no  property  would  pass,  until  a  reaffirmance 
on  some  other  day. 

But  here  the  contract  is  not  void,  as  was  expressly  held  by  this  court  in 
Philbrook  v.  Belknap.^ 

It  has  always  been  so  held,  whenever  the  question  has  arisen,  notwith- 
standing the  elementary  writers,  in  a  loose  way,  often  speak  of  this  class  of 
contracts  as  void,  meaning  thereby,  contracts  upon  which  no  action  will  lie. 
That  is  all  the  statute  provides,  '*  That  no  suit  in  law  or  equity  shall  be 
maintained  upon  them."  But  to  all  intents  they  are  contracts,  and  per- 
fectly valid  for  all  purposes  except  actions,  so  long  as  they  are  acted  under. 
There  can  be  no  doubt  the  property  in  this  watch  passed  to  defendant, 
and  might  have  been  sold  by  him,  or  legally  attached  upon  his  debts. 

4.  The  only  remaining  inquiry  then  is  as  to  the  effect  upon  the  title  of 
the  watch,  of  defendant's  refusal  to  complete  the  contract.  If  this  were  to 
be  regarded  like  the  case  where  one  is  induced  to  purchase  property,  by 
fraudulent  representations,  and  where,  upon  the  discovery  of  such  facts,  he 
elects  to  rescind  the  contract,  as  he  may,  then  the  property  would  revests 
But  here  is  no  fraud  in  the  contract,  neither  is  it  the  object  of  the  statute 
to  attach  to  this  class  of  contracts  any  mark  of  reproach. 

The  contract  is  innocent  enough,  if  each  party  chooses  to  trust  to  the 
honor  of  the  other  party  as  to  its  performance.  If  that  were  not  so,  one 
could  not  recover  for  payments  made  under  it  The  contract  is  not  void, 
or  affected  with  any  taint  or  turpitude,  nor  is  it  rescindable  at  the  election 
of  either  party. 

Either  party,  if  he  choose,  may  repudiate  it,  but  that  only  operates  upon 

1  6  Vt.  69.  «  6  Vt,  383. 
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80  much  of  the  contract  as  remains  executory  at  the  time,  and  does  not 
repeal  anything  done  under  it  For  these  purposes  it  remains  in  full 
force.  And  the  party  repudiating  must  be  content  to  lose  what  he  has 
done  under  it,  as,  the  contraot  remaining  in  force,  the  other  party  may 
defend  under  it. 

But  if  the  party  repudiating  the  future  performance  has  himself  received 
advances  which  he  declines  to  pay  for  in  the  mode  stipulated,  it  is  regarded 
as  equitable  that  he  should  refund  in  the  usual  mode  for  money  had  and 
for  goods  sold,  and  it  is  not  in  his  power  without  the  consent  of  the  other 
party,  to  revest  the  title  of  the  specific  things  received. 

This  seems  to  us  the  only  view  consistent  with  general  principles  appli- 
cable to  the  subject,  or  with  the  decided  cases,  and  manifestly  just  and 
equitable.  If  the  party  has  bought  goods  which  he  declines  to  pay  for  in 
the  mode  stipulated,  and  which  but  for  his  own  act  he  might  do,  he  ought 
and  he  must  be  content  to  pay  in  the  usual  mode  of  paying  for  goods  sold 
and  delivered,  and  this  recovery  may  be  had  under  the  general  counts. 
Gray  v.  Hill.* 

As  the  former  cases  upon  this  subject  have  adopted  no  principle  at  all 
analogous  to  allowing  either  party  the  power  of  rescission  of  the  contract,  we 
feel  reluctant  to  push  ourselves  upon  an  unexplored  field,  without  some 
obvious  and  pressing  necessity,  in  order  to  warp  justice,  which  we  think  is 
not  this  case. 

By  the  adoptioii  of  this  new  feature,  even  if  it  were  more  consonant  with 
justice  in  the  particular  case,  which  we  think  it  clearly  is  not,  we  should 
be  fearful  of  ultimately  encountering  evils  which  are  not  apparent  at  the 
moment.  And  there  are  some  which  we  could  easily  foresee  might  arise. 
The  specific  things  received  in  payment  might  have  been  more  or  less  put 
to  use  by  the  party  receiving  them,  for  which  he  ought  to  be  accountable. 

They  might  have  been  sold  and  transferred  in  different  modes,  and  thus 
new  rights  and  interests  intervene.  And  if  we  adopt  the  principle  of 
rescission,  we  do  not  see,  but  in  principle,  it  will  cut  off  by  the  roots  all 
rights  accrued  under  the  contract  before  repudiation,  which  would  certainly 
be  unjust  to  the  innocent  party. 

And  as  the  repudiating  party  is  always  clearly  in  the  wrong,  it  can  be 
no  hardship  upon  him,  to  pay  in  currency  for  what  he  has  received  in 
advance  upon  the  contract. 

If  one  party  has  the  power  of  rescission,  then  the  other,  and  especially  the 
innocent  party,  should  have  the  power.  The  result  of  which  must  be  that, 
however  many  times  the  property  has  changed  hands,  or  under  whatever 
circumstances,  the  innocent  party  may  pursue  it  and  recover  of  the  last 
proprietor,  if  not  of  each  intervening  one,  which  would  often  be  attended 
with  serious  embarrassment  and  probable  wrong. 

Jttdgment  reversed  and  case  remanded  for  new  trial, 

1  1  R.  &  M.  420 ;  Chitty  on  Contracts,  805. 
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JOSEPH  S.   SMITH  v.  THE  ADMINISTRATORS  OF  JOHN  a 

SMITH,   Deceased. 

In  the  Supreme  Court  of  New  Jersey,  February  Term,  I860. 

[Reported  in  4  Dutcher,  208.] 

This  cause  came  before  the  court  on  the  foUowiug  state  of  the  case, 
certified  from  the  Warren  circuit. 

This  suit  was  brought  by  the  plaintiff  against  the  defendants,  as  admin- 
istrators of  the  estate  of  John  S.  Smith,  deceased,  to  recover  the  cost  and 
expenses  of  erecting  a  dwelling-house  and  cow-shed  by  plaintiff  upon  a  farm 
of  the  deceased,  situate  in  the  township  of  Blairstown,  in  the  coimty  of 
Warren.  The  declaration,  besides  several  special  counts,  contained  the 
ordinary  common  counts. 

It  appeared  on  the  trial  that  the  said  deceased,  in  his  lifetime,  was  the 
owner  of  several  farms  situate  in  the  county  of  Warren  ;  that  the  plaintiff, 
who  was  a  son  of  the  deceased,  had  lived  on  one  of  the  said  farms,  as  a 
tenant  from  year  to  year,  for  upwards  of  twenty-three  years  prior  to  the 
death  of  the  said  John  S.  Smith,  first  farming  the  same  on  shares,  and 
afterwards  at  a  low  money  rent,  which  he  had  paid  regularly  to  within  a 
short  time  of  the  death  of  his  father ;  that  the  other  farms  of  the  deceased 
were  also  occupied  by  his  other  sons  at  low  rents  ;  that  during  th«  tenancy 
of  the  plaintiff  the  dwelling-house  on  the  said  farm  became  greatly  dilapi- 
dated and  out  of  repair.  It  was  testified  to  by  the  plaintiff's  son  and  son- 
in-law,  that  in  the  year  1854,  the  plaintiff  applied  to  the  deceased  to  put  up 
a  new  dwelling-house  and  cow-shed  on  the  premises,  and  that  the  deceased 
said  that  the  house  was  getting  old,  and  a  new  one  was  needed  ;  and  that 
a  cow-shed  was  also  needed,  but  that  he  was  getting  too  old  to  build,  and 
had  no  horses  and  wagon  to  build  with,  and  told  the  plaintifi:*  to  go  on 
and  build  a  house  and  cow-shed  to  suit  himself;  and  that  the  plaintiff 
replied  that  he  would  not  build  on  an  uncertainty,  and  that  the  deceased 
told  the  plaintiff  to  go  on  and  build,  and  the  farm  should  be  his :  and  it 
was  further  testified  to  by  Mary  Snyder,  that  the  deceased,  in  a  conversa- 
tion with  her,  said  that  the  plaintiff  wanted  him  to  build  a  better  house, 
and  he  thought  the  plaintiff  ought  to  have  a  better  house,  but  he  was  get- 
ting old,  and  had  done  all  the  building  he  would  ever  do  —  if  the  plaintiff 
wanted  a  better  house  he  should  build  it  himself;  that  the  plaintiff  had 
replied  to  that,  that  he,  the  plaintiff,  did  not  want  to  build  on  an  uncer- 
tainty, and  he  did  not  know  who  he  was  working  for,  and  that  he,  the 
deceased,  had  told  the  plaintiff  to  go  on  and  fix  what  he  had  a  mind  to^» 
that  he  had  left  it  to  him. 
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It  further  appeared  in  evidence  that,  daring  the  year  18*55,  the  plaintiff 
built  on  the  said  farm,  at  his  own  expense,  a  dwelling-house  and  cow-shed 
at  a  considerable  cost,  and  continued  to  occupy  the  farm  as  a  tenant  from 
year  to  year  until  the  death  of  his  father ;  that  the  said  John  S.  Smith 
died,  in  December,  1856,  intestate,  without  conveying  or  devising  the  said 
farm  to  the  plaintiff,  and  that  the  said  farm,  with  the  other  lands  of 
the  deceased,  descended  to  his  six  hoirs-at-law,  of  whom  the  plaintiff  was 
one. 

It  did  not  appear  in  evidence  that  the  said  agreement  was  reduced  to 
writing,  or  that  the  said  deceased  specified  the  size  of  the  buildings  or  the 
materials  to  be  used,  but  it  was  shown  in  evidence  that  the  deceased  was 
occasionally  on  the  premises  while  the  house  was  being  built,  and  that  he 
expressed  himself  pleased  with  the  manner  in  which  the  plaintiff  was  put- 
ting up  the  building ;  and  it  further  appeared  that  the  said  house  was  a 
suitable  one  for  the  farm. 

It  also  appeared  in  evidence  that  the  said  farm,  as  occupied  by  plaintiff 
when  the  said  buildings  were  erected,  contained  about  one  hundred  acres 
of  land,  and  was  wcM'th,  without  the  plaintiff's  improvements,  from  $3000 
to  $3500,  and  that  the  estimated  cost  of  the  said  building  was  from  $600 
to  $1200. 

It  further  appeared  in  evidence  that,  after  the  death  of  the  said  John 
S.  Smith,  a  dispute  arose  concerning  the  granting  of  letters  of  adminis- 
tration upon  his  estate,  and  that,  for  the  purpose  of  settling  this  dispute 
and  dividing  the  real  estate  of  the  deceased  among  his  heirs,  the  heirs-at- 
law  and  widow  of  deceased  entered  into  the  following  agreement :  — 

**  Memorandum  of  an  agreement,  made  this  sixteenth  day  of  February, 
eighteen  hundred  and  fifty-seven,  between  Rachel  Smith,  widow  of  John  S. 
Smith,  late  of  the  township  of  Blairstown,  in  the  county  of  Warren,  and 
State  of  New  Jersey,  deceased,  and  Joseph  Smith,  Lewis  Smith,  Benjamin 
L.  Smith,  John  Snover,  and  Mary  his  wife,  formerly  Mary  Smith,  John 
Smith,  of  the  said  county,  and  Elisha  Smith,  of  McComb  county,  Michigan, 
all  heirs-at-law  of  the  said  John  S.  Smith,  deceased.  Whereas  disputes  have 
arisen  between  the  said  widow  and  the  said  heirs-at-law  of  said  deceased  in 
relation  to  the  administration  on  the  estate  of  said  deceased  and  the  assign- 
ment of  dower  to  the  widow  of  said  deceased,  and  the  division  of  the  real 
estate  of  said  deceased  among  the  heirs-at-law  of  said  deceased,  for  the 
purpose  of  amicably  settling  the  said  disputes  between  the  said  widow  and 
heirs,  and  among  the  said  heirs  themselves,  the  said  Hachel  Smith,  Joseph 
Smith,  Lewis  Smith,  Benjamin  L.  Smith,  John  Snover,  and  Mary  his  wife, 
John  Smith,  and  Elisha  Smith,  for  the  consideration  of  the  sum  of  one 
dollar  to  each  by  the  other  in  hand  paid,  have  mutually  agreed  to  a  settle- 
ment of  the  said  disputes  as  follows  :  — 

"  Firgt,  It  is  mutually  agreed  that  the  said  Rachel  Smith,  the  widow 
of  the  deceased,  and  William  L.  Hoagland,  of  the  township  of  Blairstown, 
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shall  be  appointed  joint  administrators  of  the  estate  of  the  said  deceased, 
giving  bond  for  the  due  execution  of  their  offices  according  to  law. 

"  Second.  It  is  mutually  agreed  between  the  parties  that  Aaron  0.  Bartow 
and  John  H.  Blair,  of  Knowlton,  and  John  Shannon,  of  Blairstown,  in  said 
county,  shall  assign  and  set  off  to  the  widow  of  the  said  deceased,  her 
dower  in  the  lands  of  the  said  deceased,  and  that  any  assignment  of  dower 
to  said  widow,  made  in  writing  under  the  hands  of  the  said  Aaron  O. 
Bartow,  John  H.  Blair,  and  John  Shannon,  or  a  majority  of  them,  on  or 
before  the  thii*tieth  day  of  April  next  (1857)  shall  be  binding  and  conclu- 
sive upon  the  said  parties ;  and  that  the  said  widow  shall  enjoy  the  said 
lands  so  set  off  or  assigned  by  the  said  Aaron  0.  Bartow,  John  H.  Blair, 
and  John  Shannon,  and  hold  the  same  for  her  dower  in  the  same  manner 
and  for  the  same  estate  as  she  would  be  entitled  to  do  in  case  the  same  had 
been  set  off  by  any  court  having  jurisdiction  of  the  same ;  and  the  said 
Rachel  Smith  shall  release  and  remise  all  her  right  and  claim  to  the  other 
lands  of  the  said  deceased  to  the  heirs-at-law  of  the  said  deceased,  as  the 
same  may  be  divided  among  them,  as  hereinafter  specified. 

"  Third,  It  is  mutually  agreed,  by  and  between  the  said  heirs-at-law  of 
the  said  deceased,  that  the  residue  of  the  said  lands  of  the  said  deceased 
which  may  not  be  set  off  and  assigned  to  the  widow  of  the  said  deceased  as 
aforesaid  shall  be  partitioned  off  and  divided  among  the  said  heirs-at-law 
in  equal  shares,  by  the  said  Aaron  0.  Bartow,  John  H.  Blair,  and  John 
Shannon,  and  that  the  award  or  determination  of  the  said  Aaron  0.  Bartow, 
John  H.  Blair,  and  John  Shannon,  made  under  their  hands,  or  the  hands 
of  a  majority  of  them,  making  a  partition  or  division  of  the  said  last  named 
lands  among  the  heirs  of  said  deceased,  and  specifying  the  part  or  parcel 
thereof  to  be  held  by  each  one,  shall  be  binding  and  conclusive  on  the  said 
heirs,  and  that  the  said  heirs  shall  thereafter  each  hold  in  severalty  the 
part  or  share  of  the  said  lands  so  as  aforesaid  set  off  and  assigned  to  him  or 
her,  and  shall  mutually  execute,  each  to  the  other,  such  releases  and  con- 
veyances as  may  be  necessary  and  proper  to  vest  in  each  the  portion  cr 
parcel  of  said  lands  so  as  aforesaid  determined  and  specified  to  belong  to 
each  in  fee  simple :  and  it  is  further  mutually  agreed,  by  and  between  the 
said  heirs,  that  the  said  partition  or  division  shall  be  made  on  or  before  the 
thirtieth  day  of  April  next  (1857),  and  that  as  soon  as  mutual  releases 
shall  be  exchanged  as  aforesaid,  each  shall  be  entitled  to  enter  immediately 
into  the  possession  and  enjoyment  of  the  part  or  parcel  so  assigned  and  set 
off  to  him  or  her,  reserving,  however,  to  the  persons  now  in  the  occupation 
of  the  said  premises  the  right  which  they  now  have  in  the  crops  standing 
or  growing  on  the  said  premises ;  provided  however,  that  the  share  or  part 
assigned  and  set  off  as  aforesaid  to  Mary  Snover,  wife  of  said  John  Snover, 
shall  be  so  assigned  and  specified,  by  the  said  Aaron  0.  Bartow,  John  H. 
Blair,  and  John  Shannon,  that  the  same  shall  extend  and  reach  to  some 
one  of  the  highways  upon  which  the  said  lands  lie. 
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^*  Fourth,  It  is  also  mutually  agreed,  by  and  between  the  said  heirs-at-law, 
that  if  the  said  partition  or  division  shall  be  made  among  the  said  heirs-at- 
law  as  aforesaid,  and  it  shall  subsequently  be  discovered  that  the  personal 
estate  of  the  said  deceased  shall  not  be  sufficient  to  pay  debts  and  expenses, 
80  that  it  shall  be  necessary  to  make  application  to  the  court  for  an  order 
to  sell  lands,  that  then  and  in  that  case  each  of  the  said  heirs  shall  and 
will  pay  to  the  administrators  of  the  said  deceased  an  equal  one-sixth  part 
of  the  deficit,  and  that  the  payment  of  the  same  by  each  one  shall  be  and 
remain  a  charge  upon  the  share  of  such  one  in  the  said  lands  ;  and  further, 
that  the  expense  pf  the  said  partition  and  assignment  of  dower  shall  be 
paid  equally  by  the  said  heirs. 

*'  Fifth.  It  is  further  agreed  that  nothing  in  this  agreement  shall  bar  or 
release  any  claim,  debt,  or  demand  which  either  of  the  said  heirs  shall  have 
against  the  said  estate  of  the  said  deceased  ;  and  for  the  due  performance 
of  all  and  singular  the  matters  and  things  herein  contained,  the  parties 
hereto  bind  themselves  each  ^or  himself  or  herself,  but  not  for  the  other, 
to  the  others,  their  heirs,  executors,  administrators  firmly  by  these 
presents." 

Which  agreement  was  signed  and  sealed  by  all  the  parties  therein 
named. 

It  further  appeared  in  evidence  that,  in  pursuance  of  the  above  agree- 
ment, the  said  Aaron  0.  Bartow,  John  H.  Blair,  and  John  Shannon  set  off 
the  dower  of  the  widow,  and  made  a  division  of  the  residue  of  the  lands  of 
deceased  among  the  said  heirs,  and  that  in  that  division  they  assigned  and 
set  off  to  the  plaintiff  twenty-seven  acres  and  fifty-eight  hundredths  from 
the  said  farm,  and  that  the  buildings,  for  the  recovery  of  the  cost  of  which 
this  suit  was  brought,  were  situate  on  the  part  assigned  to  plaintiff  in  the 
said  division ;  and  that  in  that  division  the  commissioners  made  to  the 
plaintiff  no  allowance  for  the  buildings,  but  valued  the  lands  and  buildings 
together  as  part  of  the  estate  of  the  deceased,  and  that  the  plaintiff  after- 
wards sold  the  portion  set  off  to  him  for  the  sum  of  $2000. 

The  jury  rendered  a  verdict  for  defendant  by  direction  of  the  court. 
The  court  granted  a  rule  to  show  cause  why  there  should  not  be  a  new 
triaL 

"  I,  Edward  W.  Whelpley,  judge  of  the  Circuit  Court  of  the  county  of 
Warren,  certify  the  case  to  the  Supreme  Court,  for  its  advisory  opinion 
upon  the  following  points  :  — 

"  1.  Whether  there  was  any  evidence  in  the  cause  from  which  the  jury 
could  lawfully  infer  a  promise  by  John  S.  Smith,  deceased,  or  his  adminis- 
trators, since  his  death,  to  pay  for  the  improvements  in  money  or  out  of 
the  personal  estate  of  said  Smith. 

*'  2.  Whether  the  agreement  to  leave  the  plaintiff  the  farm,  or  give  it  to 
him  by  will  or  otherwise,  was  within  the  statute  of  frauds. 

**  3.   Whether  plaintiff  entering  into  the  agreement  set  out,  and  receiving 
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from  the  part  set  off  to  him  more  than  the  cost  of  his  improvements, 
does  not  prevent  the  arising  of  any  implied  promise  by  the  administrators 
to  pay  for  the  improvements  which  might  have  been  raised  if  the  intestate 
had,  and  the  plaintiff  lost,  the  value  of  his  labor  and  materials. 

"  4.  Whether  the  vesting  of  the  land  on  which  the  buildings  were  erected 
in  the  plaintiff  by  descent  and  the  division  made  is  not  so  far  a  perform- 
ance of  the  intestate's  contract  with  the  plaintiff  as  to  be  a  bar  to  any 
action  for  the  nou-performance  of  the  contract,  or  to  recover  back  the  con- 
sideration of  it,  to  wit,  the  value  of  the  plaintiff's  work,  labor,  and  mate- 
rials put  and  expended  upon  the  land  of  which  he  had  the  possession." 

Argued  at  November  term,  1859,  before  the  Chief  Justice  and  Justices 
Haines,  Vredenbdrgh,  and  Van  Dyke. 

Depiie  and  Shipman  for  plaintiffs. 

Kennedy  and  Sherrard  for  defendants. 

The  opinion  of  the  court  was  delivered  by  the 

Chief  Justice.  The  contract  proved  upon'  the  trial  of  this  case,  or  which 
the  evidence  tended  to  prove,  was  clearly  within  the  statute  of  frauds  and 
perjuries.  It  was  a  contract  for  the  transfer  of  an  interest  in  land. 
The  plaintiff,  who  was  tenant  from  yeai'  to  year  of  his  father  (the  defendant's 
intestate),  erected  new  buildings  upon  the  demised  premises  upon  the 
authority  of  his  father,  who  told  the  plaintiff  '*  to  go  on  and  build,  and  the 
farm  should  be  his,"  or,  as  another  witness  testified,  'Ho  go  on  and  fix  what 
he  had  a  mind  to  —  he  had  left  it  to  him."  The  evidence  in  the  cause 
would  have  warranted  the  jury  in  finding  that  the  plaintiff  erected  the 
buildings  with  the  consent  and  approbation  of  his  father,  upon  his  express 
promise  that  the  farm  should  be  his  upon  his  father's  death,  by  deed  or 
devise.  The  contract  to  transfer  the  land,  being  within  the  statute  of 
frauds,  was  void,  and  cannot  form  the  foundation  of  an  action.  The  plain- 
tiff, therefore,  clearly  could  not  sue  upon  the  special  contract. 

May  the  jury  lawfully  infer  a  promise  to  pay  for  the  improvements  in 
money  out  of  the  personal  estate  of  the  deceased  1  It  is  clear,  from  the 
evidence,  that  the  erection  of  the  buildings  was  not  a  voluntary  service, 
nor  a  service  rendered  relying  upon  the  generosity  of  the  intestate  to  make 
compensation.  The  son  expressly  refused  to  proceed  with  the  buildings 
till  he  had  his  father's  promise  that  the  farm  should  be  his.  The  case, 
therefore,  does  not  fall  within  the  familiar  principle,  that  no  promise  can 
be  implied  to  pay  for  gratuitous  services  or  services  rendered  in  expecta- 
tion of  a  legacy.  Grandin  v,  Reading ;  ^  Johnson  v.  Hubbell ;  ^  Jacobson 
V.  Ex'rs  of  Le  Grange  ;  •  Martin  v,  Wright ;  *  Little  v,  Dawson.^ 

But  will  the  law  raise  an  implied  promise  to  pay  money  when  there  was 
an  express  promise  to  pay  in  land  ?  The  answer  is,  that  the  promise  to 
pay  in  land  was  void,  and  therefore  no  promise.     If  the  plaintiff  had  erected 

1  2  Stock.  870.  «  2  Stock.  832.  »  8  Johns.  199. 

*  13  Weud.  460.  5  4  Dall.  111. 
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the  buildiugs  upon  the  intestate's  land  at  his  request,  the  law  would  have 
implied  a  promise  to  pay  for  them.  The  plaintiff  is  in  no  worse  situation 
because  the  defendant  made  an  express  promise  to  pay  for  the  services  in  a 
particular  mode,  which  promise  is  itself  a  nuUity.  The  true  principle,  says 
Mr.  Chief  Justice  Nelson,  is  this :  ^*  The  contract  being  void  and  incapable 
of  enforcement  in  a  court  of  law,  the  party  paying  the  money  or  rendering 
the  services  in  pursuance  thereof  may  treat  it  as  a  nullity,  and  recover  the 
money  or  the  value  of  the  services  rendered  under  the  common  counts. 
This  is  the  universal  rule  in  cases  where  the  contract  is  void  for  any  cause 
not  illegal,  if  the  defendant  be  in  default"     King  v.  Brown.^ 

The  principle  seems  to  be  perfectly  well  settled,  and  is  sustained  by  very 
numerous  authorities,  that  where  a  party  to  an  agreement  void  by  the 
statute  of  frauds  fails  to  execute  it,  the  price  advanced,  or  the  value  of  the 
article  delivered  in  part  performance  of  the  contract,  whether  in  money, 
labor,  or  chattels,  may  be  recovered  back.  Mavor  v,  Pyne ;  *  Gray  v.  Hill ;  • 
Gillet  V.  Maynard ;  *  Shute  v.  Dorr ;  *  Lockwood  v.  Barnes ;  •  Abbott  v. 
Draper.' 

In  all  such  cases  the  law  raises  by  implication  a  promise  to  repay  ad- 
vances made  upon  the  faith  of  the  contract,  and  for  which  no  consideration 
has  been  paid.  If,  as  a  consideration  for  the  improvement,  the  intestate 
had  agreed  to  devise  to  the  plaintiff  a  different  tract  of  land  from  that  upon 
which  the  improvement  was  made  the  case  would  be  clear  of  difficulty.  But 
as  the  improvement  is  made  upon  the  farm  agreed  to  be  devised,  it  may 
be  urged  that  the  improvement  was  made  not  for  the  benefit  of  the  intes- 
tate, but  for  the  plaintiff's  own  benefit,  inasmuch  as  he  resided  upon  the 
farm  during  his  life,  and  expected  to  receive  it  after  his  death. 

It  is  true  that  where  the  vendee  in  possession  under  a  parol  agreement 
for  the  purchase  of  land  makes  improvements  upon  the  premises,  he  cannot 
recover  the  value  of  such  improvements  in  an  action  at  law,  upon  the  refusal 
of  the  vendor  to  fulfil  the  contract.     Gillet  v.  Maynard ;  ^  Shreve  v.  Grimes.^ 

The  improvements  in  such  case  are  not  made  at  the  instance  or  request 
of  the  vendor,  nor  for  his  benefit,  but  for  the  benefit  of  the  party  making 
them.  The  law,  therefore,  will  imply  no  promise  by  the  vendor  to  pay  for 
them.  But  this  case  does  not  fall  within  that  principle.  The  plaintiff  was 
not  in  possession  under  a  contract  for  the  land,  but  as  tenant  from  year 
to  year  paying  rent.  The  improvements  inured  to  the  benefit  of  the  in- 
testate. He  might,  upon  the  completion  of  the  improvements,  have 
turned  the  plaintiff  out  of  possession,  or  demanded  and  received  an  in- 
creased rent  for  the  premises  during  his  life.  He  was  instrumental  in 
having  the  improvements  made.     The  plaintiff  refused  to  make  them  until 

1  2  Hill,  486.  3  8  Bing.  285.  >  Ry.  &  M.  420. 

^  5  Johns.  R.  85,  and  cases  cited  in  note  a.  *  5  Wend.  204. 

•  8  Hill,  128.  »  4  Den.  51.  8  5  Johns.  85. 

9  4  Uttell,  224. 
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he  had  his  father's  promise  that  the  land  should  eventually  be  his.  The 
improvements  were  not  only  made  by  the  procurement  of  the  intestate,  and 
for  his  use,  but  his  estate  has  actually  received  the  increased  value  of  the 
improvements  made  by  the  money  and  the  labor  of  the  plaintiff.  There 
seems  no  good  reason,  either  in  law  or  equity,  why  the  jury  may  not  infer 
a  promise  to  pay  for  them.  If  it  be  objected  that  the  evidence  in  the  cause 
admits  of  a  different  interpretation,  and  that  the  terms  of  the  contract 
were  different  from  those  'above  stated,  the  answer  is,  that  what  is  really 
proved  by  the  evidence  was  a  question  of  fact,  and  should  have  been  sub- 
mitted to  the  jury. 

3.  The  legal  rights  of  the  plaintiff  under  the  contract  were  in  nowise 
affected  by  the  agreement  entered  into  among  the  heirs,  after  the  death 
of  John  S.  Smith,  for  the  settlement  of  the  intestate's  estate.  It  was  ex* 
pressly  stipulated  that  nothing  in  the  agreement  should  bar  or  release  any 
claim  which  either  of  the  heirs  might  have  against  the  estate. 

4.  Neither  the  vesting  of  the  title  to  the  land  upon  which  the  buildings 
were  erected  in  the  plaintiff,  as  one  of  the  heirs-at-law  of  the  intestate,  nor 
the  assignment  of  a  portion  of  the  farm  upon  which  the  buildings  were 
erected  to  the  plaintiff  under  the  agreement  among  the  heirs,  can  be  re- 
garded as  a  performance  of  the  intestate's  contract  with  the  plaintiff.  The 
plain  sense  of  the  agreement  was,  that  the  plaintiff  should  be  paid  for  his 
improvements;  that  their  value  should  be  added  to  his  portion  of  the 
estate ;  that  he  should  have  the  farm  and  the  buildings.  The  agreement 
among  the  heirs  contemplates  an  equal  division  of  the  intestate's  estate 
among  all  the  heirs,  allowing  the  plaintiff  no  compensation  whatever  for 
his  improvements  more  than  he  would  have  received  as  an  heir-at-law  had 
the  improvements  been  made  by  him  gratuitously  and  exclusively  for  his 
father's  benefit.  An  allowance,  it  is  true,  might  have  been  made  in  the 
division  of  the  estate  by  the  commissioners,  with  the  assent  of  the  heirs,  to 
the  plaintiff  for  his  improvements.  But  it  is  not  contemplated  in  the  agree- 
ment, and  whether  made  or  not  would  be  a  question  of  fact  for  the  jury. 

The  verdict  should  be  set  aside ;  and  a  new  trial  granted  and  the 
Circuit  Court  should  be  advised  accordingly. 


DANIEL  WILLIAMS  v.  JONAS   BEMIS,   Executor. 
In  the  Supreme  Judicial  Court  oe  Massachusetts,  October  Term,  1871. 

[Reported  in  108  Massachtuetts  Reports,  91.] 

Contract  for  work  done  and  materials  furnished  in  cultivating  the  land 
of  Harvlin  Towne,  the  defendant's  testator.    Trial  in  the  Superior  Court, 
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before  Scudder,  J.,  who,  before  verdict,  by  consent  of  the  parties,  made  a 
report  of  the  case,  of  which  the  material  parts  were  as  follows  :  — 

''  The  plaintiff  testified  fhat  the  work  was  done  and  the  materials  used 
by  him  upon  the  land  of  Towne  under  Towne's  general  direction.  On 
cross-examination  he  testified,  against  his  own  objection,  that  before  he 
began  the  work  Towne  said  he  might  take  the  land  for  one  year  and  plant 
it  with  potatoes,  and  he  would  furnish  one  half  the  seed  and  the  necessary 
dressing,  and  give  the  plaintiff  two  thirds  of  the  crop ;  that  the  plaintiff 
declined  to  take  the  land  for  one  year  upon  the  terms  named,  telling  Towne 
that  the  labor  and  seed  to  be  furnished  by  him  would  cost  more  than  he 
could  get  for  it  the  first  year ;  but  that  he  told  Towne  he  would  take  the 
land  and  do  the  work  on  it  for  two  years  for  two-thirds  of  the  crop  for  two 
years,  the  plaintiff  to  furnish  one  half  of  the  seed  and  all  the  labor,  and 
Towne  all  the  manure,  and  phosphate  if  necessary,  and  Towne  assented ; 
that  the  work  named  in  the  declaration  was  done  under  the  contract  during 
the  first  year ;  that  at  the  expiration  of  the  first  year  the  crop  of  that  year 
was  divided  according  to  the  contract,  the  plaintiff  taking  two-thirds  and 
Towne  one-third  thereof;  that  Towne  then  refused  to  allow  the  plaintiff  to 
plant  the  land  the  second  year ;  and  that  the  work  done  and  seed  furnished 
and  used  upon  the  land  by  the  plaintiff  during  the  first  year  was  more  than 
was  necessary  for  the  first  year's  crop,  and  of  greater  value  than  the  plain- 
tiff^s  share  of  that  crop,  and  inured  to  the  permanent  benefit  of  the  land, 
and  of  the  crop  for  the  second  year,  as  was  understood  and  anticipated  by 
the  parties  when  the  contract  was  entered  into  and  the  work  was  done  and 
the  seed  used  upon  the  land." 

If  upon  this  testimony  the  plaintiff  was  to  recover  anything  beyond  the 
crop  already  received  by  him,  then  judgment  was  to  be  entered  for  the 
plaintiff  for  the  sum  of  $53.25,  otherwise  judgment  to  be  entered  for  the 
defendant. 

G,  F,  Hoar  and  W,  A,  Willicmu  for  the  plaintiff. 

F,  P.  Goulding  for  the  defendant. 

Ames,  J.  An  action  for  money  had  and  received  lies  to  recover  back 
money  paid  by  a  party  to  an  agreement  which  is  invalid  by  the  statute  of 
frauds,  and  which  the  other  party  refuses  to  perform.  Cook  v.  Dog^rett ;  ^ 
Basford  v.  Pearson ;  *  Gillet  v.  Maynard."  An  action  would  also  lie  for  the 
return  of  any  article  delivered,  or  for  payment  for  labor  and  services  ren- 
dered, upon  such  an  agreement  and  under  such  circumstances.  Sherburne 
V.  Fuller;*  Lane  v,  Shackford ;*  Holbrook  v.  Armstrong.*  Such  is  undoubt- 
edly the  general  rule,  as  established  by  numerous  authorities.  "  Certainly 
so  much  as  has  been  expended  by  the  plaintiff  in  money  or  labor  may  be 
recovered  in  an  action  for  money  paid,  or  for  work  and  labor  done,  for  the 


1  2  Allen,  439.  >  9  Allen,  887.  *  5  Johns.  85. 
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defendant."  Kidder  v.  Hunt;*  Shute  v.  Dorr.*  "The  true  principle  is 
this :  the  contract  being  void  and  incapable  of  enforcement  in  a  court  of 
law  "  (the  defendant  having  refused  to  perform  it),  "  the  party  paying  the 
money,  or  rendering  the  services  in  pursuance  thereof,  may  treat  it  as  a 
nullity,  and  recover  the  money  or  value  of  the  services  under  the  common 
counts."  King  v.  Brown,'  per  Nbmon,  C.  J.  In  Gray  v.  Hill,*  Best,  C.  J., 
held  that  where  the  defendant,  in  consideration  of  certain  repairs  to  be 
made  by  the  plaintiif,  agreed  to  assign  a  lease  to  him,  and  after  the  repairs 
were  made  refused  to  make  the  assignment,  and  set  up  the  statute  of  frauds 
as  a  defence,  the  law  implied  a  promise  to  pay  for  the  repairs,  and  this 
implied  promise  was  "  not  touched  by  the  statute."  See  also  Van  Deusen 
V.  Blum.* 

The  defendant  insists  that  the  work  was  done  by  the  plaintiif  in  the 
cultivation  of  crops  which  were  to  be  partly  his  own,  and  was  not  done 
upon  the  credit  of  Towne,  or  with  any  expectation  of  charging  it  against 
him.  Such  undoubtedly  was  the  understanding  of  the  parties  originally. 
But  as  Towne  saw  fit  to  say  that  the  special  contract  was  not  binding  upon 
him,  it  cannot  be  set  up  by  his  executor  as  binding  upon  the  plaintiff. 
King  V,  Welcome.*  It  cannot  be  treated  as  a  nullity  for  one  purpose,  and 
as  a  contract  for  another.  It  required  two  years  for  its  completion,  and 
both  parties  understood  that  there  was  to  be  no  profit  or  advantage  to  the 
plaintift'  except  from  the  operations  of  both  years  taken  together.  A  large 
part  of  the  labor  and  expense  incurred  in  the  first  year,  had  no  reference 
whatever  to  the  operations  and  results  of  that  year,  taken  by  itself,  but 
were  a  preparation  of  the  land  for  increased  productiveness  in  the  second 
year.  The  plaintiff  must  be  considered  as  having,  in  that  way,  paid  in 
advance,  in  part  at  least,  for  the  privilege  of  using  the  land  the  second  year 
in  the  manner  agreed  upon.  By  the  repudiation  of  the  contract,  he  baa 
lost  the  privilege  which  he  had  so  paid  for.  The  consideration  upon  which 
he  made  that  payment  has  failed  by  the  wilful  act  of  the  other  party  to 
the  contract,  and  he  is  therefore  entitled  to  recover  back  what  he  has  so 
paid.  Basford  v.  Pearson.'  If  it  had  been  a  payment  in  money,  it  would 
be  too  plain  to  be  controverted.  A  payment  in  labor  and  services,  of  which 
the  other  has  secured  the  benefit,  stands  upon  the  same  ground. 

Judgment  for  the  plaintiff  for  the  mm  agreed, 

1  1  Pick.  328,  881. '  «  5  Wend.  204.  '  2  Hill,  485,  487. 

4  Ry.  &  M.  420.  »  18  Pick.  229.  •  6  Gray,  41. 

1  9  Allen,  887. 
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OLIVER   H.   DAY,   Respondent,   v.   THE   NEW   YORK    CENTRAL 

RAILROAD  COMPANY,   Appellant. 

In  the  Commission  of  Appeals  op  New  York,  March  Term,  1873. 

[Reported  in  51  New  York  Reports,  583.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in  the 
eighth  judicial  district,  affirming  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  a  verdict. 

The  complaint  contained  two  causes  of  action ;  and  for  the  first  cause 
alleged  in  substance  that  in  May,  1855,  the  plaintiff  agreed  to  convey  to 
the  defendant  about  an  acre  and  two-thirds  of  an  acre  of  land,  together 
with  the  right  of  ingress  and  egress,  to  and  from  the  land  so  to  be  con- 
veyed, to  the  plaintiff^s  land,  and  to  build  and  keep  in  repair  cattle  yards 
and  pens  for  live  stock,  sufficient  to  accommodate  the  shipping  or  trans- 
porting such  stock  to  and  from  the  cars  to  the  plaintiffs  land,  adjoining 
the  land  so  to  be  conveyed,  free  from  any  expense  to  the  defendant ;  and 
that  the  defendant  should  temporarily  deliver  to  the  plaintiff,  from  that 
time  forward,  for  temporarily  keeping  and  feeding,  all  the  cattle,  swine 
and  live  stock  which  should  be  transported  on  its  road  eastward  from  the 
Niagara  River,  the  profits  of  such  keeping  and  feeding  to  be  realized  by  the 
plaintiff;  that  the  defendant,  for  that  purpose,  requested  the  plaintiff  to 
build,  make,  and  construct  the  necessary  yards,  pens,  and  so  forth,  for  the 
temporary  feeding  and  keeping  such  live  stock  ;  that  a  conveyance  of  the 
land  was  made  by  the  plaintiff  to  the  defendant,  and  the  necessary  yards, 
pens,  and  other  conveniences  for  doing  business,  contemplated  by  the  agree- 
ment, were  constructed  by  the  plaintiff;  that  the  defendant  disregarded 
the  agreement  entered  into  on  its  part,  and  refused  to  allow  the  live  stock 
transported  on  its  road  to  be  delivered  temporarily  to  the  plaintiff  for  feed- 
ing and  keeping,  and  refused  to  allow  the  plaintiff  the  enjoyment  of  the 
profits  he  would  have  realized  by  keeping  and  feeding  such  stock. 

The  second  cause  of  action  was  an  indebitatus  assumpsit  for  land  sold 
and  conveyed,  for  a  right  of  way  for  use  and  occupation  of  land  and  prem- 
ises, for  work  and  labor,  care  and  diligence,  and  for  materials  furnished, 
and  for  construction  of  cattle  yards,  etc.,  for  the  defendant 

The  answer  was  a  general  denial. 

The  first  cause  of  action  only  was  contained  in  the  original  complaint, 
and  the  action  was  tried  on  that  issue  in  November,  1858,  and  a  verdict 
rendered  for  the  plaintiff  for  84384.  On  appeal  to  the  General  Terra,  a 
new  trial  was  ordered,  on  the  ground  that  the  agreement  on  the  part  of 
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the  appellant,  being  verbal  only,  was  void  by  the  statute  of  frauds,  for  the 
reason  that  it  was  not  to  be  performed  within  one  year,  and  also  that  it 
created  a  negative  easement  on  the  lands  of  the  plaintiff.^ 

The  plaintiff  then  amended  his  complaint,  adding  thereto  the  second 
count,  and  a  second  trial  was  afterward  hud,  and  a  verdict  recovered  by 
the  plaintiff  in  1867  for  $2500.  On  a  second  appeal  to  the  General  Term, 
a  new  trial  was  ordered  on  the  ground  that  the  damages  should  have  been 
confined  to  the  value  of  the  land  conveyed  by  the  plaintiff.^ 

On  the  third  and  last  trial,  damages  were  recovered  only  for  the  actual 
value  of  the  land  conveyed  by  plaintiff  to  the  defendant,  with  the  interest 

On  the  last  trial,  the  plaintiff  gave  evidence  tending  to  prove  the  parol 
agreement  alleged  in  the  first  coimt  of  the  complaint,  and  that  the  plaintiff 
and  his  wife,  on  the  9th  day  of  July,  1855,  executed  and  delivered  to  the 
defendant  a  deed  of  the  land,  which  also  contained  a  grant  on  their  part 
to  the  defendant  of  the  right  of  itigress  and  egress  to  and  from  the  land 
thereby  conveyed  over  and  across  the  land  of  the  plaintiff,  to  the  public 
highway  northwardly,  in  such  place  or  places  as  might  be  convenient  or 
necessary  to  load  or  unload  cattle,  horses,  sheep,  swine,  or  any  other  animal 
from  said  highway  on  to  or  off  of  the  cars  on  to  the  railroad  track  of  the 
defendant  built  on  the  land  thereby  conveyed  ;  and  the  deed  also  con- 
tained a  covenant  on  the  part  of  the  plaintiff  to  build  and  keep  in  repair 
all  the  cattle  yards  and  pens  for  stock,  swine,  sheep,  etc.,  that  might  be 
wanted  to  accommodate  shipping  or  transferring  to  or  from  the  cars  on  his 
land  adjoining  the  land  thereby  sold  and  conveyed,  free  from  any  expense 
to  the  defendant. 

The  plaintiff  also  proved  that  he  made  the  erections  contemplated  by 
this  deed  in  the  summer  of  1855.  and  that  the  defendant  laid  down  a  track 
on  the  land  conveyed,  and  that  the  live  stock  going  eastward  was  brought 
in  the  cars  and  unloaded  into  his  yards  ;  that  the  business  proceeded  thus 
till  the  spring  of  1856,  when  the  defendant  built  yards  and  pens  on  its  own 
land,  and  that  thereafter  some  of  the  stock  was  unloaded  at  the  plaintiff^s 
and  some  at  the  defendant's  yards. 

The  plaintiff  testified  that  the  only  consideration  he  got  for  his  deed  was 
one  dollar  and  the  parol  agreement  set  forth  in  the  first  count  of  the  com- 
plaint on  the  pai-t  of  defendant,  and  that  he  realized  in  the  years  1855  and 
1856  profits  from  the  stock  brought  by  the  defendant  to  his  yards  upward 
of  $6000.     The  action  was  commenced  November  30,  1857. 

The  defendant  moved  that  the  plaintiff  be  nonsuited  upon  the  following 
grounds :  That  the  agreement  set  forth  in  the  first  cause  of  action  being  by 
parol,  was  void  ;  that  the  agreement  was  for  a  monopoly  of  the  business, 
and  the  court  should  not  enforce  it ;  that  the  plaintiff  could  not  recover  on 
the  second  cause  of  action  for  the  improvements  made  on  his  own  premises ; 
that  the  plaintiff  cannot  recover  for  the  value  of  the  agreement  to  give  the 

1  31  Barb.  548.  *  58  Barb.  250. 
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plaintiff  the  basiness  of  yarding  and  feeding  hogs  and  cattle,  for  this  would 
be  another  mode  of  recovering  damages  for  the  breach  of  the  alleged  agree- 
ment. Also  upon  other  grounds  which  are  included  substantially  in  the 
requests  to  charge,  hereinafter  stated.  The  court  denied  the  motion,  and 
the  defendant  excepted. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury  that  the 
plaintiff  could  not  recover  the  value  of  the  land  conveyed,  (I)  because  the 
defendant  never  agreed  to  purchase  it  or  to  pay  any  consideration  for  its 
conveyance ;  (2)  because  he  must  first  rescind  the  agreement  and  restore 
what  he  has  had  under  it,  to  wit,  the  enjoyment  of  the  stock  business  for 
two  years,  and  the  consequent  profits  thereof;  (3)  because  there  must  be 
a  total  failure  of  consideration  for  the  conveyance  to  enable  the  plaintiff  to 
recover ;  (4)  because  he  cannot  rescind  the  contract  in  part  and  affirm  it 
in  part;  (5)  because  to  recover  under  the  common  counts  the  plaintiff 
nust  first  restore  what  he  has  acquired  of  the  defendant.  The  court 
refused  so  to  instruct  the  jury,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  also  requested  the  court  to  instruct  the  jury 
that  if  both  parties  had  performed  the  agreement  in  part  the  plaintiff  could 
not  maintain  the  second  cause  of  action,  in  case  the  jury  found  he  had 
received  any  benefit  from  defendant's  partial  performance ;  also,  that  the 
plafntiff  could  not  recover  unless  the  jury  found  that  he  had  not  received 
any  consideration  for  the  conveyance  of  the  land  ;  that  proof  of  a  partial 
failure  of  consideration  would  not  support  such  a  cause  of  action ;  also, 
that  the  consideration  of  one  dollar,  expressed  in  the  deed,  and  the  express 
covenant  to  do  the  things  specified  "free  of  any  expense  to  the  railroad 
company,"  deprived  the  plaintiff  of  the  right  to  maintain  the  cause  of 
action  secondly  set  forth ;  also,  that  if  they  found  that  the  plaintiff  was 
entitled  to  recover,  he  could  recover  only  such  sum  as,  together  with  the 
benefit  he  had  received  by  the  partial  performance  on  the  part  of  the 
defendant,  would  remunerate  him  for  the  value  of  the  land  he  conveyed ; 
that  the  amount  of  the  profits  made  by  the  plaintiff  out  of  the  business 
during  the  time  the  defendant  performed  the  agreement  on  its  part  must 
be  deducted  from  the  value  of  the  land  conveyed  ;  also,  that  if  the  profits 
realized  by  the  plaintiff  from  the  business  furnished  by  the  defendant  at 
his  yards,  exceeded  or  equalled  his  expenditures  for  improvements  and  the 
value  of  the  land  conveyed,  he  could  not  recover ;  also  that,  in  determining 
the  amount  of  the  damages,  the  jury  had  the  right  to  take  into  considera- 
tion the  benefits  the  plaintiff  had  derived  from  the  partial  performance  by 
the  defendant  of  the  contract. 

The  court  refused  each  request,  and  defendant  excepted. 

The  court  charged  the  jury,  in  substance,  that  the  plaintiff  could  not 
recover  upon  the  first  cause  of  action,  for  the  reason  that  the  agreement 
therein  set  forth  was  void  under  the  statute  of  frauds,  but  that  he  could 
recover  on  the  cause  of  action  secondly  set  forth,  if  the  jury  found  the  facts 
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in  respect  to  the  contract  to  be  as  the  plaintiff  claims,  provided  they  also 
found  that  the  plaintiff  had  complied  with  and  performed  the  contract  on 
bis  part  and  the  defendant  had  broken  and  refused  to  perform  the  same, 
and'  if  they  so  found,  then  the  damages  to  which  the  plaintiff  would  be 
entitled  would  consist  of  the  value  of  the  land  granted  to  the  defendant  by 
the  plaintiff,  including  the  right  of  way  granted  by  the  deed,  as  actually 
appropriated  and  used  by  defendant,  and  interest  on  such  value. 

That  the  plaintiff  could  not  recover  any  damages  in  this  action,  unless 
it  was  proven  to  their  satisfaction  that  the  agreement  on  the  part  of  the 
defendant,  was  made  as  the  consideration  of  the  deed  from  the  plaintiff  to 
the  defendant.  The  defendant  excepted  to  the  charge  that  the  plaintiff 
could  recover  for  the  value  of  the  land,  or  for  the  value  of  the  right  of  way. 
The  jury  rendered  a  verdict  for  $828.58. 

John  Ganson  for  the  appellant. 

A,  H.  Potter  for  the  respondent. 

Earl,  C.  The  point  was  not  taken  by  the  defendant  at  any  stage  of  the 
trial,  that  the  plaintiff  had  not  given  sufficient  proof  tending  to  establish 
the  parol  agreement  claimed  by  him,  to  wit :  That  in  consideration  of  the 
conveyance  of  the  land  to  the  defendant,  it  was  to  give  to  the  plaintiff  at 
his  yards  and  pens  the  business  of  temporarily  keeping  and  feeding  all  the 
stock  which  should  be  transported  upon  its  road  eastward  from  Niagara 
River.  Hence  we  must  assume,  for  the  purposes  of  the  appeal,  that  the 
parol  agreement,  as  testified  to  by  the  plaintiff,  was  established.  We  must 
also  assume  that  this  agreement  was  void  under  the  statute  of  frauds,  for 
such  is  the  claim  on  the  part  of  the  defendant,  and  it  was  upon  this  theory 
alone  that  the  recovery  was  based,  and  upon  it  alone  the  plaintiff  seeks  to 
uphold  the  judgment.  As  the  consideration  for  the  plaintiffs  land,  the 
defendant  agi*eed  to  pay  him  one  dollar  and  to  give  him  the  stock  business 
at  his  yards.  It  paid  him  the  one  dollar  and  gave  him  all  the  business  for 
the  year  1855  and  part  of  it  for  the  year  1856,  and  out  of  this  business  the 
plaintiff  made  profits  to  the  amount  of  about  $6000.  And  yet  he  brings 
this  action  to  recover  the  entire  value  of  the  laud  conveyed  by  him  on  the 
ground  of  a  total  failure  of  the  consideration  of  his  conveyance.  A  mere 
statement  of  the  case  shows  that  the  action  must  be  without  foundation. 

If  one  pays  money,  or  renders  service,  or  delivers  property  upon  an 
agreement  condemned  by  the  statute  of  frauds,  he  may  recover  the  money 
paid,  in  an  action  for  money  had  and  received,  and  he  may  recover  the 
value  of  his  services  and  of  his  property  upon  an  implied  assumpsit  to  pay, 
provided  he  can  show  that  he  has  been  ready  and  willing  to  perform  the 
agreement,  and  the  other  party  has  repudiated  or  refused  to  perform  it. 
Gillet  V.  Maynard ;  ^  King  v.  Brown ; "  Cook  v,  Doggett ;  •  Erben  v.  Loril- 
lard ;  *  Richards  v.  Allen.* 

1  5  Johns.  85.  *  2  Hill,  489.  *  2  Allen,  489. 

*  19  N.  Y.  299.    .  *  17  Me.  296. 
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While  the  law  in  such  case  will  not  sustain  an  action  based  upon  the 
agreement,  it  still  recognizes  its  existence  and  treats  it  as  morally  binding, 
and  for  that  reason  will  not  give  relief  against  a  party  not  in  default,  nor 
in  favor  of  a  party  who  is  in  default  in  his  performance  of  the  agreement. 

A  party  who  has  received  anything  under  such  an  agreement,  and  then 
has  refused  to  perform  it,  ought  in  justice  to  pay  for  what  he  has  received, 
and  hence  the  law  for  the  purpose  of  doing  justice  to  the  other  party  will 
imply  an  assumpsit. 

An  assumpsit  is  never  implied  except  where  the  justice  and  equity  of  the 
case  demand  it.  A  party  entering  into  an  agreement,  invalid  under  the 
statute  of  frauds,  is  charged  with  knowledge  that  he  cannot  enforce  his 
agreement,  and  if  he,  not  being  in  default,  has  received  part  of  the  con- 
sideration of  his  agreement,  upon  what  piinciple  of  justice  or  equity  will 
the  law  imply  an  assumpsit  on  the  part  of  the  party  in  default  still  to  pay 
the  entire  consideration  1  Yet  such  an  assumpsit  has  been  enforced  in  this 
case. 

Suppose  one  agree  by  parol  to  work  for  another  for  ten  years  for  the 
consideration  of  $500,  to  be  paid  at  the  end  of  that  time,  and  also  a  piece 
of  laud  to  be  conveyed  to  him,  and  at  the  end  of  the  time  the  $500  be 
paid  and  the  conveyance  of  the  land  refused,  can  he,  upon  an  implied 
assumpsit,  recover  the  entire  value  of  his  services  1  If  he  has  received  no 
part  of  the  consideration  agreed  to  be  paid  to  him,  the  law  will  imply  a 
promise  to  pay  him  what  his  services  are  worth,  and  will  enforce  such 
promise.  But  what  shall  be  done  when  he  has  received  part  of  the  con- 
sideration] He  should  not  be  left  without  any  remedy  for  the  balance 
honestly  due  him,  but  upon  the  same  principles  of  justice  and  equity  the 
law  should  imply  a  promise  to  pay  the  balance. 

Here  the  plaintiff  was  to  receive  for  his  land  one  dollar  and  the  stock 
business  at  his  yards.  The  one  dollar  may  be  regarded  a?  merely  nominal, 
and  the  other  must  be  held  to  be  the  substantial  consideration.  The 
plaintiff  expected  to  get  the  value  of  his  land  in  the  profits  which  he  should 
make  out  of  the  business  which  the  defendant  should  give  him.  This 
business  the  defendant  gave  to  the  plaintiff  for  one  year,  at  least,  just  as 
it  agreed  to,  and  out  of  it  the  plaintiff  appears  to  have  made  profits  much 
greater  than  the  value  of  the  land  conveyed.  These  profits  were  the  very 
consideration  contemplated  by  the  parties  for  the  conveyance  of  the  land, 
and  to  the  extent  that  the  plaintiff  has  had  the  business  and  profits,  he  has 
had  the  very  consideration  he  contracted  for.  Suppose  the  defendant  had 
agreed  to  pay  plaintiff  $100  and  also  to  give  him  the  stock  business,  could 
the  plaintiff  in  this  action  after  receiving  the  $100  recover  the  whole  value 
of  the  land,  entirely  ignoring  the  money  payment  3  Suppose,  instead  of 
giving  the  defendant  land,  the  plaintiff  had  paid  it  money  for  the  same  con- 
sideration, could  he,  under  the  circumstances  of  this  case,  recover  back  all 
the  money  paid  in  an  action  for  money  had  and  received  1    Clearly  not. 
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The  very  basis  upon  which  the  action  rests  forbids  it.  As  said  by  Lord 
Mansfield,  in  Moses  v.  Macferlan,^  *'  if  the  defendant  be  under  an  obligation 
from  the  ties  of  natural  justice  to  refund,  the  law  implies  a  debt,  and  gives 
this  action  founded  in  the  equity  of  the  plaintiff's  case."  And  he  says  the 
action  ''is  equally  beneficial  to  the  defendant.  It  is  the  most  favorable 
way  in  which  he  can  be  sued  ;  he  can  be  liable  no  further  than  the  money 
he  has  received;  and  against  that  may  go  into  every  equitable  defence 
upon  the  general  issue ;  he  may  claim  every  equitable  allowance ;  he  may 
prove  a  release  without  pleading  it ;  in  short,  he  may  defend  himself  by 
everything  which  shows  that  the  plaintiff,  ex  cequo  et  hono^  is  not  entitled  to 
the  whole  of  his  demand  or  to  any  part  of  it."  And  in  Longchamp  v. 
Kinny,^  the  same  learned  judge  says  :  "  Great  benefit  arises  from  a  lilieral 
extension  of  the  action  for  money  had  and  received,  because  the  charge  and 
defence  in  this  kind  of  action  are  both  governed  by  the  true  equity  and 
conscience  of  the  case."  It  would  be  against  both  equity  and  good  con- 
science to  allow  the  plaintiff  in  the  case  supposed  to  recover  all  the  con- 
sideration which  he  had  paid,  when  he  had  already  received  a  part  of  the 
benefit  and  consideration  which  he  had  contracted  for.  Within  the  prin- 
ciples laid  down  in  the  cases  cited  he  would  be  permitted  to  recover  the 
balance  only  of  the  money  paid  by  him  after  deducting  the  value  of  %o 
much  of  the  consideration  as  he  had  received,  and  if  it  could  be  shown  in 
such  case  by  the  defendant  that  plaintiff  had  actually  received  from  the 
defendant  upon  the  agreement  more  than  he  had  paid,  there  would  be  no 
basis  of  law  or  equity  for  the  action  to  stand  on.  The  same  principles  of 
justice  and  equity  should  be  applied  to  this  case.  The  plaintiff's  equities 
can  be  no  greater  that  he  paid  in  land  rather  than  in  money.  The  i^ree- 
ment  cannot  be  enforced.  Neither  party  can  in  this  action  be  allowed  any 
benefit  from  it  or  any  damage  for  its  breach.  The  defendant  having 
repudiated  the  agreement,  the  plaintiff  can  recover  for  his  land  as  if  there 
had  been  no  agreement  as  to  the  amount  of  the  consideration,  but  he  must 
allow  so  much  of  the  consideration  as  has  been  paid ;  and  if  he  has  received 
more  in  the  profits  of  the  business  which  the  defendant  brought  to  him 
under  the  agreement  than  the  value  of  his  land,  he  can  recover  nothing. 
If  the  profits  are  less  than  the  value  of  the  land,  then  he  can  recover  the 
balance. 

It  was  not  necessary  for  the  plaintiff  to  tender  the  profits  to  the  defend- 
ant before  the  commencement  of  the  action.  They  were  part  of  the  con- 
sideration received  by  him  for  his  conveyance,  and  he  has  the  same  right 
to  hold  them  as  if  so  much  money  had  been  paid  to  him  by  the  defendant. 
His  claim  is  against  the  defendant  for  the  balance,  if  any,  of  the  value  of 
the  land.  These  views  are  fully  supported  by  well -recognized  principles  of 
law.  I  find  no  authority  in  conflict  with  them,  and  the  case  of  Eichards  v, 
Allen,*  is  the  only  authority  which  has  come  to  my  notice  directly  in  point. 

1  2  Burr.  1006.  '  1  Dougl.  187.  •  17  Maine,  296. 


SECT.  IL]  DIX   V.  MAfiCY.  509 

In  that  case  there  was  a  verbal  contract  between  the  plaintiff  and  defendant 
for  the  purchase  and  sale  of  a  farm,  and  the  plaintiff  bad  delivered  to  the 
defendant  upon  the  contract  a  quantity  of  brick  and  a  yoke  of  oxen.  After 
the  plaintiff  had  been  in  possession  of  the  farm  for  about  twenty  years  the 
defendant  conveyed  it  to  another  person  and  refused  to  convey  to  the 
plaintiff.  He  then  sued  the  defendant  in  assumpsit  for  the  value  of  the 
brick  and  oxen,  and  it  was  held  that  he  could  recover,  but  that  he  must 
allow  for  the  use  of  the  land.  The  court  says :  "  But  the  plaintiff's  claim 
must  be  limited  to  what  is  just  and  equitable  under  all  the  circumstances. 
He  had  made  f '>me  payments,  but  he  had  enjoyed  the  farm  for  eighteen  or 
twenty  years.  The  jury  should  have  been  permitted  to  take  this  into  con- 
sideration even  without  an  account  in  offset,  as  it  was  necessarily  connected 
with  the  plaintiff's  claim,  and  was  of  a  character  to  affect  and  qualify  it" 

My  conclusion^  therefore,  is  that  the  judgment  should  be  reversed  and 
new  trial  granted,  costs  to  abide  event. 

All  concur  except  Johnson,  C,  not  sitting. 

Judgment  reversed. 


R   STILLMAN  DIX  v.  THOMAS  E.   MARCT. 
In  the  Supreme  Judicial  Court  op  Massachusetts,  January  30,  1875. 

[Reported  in  116  AfassacJiusettM  Reports,  4.16.] 

Contract  to  recover  $1800,  the  price  of  certain  real  estate  conveyed  by 
the  plaintiff  to  the  defendant.  The  answer  admitted  the  conveyance,  but 
averred  that  it  was  made  voluntarily  and  without  any  agreement  for  pay- 
ment on  the  defendant's  part.  Trial  in  the  Superior  Court  before  Dewey, 
J.,  who,  after  verdict  for  the  plaintiff,  reported  the  case  to  this  court.  The 
facts  appear  in  the  opinion. 

S,  T.  Field  for  the  defendant 

C.  G.  Delano  for  the  plaintiff. 

£ndicott,  J.  The  plaintiff  conveyed  his  farm  in  August,  1872,  to  the 
defendant,  his  son-in-law,  upon  an  oral  agreement,  that  the  defendant 
would  furnish  him,  his  wife  and  daughter,  with  a  comfortable  support  dur- 
ing their  lives.  The  defendant  also  agreed  to  give  the  plaintiff  a  mortgage 
on  the  farm  or  a  life  lease  thereof  to  secure  the  support.  Under  this  agree- 
ment the  plaintiff  with  his  wife  and  daughter  lived  with  the  defendant  on 
the  farm  until  January,  1874.  A  difficulty  then  occurred.  The  defendant 
ordered  the  plaintiff  to  leave,  and  refused  to  give  him  a  mortgage  accord- 
ing to  the  agreement.  Since  then  the  defendant  has  furnished  no  support 
to  the  plaintiff,  though  his  wife  and  daughter  have  remained  with  the 
defendant. 
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The  defendant  denied  that  he  made  such  an  agreement.  But  the  jury 
found  that  in  consideration  of  the  conveyance  he  agreed  to  give  the  plain* 
tiff  a  mortgage  or  life  leafse  to  secure  the  support  of  himself  and  family. 

By  ordering  the  plaintiff  to  leave  the  farm  and  refusing  to  give  the 
mortgage,  the  defet^dant  rescinded  his  oral  agreement  This  agreement, 
being  within  the  prohibition  of  the  statute  of  frauds,  the  plaintiff  could  not 
enforce  it,  but  brings  this  action  to  recover  the  value  of  the  property  con- 
veyed. It  is  well  settled  that  he  may  do  so.  Y/here  (^  person  pays  money, 
renders  service,  or  conveys  property  under  an  agreem^mt,  within  the  statute 
of  frauds,  and  which  the  other  party  refuses  to  p^i'^rm,  an  action  will  lie 
by  such  person  against  the  party  so  refusing,  %s>  recover  the  money  paid, 
or  the  value  of  the  services  rendered  or  property  conveyed,  Sherburne  v. 
Fuller  ;  *  Kidder  v.  Hunt ;  ^  Cook  v  D'^gg'^tt ;  •  Basford  v,  Pearson ;  *  Wil- 
liams V.  Bern  is  ;  *  White  v.  Wieland  ;  •  billet  v,  Maynard ;  ^  King  v.  Brown ; ' 
Day  V.  New  York  Central  Ray>»oar'  ;•  Eichards  v,  AUen.^^ 

A  person  who  has  received  i  benefit  under  such  an  agreement,  and  then 
repudiates  it,  is  held  ^.o  p<\y  for  that  which  he  has  received ;  and  there  is  an 
implied  assumpmt  op  which  the  action  against  him  can  be  maintained.  In 
such  an  action  the  plaintiff  is  entitled  to  recover  what  is  due  him,  or  the 
balance  that  is  due  him  arising  out  of  the  transaction  between  the  parties. 
If  the  suit  is  to  recover  the  value  of  land  conveyed,  and  there  has  been 
part  peilbrmance  by  the  party  refusing  to  complete  it,  that  is  to  be  con- 
sidered in  determining  what  is  due.  If  payments  have  been  made,  they 
must  be  deducted  from  the  amount  to  be  recovered  for  the  value  of  the 
land.  And  if  the  land  was  not  to  be  paid  for  by  money,  but  by  furnishing 
support  and  mcuntenance,  and  there  has  been  a  pzirtial  performance  in  that 
respect,  the  value  of  such  partial  performance  to  the  plaintiff  must  be 
allowed  by  him.  He  is  only  entitled  to  receive  from  the  defendant  the 
value  of  the  property  conveyed  to  him. 

In  this  case  the  value  of  the  support  furnished  to  the  plaintiff  by  the 

defendant  under  the  oral  agreement,  and  before  its  rescission,  was  properly 

deducted  from  the  value  of  the  farm,  and  the  plaintiff  was  entitled  to 

recover  the  value  so  found.    Day  v.  New  York  Central  Eailroad ;  ^^  Richards 

».  Allen  j  ^*  Moses  v.  Macferlan." 

Judgment  on  the  verdieL    > 

1  6  Mass.  183,  138.  «  1  Pick.  828.  «  2  Allen,  489. 

*  9  Allen,  387  »  108  Mass.  91.  «  109  Mass.  291. 

'  5  Johns.  85.  «  2  Hill,  485.  »  51  N.  Y.  588. 

^  17  Me.  296.    Chit.  Con.     (11  th  Am.  Ed.)  422,  71.,  and  cases  cited, 

n  61  N.  Y.  588.  ^  17  Me.  296.  "  2  Burr.  1005. 
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HARRIET  B.   PARKER  and  Another  v.   ELIJAH  F.  TAINTER. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  September  8,  1877. 

[Reported  in  123  Afcusachusetts  Reports,  185.] 

Contract.  At  the  trial  in  the  Superior  Court,  before  Brigham,  C.  J., 
the  plaintifiTs  proved  the  following  agreement,  signed  by  the  defendant :  — 

"Newton,  Mass.,  November  2l8t,  1873.  Whereas  I  have  agreed  with 
Harriet  B.  and  Sarah  E.  Parker  to  lease  them  a  piece  of  land  between 
Union  Hall  Building  and  Alfred  Howe's  new  building  on  Centre  Street, 
Newton,  and  whereas  there  have  been  some  objections  to  putting  up  a 
building  on  said  land,  and  in  order  that  the  said  Parker  sisters  may  be 
protected  in  putting  up  the  building,  and  be  saved  from  any  loss  in  the 
matter,  I  do  hereby  agree  to  protect  them  in  the  matter,  or  to  pay  all  costs 
of  the  building  and  take  it  oiT  their  hands  should  anything  arise  whereby 
I  cannot  give  them  a  lease  for  the  purpose  of  erecting  the  said  building  as 
per  agreement." 

It  appeared  in  evidence  that  the  defendant  was  in  possession  of  the  land 
mentioned  in  the  agreement  and  of  adjoining  premises,  and  had  been  in 
such  possession  since  April,  1872,  and  claimed  under  a  lease  thereof  for  a 
term  of  ten  years  from  that  date ;  that  soon  after  the  date  of  the  agree- 
ment, the  plaintiffs  completed  the  erection  of  a  building  on  the  land,  and 
were  in  the  peaceable  and  undisturbed  occupation  of  the  land  and  building 
from  December  1,  1873,  until  some  time  in  May,  1874;  and  that  in  April 
1874,  the  plaintiffs  paid  to  the  defendant  $50  for  the  use  of  the  land  for 
four  months,  from  December  1,  1873,  to  April  I,  1874,  at  the  rent  of 
$12.50  for  each  month. 

It  was  also  in  evidence  that  a  large  building  adjoining  the  land,  and 
portions  of  which  were  held  by  the  defendant  under  his  lease,  was,  on  Jan- 
uary 14, 1874,  destroyed  by  fire;  that  the  owners  of  all  the  land,  including 
that  on  which  the  plaintiffs'  building  stood,  and  also  the  land  under  the 
large  building,  contended  that  by  the  destruction  of  this  building  the  right? 
of  both  the  plaintiffs  and  the  defendant  had  been  determined,  and,  on  Feb- 
ruary 4,  1874,  notified  both  the  plaintiffs  and  the  defendant  in  writing  to 
remove  therefrom,  and  also  notified  the  plaintiffs  to  remove  their  building, 
but  nothing  was  done  as  to  the  plaintiffs  until  some  time  in  May,  1874, 
when  the  owners  took  down  and  removed  the  plaintiffs'  building. 

The  defendant  never  made  any  written  lease  of  the  land  to  the  plaintiffs, 
and  there  was  no  agreement  in  writing  between  the  parties,  other  than  that 
above  set  forth ;  but  the  judge,  against  the  objection  of  the  defendant, 
allowed  the  plaintiffs  to  testify  that  the  defendant  had,  prior  to  the  making 
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of  the  written  agreement,  orally  agreed  to  lease  to  them  the  land  mentioned 
in  the  agreement,  for  the  term  of  eight  years. 

The  defendant  contended  that  the  agreement  was  not  sufficient  to  support 
this  action ;  that  the  facts  did  not  show  any  breach  thereof;  and  also  relied 
upon  the  statute  of  frauds. 

The  judge  ruled  that  the  statute  of  frauds  was  not  applicable,  and  that, 
as  the  foregoing  facts  were  not  in  dispute,  the  jury  would  be  warranted  in 
returning  a  verdict  for  the  plaintiffs  for  the  cost  of  their  building,  with 
interest  from  the  date  of  the  writ.  The  jury  returned  a  verdict  for  the 
plaintiffs ;  and  the  judge  reported  the  case  for  the  determination  of  this 
court. 

If  the  admission  of  the  oral  evidence  and  the  rulings  of  the  judge  were 
correct,  judgment  was  to  be  entered  on  the  verdict ;  if,  in  the  absence  of 
such  oral  agreement,  the  plaintiffs  were  entitled  to  hold  the  verdict,  judg- 
ment was  to  be  entered  thereon ;  but,  if  they  were  entitled  to  recover  only 
nominal  damages,  they  were  to  have  judgment  accordingly;  otherwise^ 
judgment  was  to  be  entered  for  the  defendant. 

C.  Robinson,  Jr.,  for  the  defendant. 

B,  E,  Perry,  for  the  plaintiffs. 

Gray,  C.  J.  The  plaintiffs  properly  admit  that  the  writing  signed  by 
the  defendant,  reciting  that  he  had  agreed  to  lease  the  land  to  them,  is  not 
a  sufficient  memorandum  of  an  agreement  for  a  lease,  to  satisfy  the  statute 
of  frauds,  because  it  does  not  state  the  term  or  duration  of  the  lease,  and 
ttiat  defect  cannot  be  supplied  by  parol  evidence.  Eiley  v.  Farnsworth.^ 
And  we  need  not  consider  whether  the  alternative  agreement  of  the  defend- 
ant to  pay  to  the  plaintiffs  the  cost  of  the  building,  if  he  should  be  prevented 
from  giving  them  a  lease,  could  be  considered  as  an  independent  promise 
of  itself  sufficient  to  support  an  action. 

The  defendant  had  an  estate,  though  not  an  absolute  title  in  fee,  in  the 
land  If  the  plaintiffs,  in  consideration  of  an  agreement  which  was  within 
the  statute  of  frauds,  and  which  the  defendant  declined  to  carry  out,  ex- 
pended money  in  building  upon  his  land,  they  might  maintain  an  action  to 
recover  the  cost  of  such  building.  Kidder  v.  Hunt;^  White  v.  Wieland;' 
Bix  V,  Marcy.'*  The  evidence  (laying  aside  the  parol  evidence  objected  to) 
would  support  such  an  action,  the  declaration  was  not  objected  to  in  point 
of  form,  the  report  shows  that  it  was  intended  to  present  the  case  for  de- 
cision upon  its  merits,  and  the  verdict  must,  under  the  instructions  given 
to  the  jury,  have  been  for  the  cost  of  the  building.    By  the  terms  of  the 

report  the  plaintiffs  are  therefore  entitled  to 

Judgment  on  the  verdict, 

1  116  Mass.  228.        >  1  Pick.  328.         •  109  Mass.  291.        «  116  Mass.  416. 
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WILLIAM  P.   DOWLING  v.  CATHARINE  McKENNEY. 
In  the  Supreme  Judicial  Court  of  Maasachusetts,  June  28,  1878. 

[Rqwrted  in  124  Mcusachtuettt  Reports,  478.] 

Contract.  The  declaration  contained  three  counts.  The  first  was  to 
recover  $200,  on  an  account  annexed,  for  '*  furnishing  materials  for,  and 
lahor  and  work  in  making,  a  monument."  The  second  was  as  follows : 
'*  And  the  plaintiff  says  that  he  made  an  agreement  with  the  defendant  to 
furnish  materials  and  construct  for  her  a  monument  for  the  sum  of  two 
hundred  dollars ;  that  he  furnished  materials  and  made  said  monument  for 
the  defendaut,  and  tendered  the  same  to  the  defendant ;  and  that  she  owes 
him  therefor  the  sum  of  two  hundred  dollars."  The  third  was  on  an 
account  annexed,  and  contained  the  following  items :  "  To  ten  days'  labor 
on  monument,  $50.  To  three  days'  services  in  preparing  land  and  founda- 
tion for  same,  $15."    Answer,  a  general  denial. 

At  the  trial  in  the  Superior  Court,  before  Dewey,  J.,  the  plaintiff  testi- 
fied that  he  was  a  manufacturer  of  monuments  and  grave-stones,  keeping 
on  hand  stock  and  partly  finished  monuments,  to  be  finished  to  order ;  that 
the  defendant  came  to  his  shop  and  said  she  would  like  to  get  a  monument ; 
that  he  showed  her  several  monuments  partially  manufactured,  among 
them  the  one  in  question,  the  price  of  which  he  told  her  was  $250,  when 
finished  with  base,  cap,  and  plinth,  and  polished  ;  that  she  said  she  had 
some  land,  and  he  said  perhaps  they  might  trade  with  the  piece  of  land ; 
that  if  he  could  get  a  piece  of  land  at  a  reasonable  price  he  might  trade 
with  her ;  that  if  she  would  sell  the  land  at  the  same  price  for  which  she 
had  sold  another  piece^  ho  would  trade  with  her  for  the  monument ;  that 
they  went  on  the  land  and  looked  at  the  lots,  for  one  of  which  she  asked 
$435  ;  that  he  told  her  he  would  throw  off  $50  on  the  monument,  calling 
it  8200  complete,  if  she  would  throw  $35  off  on  the  lot,  and  would  give 
her  $100  in  cash,  and  $100  later,  and  the  monument  completed  with  the 
inscription,  for  the  lot  of  land ;  and  that  to  this  proposition  she  agreed, 
and  the  lot  was  selected  and  agreed  on. 

There  was  also  evidence  that  subsequently  the  plaintiff  purchased  a 
plinth,  and  one  of  his  workmen  worked  three  or  four  days,  fitting  and 
polishing  the  monument,  putting  on  the  cap  and  mouldings,  and  one-third 
of  the  inscription,  which  the  defendant  had  given  him  to  be  put  on  the 
monument,  at  the.  time  of  the  original  contract,  was  put  on,  taking  three 
days'  work ;  that  the  defendant  then  notified  the  plaintiff  that  she  wotild 
not  take  the  monument,  as  she  had  been  advised  it  was  too  large,  and 
refused  thereafter  to  take  it ;  that  subsequently  the  plaintiff  completed  the 

88 
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monument  and  inscription,  and  offered  to  deliver  it  to  her,  and  pay  her 
$100  cash  and  give  her  his  note  for  $100,  secured  by  mortgage  on  the  land, 
and  demanded  a  deed  of  the  land ;  that  she  refused  to  accept  the  monu- 
ment, money,  and  note,  and  refused  to  deliver  him  a  deed  of  the  land. 

Upon  this  evidence,  the  plaintiff  contended  that  he  had  the  right  to 
recover  the  sum  of  $200  for  furnishing  materials  and  completing  the 
monument,  and  that,  if  he  could  not  recover  for  the  materials  or  the  monu- 
ment, he  had  a  right  to  recover  for  his  labor  in  completing  the  monument. 
The  defendant  contended  that  the  Gen.  Sts.  c.  105,  §  1,  cl.  4,  and  §  5, 
were  a  bar  to  the  action.  The  judge,  by  consent  of  parties,  before  verdict, 
reported  the  case  for  the  determination  of  this  court.  If,  on  this  evidence, 
the  action  could  not  be  maintained,  judgment  was  to  be  entered  for  the 
defendant ;  otherwise,  the  case  to  stand  for  trial. 

J.  C.  Sanborn  for  the  plaintiff. 

W.  L.  Thompson  for  the  defendant. 

Endicott,  J.  It  appears  from  the  report  that  the  defendant  orally 
agreed  to  convey  to  the  plaintiff  a  lot  of  land  valued  at  $400,  and  to  take, 
in  exchange  or  payment  therefor,  a  monument,  estimated  to  be  of  the 
value  of  $200,  when  completed,  and  the  balance  in  money.  After  the 
monument  was  finished,  the  plaintiff  tendered  it  to  the  defendant,  together 
with  the  balance  in  money,  according  to  the  contract.  The  defendant 
refused  to  accept  the  monument  or  money,  or  to  give  the  deed. 

Whether  this  was  a  sale  or  an  exchange  of  property  is  immateriaL 
Assuming  that  it  was  an  exchange  of  the  land  for  the  monument,  with  a 
balance  in  money  to  be  paid  by  the  plaintiff,  it  is  to  be  governed  by  the 
same  rules  as  apply  to  a  sale  when  the  whole  consideration  is  to  be  paid 
in  money.  Anon. ;  ^  Commonwealth  v.  Clark ;  *  Howard  v,  Harris.*  The 
contract  was  therefore  within  the  prohibition  of  the  statute  of  frauds.^ 
The  oral  promise  on  the  part  of  the  defendant  was  not  to  pay  money  for 
the  monument,  but  to  convey  a  lot  of  land.  If  the  promise  had  been  to 
pay  in  money  for  the  monument,  when  completed,  it  might  have  come 
within  the  rule,  that  an  agreement  to  construct  or  build  an  article  to  be 
paid  for  when  finished  need  not  be  proved  by  a  memorandum  in  writing, 
as  in  Mixer  v.  Howarth.^  But  that  view  of  the  case  cannot  be  sustained 
on  the  evidence  as  reported  ;  it  does  not  appear  to  have  been  the  intention 
of  the  parties  to  make  any  contract,  except  that  which  included  the  con- 
veyance  of  the  land,  which  was  the  sole  consideration  moving  from  the 
defendant.  That  contract  was  not  in  writing,  and  cannot  be  enforced,  in 
whole  or  in  part.  The  plaintiff  cannot  separate  that  portion  which  relates 
to  the  building  of  the  monument  from  the  whole,  and  recover  upon  it  as  a 
distinct  undertaking.  This  would  be  to  make  a  new  contract  between  the 
parties ;  for  it  was  no  pirt  of  the  agreement,  as  stated,  to  pay  $200  in 

1  3  Salk.  167.  "  14  Gray,  367,  372.  »  8  Allen,  297. 

•  Gen.  Sts.  c.  105,  §  1,  cl.  4.  *  21  Pick.  205. 
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moDey  for  the  monument,  but  to  allow  that  sum  as  a  portion  of  the  con- 
sideration for  the  conveyance  of  the  land.  The  plaintiff  therefore  can- 
not recover^  either  upon  his  first  or  second  county  for  the  value  of  the 
monument. 

But  the  plaintiff  contends  that  he  may,  under  his  third  count,  recover 
for  his  labor  in  completing  the  monument.  It  is  true,  that  when  a  person 
pays  money,  or  renders  service,  or  makes  a  conveyance,  under  an  agree- 
ment within  the  prohibition  of  the  statute  of  frauds,  and  the  other  party 
refuses  to  perform  it,  an  action  will  lie  to  recover  the  money  so  paid,  or  the 
value  of  the  services  rendered  or  the  propeHy  conveyed ;  but  it  is  on  the 
ground  that  a  party  who  has  received  a  benefit,  under  an  agreement  which 
he  has  repudiated,  shall  be  held  to  pay,  upon  an  implied  assumpsit,  for 
that  which  he  has  received.  Dix'v.  Marcy,^  and  cases  cited.  In  the 
case  at  bar,  the  defendant  received  no  benefit  from  the  labor  performed  in 
completing  the  monument,  although  the  plaintiff  may  have  suffered  a  loss 
because  he  is  unable  to  enforce  his  contract,  and  no  recovery  can  be  had 
for  the  labor  on  the  monument,  as  charged  in  the  account  annexed  to  the 
third  count. 

But  this  rule  does  not  apply  to  the  item  for  services  performed  by  the 

plaintiff  in  preparing  the  land  and  foundation.     If  this  refers  to  the  lot  of 

the  defendant  where  the  monument  was  to  stand,  and  the  work  was  done 

upon  it,  we  cannot  say  as  matter  of  law  that  it  was  not  of  benefit  to  the 

defendant.     That  is  a  question  of  fact  to  be  determined,  and  by  the  terms 

of  the  report  the  entry  must  be 

Case  to  stand  for  trial. 


(b.)     Performance  impomble. 

DE  SILVALE  v.  KENDALL. 
In  the  King's  Bench,  April  18,  1815. 

[Reported  in  4  Maule  f;  Seliryn,  37.] 

Assumpsit  for  money  had  and  received,  and  the  money  counts.  Plea, 
non  assumpsit.  At  the  trial  before  Batlet,  J.,  at  the  last  Lancashire  sum- 
mer assizes,  there  was  a  verdict  for  the  plaintiff  for  192/.  9s.  lOd,,  subject 
to  the  opinion  of  the  court  upon  the  following  case. 

By  charter-party  of  affreightment,  2d  of  November,  1812,  between  the 
defendant  as  master  of  the  ship  Shannon,  then  lying  in  the  port  of  Liver- 
pool, of  the  one  part ;  and  the  plaintiff,  as  merchant,  of  the  other  part ; 
the  defendant  let,  and  the  plaintiff  took  the  said  ship  to  freight,  on  a  voy- 
age firom  Liverpool  to  Maranham,  in  South  America^  and  from  thence  back 

1  116  Mass.  416. 
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to  Liverpool,  upon  certain  terms  and  conditions,  and  upon  covenants  oo 
the  part  of  the  defendant  for  receiving  and  delivering  an  outward  and 
homeward  cargo,  and  for  the  performance  of  the  voyage ;  and  there  was, 
amongst  others,  a  covenant  that  the  ship  should,  at  the  commencement 
and  during  the  continuance  of  the  voyage,  at  the  expense  of  her  owners,  be 
kept  tight,  staunch,  and  strong,  and  well  and  sufficiently  fitted  out,  vic- 
tualled, and  manned  ;  in  consideration  whereof  the  plaintiff  covenanted  with 
the  defendant  to  dispatch  the  vessel,  to  load  on  board  of  her  at  Maranham 
a  cargo  of  cotton,  and  to  discharge  the  same  in  Liverpool,  and  also  that  he 
should  and  would  "  pay  or  cause  to  be  paid  unto  the  defendant  for  the 
freight  and  hire  of  the  vessel  on  the  said  voyage  from  Liverpool  to  Maran- 
ham 120^.  British  sterling;  and  from  Maranham  to  Liverpool  at  and  after 
the  rate  of  2^d.  British  sterling  per  pound  weight  for  each  and  eveiy 
pound  of  cotton  which  should  be  delivered  at  the  King's  Beam  in  Liver- 
pool; such  freight  to  be  paid  as  follows,  viz.,  120/.  British  sterling  for 
freight  of  the  outward  cargo  to  Maranham,  and  as  much  cash  as  may  be 
found  necessary  for  the  vessel's  disbursements  in  Maranham,  to  be  ad- 
vanced by  the  plaintiff,  his  agents  or  assigns,  to  the  defendant,  when  re« 
quired,  free  from  interest  and  commission,  at  the  current  exchange  of  the 
place,  and  the  residue  of  such  freight  to  be  paid  on  the  delivery  of  the  car- 
go in  Liverpool,  in  good  and  approved  bills  on  London  not  exceeding  three 
months'  date."  The  vessel  sailed  from  Liverpool,  and  arrived  at  Maranham 
with  her  outward  cargo,  and  delivered  it  there  ;  when  120/.,  the  sum 
stipulated  by  the  charter-party  to  be  paid  for  the  freight  of  the  outward 
cargo,  were  paid  to  the  defendant  by  the  agents  of  the  plaintiff.  The 
plaintiff's  agents  also,  on  his  behalf,  paid  or  advanced  to  the  defendant  at 
Maranham,  192/.  9«.  lOd,  for  the  necessary  disbursements  of  the  vessel  at 
Maranham,  as  stipulated  by  the  charter-party  to  be  there  paid  or  advanced. 
The  vessel  received  at  Maranham  from  the  agents  of  the  plaintiff  a  home- 
ward cargo,  and  sailed  with  it  for  Liverpool ;  but  during  the  voyage  was 
captured,  and,  together  with  her  cargo,  was  wholly  lost  to  the  proprietors, 
and  never  arrived  at  Liverpool. 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  the  192/.  9«. 
lOd.  so  paid  or  advanced  to  the  defendant  at  Maranham.  If  he  is^  the  ver- 
dict to  stand  :  if  not,  a  nonsuit  to  be  entered. 

Richardson  for  the  plaintiff. 

Littledale  for  the  defendant. 

Lord  Ellenborough,  C.  J.  By  the  policy  of  the  law  of  England  freight 
and  wages,  strictly  so  called,  do  not  become  due  until  the  voyage  has  been 
performed.  But  it  is  competent  to  the  parties  to  a  charter-party  to  cove- 
nant by  express  stipulations  in  such  manner  as  to  control  the  general  opera- 
tion of  law.  The  question  in  this  case  is  whether  the  parties  have  not  so 
covenanted  by  the  stipulations  of  this  charter-party.  If  the  charter-party 
be  silent  the  law  will  demand  a  performance  of  the  voyage,  for  no  freight 
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can  be  due  until  the  voyage  be  completed.  But  if  the  parties  have  chosen 
to  stipulate  by  express  woixls,  or  by  words  not  express  but  sufficiently  in- 
telligible to  that  end,  that  a  part  of  the  freight  (using  the  word  freight) 
should  be  paid  by  anticipation,  which  should  not  depend  upon  the  perform- 
ance of  the  voyage,  may  they  not  so  stipulate  1  Now  by  this  charter-party  it 
is  stipulated  that  120/.  shall  be  paid  to  the  defendant  for  freight  of  the  out- 
ward cargo  to  Maranham,  and  as  much  cash  as  may  be  found  necessary 
for  the  ship's  disbursements  in  Maranham,  to  be  advanced  by  the  plaintiff, 
his  agents  or  assigns,  when  required,  free  from  interest  and  commission,  at 
the  current  exchange  of  the  place,  and  the  residue  of  such  freight  (implied- 
ly therefore  denominating  the  former  payment  as  an  advance  of  freight, 
without  interest  or  commission)  upon  the  delivery  of  the  cargo  at  Liver- 
pooL  It  is  argued  on  one  side  as  if  this  was  a  mere  loan  to  provide  for  the 
necessary  disbursements  of  the  ship  at  Maranham,  the  money  to  be  ad- 
vanced indeed  at  Maranham,  and  to  be  afterwards  repaid  by  deducting  it 
from  the  freight,  if  freight  should  be  earned,  but  to  be  repaid  at  all  events 
whether  freight  shoidd  be  earned  or  not.  And  I  certainly  agree  that  if  the 
charter-party  does  not  import  that  this  was  to  be  a  payment  in  advance, 
specifically,  of  freight,  the  result  would  be  as  contended  for.  But  in  the 
first  place  the  advance  is  to  be  made  free  of  interest  and  commission,  which 
shows  it  not  to  have  been  intended  as  a  loan  ;  for  if  a  loan,  why  should  not 
interest  and  commission  be  paid  for  it  1  In  the  next  place  the  word  residue 
imports  that  it  is  freight  that  was  to  be  partially  advanced,  of  which  the 
remainder  only  was  to  abide  the  usual  risk  which  the  law  casts  upon  the 
earning  of  freight,  that  is,  the  conveyance  of  the  cargo  to  its  place  of  des- 
tination. The  preceding  payment  was  on  the  contrary,  by  the  stipulation 
of  the  parties  not  to  be  subject  to  that  risk,  which  but  for  the  stipulation 
and  by  the  ordinary  course  of  law  it  would  have  been.  And  there  can  be 
no  doubt  that  the  payment  of  freight  may  by  the  agreement  of  the  parties 
be  so  exempted.  I  therefore  read  this  covenant  as  if  it  wei*e,  that  120/. 
should  be  paid  to  the  defendant  for  outward  freight  at  Maranham,  and 
that  as  much  more  as  might  be  necessary  for  the  ship's  disbursements 
should  be  advanced  by  way  of  freight,  and  that  the  residue  should  remain 
subject  to  the  contingency  of  the  ship's  arrival  and  delivery  of  the  goods  at 
their  place  of  destination.  A  part  was  to  be  free  from  all  contingency,  the 
residue  was  to  abide  the  contingency.  Thus  it  appears  to  me,  upon  the 
plain  meaning  of  the  instrument  now  before  us,  and  without  looking  to 
other  cases  which  apply  to  different  forms  of  covenanting  from  the  present, 
that  this  money  was  received  at  Maranham  as  freight,  and  that  it  is  dis- 
tinguished by  the  provision  respecting  the  residue  from  that  part  of  the 
freight  which  was  to  abide  the  ordinary  contingency  imposed  by  the  law. 
I  therefore  think  that  inasmuch  as  it  is  freight,  the  plaintiff  is  not  entitled 
to  recover  in  this  action. 

Le  Blanc,  J.    I  agree  to  the  construction  which  has  been  put  by  my 
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Lord  upon  this  charter-party.     The  plaintiff  has  advanced  a  sum  of  money 
to  the  defendant  at  Maranham,  which  he  now  seeks  to  recover^  \x\t(m  the 
ground  that  it  was  advanced  by  way  of  loan,  or  as  a  payment  by  anticipa- 
tion of  freight  which  was  not  then  nor  has  ever  since  been  earned.     It  is 
open  to  the  parties  to  such  contracts  as  the  present  to  make  such  stipula- 
tions, consistently  with  law,  as  they  shall  please.     And  here  the  parties 
have  contracted  for  the  letting  and  taking  the  ship  to  fi*eight  on  a  voyage 
to  Maranham  and  back  to  Liverpool,  and  for  the  payment  of  a  specific  sum 
for  the  outward  freight  to  Maranham,  and  for  the  homeward  freight  they 
contract  to  pay  according  to  a  specific  rate  of  payment  upon  the  goods  to 
be  delivered.     But  they  also  contract  in  what  manner  this  freight  shall  be 
paid,  that  is,  that  the  outward  freight,  together  with  so  much  of  the  freight 
home  as  should  be  necessary  for  the  disbursements  of  the  ship  at  Maran- 
ham, should  be  paid  in  advance  when  required,  and  the  residue  of  such 
freight  to  he  paid  upon  delivery  of  the  homeward  cai^o  at  the  place  of 
destination.     Now  there  can  be  no  doubt  that  it  is  competent  to  parties  to 
stipulate  for  part-payment  of  the  freight  before  it  can  be  known  whether 
any  freight  will  accrue  or  not.     And  have  they  not  so  stipulated  by  this 
charter-party  1    If  it  was  intended  that  what  was  advanced  at  Maranham 
should  be  returned  in  the  event  that  has  happened,  the  parties  might  have 
provided  for  it  by  their  contract.     That  this  question  has  not  yet  come 
before  the  courts  can  only  be  accounted  for  by  supposing  that  persons  have 
not  been  advised  to  attempt  the  question,  because  undoubtedly  there  must 
have  been  many  cases  before  this,  in  which  the  parties  have  stipulated  for  a 
payment  of  freight  in  advance  ;  indeed  such  cases  are  very  common,  and  it 
must  very  often  have  happened  that  the  ship  has  not  arrived.     And  what 
has  happened   still  more  often,  is  that  wages  have  been  stipulated  for  and 
paid  in  advance  at  a  particular  period  of  the  voyage,  which  is  similar  to 
the  present  case,  and  yet  I  believe  no  action  has  ever  been  brought  to  re« 
cover  back  such  wages  from  those  capable  of  paying,  on  the  ground  that  no 
freight  was  earned,  and  therefore  wages  were  never  due.     It  is  impossible 
to  consider  this  as  a  loan  of  money,  because  of  the  exception  by  which  it  is 
made  free  from  interest  and  commission,  and  because  also  ^  the  residue  of 
such  freight"*  is  made  payable  upon  the  ship's  arrivaL     This  covenant, 
therefore,  must  be  understood  as  a  covenant  for  the  payment  of  the  freight 
in  different  modes,  some  part  of  it  upon  the  arrival  of  the  ship  at  Maran- 
ham, and  the  rest  to  abide  the  contingency  of  the  ship's  return  to  her  port 
of  destination.     It  is  clear  therefore  the  plaintiff  is  not  entitled  to  recover. 
Bayley,  J. .  Wherever  there  is  an  express  stipulation  that  the  party  who 
is  to  be  entitled  to  freight  shall  be  paid  any  portion  of  it  in  advance,  there 
ought  also  to  be  an  express  stipulation  that  the  party  paying  it  shall  be 
entitled  to  recover  it  back,  if  freight  be  not  earned,  if  such  be  the  intention 
of  the  parties  to  the  instrument.     For  without  some  provision  of  that  sort 
how  are  we  to  raise  a  new  implied  contract  to  that  effect)     It  seems  clear 
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that  the  parties  to  this  instrument  have  stipulated  for  a  partial  payment 
in  advance  by  way  of  freight  and  not  as  a  loan ;  for  after  settling  the 
amount  and  rate  of  freight  to  be  paid  for  the  voyage  out  and  home,  they 
stipulate  that  such  freight  shall  be  paid  as  follows,  that  is,  the  putward 
freight  to  Maronham,  and  as  much  cash  as  should  be  necessary  for  tiie 
ship's  disbursements  in  Maranham  to  be  advanced  by  the  freighter  when 
required,  free  from  interest  and  commission,  at  the  current  exchange  of  the 
place,  and  the  residue  of  such  freight  on  the  delivery  of  the  homeward 
cargo.  Therefore,  taking  the  whole  of  the  clause  together,  it  seems  to  me 
that  this  payment  is  to  be  considered  as  a  payment  of  so  much  of  the 
freight  in  advance.  And  if  that  be  so,  upon  what  ground  is  it  to  be  re- 
covered back  )  It  is  suggested  as  a  ground,  that  the  freight  has  failed  by 
the  non-performance  of  the  voyage,  and  thus  the  plaintiff  has  derived  no 
benefit  from  it ;  but  what  benefit  has  the  defendant  derived  1  He  also  has 
lost  as  well  as  the  plaintiff,  and  the  question  is,  whether  he  is  to  bear  a 
farther  loss.  Now  in  order  to  maintain  money  had  and  received,  it  is  in  gen- 
eral incumbent  upon  the  plaintiff  to  show  that  the  defendant  has  money  of 
the  plaintiff  which  in  equity  and  good  conscience  he  ought  not  t^  detain 
from  him.  But  here  the  question  raised  is  not  whether  the  defendant  has 
money  which  he  ought  not  to  detain,  but  whether  out  of  his  own  money  he 
shall  be  bound  to  make  good  that  which  the  plaintiff  has  lost  It  seems 
to  me  that  the  defendant  shall  not  be  so  bound. 

Dampier,  J.  It  has  been  argued  upon  the  words  of  this  charter-party,  that 
"  as  much  cash  as  may  be  found  necessary  for  the  vessel's  disbursements  in 
Llaranham,  to  be  advanced  by  the  plaintiff  to  the  defendant,"  imports  a 
loan  of  money,  and  not  a  payment  of  freight.  And  if  those  words  stood 
aloue,  and  unexplained  by  the  other  part  of  the  clause,  I  should  have 
thought  they  might  have  been  subject  to  such  a  construction.  But  taking 
the  whole  clause  together  I  think  it  is  not  so.  It  stipulates  for  the  pay- 
ment of  such  freight,  that  is,  the  outward  and  homeward  freight ;  the 
outward  freight  and  so  much  cash  as  should  be  necessary  for  the  ship's  dis- 
bursements in  Maranham,  to  be  advanced  at  the  current  exchange  of  the 
place  ;  and  then  it  adds  that  the  residue  of  such  freight  shall  be  paid  on 
the  delivery  of  the  cargo.  So  that  it  contemplates  the  whole  as  freight ; 
and  beside,  the  exemption  from  interest  and  commission  tends  to  show  that 
it  was  not  a  loan.^    I  think  it  impossible  therefore  upon  the  whole  of  this 

^  If  in  the  present  case,  which  is  to  be  decided  according  to  English  law,  the  advance 
could  be  treated  as  a  loan,  it  might  be  necessary  to  consider  that  com  with  the  utmost 
attention,  •  .  .  but  it  would,  as  it  seems  to  me,  be  impassible  to  hold  that  it  was, 
without  overruling  all  the  cases  on  this  subject,  or  the  doctrine  assumed  in  all  that  have 
been  decided  since  the  time  of  Charles  II.  .  .  .  Although  I  have  said  that  this 
course  of  bnsiuess  may  in  theory  be  anomalous,  I  think  its  origin  and  existence  are 
capable  of  a  reasonable  explanation.  It  arose  in  the  case  of  the  long  Indian  voyages. 
The  length  of  voyage  would  keep  the  shipper  for  too  long  a  time  out  of  money ;  and 
freight  is  much  more  difficult  to  pledge  as  a  security  to  third  persons  than  goods  repre- 
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clause  to  consider  this  payment  as  a  loan.  Then  the  question  is,  whether 
freight  eo  nomine  may  not  be  stipulated  to  be  paid  in  advance ;  and  upon 
that  I  think  there  can  be  no  doubt  that  it  may.  As  little  doubt  exists  in 
my  mind  that  this  is  a  stipulation  of  that  nature  to  pay  a  portion  of  the 
freight  in  advance,  and  it  does  not  appear  that  there  is  any  covenant  that 
the  party  shall  recover  it  back  in  the  event  of  freight  not  being  earned. 
Therefore  it  does  not  seem  to  me  that  the  defendant  has  received  money 
which  he  keeps  against  good  conscience.  And  if  so  the  plaintiff  is  not 
entitled  to  recover. 

Judgment  of  nonsuiU 


WRIGHT  V.   NEWTON. 
In  the  Exchequer,  Easter  Term,  1835. 

[Reported  in  2  Crompton,  Meeson,  and  Roscoe,  124.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit. 
At  the  trial  before  Alderson,  B.,  at  the  last  Lancaster  assizes,  it 
appeared  that  the  defendant,  being  in  the  occupation  of  a  public-house,  and 
being  desirous  of  leaving  it,  entered  into  a  verbal  agreement  with  the 
plaintiff  for  the  sale  to  him,  on  behalf  of  a  Mi's.  Williams,  of  the  good-will 
and  fixtures  of  the  house,  at  the  sum  of  120/.,  50/.  of  which  was  to  be  paid 
on  the  Monday  after,  if  the  landlord  consented  to  the  change  of  tenancy, 
and  on  payment  of  the  remainder  of  the  money  the  defendant  was  to  give  up 
possession.  The  60/.  was  paid  to  the  defendant  on  the  19th  of  May,  and 
on  the  20th,  on  application  being  made  to  the  landlord,  he  verbally  agreed 
to  accept  Mrs.  Williams  as  tenant.  In  consequence  of  this,  Mrs.  Williams, 
for  whom  the  house  had  been  taken  by  the  plaintiff,  removed,  and  took  her 
furniture  to  the  defendant's  house,  and  went  to  reside  there,  and  continued 
there  for  five  or  six  weeks,  and  carried  on  the  business,  but  the  defendant 
and  his  wife  also  continued  to  reside  there.  It  appeared,  that,  on  the  2d  of 
June,  the  landlord  withdrew  his  consent  to  accept  Mrs.  Williams  as  tenant. 
The  defendant  on  being  informed  of  this,  said  that  Mrs.  Williams  might 
keep  his,  the  defendant's,  name  ug,  and  he  would  give  possession  in  spite  of 
the  landlord.  Mrs.  Williams  subsequently,  by  the  defendant's  consent, 
took  away  her  furniture,  but  the  defendant  refused  to  return  the  50/. 
The  defendant  afterwards  sold  the  good-will  and  fixtures  to  another  person, 
who  was  accordingly  let  into  possession.  This  action  was  brought  to 
recover  back  the  sum  of  50/.,  as  money  had  and  received  for  the  use  of 
the  plaintiff.     The  learned  Baron  left  it  to  the  jury  to  say  whether  the 

sented  by  a  bill  of  ladling.  Therefore  the  shipper  agreed  to  make  the  advance  on  what 
he  would  ultimately  have  to  pay,  and  for  a  consideration,  took  the  risk  in  order  to 
obviate  a  repayment,  which  dloarranges  business  transactions.  —  Mr.  Justice  Bkett,  in 
Allison  V,  Bristol  Marine  Ins.  Co.,  L.  K.  1  Ap.  Cas.  209,  225.  —  £d. 
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parties  had  agreed  to  rescind  the  contract,  and  if  they  were  of  that  opinion, 
he  directed  them  to  find  a  verdict  for  the  plaintiff;  which  they  accordingly 
did. 

Cressufell  now  moved  by  leave  of  the  learned  Baron  to  enter  a  nonsuit. 

Parke,  B.  —  It  seems  to  me  that  this  was  a  contract  with  a  condition 
that  the  landlord's  consent  should  be  obtained ;  and  the  question  is,  has 
that  condition  been  performed  1  There  was  a  deposit  of  50/.  made  upon 
the  landlord's  agreeing  to  take  Mrs.  Williams  as  tenant,  but  the  remainder 
of  the  money  not  having  been  paid,  and  Mrs.  Williams  not  having  entered 
into  possession  as  tenant,  the  landlord  subsequently  withdrew  his  consent. 
I  think  it  must  be  taken  as  if  the  landlord  never  has  consented  ;  and  if  so, 
the  condition  has  not  been  performed.  There  would  be  nothing  to  bind 
the  landlord  unless  there  had  been  an  actual  transfer  of  the  possession. 
The  money  was  paid  on  a  consideration  which  has  failed,  and  therefore  the 
plaintiff  is  entitled  to  recover  it  back,  as  money  had  and  received  to  his 
use.  The  simple  question  is,  whether  the  landlord's  consent  of  the  19th 
of  May  was  binding  upon  him  1  I  think  it  was  not,  and  therefore  the  con- 
dition was  not  performed.     There  must  be  no  rule. 

BoLLAND,  B.  —  The  consent  would  have  been  sufficient  if  Mrs.  Williams 
had  acted  upon  it  before  it  was  withdrawn,  by  paying  the  remainder  of  the 
purchase-money,  and  getting  into  possession  as  tenant  As  it  was  with- 
drawn before  Mrs.  Williams  took  possession  as  tenant,  I  think  that  the 
verdict  was  right. 

Aldebson,  B.  —  I  think  that  the  defendant  never  gave  up  possession  to 
Mrs.  Williams  as  tenant.  He  kept  possession  of  the  house  for  a  very  good 
reason ;  because  the  remainder  of  the  purchase-money  was  not  paid. 

Bide  refused. 


HIRST  V.  TOLSON. 
In  Chancert,  before  Sir  Lancelot  Shadwell,  V.  C,  April  25,  1849. 

[Reported  in  16  Sitmns,  620.] 

In  November,  1845,  Sarah  Hirst,  widow,  articled  her  son,  Henry,,  to 
Richard  Tolson,  a  solicitor  and  attorney,  for  five  years,  and  paid  Tolson  a 
premium  of  200^.  By  the  Articles,  Mrs.  Hirst,  for  herself,  her  executors 
and  administrators,  covenanted  to  provide  her  son  with  board,  lodging,  and 
clothes;  aud  Tolson,  for  himself,  his  executors  and  administrators,  cov- 
enanted with  Mrs.  Hirst  to  instruct  her  son  or  cause  him  to  be  instructed 
in  the  business  or  profession  of  an  attorney  and  solicitor  which  he  then  did 
or  should,  at  any  time  thereafcer  during  the  term,  use  or  practise ;  and,  at 
the  end  of  the  term,  to  use  his  best  endeavors  to  procure  him  to  be  admitted 
an  attorney  aud  solicitor. 
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Id  October,  1847,  Tolson  died  :  the  defendants  were  his  executors.  After 
his  decease,  Mrs.  Hirst  applied,  to  a  judge  at  Chambers,  to  order  the  de- 
feudants  to  return  a  portion  of  the  premium :  but  the  learned  judge  dis- 
missed the  application,  on  the  ground  that  he  had  no  jurisdiction  to  make 
the  order  against  the  executors  of  an  attorney.  Mrs.  Hirst  and  her  son 
then  filed  the  bill  in  this  cause,  praying  that  the  defendants  might  be 
decreed  to  return  to  her  a  just  proportion  of  the  premium,  out  of  Tolson's 
assets. 

The  defendants  stated,  in  their  answer,  that,  after  Tolson's  death,  they 
arranged  with  a  gentleman  named  Clough,  whom  Tolson  had  taken  into 
partnership  with  him  shortly  before  his  death,  to  take  Henry  Hirst  as  his 
clerk,  for  the  remainder  of  the  five  years,  without  any  premium ;  that  Henry 
Hirst  continued  in  the  office  for  about  ten  days  after  Tolson's  death,  and 
then  left  it  without  assigning  any  reason  for  so  doing;  and  that  the  de- 
fendants had  since  offered,  but  without  admitting  their  legal  liability,  to 
refer  the  matter  to  the  arbitration  of  any  respectable  solicitor ;  but  that 
Mrs.  Hirst  had  rejected  their  offer. 

Mr.  Bethell  and  Mr.  Rogers  for  the  plaintiffs. 

Mr.  Roundell  Palmer  and  Mr.  Amphlett  for  the  defendants. 

The  Vice-Chancellor.  In  this  case,  it  is  alleged  that  a  debt  has  accrued 
to  the  plaintiffs,  and  they  are  seeking  to  obtain  payment  of  it  out  of  assets. 
The  case,  therefore,  is  plainly  distinguishable  from  the  case  of  May  v.  Skey,^ 
which  I  decided  a  few  days  ago.  In  that  case,  a  lady  had  advanced  money 
to  a  married  woman  (whose  husband  had  gone  abroad  and  left  her  wholly 
unprovided  for)  to  enable  her  to  procure  clothes  and  other  necessaries ;  and 
the  lady  sued  the  husband  for  the  money.  In  the  course  of  the  ailment 
two  cases  were  cited  in  which  the  court  had  ordered  money  advanced  under 
similar  circumstances,  to  be  repaid.  But,  in  each  of  those  cases,  the  hus- 
band was  dead,  and  the  suit  was  against  his  assets.  In  May  v.  Skey,  how- 
ever, the  husband  was  alive,  and,  therefore,  I  held  that  the  bill  would  not 
lie ;  for  the  court  has  no  jurisdiction  to  order  a  debt  to  be  paid  by  the 
debtor  himself. 

In  this  case  it  appears,  on  the  face  of  the  articles,  that  there  is  a  debt : 
what  the  amount  of  it  is,  I  do  not  say :  that  must  be  determined  by  the 
Master :  but,  there  being  a  debt  and  payment  of  it  being  sought  out  of  the 
assets  of  a  person  who  is  dead,  I  am  clearly  of  opinion  that  it  is  a  case  in 
which  this  court  has  jurisdiction.  Therefore  I  shall  refer  it  to  the  Master, 
to  ascertain  what  part  of  the  premium  ought  to  be  returned ;  and,  as  the 
defendants  admit  assets,  I  shall  order  them  to  pay  to  the  plaintifis  what 
the  Master  shall  ascertain ;  and  to  pay  the  costs  of  the  suit  also.^ 

^  16  Sim.  588.  <  Affinned  on  appeal,  2  Mac.  k  G.  134.  —  Ed. 
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KNOWLES  V.  BOVILL  and  Another. 
In  the  Exchequer,  February  10,  1870. 

[Reported  in  22  Law  Timet  Reports,  70.] 

The  plaintiff  was  a  mill-owner  and  miller  carrying  on  business  at  Nun- 
eaton, in  the  county  of  Warwick.  The  defendants  were  the  executors  of 
the  late  Geo.  Hinton  Eovill,  an  engineer  and  patentee  of  certain  improve- 
ments in  the  manufacture  of  wheat  aud  other  grains  into  meal  and  flour. 
Letters-patent  bearing  date  the  5th  June,  1849,  were  granted  to  the  said 
Geo.  Hinton  Bovill  for  the  said  inveution,  for  the  term  of  fourteen  years 
from  that  date. 

Afterwards  further  letters-patent  bearing  date  the  6th  June,  1863,  were 
granted  to  the  said  Geo.  Hinton  Bovill  for  the  extension  of  the  patent  for 
the  said  invention,  for  the  term  of  five  years  from  and  after  the  expiration 
of  the  said  original  letters-patent.  In  the  mouth  of  March,  1864,  the  plain- 
tiff purchased  from  one  Thomas  HoUick  the  mill  wherein  he  has  since 
carried  on  his  said  business,  together  with  the  good-will  and  the  stock  aud 
effects  thereof. 

Shortly  after  the  plaintiff  had  purchased  the  said  mill,  actions  were  com- 
menced by  the  said  Geo.  H.  Bovill  against  the  said  Thomas  Hollick  aud 
the  plaintiff  respectively  for  infringement  of  the  said  patent  by  the  user,  in 
the  said  mill,  of  certain  machinery  alleged  to  be  an  infringement  of  the 
said  patent. 

The  said  actions  were  settled  by  payment  to  the  said  G.  H.  Bovill  of 
500/.,  and  by  an  agreement  for  the  purchase  of  the  right  or  license  to  use 
the  said  letters-patent  at  the  said  mill  for  the  residue  of  the  term  of  the 
said  letters-patent,  for  the  sum  of  560/.,  and  ou  the  6th  March  a  deed  was 
executed  for  the  purpose  of  carrying  out  the  arrangement  for  a  settlement 
of  the  said  action.  Ou  the  same  day  the  said  560/.  was  paid  to  the  said 
G.  H.  Bovill  and  a  receipt  given. 

The  plaintiff,  having  heard  that  G.  H.  Bovill  was  about  to  take  measures 
for  the  purpose  of  having  the  said  invention  protected  for  a  further  period, 
instructed  his  solicitors,  Messrs.  Hall  and  Janion,  to  communicate  with  Mr. 
Bovill  on  the  subject,  and  they  accordingly,  on  the  15th  April,  1868,  wrote 
the  following  letter  to  the  said  G.  H.  Bovill :  — 

Sir,  —  You  may  perhaps  remember  that  we  had  a  correspondence  with 
you  some  time  ago,  we  acting  on  behalf  of  Mr.  Knowles,  relative  to  an 
infringement  by  the  late  Mr.  Hollick  of  your  patent  at  his  mills  at  Nun- 
eaton. You  will  also  probably  recollect  that  Mr.  Hollick  paid  your  claim, 
and  the  matter  was  amicably  adjusted.     Both  Mr.  Hollick  and  Air.  Knowles 
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declined  to  join  in  the  Millers'  Association.  We  are  now  informed  that  it 
is  your  intention  to  apply  for  an  extension  of  your  patent,  and  tlioiigh  we 
are  given  to  understand  that  your  application  will  be  opposed,  Mr.  Knowles 
wishes  us  to  say  on  his  behalf  that  he  has  no  wish  to  be  a  party  to  such 
opposition,  provided  he  can  make  a  satisfactory  arrangement  with  you  in 
the  evejtit  of  your  patent  being  renewed,  and  we  should  therefore  be  glad  to 
hear  from  you  on  the  subject. 

A  correspondence  ensued,  and  finally  the  following  letter  was  written  by 
plaintiff's  attorney  to  the  said  G.  H.  Bovill : — 

Dear  Sir, — The  prevailing  opinion  of  millers  in  this  part  of  the  co\m- 
try  is,  that  you  will  not  succeed  in  obtaining  a  renewal  of  your  patent,  and 
having  regard  to  the  uncertainty  on  this  point,  Mr.  Knowles  is  not  disposed 
to  give  so  much  as  2501.  down,  but  he  will  give  150/.  for  the  free  use  of 
your  patent  for  ever,  and  of  the  improvement  you  contemplate  making  in 
it  as  mentioned  in  your  previous  correspondence. 

To  this  letter  Mr.  Bovill  wrote  the  following  answer  :  — • 

"In  reply  to  your  favor  of  yesterday,  as  I  do  not  wish  to  have  any 
opposition  to  ray  prolongation,  I  will  accept  Mr.  Knowles's  offer  of  150/. 
for  the  free  use  for  ever  of  the  1849  patent  for  whatever  time  it  may  be 
further  prolonged  or  not  prolonged,  as  well  as  the  free  use  for  three  years, 
as  mentioned  in  my  letter  (say  until  the  1st  May,  1871),  of  the  new  patent 
for  milling,  which  I  am  about  to  take  out  as  soon  as  I  am  well  enough  to 
return  to  business." 

The  plaintiff  paid  the  sum  of  150/.  in  accordance  with  the  arrangement 
contained  in  the  above  correspondence,  and  Mr.  Bovill  signed  the  following 
receipt :  — 

"  Eeceived  from  Mr.  John  Knowles  the  sum  of  150/.  for  the  free  use  for 
ever  of  my  existing  patents  relating  to  and  as  applied  to  com  mills,  and 
also  for  the  free  use  for  the  period  of  three  years  from  the  grant  thereof  of 
a  new  patent  for  milling,  which  I  am  about  to  take  out." 

The  said  G.  H.  Bovill  died  on  the  9th  May,  1868,  a  few  days  after  the 
receipt  of  the  150/.,  and  in  consequence  of  his  illness  and  subsequent  death, 
neither  he  nor  the  defendants,  his  executors,  ever  took  or  have  taken  any 
measures  for  obtaining  a  prolongation  of  the  said  letters-patent  for  a 
further  period,  nor  did  he  take  out,  nor  have  the  defendants  ever  taken 
out,  the  said  new  patent  for  milling  previously  referred  to,  but  the  said 
G.  H.  Bovill  had  been  engaged  from  the  latter  end  of  the  year  18G7  up  to 
the  time  of  his  last  illness  and  death  in  perfecting  his  improvements  for 
which  he  proposed  to  take  out  the  new  patent. 
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Upon  the  death  of  Mr.Bovilly  the  plain  tifiPs  attorneys  wrote  the  follow- 
ing letter  to  his  executors : — 

**  In  May  last  we,  on  behalf  of  Mr.  John  Knowles  of  Nuneaton,  paid  the 
late  Mr.  Bovill  150/.  for  the  free  use  for  ever  of  the  1849  patent,  for  what- 
ever time  it  might  be  prolonged,  as  well  as  the  free  use  for  three  years  of 
the  new  patent  for  milling  Mr.  Bovill  was  about  to  bring  out.  Unfortu- 
nately Mr.  Bovill  died  a  few  days  after  the  money  was  paid,  and  we  suppose 
no  application  has  been,  or  will  now  be  made  for  a  prolongation  of  the  1849 
patent,  and  that  our  client  will  lose  the  benefit  of  the  new  patent  which 
Mr.  Bovill  intended  taking  out  This  being  so,  it  appears  to  us  that  the 
consideration  in  respect  of  which  Mr.  Knowles  paid  the  sum  of  150/.  wholly 
fails,  and  that  Mr.  Bovill's  executors  will  not  object  to  repay  that  sum  to 
Mr.  Knowles." 

To  this  letter  the  defendant's  attorneys  sent  the  following  answer :  -^ 

"  The  executors  of  Mr.  Bovill  have  handed  us  your  letter  of  the  28th 
inst.  We  do  not  agree  with  your  construction.  Your  clients  made  a 
bargain  for  better  or  worse  ;  if  the  application  had  been  refused,  would 
you  then  have  claimed  a  return  of  the  money  1  There  is  no  covenant  nor 
agreement  by  Mr.  Bovill  to  apply.  The  consideration  was  only  partly  for 
the  1849  prolongation  if  granted,  the  chief  consideration  was  for  another 
invention  of  Mr.  Bovill's.  Had  this  been  secured  by  him,  your  client 
might  have  received  a  very  large  benefit  at  a  very  nominal  sum,  and  so 
the  right  to  call  on  Mr.  Bovill  for  a  license  of  such  new  invention,  if 
brought  out,  was  an  ample  consideration,  and  of  great  value.  Put  the 
very  frequent  case  of  a  person  taking  a  license  without  a  warranty  of 
validity,  and  the  patent  being  subsequently  upset,  and  that  too  within  a 
year  of  the  license,  which  may,  for  argument's  sake,  have  been  for  fourteen 
years.  It  has  been  held,  over  and  over  again,  that  the  licensee  must  con- 
tinue his  payments.  He  has  had  all  he  bargained  for.  Here  Mr.  Knowles 
has  had  all  he  bargained  for,  the  right  to  call  upon  Mr.  Bovill  practically 
to  give  him  for  nothing  a  very  valuable  right.  We  see  no  ground,  morally 
or  equitably,  upon  which  your  client  can  ask  for  a  rebate  or  return  of  the 
150/.  It  was  clear  Mr.  Knowles  thought  the  renewal  was  of  a  very  ques- 
tionable nature,  but  he  bargained  with  Mr.  Bovill  for  the  150/.  to  shut  out 
every  contingency." 

The  question  for  the  court  was,  whether  the  plaintiff  was  entitled  to  the 
return  of  the  150/. 

Quaitif  Q.  C,  for  the  plaintiff. 

Garth,  Q.  C,  with  him  J.  C.  Mathew,  for  defendants. 

Martin,  B.  —  In  my  opinion  the  plaintiff  is  entitled  to  our  judgment. 
The  true  test  in  this  case  is  the  question.  What  did  he  buyl  In  my 
opinion  he  bought  an  application  for  the  grant  of  one  patent  and  the 
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prolongation  of  the  other.  By  the  contract  he  was  to  take  the  chance  of 
the  failure  or  success  of  such  application.  But  what  he  bought  was  an 
application.  The  result  is  that  the  consideration  in  this  case  wholly  fails, 
because  it  is  admitted  such  application  never  was  and  now  never  will  be 
made.  The  law  in  some  cases  implies  a  contract  when  the  parties  have 
not  expressly  made  one.  In  cases  of  the  total  failure  of  consideration  for 
a  simple  contract,  it  implies  a  contract  to  repay  the  money  which  has  been 
paid  for  the  consideration  that  has  so  failed.  If  I  thought  Mr.  Garth^s 
contention  were  correct,  and  that  plaintiff  only  bought  the  chance  whether 
an  application  would  be  made  and  prove  successful,  the  case  might  be 
different,  but  I  do  not  think  that  is  the  true  meaning  of  the  contract. 

Bramwell^  B.  —  I  am  of  the  same  opinion.  The  plaintiff  manifestly 
paid  his  money  for  the  right  to  have  an  application  made  for  the  renewal 
of  the  one  patent  and  the  granting  of  the  other.  It  cannot  be  doubted 
that  if  Mr.  Bovill  had  lived  and  no  application  had  been  made^  the  plaintiff 
would  have  been  entitled  to  recover  his  money.  From  this  it  is  perfectly 
clear  he  bought  the  right  to  have  such  application  made.  In  poiut  of  faot 
it  was  not  made.  Then  why  is  his  claim  not  well  founded  1  Mr.  Gat-th 
invokes  a  rule  of  law ;  he  claims  to  read  such  a  contract  with  a  qualification 
implied  by  law  that  Mr.  Bovill  is  only  bound  to  make  such  application  if 
he  lives ;  he  is  to  be  excused  by  death.  Mr.  Quain  may  fairly  say  then, 
''  I  am  entitled  to  add  a  qualification  to  that  qualification,  viz.,  that  if  he 
dies  the  money  shall  be  returned."  I  am  strongly  of  opinion  that  the  law 
ought  never  to  imply  terms  in  a  contract  unless  the  justice  or  necessity  of 
the  case  obviously  and  imperatively  demands  it.  But  if  a  party  contends 
that  there  is  such  a  qualification  when  the  engagement  is  of  a  personal 
character,  how  can  he  object  to  the  qualification  being  qualified  as  I  have 
pointed  outi  Can  anything  be  more  obviously  just  and  reasonable  ]  Why 
should  the  contractor's  death  be  a  benefit  to  his  estate,  and  inflict  a  loss  on 
the  other  party]  In  such  a  case  the  court  only  introduces  a  term  which 
it  is  satisfied,  not  perhaps  that  the  parties  intended,  but  that  they  would 
have  intended  if  they  had  contemplated  the  circumstances  which  have 
arisen. 

PiGOTT,  B.  —  I  am  of  the  same  opinion.  It  is  quite  clear  that  the  inten- 
tion of  the  parties  was  that  there  should  be  an  application  for  these  patents, 
and  that  such  application  formed  the  consideration  for  the  payment  of  the 
money.  There  never  was  any  such  application,  and  consequently  the  con- 
sideration wholly  failed. 

Cleasbt,  B.  —  It  is  clear  that  what  plaintiff  bought  was  the  chance  of 

Mr.  Bovill  being  successful  in  his  application  or  not,  not  the  chance  of  his 

making  it  or  not ;  that  would  have  left  it  in  his  option  to  make  it  or  not, 

whereas  it  was  admitted  if  he  had  lived  and  not  made  it  the  plaintiff  would 

have  recovered. 

Judgment  for  plaitUif. 
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WHINCUP  V.  HUGHES,  Executrix. 
In  the  Common  Pleas,  January  27,  1871. 

{RfjHurted  \n  Law  Reports,  6  Common  PUa$,  78.] 

Action  in  the  Salford  Hundred  Court  against  the  defendant  as  executrix 
of  Thomas  Rogers  Hughes,  deceased. 

The  first  count  of  the  declaration  stated  that  the  iestator  covenanted 
with  the  plaintiff  to  instnict  one  George  Whincup,  the  younger,  during  the 
term  of  six  years,  from  the  31  st  of  July,  1868,  in  the  business  of  a  watch- 
maker and  jeweller.     Breach,  that  he  did  not  so  instruct  him. 

Second  count,  for  money  had  and  received  by  the  testator  for  the  use  of 
the  plaintiff,  and  for  money  had  and  received  by  the  defendant  as  executrix, 
for  the  use  of  the  plaintiff. 

Third  plea  {itUer  alia)  to  the  first  count,  that  after  the  making  of  the 
said  covenant,  and  after  the  said  Thomas  Rogers  Hughes  had  for  the  space 
of  twelve  months  instructed  the  said  George  Whincup,  the  younger,  in  his 
said  business  according  to  his  said  covenant,  the  said  Thomas  Rogers 
Hughes  died,  and  was  thereby  prevented  from  any  further  performance  of 
his  said  covenant. 

To  the  rest  of  the  declaration,  n^ver  indebted. 

Issues  and  demurrer  to  third  plea. 

At  the  trial  the  facts  appeared  to  be  as  follows  :  The  plaintiff  had  appren- 
ticed his  son  to  the  defendant's  testator,  a  watchmaker  and  jeweller,  by  a 
deed  bearing  date  the  26th  of  November,  1868,  for  the  term  of  six  years, 
to  be  computed  from  the  preceding  31st  of  July.  The  plaintiff  covenanted 
to  pay  a  premium  of  25/.  to  the  master,  and  provide  the  apprentice  with 
food  and  clothing  during  the  term,  in  consideration  whereof  the  master 
covenanted  with  the  plaintiff  to  instruct  the  apprentice  in  his  business^  and 
to  pay  him  wages  according  to  an  ascending  scale,  commencing  at  is,  per 
week  during  the  first  year,  and  ending  at  10«.  per  week  in  the  last  year  of 
the  term.  The  plaintiff  paid  the  premium,  and  the  apprentice  was  duly 
instnicted  up  to  the  14th  of  November,  1869,  when  the  defendant's  testator 
died. 

The  learned  judge,  upon  these  facts,  held  that  the  covenant  to  instruct 
the  apprentice  was  a  merely  personal  covenant,  which  was  put  an  end  to 
by  the  testator's  death,  and  that  the  plaintiff  could  not,  therefore,  recover 
on  the  first  count ;  but  he  held  that  the  plaintiff  might  recover  a  part  of 
the  premium  paid  under  the  common  counts,  on  the  ground  of  failure 
of  consideration.  The  verdict  was  thereupon  entered  for  the  plaintiff  for 
the  sum  of  15/.,  the  amount  found  by  the  judge,  to  whom  the  question  of 
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amount  was  left  by  consent ;  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit,  on  the  ground  that  neither  the  premium  paid  at  the 
commencement  of  the  apprenticeship,  nor  any  part  of  it,  was  recoverable 
back,  the  consideration  for  its  payment  not  having  failed,  either  wholly  or 
as  to  any  apportionable  part. 

A  rule  nisi  had  been  accordingly  obtained,  against  which 

J.  W.  MeUor  showed  cause. 

G,  B,  Hughes  supported  the  rule. 

BoviLL,  C.  J.  This  is  an  action  brought  to  recover  a  part  of  the  pre- 
mium paid  upon  the  execution  of  an  apprenticeship  deed,  on  the  ground 
of  failure  of  consideration.  The  general  rule  of  law  is,  that  where  a  con- 
tract has  been  in  part  performed  no  part  of  the  money  paid  under  such 
Ci'intract  can  be  recovered  back.  There  may  be  some  cases  of  partial  per- 
formance which  form  exceptions  to  this  rule,  as,  for  instance,  if  there  were 
a  contract  to  deliver  ten  sacks  of  wheat  and  six  only  were  delivered,  the 
price  of  the  remaining  four  might  be  recovered  back.  But  there  the  con- 
sideration is  clearly  severable.  The  general  rule  being  what  I  have  stated, 
is  there  anything  in  the  present  case  to  take  it  out  of  such  rule  t  The 
master  instructed  the  apprentice  under  the  deed  for  the  period  of  a  year, 
and  then  died.  It  is  clear  law  that  the  contract  being  one  of  a  personal 
nature,  the  death  of  the  master,  in  the  absence  of  any  stipulation  to  the 
contrary,  puts  an  end  to  it  for  the  future.  The  further  performance  of  it 
has  been  prevented  by  the  act  of  God,  and  there  is  thus  no  breach  of  con- 
tract upon  which  any  action  will  lie  against  the  executor.  That  being  so, 
can  any  action  be  maintained  otherwise  than  upon  the  contract)  The 
contract  having  been  in  part  performed,  it  would  seem  that  the  general 
rule  must  apply  unless  the  consideration  be  in  its  nature  apportionable. 
I  am  at  a  loss  to  see  on  what  principle  such  apportionment  could  be  made. 
It  could  not  properly  be  made  with  reference  to  the  proportion  which  the 
period  during  which  the  apprentice  was  instructed  bears  to  the  whole  term. 
In  the  early  part  of  the  term  the  teaching  would  be  most  onerous,  and  the 
services  of  the  apprentice  of  little  value ;  as  time  went  on  his  services  would 
probably  be  worth  more,  and  he  would  require  less  teaching.  There  ap- 
pears to  be  no  instance  of  a  similar  nature  to  the  present  in  which  an 
action  for  the  return  of  a  part  of  the  premium  has  been  brought.  There 
have  been  attempts  to  recover  part  of  the  premium  in  the  case  of  articled 
clerks.  In  Ex  parte  Bayley  ^  which  has  been  cited,  the  decision  was  not  put 
on  the  ground  of  legal  liability,  but  of  the  authority  exercised  by  the  court 
over  one  of  its  own  officers.  In  the  case  of  Re  Thompson,^  than  which  a 
stronger  case  could  hardly  exist,  inasmuch  as  there  the  clerk  died  within 
a  month  after  a  premium  of  over  200/.  was  paid,  an  application  was  made 
to  the  court  in  the  exercise  of  its  summary  jurisdiction,  but  they  declined  to 
order  the  return  of  any  part  of  the  premium.     It  was  assumed  in  that  case 
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that  no  action  at  law  oould  lie,  for  otherwise  the  application  would  have 
been  unnecessary.  Thus  it  appears  that  even  on  application  to  the  extraor- 
dinary jurisdiction  of  the  court  over  its  own  officer,  the  Court  of  Exchequer 
deliberately  came  to  the  conclusion  that  neither  in  law  nor  in  justice  was 
there  any  right  under  such  circumstances  to  a  return  of  premium.  With 
regard  to  the  justice  of  such  a  case,  it  is  clear  that  it  would  be  almost  impos- 
sible to  estimate  what  the  master  might  on  his  side  have  lost  by  the  loss  of 
the  service  of  the  apprentice.  Again,  the  person  receiving  the  premium  nat- 
urally assumes  that  it  becomes  his  property  to  be  dealt  with  as  be  pleases ;  he 
is  perfectly  ready  to  perform  his  part  of  the  contract ;  he  never  undertakes 
to  return  any  part  of  the  premium,  and  the  necessity  for  such  return  is  never 
contemplated.  We  have  been  pressed  with  the  authority  of  the  case  of 
Hirst  V.  Tolson,^  where,  an  attorney  having  died,  the  Lord  Chanoellor  or- 
dered the  return  of  a  part  of  the  premium  paid  by  an  articled  clerk.  But 
this  decision  expressly  proceeded  on  the  supposition  that  such  part  of  the 
premium  would  be  a  debt  in  law,  although  the  Lord  Chancellor  came  to 
the  conclusion  that  under  the  circumstances  it  was  not  necessary  to  send  the 
plaintiff  to  seek  a  remedy  in  a  court  of  law,  but  he  might  recover  in  equity. 
The  Lord  Chancellor  refers  to  the  case  of  Stokes  v.  Twitchin  ^  as  establish- 
ing the  principle  that  where  there  is  such  a  partial  failure  of  consideration, 
an  action  is  maintainable.  On  referring  to  that  case  it  appears  that  it  is  no 
authority  for  any  such  proposition.  In  that  case  the  indenture  was  void 
for  breach  of  the  provisions  of  a  statute.  The  plaintiff  claimed  the  whole 
premium  back  on  the  ground  of  total  failure  of  consideration.  There  is  no 
doubt  that  money  had  and  received  will  lie  upon  such  a  failure  of  consider- 
ation, though  the  plaintiff  failed  in  that  case  on  the  ground  that  he  was 
himself  party  to  the  illegality. 

With  regard  to  the  equity  of  the  case,  the  Lord  Chancellor  refers  to 
two  former  decisions  in  the  time  of  Vernon  and  Finch,  which  appear  to  be 
Soam  V.  Bowden  •  and  Newton  v.  Rouse.*  On  referring  to  the  report  of  the 
former  case  in  Finch,  it  appears  that  there  the  master  had  received  a  pre- 
mium of  250^  and  died  within  two  years,  and  a  bill  having  been  filed 
against  the  executors  for  the  return  of  a  portion  of  the  premium,  it  is  stated 
that  the  executors  said  that  they  would  be  willing  to  do  whatever  the  court 
should  direct  in  the  matter.  It  is  quite  consistent  with  this  report  that 
the  executors  really  did  not  contest  the  point,  but  submitted  to  what  the 
court  might,  under  the  circumstances,  think  just  The  case  of  Newton  v. 
Rouse  *  is  certainly  a  very  remarkable  case,  because  there  the  agreement 
contained  an  express  provision  that  in  case  of  death  60/.  should  be  retnmed, 
and  on  a  bill  being  filed,  the  court  decreed  the  return  of  100/.  This  is 
certainly  wholly  inconsistent  with  the  principles  regiilating  the  interpreta- 
tion of  contracts  both  at  law  and  equity.     The  only  possible  ground  on 
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which  the  decision  can  be  explained  is  that  mentioned  by  the  note  to  the 
cose  in  the  3d  ed.  of  Vernon,  by  Mr.  Haithby,  and  referred  to  in  1  Story's 
Equity  Jurisprudence,  10th  ed.,  p.  472,  viz.,  that  it  must  have  been  a  case 
of  mutual  mistake,  misrepresentation,  or  unconscientious  advantage  taken 
by  one  side  of  the  other.  Under  these  circumstances,  it  does  not  appear 
to  me  that  the  case  of  Hirst  v.  Tolson  ^  is  a  satisfactory  authority  or  one  by 
which  we  are  bound.  It  appears  to  be  baaed  on  a  misapprehension  of  the 
law  on  the  subject,  and  is  distinctly  contrary  to  the  opuiion  of  the  Court 
of  Exchequer  in  Re  Thompson.'  For  these  reasons  I  think  the  rule  ought 
to  be  made  absolute. 

WiLLBB,  J.  I  am  of  the  same  opinion.  We  have  no  jurisdiction  to 
override  the  intention  of  the  parties  as  expressed  in  the  contract  of  appren- 
ticeship. The  effect  of  that  contract  is  clear.  In  consideration  of  the  pre- 
mium the  master  undertakes  to  teach,  and  the  apprentice  undertakes  to 
aerve  for  a  period  of  six  years  if  they  both  shall  live  so  long.  If  this,  which 
is  the  true  legal  construction  of  this  contract,  were  set  out  in  so  many 
words,  it  would  seem  extraordinary  that  there  should  be  any  claim  for  a  re- 
payment of  premium  on  the  death  of  either  of  the  parties.  But  it  is  a  well- 
known  rule  of  law  that  every  contract  must  be  construed  as  if  those  terms 
which  the  law  will  imply  were  expressly  introduced  into  it.  Such  being 
the  contract,  if  the  apprentice  died,  could  the  master  be  called  upon  to 
refund  any  part  of  the  premium  ?  No  suggestion  to  that  effect  was  made. 
Then  why  should  there  be  any  difference  in  case  of  the  master's  death  1  In 
some  particular  cases  there  might  be  a  reason.  There  might  be  a  custom 
in  relation  to  the  subject.  No  suggestion  is  made  of  any  such  custom  here, 
but  in  2  Williams  on  Executors,  6th  ed.  p.  1631,  a  custom  in  London  is 
mentioned,  that  in  such  a  case  the  executors  shall  get  the  apprentice  trans- 
ferred to  some  other  master  of  the  same  trade.  In  such  a  case,  however, 
the  action  must  be  on  the  custom,  not  for  money  received. 

The  decision  in  the  case  of  Hirst  v,  Tolson  ^  does  not  appear  satisfactory, 
for  the  reasons  given  by  my  Lord.  With  the  utmost  respect  to  the  au- 
thority of  the  eminent  Chancellor  who  decided  it,  with  regard  to  the  quea- 
tion  of  equity,  I  must  confess  that  the  justice  of  that  decision  appears  to 
me  very  doubtful.  The  executors  there  seem  to  have  offered  to  get  the 
clerk  placed  in  the  office  of  another  attorney  without  premium,  and  that 
having  been  declined  they  were  made  to  refund  money  which  the  testator 
had  probably  spent  long  before  his  death  without  ever  contemplating  the 
necessity  of  refunding  it.  I  must  say  that  the  doctrine  of  the  common  law 
which,  except  in  the  instance  of  the  paternal  or  masterful  jurisdiction  of 
the  court  over  its  own  officers,  does  not  compel  any  return  on  the  partial 
failure  of  consideration,  appears  to  me  on  the  whole  preferable  to  an  equity 
so  doubtful  as  this.  In  1  Williams'  Saunders,  p.  313,  the  case  of  an  ap- 
prentice running  away  is  mentioned,  and  Cuff  v.  Brown*  is  referred  to, 
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where  iu  such  a  case,  the  master  having  refused  to  take  back  the  appren- 
tice, the  court  held  that  it  could  not  order  any  return  of  premium.  It  is 
there  stated  that  in  the  case  of  an  attorney's  clerk  the  Court  of  King's 
Eench  decided  otherwise,  considering  that  they  had  a  more  extensive  au- 
thority, and  the  cases  of  Ex  parte  Prankerd  ^  and  £x  parte  Bayley  ^  are 
referred  to  as  instances.  In  2  Williams  on  Executors,  6th  ed.  p.  1631,  the 
cose  of  Hirst  v,  Tolson  *  is  treated  as  applicable  to  attorneys  only,  and  being 
an  exercise  of  the  equitable  jurisdiction  of  the  Court  of  Chancery. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Independently  of  the 
rule  of  law,  that  an  actjon  for  money  had  and  received  can  only  be  brought 
when  there  is  a  total  failure  of  consideration,  with  the  exception  of  a  few 
cases  which,  on  being  analyzed,  hardly  prove  to  be  exceptions,  I  think  this 
case  is  clear  as  a  question  of  intention  between  the  parties.  The  contract 
is  a  written  one,  and  if  on  a  consideration  of  its  terms  we  should  come  to 
the  conclusion  that  the  parties  did  not  mean  that  in  case  of  death  there 
should  be  a  return  of  the  premium,  the  defendant  will,  of  course,  not  be 
liable.  The  contract  is,  that  in  consideration  of  251.  paid  at  the  time  of 
its  execution,  the  master  will  teach  for  six  years ;  and  the  contract  is  sub- 
ject to  an  implied  condition  that  both  parties  should  so  long  live,  for,  being 
a  mere  personal  undertaking,  it  is  only  iu  such  case  that  it  can  be  per- 
formed. Now,  I  cannot  imply  from  such  a  contract  that  the  parties  meant 
that  in  case  of  death  any  part  of  the  premium  should  be  returned.  If 
they  had  so  meant  there  would  have  been  no  difficulty  in  expressly  pro- 
vidinof  for  such  a  contingency.  We  should,  I  think,  be  doing  violence  to 
the  terms  of  the  instrument  if,  as  a  presumption  of  law  or  fact,  we  added 
any  such  condition.  The  parties  must  be  taken  to  have  considered  the 
possibility  that  one  of  them  might  die.  In  the  case  of  the  apprentice's 
death,  or  permanent  illness  during  the  later  years  of  the  term,  the  loss  to 
the  master  might  be  'considerable ;  might  be  even  of  greater  value  than 
the  premium,  for  the  services  form  a  considerable  part  of  the  consideration 
for  the  master's  contract.  The  master  in  such  case  could  recover  no  com- 
pensation for  his  loss :  see  Boast  v.  Firth.^  Under  these  circumstances,  it 
seems  to  me  that  the  parties,  if  they  intended  that  there  should  be  any 
return  of  premium,  would  have  provided  for  it.  Moreover,  it  appears  to 
me  clear  that  the  action  for  money  received  cannot  lie  where  the  contract 
lias  been  partly  performed  on  both  sides.  To  ascertain  the  amount  which 
equity  in  such  a  case  requires  to  be  returned,  it  would  be  necessary  to  go 
into  a  great  variety  of  considerations,  the  relative  weight  of  which  it  would 
be  almost  impossible  correctly  to  estimate:  e.g.,  the  value  of  the  service  lost 
to  the  master,  and  the  degree  to  which  the  apprentice  had  profited  by  the 
instruction.  It  would  be  impossible  to  take  merely  the  proportion  of  the 
time  which  had  elapsed  to  the  whole  term  as  the  standard  of  measurement 
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My  Lord  and  my  Brother  Willes  have  gone  so  fully  into  the  authorities 
that  I  need  say  nothing  further  about  them,  except  that  the  mere  fact  that, 
while  similar  cases  to  the  present  must  be  of  such  frequent  occurrence,  no 
case  of  an  attempt  to  recover  back  part  of  the  premium  is  to  be  found  in 
the  books,  except  with  respect  to  an  articled  clerk,  is  of  itself  an  authority 
against  the  plaintiff. 

Brett,  J.  I  am  of  the  same  opinion,  and  to  my  mind  the  case  is  very 
clear.  By  the  contract  a  specific  sum  is  paid  to  the  testator  in  respect  of 
a  continuing  consideration,  viz.,  a  personal  duty  to  be  performed  for  six 
years  if  both  parties  should  live  so  long.  There  is  ^no  express  stipulation 
for  any  return  of  the  premium  or  any  part  of  it.  The  death  of  the  testa- 
tor is  no  breach  of  the  contract,  and  .the  question  therefore  is,  whether, 
there  being  no  breach  on  his  part,  his  executors  can  be  made  to  return  the 
premium  or  any  part  of  it.  Now  the  case  cannot  be  brought  within  the 
rule  of  law  relating  to  total  failure  of  consideration,  or  mutual  rescission 
of  a  contract.  It  comes  within  the  rule  that  where  a  sum  of  money  has 
been  paid  for  an  entire  consideration,  and  there  is  only  a  partial  failure  of 
consideration,  neither  the  whole  nor  any  part  of  such  sum  can  be  recov- 
ered. No  authority  has  been  cited  in  favor  of  the  plaintiff  at  common  law. 
I  express  no  opinion  as  to  the  decisions  in  equity  that  have  been  cited, 
inasmuch  as  we  are  not  now  exercising  an  equitable  jurisdiction,  and,  there- 
fore, they  do  not  appear  to  me  applicable.  The  decisions  with  regard  to 
articled  clerks  seem  to  be  strong  authorities  for  the  defendant,  inasmuch  as 
even  when  the  court  did  interfere  to  compel  a  return  of  the  premium,  they 
felt  obliged  to  justify  the  strong  measure  of  exercising  jurisdiction  to  modify 
the  contract  of  the  parties,  by  saying  that  they  did  so  in  the  exercise  only 

of  their  authority  over  their  own  officer. 

Ride  absolute. 


ANGLO-EGYPTIAN  NAVIGATION  COMPANY  v.  RENNIE 

AND  Another. 

In  the  Common  Pleas,  February  25,  1875. 

[Reported  in  Law  Reports,  10  Common  Pleas,  271.] 

Special  Case  stated  in  an  action  for  the  detention  of  certain  boilers  and 
machinery,  and  for  the  recovery  of  two  sums  of  2000Z.  paid  by  the  plain- 
tiffs to  the  defendants. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 

H,  MattheicSf  Q.  C,  Arthur  WiUon  with  him,  for  the  plaintiffs. 

Benjamin,  Q.  C,  for  the  defendants. 
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Feb.  25.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J.^  and  Grove 
and  Denman,  JJ.,^)  was  delivered  by 

Denhan,  J.  This  was  a  special  case  stated  without  pleadings  in  an 
action  in  which  the  plaintiffs  claimed  to  recover  certain  boilers  and  mar 
chinery  detained  by  the  defendants,  with  damages  for  their  detention,  or  to 
recover  back  two  sums  of  2000/.  each,  paid  by  the  plaintiffs  to  the  defend- 
ants as  stated  in  the  case.  In  case  our  judgment  should  be  for  the  plain- 
tiffs for  the  recovery  of  the  goods,  judgment  was  to  be  entered  for  5000/., 
to  be  reduced  to  40<.  on  the  goods  being  delivered  up.  In  case  we  should 
decide  for  the  plaintiffs  on  the  other  ground,  judgment  was  to  be  entered 
for  4000/.  The  two  questions  for  the  court  therefore  are,  whether,  under 
the  circumstances  of  the  case,  either  detinue  or  money  had  and  received 
could  be  maintained. 

The  material  facts  of  the  case  were  as  follows:  On  the  18th  of  Decem- 
ber, 1871,  the  plaintiffs,  a  shipping  company  in  London,  being  owners  of 
two  steamships,  the  Minia  and  the  Scanderia,  entered  into  a  written  con- 
tract with  the  defendants,  engineers  in  London,  which  is  set  out  in  the 
special  case,  and  the  terms  of  which,  so  far  as  they  are  material,  are  as 
follows  :  — 

The  engineers  agree  to  make  and  supply  to  the  company  new  marine 
boilers  and  various  parts  of  machinery  for  the  screw-steamers  Minia  and 
Scanderia  belonging  to  the  company,  and  to  alter  the  engines  of  those 
steamers  into  compound  surface  condensing  engines,  according  to  specifica- 
tion annexed.  The  engines  and  boilers  and  connections  are  to  be  com- 
pleted in  every  way  ready  for  sea  so  far  as  specified,  and  tried  under  steam 
by  the  engineers  previous  to  being  handed  over  to  the  company;  the 
result  of  such  trial  to  be  to  the  satisfaction  of  the  company's  inspector. 

The  work  to  be  commenced  without  delay,  and  completed  with  all 
reasonable  dispatch.  Due  notice  shall  be  given  by  the  company  to  the 
eugineers  of  the  date  at  which  the  steamers  will  be  placed  in  their  hands 
after  the  work  is  ready,  to  have  the  engines  completed.  Each  of  the 
steamers  shall  be  completed  ready  for  sea  within  sixty  working  days  from 
the  date  at  which  she  is  placed  in  the  hands  of  the  engineers. 

The  price  to  be  paid  by  the  company  to  the  engineers  in  respect  of  this 
agreement  shall  be  the  sum  of  5800/.  for  each  steamer,  payable  as  the 
work  progresses,  in  the  following  manner,  viz.  When  the  boilers  are 
plated,  2000/.,  half  cash,  half  by  the  company's  acceptance  at  four  months' 
date ;  when  the  whole  of  the  work  is  ready  for  fixing  on  board,  2000/., 
half  cash,  half  by  the  company's  acceptance  at  four  months'  date ;  when 
each  steamer  is  fully  completed  and  tried  under  steam,  1800/.,  whereof 
1000/.  cash,  and  800/.  in  acceptances  at  four  months.  All  bills  to  be 
approved. 

The  contract  then  contained  a  guarantee  by  the  engineers  against  bad 

I         ^  Keatixo,  J.,  who  heard  the  argumeot,  had  resigned  at  the  end  of  Hilary  term. 
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materials  or  workmanship,  and  an  undertaking  to  make  good  for  six 
months  ;  and  then  it  continued  as  follows :  — 

**  All  the  work  hereby  contracted  to  be  done  by  the  engineers  shall  be 
executed  to  the  satisfaction  of  John  Pile,  or  other  the  company's  inspector 
for  the  time  being ;  and  all  the  payments  agreed  to  be  made  by  the  com- 
pany shall  only  be  made  on  the  certificate  of  such  inspector  that  the  condi- 
tions entitling  the  engineers  to  receive  such  payment  have  been  fulfilled." 

The  contract  contained  an  arbitration  clause. 

The  specification  refeiTed  to  in  the  contract  was  headed  "The  work 
hereby  specified  to  be  done  to  each  of  the  steamers  Minia  and  Scanderia," 
and  contained,  amongst  other  matters,  the  following  provisions  and  require- 
ments :  — 

"  Four  new  boilers  of  oval  form  to  be  fitted  and  fixed  on  board  ;  each 
boiler  to  have  two  furnaces,  and  to  be  provided  with  all  necessary  fittings," 
etc. ;  "the  boilers  to  be  cleaded  with  felt  and  wood,  or  patent  cement,  as 
may  be  determined,  with  all  necessary  piping  to  fit  and  fix  them  to  the 
engines ;  funnel  casings  to  be  removed  and  replaced  ;  old  boilers  to  be  cut 
up  in  ship,  and  removed  in  pieces,  so  as  not  to  disturb  the  deck." 

Then  followed  provisions  relating  to  alterations  to  be  made  in  the  cylin- 
ders, and  providing  several  articles,  such  as  new  cylinder  covers  to  be  put 
on  the  old  cylinders,  with  glands,  slide-rods,  and  "  all  that  may  be  neces- 
sary to  make  the  engines   complete  compound  and  surface  condensing 


engines.'* 


Then  followed  a  provision  that  a  surface  condenser  containing  2000 
cubic  feet  of  tube  cooling  surface  was  to  be  supplied ;  and  immediately 
afterwards  it  was  specified  as  follows :  "  One  of  the  present  air-pimips  to 
be  arranged  as  a  circulating  pump  ;  both  the  pump  and  the  other  air-pump 
now  in  the  ship  to  have  foot- valves  fitted,  if  they  are  not  so  at  present ; " 
**  waste-water  valves  to  be  fitted  to  ship ;  the  present  waste-water  valve 
chest  to  remain  for  the  air-pumps'  discharge  ;  "  "  all  present  piping  in  con- 
nection with  boilers  to  be  condemned,  and  replaced  with  copper  piping 
sufficient  to  bear  the  increased  pressure ;  *'  "  all  brasses  to  be  set  together, 
and  the  whole  job  to  be  put  in  thorough  working  order  so  far  as  the  new 
work  is  concerned  ; "  "  in  conclusion,  it  is  intended  that  the  engineers 
shall  remove  the  present  boilers  and  such  parts  of  the  machinery  as  may 
be  necessary  to  make  the  above  alterations,  giving  new  boilers  and  com- 
plete machinery  instead,  and  so  as  to  comply  with  the  requirements  of  the 
Board  of  Trade,  whose  certificate  they  are  to  obtain  as  far  as  the  work 
which  they  engage  to  do  extends." 

The  case  finds  that  under  the  contract  the  whole  of  the  old  materials  to 
be  necessarily  taken  from  each  ship  by  reason  of  the  execution  of  the 
work  contracted  to  be  done  would  become  the  property  of  the  defendants, 
and  that  the  value  of  such  old  materials  in  each  ship  was  353^  At  the 
date  of  the  contract,  the  18th  of  December,  1871,  the  Scanderia  was  in  the 


SECT.  II.]         ANGLO-EGYPTIAN  NAVIGATION  CO.  V,   RENNIE.  535 

port  of  London.  The  contract,  so  far  as  relates  to  the  Minia,  was  per- 
formed on  both  sides  ;  and  no  question  arises  as  to  that  ship. 

On  the  28th  of  June,  1872,  the  plaintiffs  gave  notice  to  the  defendants 
that  the  Scanderia  was  ready  to  be  placed  in  their  hands  on  the  1st  of 
August  next,  to  receive  her  boilers  and  machinery.  But,  upon  hearing 
from  the  defendants  on  the  28th  of  June  that  they  could  not  promise  to  be 
ready  by  the  1st  of  August,  the  plaintiffs  determined  to  send  her  on 
another  voyage.  She  sailed  from  Cardiff  accordingly  in  August,  and  on 
her  return  voyage  was  lost  by  perils  of  the  sea. 

On  the  15th  of  August,  1872,  the  boilers  for  the  Scanderia  were  plated. 
On  the  27th  of  August  the  plaintifia'  inspector  certified  that  the  defendants 
were  entitled  to  receive  the  first  sum  of  2000/.  in  respect  of  that  ship ; 
and  on  the  28th  of  August  the  plaintiffs  paid  the  same  in  the  manner 
provided  by  the  contract. 

On  the  4th  of  January,  1873,  the  whole  of  the  work  was  ready  for  fixing 
on  board  the  Scanderia,  and  on  the  15tli  the  plaintiffs'  inspector  so  certi- 
fied, and  that  the  conditions  entitling  the  defendants  to  the  second  sum  of 
2000Z.  had  been  fulfilled ;  and  the  plaintiffs  on  the  17th  of  January  paid 
that  sum  as  before.  At  the  time  of  the  last-mentioned  payment,  the 
plaintiffs  knew,  but  the  defendants  did  not  know,  of  the  loss  of  the 
vessel. 

On  the  25th  of  April,  1873,  the  defendants,  having  heard  of  the  loss  of 
the  Scanderia,  wrote  requesting  the  plaintiffs  *'  to  pay  the  balance  due  on 
the  contract,  amounting  to  1800/."  On  the  26th  the  plaintiffs  replied  that, 
''  looking  at  the  work  which  the  defendants  had  not  been  called  upon  to 
perform,  they  considered  that  they  had  already  paid  all  that  they  could  be 
required  to  pay  in  respect  of  the  engines,  if  indeed  they  had  not  already 
paid  more  than  a  proportionate  part  of  the  contract  price." 

On  the  10th  of  May,  1873,  the  plaintiffs  gave  notice  to  the  defendants 
stating  that  the  contract  of  the  18th  of  December,  1871,  having  come  to 
an  end,  they  required  the  defendants  to  deliver  to  the  plaintiffs  the  boilers 
and  other  machinery  and  things  made  by  the  defendants  under  the  con- 
tract, and,  in  default  of  delivery,  threatened  proceedings.  On  the  21st  of 
May  the  defendants'  solicitors  wrote,  stating  that  the  defendants  were  wil- 
ling to  hand  over  the  boilers  and  other  machinery  asked  for,  *'  on  being 
paid  the  amoimt  of  their  lien."  Subsequently,  on  the  23d  and  28th  of 
May,  in  answer  to  letters  of  inquiry  as  to  their  meaning,  the  defendants' 
solicitors  wrote  that  the  amount  claimed  by  the  defendants  as  their  lien 
was  the  amount  of  the  last  instalment  under  the  contract,  viz.,  1800/. 
They,  however,  proposed  that  the  question  should  be  disposed  of  under  the 
arbitration  clause,  which  offer  was  declined  by  the  plaintiffs. 

The  case  further  stated :  "  The  total  sums  paid  under  the  contract  by 
the  plaintiffs  to  the  defendants  are,  5800/.,  in  respect  of  the  Minia,  and  the 
two  above-mentioned  sums  of  2000/.  each  in  respect  of  the  Scanderia.     The 
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defendants  have  received  the  old  materials,  valued  at  35 3Z.,  out  of  the  Min- 
ia.  No  offer  of  any  further  sum  has  been  made  by  the  plaintiffs  to  the  de- 
fendants. The  defendants,  at  the  date  when  they  heard  of  the  loss  of  the 
Scanderia,  had  completed  71  per  cent  of  the  whole  work  contracted  for  in 
respect  of  the ,  Scanderia.  At  that  date  the  price  of  labor  and  materials 
was  higher  than  at  the  date  of  the  contract.'* 

A  careful  perusal  of  the  specification  seems  to  us  to  establish  that  the 
contract  was  for  one  entire  job,  for  which  5800/.  was  to  be  received  on  one 
side,  and  353/.  value  in  old  materials  on  the  other.  The  full  performance 
of  this  contract  having  been  rendered  impossible  by  the  loss  of  the  Scan- 
deria, we  think  that  the  plaintiffs  cannot  maintain  that  any  property  has 
passed,  and  that  therefore  the  claim  in  detinue  fails. ^ 

The  second  ground  upon  which  the  plaintiffs  rested  was  a  claim  to  he 
repaid  the  two  sums  of  2000/.  paid  by  them,  as  money  had  and  received. 
With  regard  to  the  first  of  these  sums,  it  seems  to  us  to  be  clear  that  it 
was  paid  in  pursuance  of  the  contract,  and  under  such  circumstances  that 
the  parties  could  not  be  plaped  in  statu  quo  by  its  repayment.  The  boilers 
certified  to  be  plated  may  have  been  either  of  more  or  less  value  than 
2000/.,  or  of  more  or  less  profit  or  loss  relatively  to  the  rest  of  the  subject- 
matter  of  the  contract.  The  defendants  are  guilty  of  no  wrong  in  not  hav- 
ing fitted  the  boilers  in  question  to  the  plaintiffs'  ship.  It  seems  quite 
plain  that,  if  the  ship  had  perished  during  the  currency  of  the  bill  at  four 
months  given  for  the  second  1000/.  payable  upon  the  plating  of  these 
boilers,  that  would  have  been  no  answer,  as  between  the  parties,  to  an 
action  on  the  bill. 

With  regard  to  the  second  2000/.,  there  is  a  still  further  objection  to  its 
recovery  in  an  action  for  money  had  and  received.  Before  the  plaintiffs 
paid  that  sum  to  the  defendants,  they  were  aware  of  the  loss  of  the  Scan- 
deria ;  and  the  defendants  were  not  aware  of  it.  It  cannot,  therefore,  be 
maintained  that  it  was  paid  by  the  plaintiffs  upon  a  consideration  which 
has  since  failed ;  for  it  was  paid  with  knowledge  of  the  facts,  which  were 
unknown  to  the  defendants. 

We  Are  therefore  of  the  opinion  that  the  plaintiffs  have  failed  to  sustain 

either  of  the  grounds  upon  which  alone  they  contended  that  any  right  of 

action  against  the  defendants  could  be  supported,  and  that  we  are  bound 

to  give  judgment  for  the  defendants. 

Judgment  for  the  defendaiiU,^ 

^  The  discussion  of  this  question  has  been  omitted.  —  Ed. 

>  The  plaintiffs  in  this  brought  error  to  the  Court  of  Exchequer  Chamber,  but  on 
the  suggestion  of  the  court  the  matter  was  submitted  to  arbitration,  and  no  judgment 
was  given.    L.  R.  10  C.  P.  671.  —  Ed. 
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NATHANIEL  GRIGGS  et  al  v.  SAMUEL  AUSTIN  H  al 
In  the  Supreme  Judicial  Court  of  Massachusetts,  March  Term,  1825. 

[Reported  in  S  Pickering,  20.] 

Assumpsit  for  money  had  and  received  and  for  money  lent  and  accom- 
modated. 

The  plaintiffs,  to  maintain  their  action,  offered  to  prove,  that  in  Novem- 
ber, 1822,  they  shipped  on  board  the  ship  Topaz  nine  hundred  and  four 
barrels  of  apples,  to  be  carried  to  the  port  of  Liverpool,  and  that  freight 
was  paid  in  advance  to  the  defendants,  they  being  owners  of  the  ship 
for  the  intended  voyage;  that  no  deduction  was  made  from  the  usual 
freight  on  account  of  advance  payment,  and  that  there  was  no  agreement 
that  freight  was  to  be  allowed  at  all  events ;  that  the  ship  was  stranded  at 
Crosby,  about  six  miles  below  the  port  of  Liverpool,  and  that  the  greater 
part  of  the  apples  belonging  to  the  plaintifis  was  lost. 

The  defendants  objected  to  this  evidence,  contending  that  the  freight 
having  been  paid  in  advance,  they  were  not  liable  to  repay  it,  the  apples 
being  lost  without  their  fault,  and  there  having  been  no  agreement  to  re- 
fund in  case  of  such  loss. 

This  objection  the  judge  overruled,  intending  however  to  reserve  the 
question.  The  plaintifis  accordingly  proved  the  stranding  of  the  vessel 
and  the  loss  of  the  apples. 

In  the  bill  of  lading  it  was  expressed,  that  the  apples  were  to  be  de- 
livered '*  in  the  like  good  order  and  well-conditioned,  at  the  aforesaid  port  of 
Liverpool,  the  danger  of  the  seas  only  excepted,  unto  Mr.  William  Graves 
[one  of  the  plaintiffs]  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  goods  nothing,  being  paid  here." 

W,  Preseott  and  «/.  T.  Atutin  for  the  defendants. 

S,  Hvhbard  for  the  plaintiffs. 

Parker,  C.  J.  This  action  is  indehUatuB  assumpsit  on  money  counts*  It 
is  brought  to  recover  back  a  sum  of  money  paid  by  the  plaintiffs  to  the 
defendants  for  the  freight  of  a  number  of  barrels  of  apples  taken  on  board 
their  ship,  the  Topaz,  bound  from  Boston  to  Liverpool.  It  is  proved  by  the 
bill  of  lading  signed  by  the  master,  and  an  account  made  out  by  the  owners, 
with  their  receipt  upon  it,  that  the  whole  freight  agreed  upon  was  paid 
before  the  sailing  of  the  vessel,  and  the  report  finds,  that  before  the  vessel 
arrived  at  her  port  of  delivery  abroad,  she  was  stranded  or  wrecked  on  a 
beach  within  six  miles  of  her  port,  by  means  of  which  a  large  portion  of  the 
plaintifis'  apples  were  destroyed,  or  rendered  worthless  by  the  salt  water. 

This  brief  statement  presents  the  principal  question  which  has  been 
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argued;  there  are  other  facts  in  the  report  material  to  some  inferior 
questions,  which  will  be  stated  in  their  proper  place. 

The  plaintiffs  contend  that  the  consideration  for  the  payment  of  the 
money  was  the  agreement  on  the  part  of  the  owners  to  transport  the  apples 
in  their  ship  to  Liverpool ;  and  that  having  failed  to  do  this,  they  are 
bound  in  conscience  to  return  the  money ;  and  that  an  action  at  law  lies 
for  it,  upon  the  ground  of  failure  of  consideration.  The  defendants  insist, 
that  the  payment  of  the  freight  in  advance  imposes  all  risks  upon  the 
owner  of  the  goods,  and  that  the  failure  of  transportation  and  delivery 
having  happened  without  their  fault,  there  is  no  legal  nor  equitable  prin- 
ciple which  will  oblige  them  to  refund.  Some  reliance  in  support  of  their 
defence  is  placed  upon  the  condition  expressed  in  the  bill  of  lading,  that 
the  goods  are  to  be  delivered  safely,  "  the  dangers  of  the  seas  excepted  ;  ** 
but  as  this  condition  has  in  practice  been  applied  only  to  the  contract  in 
relation  to  the  goods  themselves,  so  as  to  protect  the  ship-owner  from  a 
demand  for  their  value  in  case  of  loss  by  perils  of  the  sea,  and  has  never ' 
been  construed  to  bear  upon  the  rights  of  the  parties  in  relation  to  the 
freight,  we  cannot  see  anything  in  that  instrument  which  can  affect  the 
question  before  us.  This  must  stand  upon  the  principles  of  marine  or 
mercantile  law,  so  far  as  they  may  have  been  recognized  and  adopted,  or 
may  be  found  agi'eeable  to  the  niles  and  maxims  of  the  common  law. 

It  is  certainly  a  clear  principle  of  the  common  law,  that  when  money  is 
paid  or  a  promise  made  by  one  party  in  contemplation  of  some  act  to  be  done 
by  the  other,  which  is  the  sole  consideration  of  the  payment  or  promise, 
and  the  thing  stipulated  to  be  done  is  not  performed,  the  money  may  V»e 
recovered  back,  or  the  promise  founded  on  such  consideration  may  be 
avoided  between  the  parties  to  the  contract.  This  general  principle  is  the 
foundation  of  perhaps  the  largest  class  of  cases  which  have  been  sustained 
under  the  action  for  money  had  and  received.  Exceptions  may  be  made 
by  a  stipulation  of  the  parties,  but  without  such  exceptions  the  rule  seems 
to  be  universal. 

And  this  broad  principle  of  justice  has  been  adopted  in  the  marine  law, 
in  relation  to  this  subject  of  freight,  upon  the  continent  of  Europe,  as  is 
very  fully  proved  by  the  researches  made  and  the  cases  cited  by  Chief 
Justice  Kent,  in  the  case  of  Watson  v,  Duykinck.^ 

It  would  be  but  an  affectation  of  learning  to  go  over  the  ground  which 
has  been  so  ably  preoccupied  in  the  opinion  given  in  that  case,  especially 
as  the  same  ground  has  been  traversed  by  Mr.  Justice  Stort  in  a  note  in 
his  edition  of  Abbott  on  Merchant  Ships,  etc.,  which  note  was  avowedly  sup- 
plied from  the  opinion  of  Chief  Justice  Kent  above  cited.  I  wish  for  one, 
since  books  are  so  prodigiously  multiplied,  to  spare  the  profession  and  the 
public  the  expense  of  reiterated  citations  on  points  indubitably  settled,  when 
both  text  and  comment  may  be  found  in  almost  every  book  in  a  lawyer's 

1  8  Johns.  885. 
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library.  It  is  sufficient  then  to  say,  that  by  reference  to  the  above-cited 
opinion  and  the  note  of  Mr.  Justice  Story,  it  will  be  found  to  be  the  estab- 
lished law  of  the  maritime  countries  on  the  continent  of  Europe,  that 
freight  is  the  compensation  for  the  carriage  of  goods,  and  if  it  be  paid  in 
advance,  and  the  goods  be  not  carried  by  reason  of  any  event  not  imputable 
to  the  shipper,  it  is  to  be  repaid,  unless  there  be  a  special  agreement  to  the 
contrary. 

The  commercial  principle  recognized  by  the  continental  nations  is  re- 
duced into  the  form  of  a  maxim  in  the  Napoleon  Code  de  Commerce,  tit.  8, 
art.  302.  "  No  freight  is  due  for  merchandise  lost  by  shipwreck  or  strand- 
ing, plundered  by  pirates  or  taken  by  enemies.  The  master  is  bound  to 
restore  freight  which  shall  have  been  advanced,  if  there  is  no  agreement 
to  the  contrary."  This,  like  most  of  the  provisions  in  the  modem  French 
codes,  is  not  the  introduction  of  a  new  principle,  but  the  new  promulga- 
tion of  antecedent  law  in  a  more  convenient  form,  as  was  the  case  with  the 
'* Digest"  and  other  works  executed  under  the  auspices  of  Justinian,  of 
whom  the  emperor  Napoleon  was  in  this  respect  an  imitator. 

It  is  admitted  in  argument,  that  such  is  the  law  of  the  continental 
powers,  but  it  is  suggested  that  it  has  not  been  introduced  into  the  English 
law,  and,  therefore,  there  is  no  evidence  that  it  belongs  to  our  common  law. 
It  is  true  there  are  few  cases  in  the  English  books  touching  this  point, 
but  it  is  equally  true  that  the  principle  has  never  been  denied  there ;  on 
the  contrary,  in  the  case  cited  from  1  Campb.  Lord  Ellen  borough,  who 
was  a  great  mercantile  judge,  recognizes  it  in  the  full  extent  of  the  Code 
de  Commerce ;  and  the  cases  cited  from  4  M.  &  S.,  2  and  4  B.  <^  A.  and 
5  Taimt.  proceed  upon  the  ground  of  a  stipulation  in  the  sevenxl  contracts 
which  were  under  discussion,  similar  to  the  exception  in  the  continental 
rule  above  cited  ;  and  the  obiter  remark  of  Mr.  Justice  Baylkt,  in  the  case 
of  De  Silvale  v.  Kendall,  that  wherever  there  is  an  express  stipulation  that 
freight  shall  be  paid  in  advance,  there  must  be  an  express  stipulation  that 
it  shall  be  recovered  back  if  the  goods  be  not  carried,  if  such  be  the  inten- 
tion, will  be  found  not  to  militate  against  the  general  principle. 

A  distinction  was  raised  in  the  argument,  between  payment  of  freight 
and  an  advance  of  it,  it  being  supposed  to  be  recoverable  back  in  the  latter 
case,  but  not  in  the  former.  But  we  do  not  find  this  distinction  supported 
by  authorities,  nor  do  we  see  any  sound  reason  for  it.  We  think  an  ad- 
vance of  freight  means  the  same  thing  as  payment  of  freight  beforehand  or 
in  advance,  and  whether  the  whole  is  paid  or  a  part  we  think  makes  no 
difference. 

In  the  English  cases  cited  a  very  nice  discrimination  has  been  adopted 
between  a  contract  for  freight,  which  includes  an  obligation  to  transport 
and  deliver,  and  a  contract  to  receive  the  goods  on  board  the  vessel.  That 
a  contnvct  of  the  latter  nature  may  be  made,  so  that  it  will  be  considered 
as  executed  by  the  mere  lading  of  the  goods,  we  do  not  doubt ;  but  we 
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cannot  think  that  such -a  contract  can  be  implied  from  the  mere  fact  of  the 
freight's  being  paid  down,  because  reasons  may  and  often  do  exist  for 
exacting  this,  without  any  intention  to  vary  the  legal  liabilities  of  the 
parties.  If  persons  apply  for  a  passage  in  a  vessel,  as  is  often  the  case  be- 
tween this  country  and  Great  Britain,  whose  responsibility  may  be  doubtful, 
aud  they  are  received  on  board  at  the  customary  price  on  condition  of  ad- 
vancing the  passage-money,  and  the  vessel  should  be  wrecked  immediately 
on  commencement  of  the  voyage,  so  that  the  passengers  would  have  to 
seek  another  vessel  and  pay  their  passuge-money  again,  we  cannot  think 
that  the  master  or  shipowner  would  have  a  right  to  retain  the  money, 
unless  there  were  an  express  agreement  to  that  effect.  The  case  of  Watson 
V,  Duykinck  above  cited  is  somewhat  of  this  nature.  In  that  case  the 
voyage  was  broken  up  two  days  after  its  commencement,  and  the  passen- 
ger, instead  of  being  carried  to  the  island  of  St.  Thomas,  was  landed  in 
Connecticut.  He  however  was  not  allowed  to  recover  back  the  passage- 
money  which  had  been  paid  in  advance,  on  the  ground  that  the  considera- 
tion was  an  agreement  on  the  part  of  the  master  to  suffer  him  to  proceed 
in  the  sloop,  etc.,  and  that  the  master  had  sufTered  him  to  come  on  board, 
which  was  an  execution  of  the  contract.  I  confess  this  does  not  seem  to 
me  to  be  the  most  obvious  effect  of  the  contract ;  but  it  was  by  this  con- 
struction only  that  the  defendant  prevailed,  the  court  being  clear  that  were 
it  a  common  case  of  passage-money  paid  in  advance,  by  the  principles  of 
the  marine  law,  engrafted  into  the  common  law,  it  must  have  been  re- 
covered back.  The  same  principle  applies  with  equal  force  to  money  paid 
in  advance  for  the  freight  of  goods.  Such  payment  does  not  import  a 
relinquishment  of  any  right,  for  it  may  have  been  exacted  because  the 
goods  themselves  might  not  be  a  sufficient  security  for  the  freight,  aud  the 
owner  of  the  goods  might  not  be  responsiDie. 

The  case  before  us  is  likely  to  have  been  of  that  kind.  Fruit  was  the 
subject  of  the  contract ;  it  was  of  a  perishable  nature  and  liable  to  great 
uncertainty  as  to  its  value  in  a  foreign  market ;  the  owner  of  it  may  have 
been  a  person  of  no  property ;  and  for  these  reasons  the  payment  down 
may  have  been  exacted. 

But  one  of  the  counsel  for  the  defendant  has  put  the  case  on  ground 
which  admits  the  general  principle  that  freight  may  be  recovered  back 
when  the  goods  are  not  delivered,  unless  there  be  an  agreement  to  the 
contrary,  but  he  insists  that  such  an  agreement  does  appear  from  the 
evidence,  that  is,  from  the  bill  of  lading  and  the  receipt  on  the  account 
But  we  think  they  furnish  no  evidence  of  such  an  agreement ;  they  merely 
prove  that  the  freight  was  paid  in  advance. 

Indeed  it  will  be  seen  at  once,  that  if  the  payment  of  freight  thus  proved 
were  to  be  construed  into  a  stipulation  that  it  should  not  be  recovered 
back,  the  whole  doctrine  of  the  marine  law  on  this  subject  would  be  use- 
less.    The  maxim  is,  that  freight  paid  in  advance,  if  the  goods  be  not 
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carried,  shall  be  returned,  unless  there  be  a  stipulation  to  the  contrary. 
Now  if  the  mere  payment  proved  such  stipulation  there  would  be  no  case 
for  the  rule  to  operate  upou.  So  that  when  Mr.  Justice  Batlby  sajs,  that 
where  there  is  an  express  stipulation  to  pay  freight  in  advance,  there  must 
also  be  an  express  stipulation  to  pay  it  back  in  order  to  entitle  the  shipper 
to  recover,  he  means  something  more  than  the  mere  payment  of  the  freight, 
which  may  be  equivocal.  He  means  undoubtedly  an  express  stipulation  in 
the  contract,  because  it  might  be  inferred  from  such  a  stipulation  that  the 
parties  had  calculated  hazards,  and  that  an  equivalent  had  been  obtained 
in  some  form  for  the  advance  of  money  which  otherwise  would  be  due  only 
on  a  contingency.  And  he  was  there  reasoning  upon  a  case  which  might 
fairly  sustain  such  an  argument. 

It  is  said  that  the  rate  of  exchange  between  this  country  and  England 
gave  an  advantage  to  the  plaintiffs  which  may  have  been  the  consideration 
for  paying  freight  in  advance.  That  fact  does  not  appear  in  the  report, 
and  if  it  did  it  could  not  affect  our  decision.  If  the  intent  of  the  parties 
had  been  submitted  to  the  jury,  as  was  done  by  Chief  Justice  Gibbs  in  the 
case  cited  from  5  Taunt.  435,  it  might  have  been  material,  but  we  do  not 
find  that  the  fact  was  offered  to  be  proved  at  the  trial,  so  that  we  do  not 
see  that  any  use  can  now  be  made  of  it. 

Judgment  for  the  plaintiffs.^ 

1  It  is  settled  by  the  authorities  referred  to  in  the  course  of  the  argument  that  by  Uie 
law  of  England  a  payment  made  in  advance  on  account  of  freight  cannot  be  recovered 
back  in  the  event  of  the  goods  being  lost,  and  the  freight  therefore  not  becoming  pay- 
able. I  regret  that  the  law  is  so.  I  think  it  founded  on  an  erroneous  principle  and 
anything  but  satisfactory  ;  and  I  am  emboldened  to  say  this  by  finding  that  the  Ameri- 
can authorities  have  settled  the  law  upon  directly  opposite  principles,  and  that  the 
law  of  every  European  country  is  in  conformity  to  the  American  doctrine  and  contrary 
to  ours.  —  CocKBUiuf,  C.  J.,  iu  Byrne  v.  Schiller,  L.  B.  6  Ex.  819,  825.  —  £d. 
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CASES   ON   QUASI-CONTRACTS. 


CHAPTER    II. 

FAILURE   OF  CONSIDERATION. 

(Continued.) 


SECTION     II. 

FAILURE  OF  DEFENDANT  TO  PERFORM  OONTRAOT. 

{Continued,) 

(c.)    Be/etidant  relying  on  IlUgalUy  of  ConJtracL 

JAQUES  V.   GOLIGHTLY. 
In  the  Common  Pleas,  Easter  Term,  1776. 

[Eepwitd  in  2  WiUiam  Blaehtone,  1073.] 

Case,  for  money  had  and  received  to  the  plaintiff's  use.  A  verdict  for  the 
plaintiff;  damages  64^  I7s,  6d,  On  motion  for  a  new  trial,  De  Gret,  C.  J., 
reported  that  on  the  1st  of  January,  1775,  the  plaintiff  insured  many 
lottery  tickets  in  various  manners  at  the  defendant's  office.  The  whole 
amount  of  the  premiums  by  him  paid  was  64/.  1  Is,  6d  Upon  some  of  the 
chances  the  plaintiff  was  a  loser,  in  more  a  winner.  The  balance  due  to  him 
was  90/.  This  the  defendant  refused  to  pay,  alleging  that  the  insuring  was 
illegal,  but  insisted  on  retaining  the  premiums. 

Glyn  and  Walker  for  the  defendant. 

Davy  for  the  plaintiff. 

De  Gret,  C.  J.  This  is  an  application  for  favor  by  a  man  knowingly 
transgressing.  He  says,  and  says  rightly,  that  the  insurance  contract  was 
null  and  void.  He  has  therefore  a  scruple  in  conscience  not  to  pay  the 
money  won  by  the  plaintiff,  because  the  play  was  illegal ;  but  he  has  no 
scruple  to  receive  and  retain  the  consideration  money.  I  think  the  verdict 
right. 

Gould,  J.,  of  the  same  opinion. 

Blackstone,  J.,  of  the  same  opinion.  These  Lottery  Acts  differ  from  the 
Stockjobbing  Act,  of  the  7  Geo.  2,  c.  8,  because  there  both  parties  are  made 
oriminal  and  subject  to  penalties ;  but  the  losing  party  is  indemnified  from 

TOli.  11.  —  1 
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those  penalties  in  case  he  sues  and  recovers  back  the  money  lost  from  the 
winner.  It  was  therefore  necessary  in  the  preceding  clause  to  give  the  loser 
a  power  to  maintain  such  an  action.  But  here  (on  the  part  of  the  insured) 
the  contract  on  which  he  has  paid  his  money  is  not  criminal,  but  merely 
void ;  and  therefore,  having  advanced  his  premium  without  any  considera- 
tion, he  is  entitled  to  recover  it  back.  In  the  case  of  Faikney  v,  Keynous 
and  Eichardson,^  one  partner  in  a  stock-jobbing  contract  lent  the  other 
1500/.  to  pay  his  moiety  of  the  diiierences  on  the  rescounter  day;  and 
though  this  was  pleaded  to  the  bond,  the  plaintiff  recovered. 

Nares,  J.,  of  the  same  opinion,  and  cited  Alcinbrook  v.  Hall,'  wherein 

money  lent  to  pay  a  bet  at  a  horse-race  was  recovered. 

Hide  discharged. 


VANDYCK  AND  Others  v,  HEWITT.  I 

i 
In  the  King's  Bench,  November  24,  1800.  I 

[Reported  in  1  Eatt,  96.] 

The  plaintiff  declared  upon  a  policy  of  insurance  on  goods  at  and  from 
London  to  Embden  or  Amsterdam,  at  a  premium  of  ten  guineas  per  cent  to 
return  five  upon  their  arrival  at  the  place  of  destination ;  with  an  aver- 
ment that  the  insunince  was  made  for  the  benefit  of  certain  persons  therein 
named ;  and  then  declared  as  upon  a  loss  by  capture  in  the  course  of  the 
voyage  insured.  The  declaration  also  contained  counts  for  money  paid  and 
for  money  had  and  received. 

The  goods  were  shipped  on  board  a  Prussian  neutral  vessel,  on  account 
partly  of  the  plaintiffs,  who  were  naturalized  foreigners  resident  in  London, 
nnd  partly  of  certain  other  persons,  aliens,  then  resident  in  Holland.  At 
the  trial  at  Guildhall  the  insurance  itself  was  abandoned  on  the  ground  of 
its  being  intended  to  cover  a  trading  with  an  enemy's  country,  Holland 
being  at  the  time  of  such  insurance  in  a  state  of  hostility  with  this  king- 
dom ;  and  therefore  falling  within  the  decision  of  the  case  of  Potts  v.  Bell  ;* 
but  it  was  contended  that  the  plaintiffs  were  entitled  to  recover  back  the 
premium,  because  the  policy  never  attached,  and  consequently  the  defend- 
ant's risk  never  commenced.  Lord  Kenton  permitted  a  verdict  to  be  taken  . 
for  the  plaintiff  for  that  amount,  with  liberty  to  the  defendant's  counsel  to 
move  to  set  that  aside  and  to  enter  a  verdict  for  the  defendant.  A  rule 
nisi  was  accordingly  obtained  on  a  former  day  in  this  term  for  that  purpose ; 
against  which 

ErsJciney  Park,  and  •/.  Warren,  now  showed  cause. 

Law  and  Garrow  contra,  were  stopped  by  the  court. 

1  P.  7  Geo.  3  B.  R.  «  P.  6  Geo.  8  C.  B.  2  Wile.  809.  »  8  T.  B.  64a 
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Lord  Kenton,  C.  J.  There  is  no  distinguishing  this  on  principle  from 
the  common  case  of  a  smuggling  transtiction.  Where  the  vendor  assists 
the  Tendee  in  running  the  goods  to  evade  the  laws  of  the  country  he  cannot 
recover  back  the  goods  themselves  or  the  value  of  them.  The  rule  has  been 
settled  at  all  times,  that  where  both  parties  are  in  pari  delicto,  which  is  the 
case  here,  potior  est  conditio  possidentis} 

Per  Curiam^     Rule  absolute  for  the  verdict  to  he  entered  for  the  defendant. 


MORCK  AND  Another  v.  ABEL, 
In  the  Common  Pleas,  February  9,  1802. 

[Reported  in  3  Bosanquet  ^  PuUer,  35.] 

This  was  an  action  on  a  policy  of  insurance  effected  on  the  26th  July, 
1797,  on  goods  on  board  the  Juliana  Maria,  warranted  Danish  ship  and 
property,  **  at  and  from  Bengal  and  all  and  every  port  or  place  wheresoever 
and  whatsoever,  as  well  on  the  other  side  as  at  and  on  this  side  the  Cape 
of  Good  Hope,  in  port  and  at  sea,  in  all  places  and  at  all  times,  with  liberty 
to  touch,  stay,  and  trade,  load  and  unload  and  reload,  at  all  and  any  of  the 
said  ports  and  places,  until  the  ship's  arrival  at  Copenhagen."  The  dec- 
laration alleged  that  the  cargo  was  put  on  board  at  Calcutta  in  Bengal,  that 
the  plaintiffs  were  interested,  and  that  the  ship  and  cargo  were  afterwards 
captured  "  by  certain  then  enemies  of  our  Lord  the  King." 

The  cause  was  tried  before  Lord  Alvanley,  C.  J.,  at  the  Guildhall  sittings 
after  last  Michaelmas  term,  when  it  appeared  that  the  plaintiffs  were  sub- 
jects of  Denmark  and  resident  in  Copenhagen,  and  the  ship  Juliana  Maria 
a  Danish  ship ;  that  the  cargo  which  wiis  the  subject  of  the  present  insur- 
ance was  taken  on  board  at  Calcutta  on  the  5th  March,  1797  ;  and  that  the 
ship  and  cargo  on  the  voyage  from  Calcutta  to  Copenhagen  were  captured 
by  the  French  and  condemned  as  prize.  An  objection  was  taken  to  the 
plaintiff's  recovery  on  the  ground  of  its  being  illegal,  under  the  provisions 
of  the  12  Car.  2,  c.  18,  s.  I,  to  export  goods  from  Calcutta  in  any  ship  not 
belonging  to  a  British  subject ;  and,  this  objection  prevailing,  the  plaintiffs 
then  insisted  that  if  the  exportation  fi'om  Cidcutta  were  illegal,  the  risk 
never  commenced,  and  that  the  plaintiffs  therefore  were  entitled  to  a  return 
of  premium.  The  jury  were  directed  by  his  Lordship  to  find  a  verdict  for 
the  plaintifis,  liberty  being  reserved  to  the  defendant  to  move  that  such 
verdict  might  be  set  aside,  and  a  nonsuit  be  entered. 

Accordingly,  a  rule  nisi  for  that  purpose  having  been  obtained,  Shepherd 
and  Best,  Serjts.,  now  showed  cause. 

Vaughan,  Serjt,  contra. 

^  Le  BiJkNC,  J.,  delivered  a  concurring  opinion.  —  Ed. 
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Lord  Alvanley,  C.  J.  Unfortunately  this  policy  was  effected  previous 
to  the  passing  of  the  37  Geo.  3 ;  and  though  I  believe  that  before  the 
passing  of  that  statute  the  provisions  of  the  navigation  laws  had  been 
relaxed  in  practice  with  respect  to  foreigners,  still  in  a  court  of  law  the 
plaintiffs  are  not  entitled  to  recover  if  the  trading  in  question  contravened 
the  regulations  of  that  act.  The  point  however  upon  which  this  case  comes 
before  the  court  is,  whether  there  be  any  difference  between  this  case  and 
that  of  Yandyck  v,  Hewitt )  Undoubtedly  that  was  a  case  in  which  the 
trading  was  in  direct  violation  of  the  common  law  of  this  oountiy,  bat 
before  that  decision  took  place,  many  of  the  distinctions  which  had  been 
taken  between  immoral  and  illegal  contracts  had  been  considerably  shaken ; 
and  the  principle  which  I  think  must  now  be  extracted  from  the  cases  upon 
this  subject  is,  that  no  man  can  come  into  a  British  court  of  justice  to  seek 
the  assistance  of  the  law  who  founds  his  claim  upon  a  contravention  of  the 
British  laws.  Let  us  consider  then  what  this  policy  is.  It  is  an  insurance 
upon  a  voyage  from  any  part  of  Bengal  to  Copenhagen.  The  underwriter 
contends,  that  large  as  the  policy  is,  still  it  is  the  business  of  the  assured 
to  take  care  that  he  takes  in  his  cai^  at  some  port  in  India  where  be  may 
legally  do  so.  The  assured  having  loaded  at  Calcutta,  has  not  attended  to 
that  restriction,  but  has  thereby  contravened  the  navigation  act.  Capture 
being  one  of  the  losses  insured  against,  the  assured  has  claimed  an  indem- 
nity upon  that  ground :  to  which  the  British  underwriter  answers,  you  had 
no  right  to  take  in  your  cargo  at  a  British  settlement,  and  therefore  he 
refuses  to  pay.  The  assured  sets  up  a  distinction  in  his  own  favor  upon 
the  ground  of  his  being  a  foreigner,  and  urges  that  although  he  may  have 
contravened  the  British  laws,  he  has  done  so  from  ignorance  only.  But 
even  looking  at  the  case  in  this  point  of  view  I  do  not  think  the  plaintiff 
is  taken  out  of  the  general  rule  applicable  to  cases  where  a  party  enters 
into  an  illegal  contract.  The  case  of  Andr^  v,  Fletcher  ^  is  a  very  strong 
authority,  for  there  it  was  holden  that  a  foreigner  could  not  recover  back 
the  premium  paid  on  a  policy  which  was  illegal  according  to  the  laws  of 
this  country.  The  question  here  is,  whether  the  plaintiff,  having  contra- 
vened the  British  laws,  can  recover  by  the  aid  of  those  lawsl  and  afler 
consideration  of  all  the  cases,  I  am  of  opinion  that  he  cannot  recover,  and 
that  the  defendant  is  entitled  to  have  a  nonsuit  entered. 

EooKE,  J.  I  consider  the  point  made  in  this  case  as  having  been  decided 
in  the  case  of  Andr^e  v,  Fletcher,^  and  I  do  not  see  any  reason  to  differ 
from  that  authority.  If  the  assured,  instead  of  seeking  to  recover  for  a 
total  loss,  had  in  the  first  instance  stated  to  the  underwriters  that  as  the 
cargo  was  loaded  from  Calcutta  they  had  no  right  to  recover  upon  the 
policy,  and  therefore  sought  a  return  of  premium,  there  might  have  been 
some  pretence  for  the  claim  which  he  has  made :  but  instead  of  adopting 
this  line  of  conduct  they  have  first  endeavored  to  af&rm  the  contract  by 

1  3  T.  R.  266. 
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making  a  demand  for  a  total  loss,  and  failing  in  that,  they  now  disaffirm 

the  contract  and  seek  a  return  of  premium.     But  it  appears  to  me  that 

they  are  not  entitled  to  succeed,  for  having  acted  in  defiance  of  the  laws  of 

this  country  they  shall  not  have  the  assistance  of  those  laws  to  enable  them 

to  recover. 

Chambbb,  J.     I  am  of  the  same  opinion.     It  is  perfectly  settled  that  in 

the  case  of  an  illegal  contract  neither  party  can  recover  from  the  other 

money  paid  upon  that  contract ;  and  that  rule  must  prevail  in  the  present 

case,  unless  the  plaintiffs  can  establish  a  distinction  in  their  own  favor  on 

the  ground  of  being  foreigners  and  ignorant  of  our  laws.     But  I  think  that 

we  ought  not  to  relax  the  rigor  of  our  great  political  regulations  in  favor  of 

foreigners  offending  against  them,  and  that  there  is  very  little  reason  to 

presume  ignorance  of  a  law  peculiarly  applicable  to  the  subjects  of  foreign 

states.     Upon  the  whole  therefore  I  am  of  opinion  that  the  plaintiffs  are 

not  entitled  to  recover  back  the  premium. 

Rtile  absolute- 


HENTIG  V.  STANIFORTH. 
In  the  King's  Bench,  Mat  20,  1816. 

[Repmied  in  6  Maule  fr  Selwyn,  122.] 

This  case  was  argued  on  a  former  day  in  this  term,  by  the  attorney- 
Generaly  Gaselee^  and  F,  Pollock,  for  the  plaintiffs;  and  by  Scarlett  and 
Bamewall,  for  the  defendant.  The  case  of  Oom  v.  Bruce/  was  mainly 
relied  on  for  the  plaintiffs;  and  those  of  Andr^e  v,  Fletcher,*  Morck  v. 
Abel,*  Lubbock  v.  Potts,*  Toulmin  v.  Anderson,*  Cowie  v.  Barber,*  Vanhartals 
V.  Halhed,^  for  the  defendants.  Cur.  adv,  vult. 

Lord  Ellenborough,  C.  J.,  on  this  day  delivered  the  judgment  of  the 
court.  This  was  an  action  for  money  had  and  received,  to  recover  back 
the  premium  that  had  been  paid  on  a  policy  of  insurance.  The  cause  wa^ 
tried  before  me  at  Guildhall,  and  the  facts  as  stated  by  the  plaintiffs'  coun- 
sel, and  which  were  admitted  without  proof,  were  these :  The  policy  was 
dated  on  the  20th  of  November,  and  was  on  goods  at  and  from  Eiga  to 
Hull.  The  ship,  which  was  a  Swedish  ship,  was  chartered  for  the  voyage  ; 
and  by  the  terms  of  the  chartcr-pai-ty  a  British  license  for  the  voyage  was 
to  be  procured.  On  the  3d  of  September  a  letter  was  written  and  sent 
from  Riga  to  the  agent  of  the  assured  in  England,  directing  him  to  pro- 
cure a  license  and  to  effect  insurance.  The  letter  was  delayed  beyond  the 
usual  time  by  contrary  winds,  and  was  not  received  till  the  5th  of  October. 
On  the  7th  of  October  a  license  was  obtained.     The  ship  sailed  from  Riga 

1  12  East,  225.  «  3  T.  R.  266.  »  S  B.  &  P.  85. 

«  7  East,  449.  *  1  Taunt.  227.  »  4  M.  &  S.  16. 

7  1  East,  487,  n. 
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on  the  3(L  It  was  objected,  that  this  was  an  illegal  voyage,  by  the  stat. 
12  Car.  2,  c.  18,  s.  8,  the  ship  being  Swedish,  and  the  goods  the  produce  of 
Russia,  and  that  the  plaintiff  being  parttceps  crimmis  could  not  recover 
back  the  premium.  A  verdict  was  taken  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit.  Such  a  motion 
was  accordingly  made,  and  a  rule  to  show  cause  granted,  and  the  matter 
has  been  ai^ued.  Upon  consideration,  we  think  the  plaintiff  is  entitled  to 
recover  back  the  premium,  on  the  principle  of  the  decision  of  Oom  v. 
Bruce. ^  The  objection  is,  that  the  contract  was  illegal,  the  voyage  insured 
being  for  the  conveyance  of  Russian  commodities  from  Russia  to  England 
in  a  Swedish  ship,  and  so  contrary  to  the  navigation  act,  12  Car.  2,  c.  18, 
s.  8 ;  and  that  the  plaintiff  being  particeps  criminU  cannot  recover  back 
the  money  paid  on  the  illegal  consideration.  But  before  the  time  of  this 
insurance,  a  statute  had  passed  enabling  His  Majesty  to  legalize  such  a 
voyage  by  license  ;  and  in  fact  a  license  had  been  granted  before  the  policy 
was  effected,  though  not  until  four  days  after  the  ship  sailed,  the  ship 
having  sailed  on  the  3d  of  October,  and  the  license  being  dated  on,  and 
expressly  made  to  be  in  force  from  the  7th  of  that  month.  The  ship  hav- 
ing sailed  before  the  license  was  granted,  it  has  been  decided,  and  rightly 
so,  that  the  policy  was  void.  No  risk,  therefore,  was  ever  incurred  by  the 
imderwriter,  and  if  he  can  retain  the  premium  he  will  retain  it  for  noth- 
ing. But  though  the  license  was  not  actually  obtained  until  the  7th  of 
October,  it  was  always  in  the  contemplation  of  the  parties,  that  a  license 
should  be  obtained  ;  the  charter-party  provides  for  it,  and  a  letter  directing 
it  to  be  obtained  was  sent  from  Riga,  on  the  3d  of  September,  which, 
according  to  the  ordinary  course,  might  be  expected  to  have  arrived  in 
England  in  time  for  a  license  to  be  procured  before  the  third  of  October, 
the  day  of  the  ship's  departure.  If  the  license  had  been  obtained  before 
the  ship's  departure,  the  voyage  would  have  been  legal.  The  plaintiff  re- 
siding abroad  had  reasonable  gi'ound  to  suppose  that  the  license  would  be 
obtained  before  the  ship  sailed  :  he  contemplated  a  legal  and  not  an  illegal 
voyage.  His  agent  in  England  knew  that  the  license  was  obtained,  but 
was  ignorant  of  the  time  of  the  ship's  departure  ;  he  also  contemplated  a 
legal  and  not  an  illegal  voyage.  The  ill 6*^1  ity  depended  upon  a  fact,  viz., 
the  posteriority  of  the  license  to  the  ship's  departure,  which  was  not  known 
to  the  parties,  and  was  contrary  to  the  opinion  and  expectation  that  the 
plaintiff  might  reasonably  entertain.  In  this  respect,  the  present  case  is  in 
principle  the  same  as  Oom  v,  Bruce;  there  the  illegality  of  the  voyage 
arose  out  of  the  commencement  of  hostilities  on  the  part  of  Russia,  which 
was  a  fact  unknown  to  the  plaintiffs  when  they  effected  the  policy.  It 
was  urged  in  argument,  for  the  purpose  of  distinguishing  the  two  cases, 
that  here  the  voyage  was  prima  facie  illegal,  because  a  license  was  neces- 
sary to  legalize  it.    But  there  is  nothing  of  illegality  apparent  on  the  fiace 

1  12  East,  225. 
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of  the  policy,  and  as  far  as  the  plaintiiTs  knowledge  of  the  facts,  coupled 
with  the  circumstance  of  the  expected  license,  appears  to  have  extended,  he 
had  a  right  to  suppose  that  the  voyage  would  be  legal  :  there  was  no 
illegality  apparent  to  him  or  to  his  agent.  We  think,  therefore,  that  this 
distinction  does  not  exist.  But  the  case  is  plainly  distinguishable  from  all 
the  cases  cited  on  the  part  of  the  defendant,  wherein  the  return  of  premium 
was  called  in  question.  In  Toulmin  v.  Anderson,^  no  question  on  the  re- 
turn of  premium  was  ever  made.  In  all  the  other  cases  cited  the  voyages 
were  illegal ;  and  there  was  not  in  any  one  of  them  any  state  of  facts,  either 
actually  existing  or  supposed  to  exist,  that  could  render  it  legal.  In  the 
present  case,  a  state  of  facts  was  supposed  to  exist,  and  reasonably  so  sup- 
posed, under  which,  if  the  expectation  of  the  parties  had  been  realised,  the 
voyage  would  have  been  legal  Unfortunately  for  the  plaintiff  his  expecta- 
tion was  disappointed,  and  he  lost  the  benefit  of  his  insurance;  but  he  con- 
templated a  legal  voyage  and  a  legal  contract  And  we  think,  therefore, 
that  he  is  not  a  party  to  a  violation  of  the  law,  and  is  entitled  to  recover 
back  his  premium,  as  money  paid  without  any  consideration. 

BtUe  to  be  disc/iarged. 


BLOXSOME  V.  WILLIAMS. 
In  thb  King's  Bench,  Trinity  Term,  1824. 

[Reported  in  8  Bamewall  f-  Creswell,  232.] 

AflsUMPSiT  for  breach  of  the  warranty  of  a  horse,  with  the  money  counts. 
Plea,  non  (usumpstt.  At  the  trial  before  Park,  J.,  at  the  last  Spring  assizes 
for  the  county  of  Berks,  1823,  it  appeared  that  the  defendant  was  the 
proprietor  of  a  stage-coach,  and  a  horse-dealer.  The  plaintiff's  son  was 
travelling  on  a  Sunday  in  defendant's  coach,  and  while  the  horses  were 
changing  made  a  verbal  bargain  with  the  defendant  for  the  horse  in  ques- 
tion for  the  price  of  thirty-nine  guineas ;  the  latter  warranted  the  horse 
to  be  sound,  and  not  more  than  seven  years  old.  The  horse  was  delivered 
to  the  plaintiff  on  the  following  Tuesday,  and  the  price  was  then  paid ; 
there  was  no  evidence  to  show  that  the  plaintiff's  son  knew  at  the  time 
when  he  made  the  bargain  that  the  defendant  exercised  the  trade  of  a 
horse-dealer.  The  horse  was  unsound  and  seventeen  years  old.  It  was 
objected  on  the  part  of  the  defendant  that  the  plaintiff  could  not  recover, 
on  the  ground  that  the  bargain,  having  been  made  on  a  Sunday,  was  void 
within  the  29  Car.  2,  c.  7,  s.  2 ;  the  learned  judge  overruled  the  objection, 
and  the  plaintiff  obtained  a  verdict  for  the  price  of  the  horse.  A  rule  nin 
having  been  obtained  in  the  following  term  for  a  new  trial. 

W,  E,  Taunton  and  Talfourd  now  showed  cause. 

Ja-vii  and  G.  R.  Cross,  contra, 
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Batlet,  J.  The  statute  29  Car.  2,  c.  7,  a.  1  enacts,  that  no  tradesman, 
artificer,  workman,  colorer,  or  other  person  whatsoever,  shall  do  or  exercise 
any  worldly  labor,  business,  or  work  of  -their  ordinary  callings  upon  the 
Lord's  day,  and  that  every  person,  being  of  the  age  of  fourteen  years  or 
upwards,  offending  in  the  premises,  shall  for  every  such  offence  forfeit  five 
shillings.  In  Drury  v,  Defontaine  ^  it  was  held  that  the  vendor  of  a  horse 
who  made  a  contract  of  sale  on  a  Sunday,  but  not  in  the  exercise  of  his 
ordinaiy  calling,  might  recover  the  price.  I  entirely  concur  in  that  de- 
cision, but  I  entertain  some  doubts  whether  the  statute  applies  at  all  to  a 
bargain  of  this  description.  I  incline  to  think  that  it  applies  to  manual 
labor  and  other  work  visibly  laborious,  and  the  keeping  of  open  shops. 
But  I  do  not  mean  to  pronounce  any  decision  upon  that  point;  my  judg- 
ment in  this  case  proceeds  upon  two  grounds ;  first,  that  there  was  no  com- 
plete contract  on  the  Sunday,  and  secondly,  assuming  that  there  was,  that 
it  is  not  competent  to  the  defendant,  who  alone  has  been  guilty  of  a  breach 
of  the  law,  to  set  up  his  own  contravention  of  the  law  as  an  answer  to  this 
action  at  the  suit  of  an  innocent  person.  As  to  the  first  point  the  statute 
of  frauds  enacts, ''  that  no  contract  for  the  sale  of  goods,  etc.,  shall  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  that 
some  note  or  memorandum  in  writing  of  the  bargain  be  made.'*  Now  in 
this  case  there  was  no  note  in  writing  of  the  bai^in,  and  on  the  Sunday 
all  rested  in  parol,  and  nothing  was  done  to  bind  the  bargain.  The  con- 
tract, therefore,  was  not  valid  until  the  horse  was  delivered  to  and  ac- 
cepted by  the  defendant.  The  terms  on  which  the  sale  was  afterwards  to 
take  place  were  only  specified  on  the  Sunday,  and  those  terms  were  incor- 
porated in  the  sale  made  on  the  subsequent  day.  Assuming,  however, 
that  the  contract  was  perfect  on  the  Sunday,  the  defendant  was  the  person 
offending  within  the  meaning  of  the  statute  by  exercising  his  ordinary 
calling  on  the  Sunday.  He  might  be  thereby  deprived  of  any  right  to 
sue  upon  a  contract  so  illegally  made,  and  upon  the  same  principle  any 
other  person  knowingly  aiding  him  in  the  breach  of  the  law,  by  becoming 
a  party  to  such  a  contract,  with  the  knowledge  that  it  was  illegal,  could 
not  sue  upon  it.  But  in  this  case  the  fact  that  the  defendant  was  a  dealer 
in  horses  was  not  known  to  the  plaintiff  or  his  son  ;  he  therefore  has  not 
knowingly  concurred  in  aiding  the  defendant  to  offend  the  law ;  and  that 
being  so,  it  is  not  competent  to  the  defendant  to  set  up  his  own  breach  of 
the  law  as  an  answer  to  this  action.  If  the  contract  be  void  as  foiling 
within  the  statute,  then  the  plaintiff,  who  is  not  a  particeps  cnminu,  may 
recover  back  his  money,  because  it  was  paid  on  a  consideration  which  has 
failed.     For  these  reasons  I  think  this  nile  must  be  discharged. 

HoLROTD  and  Littledale,  J  J.,  concurred.  Rvle  discharged, 
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SIMPSON  r.   NICHOLLS. 
In  the  Exchequer,  Hilary  Term,  1838. 

[Reported  in  8  Meeson  ^  WeUby,  240.] 

Assumpsit  for  goods  sold  and  delivered,  aud  on  an  account  stated.  Plea, 
as  to  the  sum  of  I8s,  6c/.,  parcel,  (fee.  actionem  non,  because  the  goods,  the 
price  aud  value  whereof  amounted  to  the  sum  of  18«.  6(f.,  parcel  of  the 
money  in  the  first  count  mentioned,  at  the  time  of  the  sale  and  delivery 
thereof,  consisted  of  certain  wines  and  goods,  to  wit,  two  bottles  of  port, 
etc. ;  and  that  the  plaintiff,  before  aud  at  the  time  of  the  sale  and  delivery 
thereof,  carried  on  the  trade  and  business  of  a  wine-merchant,  and  the  said 
goods  were  so  sold  and  delivered  by  the  plaintiff  to  the  defendant  on  Sun- 
day, the  1st  day  of  March,  1835,  and  in  the  way  of  the  plaintiff's  said  trade 
and  business,  and  in  his  ordinary  calling  of  a  wine-merchant ;  and  the  said 
promise  to  pay  the  price  and  value  thereof  was  made  on  that  day  by  the 
defendant  to  the  plaintiff,  in  the  way  of  the  plaintiff's  said  trade  and  busi- 
ness, etc.,  upon  the  said  Sunday,  such  sale  or  delivery  not  being  a  work 
of  necessity  or  of  charity,  and  contrary  to  the  statute,  etc.  And  that  the 
sum  of  ISs,  6d.t  parcel  of  the  money  in  the  last  count  mentioned  as  found 
to  be  due  from  the  defendant  to  the  plaintiff,  and  an  account  whereof  was 
so  stated  as  aforesaid,  was  so  found  to  be  due,  and  was  and  is  the  said  sum 
of  18«.  6(2?.,  in  which  the  defendant  is  supposed  to  be  indebted  to  the  plain- 
tiff for  and  in  respect  of  the  said  goods  so  sold  and  delivered  on  a  Sunday 
as  aforesaid.     Verification.^ 

Eeplication,  as  to  so  much  of  the  plea  as  relates  to  the  said  sum  of  ISs, 
6(/.,  parcel  of  the  money  in  the  first  count  mentioned,  predudi  aoti,  because 
although  the  said  goods  were  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant at  the  time  and  in  the  manner  in  the  plea  alleged,  yet  the  defendr 
dant,  after  the  sale  and  delivery  of  the  said  goods,  kept  and  retained  the 
same,  and  hath  ever  since  kept  and  retained  the  same,  for  his  own  use  and 
benefit,  without  in  any  manner  returning  or  offering  to  return  the  same 
to  the  plaintiff,  and  thereby  hath  become  liable  to  pay  to  the  plaintiff  the 
said  sum  of  ISs.  6ef.,  the  same  being  so  much  as  the  said  goods  were  and 
are  reasonably  worth :  And  as  to  so  much  and  such  part  of  the  plea  as 
relates  to  the  said  sum  of  ISs.  6c?.,  parcel  of  the  said  sum  of  money  in  the 
second  count  mentioned,  preclvdi  non^  because,  although  the  said  sum  of 
\Ss.  6(f.  was  found  to  be  due  from  the  defendant  to  the  plaintiff  upon  an 
account  stated  between  them,  as  by  the  defendant  in  that  behalf  alleged, 

1  There  was  a  eimilar  plea  as  to  6/.  Os.  6(/.,  other  parcel,  etc.,  alleging  that  it  was  the 
price  of  goods  sold  on  Sunday,  the  24th  May,  1885;  which  was  also  followed  by  a  repli* 
cation,  demurrer,  etc.,  in  the  same  terms  as  those  stated  in  the  text 
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yet  that  the  said  account  in  the  second  count  of  the  declaration  mentioned 
was  stated  between  the  plaintiff  and  the  defendant  upon  a  different  and 
subsequent  day,  to  wit,  upon  the  25th  day  of  April,  1835,  the  same  not  being 
the  Lord's  Day  or  Sunday ;  and  upou  that  accounting  the  defendant  was  then 
found  to  be  indebted  to  the  plaintiff,  and  in  consideration  thereof  then  prom- 
ised the  plaintiff  to  pay  him  the  said  sum  of  ISs.  Od^  parcel  of  the  monies 
in  the  second  count  of  the  declaration  mentioned  as  aforesaid,  in  manner 
and  form  as  the  plaintiff  hath  in  his  declaration  in  that  behalf  alleged,  etc. 

Special  demuirer  to  the  replication  to  so  much  of  the  plea  as  related  to 
the  said  sum  of  ISs,  6cf.,  parcel  of  the  monies  in  the  first  count  mentioned ; 
assigning  for  causes,  that  the  replication  neither  traversed  or  denied,  nor 
confessed  and  avoided,  the  matters  in  the  plea  alleged  ;  and  that  the  plain- 
tiff had  not  stated  or  shown  that  the  defendant  made  a  fresh  promise  to 
pay  the  plaintiff  the  said  sum  of  18«.  6d. ;  and  that  the  matters  pleaded  in 
the  replication  might  and  ought  to  have  been  pleaded  by  a  formal  traverse 
of  the  sale  and  delivery  having  taken  place  on  a  Sunday ;  and  that  the 
replication  was  a  departure  from  the  first  count  of  the  declaration,  and, 
to  have  enabled  the  plaintiff  to  have  recovered  on  the  matters  contained 
therein,  he  ought  to  have  declared  specially. 

To  the  replication,  so  far  as  it  related  to  the  18«.  6d,,  pleaded  to  as  part 
of  the  monies  mentioned  in  the  second  count  of  the  declaration,  the  de- 
fendant rejoined,  denying  that  the  account  was  stated  on  a  different  or 
subsequent  day  to  the  Sunday  on  which  the  goods  were  sold  and  delivered 
as  in  the  plea  mentioned. 

The  demurrer  was  now  argued  by  ^ 

Martvif  for  the  defendant. 

Curzon,  for  the  plaintiff. 

Lord  Abinoer,  C.  B.  —  I  think  the  replication  is  bad. 

Parke,  B.  —  The  replication  is  certainly  bad :  for,  even  supposing  Wil- 
liams V.  Paul  ^  to  be  good  law  (and  in  one  point  of  view,  which  has  not 
been  adverted  to,  it  may  perhaps  be  supported,  viz.,  that  though  the  con- 
tract is  illegal,  being  made  on  a  Sunday,  the  property  in  the  goods  passes,' 
although  no  action  can  he  maintained  for  them),  yet  the  plaintiff  has  not 
brought  himself  within  the  decision  in  that  case,  which  proceeded  on  the 
ground  that  there  was  an  express  promise  to  pay,  after  the  retention  of  the 
goods.  The  replication  should  therefore  have  stated  an  express  promise 
by  the  defendant,  after  the  retention  of  the  goods  on  the  Monday,  and,  not 
having  done  so,  it  is  clearly  bad.' 

BoLLAND,  B.,  and  Gurnby,  B.,  concurred. 

Jvdgmetit  for  the  drfendant 

1  6  Bing.  6.58. 

3  Greene  v.  Godfrey,  44  Me.  2.5;  Norton  v,  Buffinj^rton,  105  Mass.  899,  accord.;  Winfield 
V.  Dodge,  45  Mich.  8o5,con/ra.  —  Ku. 

*  The  reporters  have  been  informed  that  they  were  under  a  misconception  in  attribut- 
ing to  Baron  Parke,  in  his  judgment  in  the  above  case,  the  expression  of  an  opinion 
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/» re  CORK  and  YOUGHAL  RAILWAY  COMPANY. 

In  Chancery,  before  Lord  Hatherley,  L.  C,  and  Sir  G.  M. 

GiFFARD,  L.  J.y  August  5,  1869. 

[Reported  in  Law  Reports,  4  Chancery  Appeal*,  748.] 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  Malins,  the 
question  raised  being  as  to  the  validity  of  bonds  in  the  form  called  Lloyd's 
bonds,  given  by  the  Cork  and  Youghal  Railway  Company. 

The  Cork  and  Youghal  Railway  Company  was  incorporated  by  Act  of 
Parliament,  and  empowered  by  several  Acts  to  raise  altogether  £365,000 
by  shares,  and  to  borrow  altogether  £131,000  upon  mortgage  or  lK>nd. 

In  April,  1861,  the  company  had  borrowed  from  David  Leopold  Lewis, 
who  was  called  the  financial  agent  of  the  company,  sums  of  money  amount- 
ing to  £25,534,  which  had  been  received  by  the  company  and  applied  by 
them  partly  in  payment  to  contractors,  partly  in  payment  for  rolling  stock 
and  other  goods,  partly  in  payment  of  interest,  partly  in  payment  of  the 
salaries  of  the  officers  of  the  company,  and  partly  in  payment  for  laud. 
For  the  advances  so  made  Lewis  drew  bills  upon  the  company  at  short 
dates,  which  he  from  time  to  time  procured  to  l)e  discounted  and  again 
renewed  by  the  company,  charging  a  commission  upon  each  renewal.  The 
company  afterwards  borrowed  further  sums  from  Lewis,  for  which  he  drew 
bills  in  the  same  manner  as  before.  In  June,  1862,  the  whole  of  the  share 
capital  of  the  company  (except  £7435  which  was  soon  afterwards  raised) 
had  been  raised  and  spent ;  the  company  had  issued  mortgages  for  the 
whole  of  the  £131,000  which  they  were  empowered  to  raise  ;  the  advances 
made  by  Lewis  to  the  company  amounted  to  £101,149,  and  the  railway 
was  not  completed. 

In  August,  1862,  Lewis  represented  to  the  directors  that  he  had  great 
difficulties  in  renewing  the  company's  bills,  and  that  if  the  company  would 
issue  to  him  bonds  in  the  form  called  Llovd's  bonds  he  would  be  able  to 
raise  money  upon  them  with  greater  facility  and  would  be  able  to  supply 
the  company  with  funds.  At  the  half-yearly  meeting  of  the  company,  held 
in  August,  1862,  a  statement  of  accoimts  was  read  and  adopted,  showing 

that  the  case  of  Williams  v.  Paul,  6  Bing.  658,  "might  perhaps  be  supported"  on  the 
groand  "  that  though  the  contract  was  illegal,  being  made  on  a  Sunday,  the  property  in 
the  goods  passed,  although  no  action  could  be  maintained  for  them."  His  Lordship's 
argument  was,  that  although  the  contract  was  void,  as  being  made  on  a  Sunday,  yet  as 
the  property  in  the  goods  passed  by  delivery,  the  promise  made  on  the  following  day  to 
pay  for  them  could  not  conntitute  any  new  consideration ;  and  therefore  he  doubte<l 
whether  the  case  of  Williams  r.  Paul  could  be  supported  in  law.  Reporter^  note,  5  M. 
and  W.  702.  —  Ed. 
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that  the  corapauy  had  then  spent  £109,520  beyond  the  amount  authorized 
to  be  raised  by  the  Acts ;  and  resolutions  were  passed  to  the  effect  that,  as 
the  company  had  obtained  from  Lewis  large  sums  of  money  to  pay  for  laud, 
rolling  stock,  and  the  construction  of  the  line,  the  directors  were  authorized 
to  issue  bonds  to  be  given  to  Lewis  as  security  for  the  debt  due  to  him. 

The  directors  accordingly  issued  and  gave  to  Lewis  bonds  for  various 
sums,  amounting  in  the  whole  to  £120,000,  the  bonds  being  in  the 
following  form :  ^ 

Cork  and  Youghal  Railway. 

No.  456b.  Bond.  £1000. 

Know  all  men  by  these  presents,  that  we,  the  Cork  and  Youghal  Railway 
Ck)mpany,  are  held  and  firmly  bound  unto  David  Leopold  Lewis,  of  No.  11, 
George  Yard,  Lombard  Street,  London,  Esq.,  in  the  sum  of  £1000,  to  be 
paid  to  the  said  David  Leopold  Lewis,  his  certain  attorney,  executors, 
administrators,  or  assigns,  on  the  20th  day  of  August,  1865,  with  lawful 
interest  thereon  at  5  per  cent  per  annum  from  the  date  hereof  until  pay- 
ment, for  which  payment  we  hereby  bind  ourselves  and  our  successors  this 
20th  day  of  August,  1864. 

Whereas  the  above-bounden  company  is  justly  and  truly  indebted  to  the 
above-named  D.  L.  Lewis  in  the  sum  of  £1000  for  work  done  and  goods 
and  material  supplied  to  the  said  company  for  the  purposes  of  their  under- 
taking, by  the  means  and  procurement  and  at  the  cost  of  the  said  D.  L. 
Lewis,  and  at  the  request  of  the  company,  as  they  hereby  acknowledge. 
And  whereas  the  said  D.  L.  Lewis  hath  applied  to  the  said  company  for 
payment  of  the  said  sum  of  money,  but  hath,  at  the  request  of  the  said 
company,  agreed  to  forbear  payment  of  the  same  until  the  20th  day  of 
August,  1865,  on  the  said  company  becoming  bound  by  this  application 
for  securing  payment  of  the  said  principal  sum  on  the  day  last  aforesaid. 
Now,  therefore,  the  condition  of  this  obligation  is,  that  if  the  said  Cork  and 
Youghal  Railway  Company,  their  successors  or  assigns,  do  and  shall  pay  to 
the  said  D.  L.  Lewis,  his  executors,  administrators,  and  assigns,  the  said 
sum  of  £1000  on  or  before  the  said  20th  day  of  August,  1865,  and  do  and 
shall  pay  interest  thereon  at  the  rate  of  £5  per  cent  per  annum  until  pay- 
ment, such  interest  to  be  paid  half-yeai*ly,  the  first  payment  to  be  made 
at  the  expiration  of  six  calendar  mouths  from  the  date  hereof,  and  for  any 
fraction  of  a  half-year  to  be  paid  on  the  day  of  payment  of  the  said  prin- 
cipal sum,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

Given  under  the  common  seal  of  the  said  Company  the 
20tb  day  of  August,  1864. 

Meetings  of  the  directors  were  held  from  time  to  time,  and  at  most  of 
the  meetings  the  further  liabilities  of  the  company  were  represented  to 
the  directors  by  the  secretary,  and  resolutions  were  passed  requesting  Mr. 
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Lewis  to  provide  for  the  same.  The  money  appeared  to  have  been  required 
for  different  purposes  connected  with  the  railway,  and  in  two  instances  at 
least  Lewis  was  requested  to  find  the  money  required  for  the  payment  of 
specific  debts  due  from  the  company  to  contractors.  Further  bonds  were 
delivered  to  Lewis,  on  account  of  the  loans  made  by  him,  to  the  amount  of 
£45,000,  making  a  total  of  £165,000,  and  this  was  stated  at  a  meeting  of 
the  shareholders  held  in  February,  1863.  From  time  to  time  when  the 
bonds  became  due  they  were  returned,  and  new  bonds  were  issued  in  their 
place.  Further  sums  were  advanced  by  Lewis,  and  the  same  course  of 
proceeding  was  followed  until  March,  1865,  when  Lewis  became  bankrupt. 
In  the  mean  time  Lewis  had  deposited  bonds  with  different  persons  in  order 
to  raise  money  on  them,  and  ultimately  it  appeared  that  he  had  so  de- 
posited bonds  to  the  amount  of  £224,000,  and  himself  held  bonds  to  the 
amount  of  £145,000. 

It  appeared  that  the  company  always  employed  their  own  contractors, 
and  that  Lewis  never  entered  into  any  contracts  on  behalf  of  the  company, 
but  that  in  two  instances  the  specific  sums  advanced  by  him  had  been  at 
once  paid  to  creditors,  and  that  in  other  instances  he  had  advanced  sums 
to  meet  specified  debts. 

By  an  Act,  29  k  30  Vict.  c.  cxxiv.,  after  reciting  that  the  company  might 
have  incurred  debts  to  a  considerable  amount  beyond  their  mortgage  debt, 
which  they  had  not  the  means  of  paying,  and  that  it  would  be  of  advantage 
to  the  public  that  the  company's  railway  should  be  sold  to  the  Great 
Southern  and  Western  Kailway  Company,  and  that  the  company  were 
desirous  that  their  affairs  should  be  wound  up  and  they  be  dissolved,  and 
that  the  purchasing  company  were  willing  to  purchase  the  railway  for  a 
sum  of  £310,000  of  the  ordinary  stock  of  the  purchasing  company,  and 
that  claims  had  been  made  on  the  selling  company  by  persons  who  alleged 
that  they  were  creditors  of  the  company,  the  validity  of  whose  claims  was 
denied  by  the  company,  and  it  was  expedient  that  provision  be  made  for 
ascertaining  whether  and  how  far  the  claims  against  the  company  were 
valid  or  not,  —  it  was  enacted  that,  in  consideration  of  £310,000  ordinary 
stock  of  the  purchasing  company,  the  undertaking,  works,  etc.,  of  the  selling 
company  should  be  vested  in  the  purchasing  company,  freed  from  all  debts 
of  the  selling  company.  Provisions  were  then  made  for  winding  up  the 
selling  company,  and  for  the  appointment  of  an  ofBcial  liquidator,  who 
should  administer  the  £310,000  stock.  And  it  was  enacted  by  sect  12, 
that  "  the  net  proceeds  of  the  sale  of  the  stock  shall  be  applied,  with  the 
sanction  of  the  court,  by  the  official  liquidator  as  follows ;  that  is  to  say  :  ^ 

"  First.  In  payment  of  the  costs  of  this  Act  by  this  Act  provided  to  be 
paid  by  the  company. 

"Secondly.  In  payment  of  the  compensation  and  expenses  for  com- 
pleting, whether  in  the  name  of  the  company  or  in  the  name  of  the  pur- 
chasing company,  the  purchases  of  lands  taken  by  the  company,  and  of  all 
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sums  which  may  be  found  due  from  the  company  with  relation  to  lands  for 
the  taking  of  which  notice  has  been  given  by  the  company. 

''  Thirdly.  In  payment  of  the  principal  and  interest  lawfuUj'  due  on  the 
mortgages  of  the  company  lawfully  created  under  the  powers  of  the  com- 
pany's Acts,  and  according  to  their  respective  rights  and  priorities  as 
existing  on  the  1st  day  of  January,  1866. 

"  Fourthly.  In  payment  of  the  costs,  charges,  and  expenses  incurred  by 
the  company  after  the  loth  day  of  March,  1865,  in  and  about  actions  and 
suits  and  legal  proceedings  against  them,  and  the  negotiations  between 
them  and  the  purchasing  company  with  respect  to  the  arrangement  effected 
by  this  Act,  and  also  in  payment  of  the  necessary  office  expenses,  salaries, 
and  wages  due  at  the  time  of  such  payment.  » 

"  Fifthly.  The  surplus  shall  be  subject  to  all  the  rights,  equities,  pri- 
orities, claims,  and  demands,  whether  of  preference  or  ordinary  shareholders, 
bondholders,  or  others,  to  which  the  property  would,  in  case  this  Act  had 
not  been  passed,  have  been  subject,  and  shall  be  applied  accordingly." 

The  sale  to  the  Great  Southern  and  Western  Railway  Company  was 
completed,  and  the  £310,000  stock  was  transferred  to  the  official  liquidator, 
of  which,  after  the  payments  directed  by  the  first  four  clauses  of  the  12th 
section  of  the  Act,  £150,000  remained. 

The  official  liquidator  of  Overend,  Gnmey,  k  Co.,  Limited,  claimed  the 
benefit  of  this  surplus  in  respect  of  bonds  for  £191,000  held  by  that  com- 
pany, and  the  official  liquidator  of  the  London,  Hamburg,  and  Continental 
Exchange  Bank,  Limited,  claimed  in  respect  of  bonds  for  £40,000.  Vice- 
Chancellor  Malins,  before  whom  the  applications  came,  made  a  declaration 
that  so  much  of  the  moneys  advanced  by  D.  L.  Lewis  as  was  secured  by 
Lloyd's  bonds  and  applied  for  the  benefit  of  the  Cork  and  Youghal  Kail- 
way  Company,  constituted  a  debt  in  equity,  and  was  payable  out  of  the 
assets  of  the  company  before  any  of  the  shareholders  took  any  part  of  the 
surplus  ;  and  his  Honor  directed  an  inquiry  how  much  (if  any)  of  the  money 
purported  to  have  been  advanced  by  Lewis,  and  to  be  secured  by  the  bonds, 
was  applied  for  the  benefit  of  the  company :  and  directed  the  costs  of  all 
parties  to  be  taxed  and  paid  by  the  official  liquidator  of  the  railway 
company. 

Mr.  H.  R.  Pick,  a  first-clnss  preference  shareholder  in  the  railway  com- 
pany (who  had  liberty  to  attend  on  behalf  of  himself  and  other  preference 
shareholders)  appealed. 

Mr.  Jessel,  Q.  C,  and  !Mr.  Higgins,  for  the  appellant. 

Mr.  Jackson,  for  a  judgment-creditor. 

Mr.  Roxlnirgh^  Q.  C,  and  Mr.  Lindley,  for  Overend,  Gumey,  &  Co. 

Mr.  Cotton,  Q.  C,  and  Mr.  GraJiam  Hcutings,  for  the  London,  Hambui^,^ 
&c.  Bank. 

Mr.  Pearson,  Q.  C,  and  Mr.  Waller,  for  the  official  liquidator  of  the 
railway  company. 
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Lord  Hatherlet,  L.  C.  It  appears  to  the  Lord  Justice  and  myself  that 
the  order,  as  it  now  stands,  is  not  exactly  the  order  which  the  exigencies  of 
the  case  require,  but  that,  on  the  other  hand,  it  would  be  most  improper  to 
hold  that  under  and  by  virtue  of  the  1 2th  section  of  the  Act  by  which  this 
company  has  been  put  an  end  to,  and  has  been,  in  effect,  bought  by  another 
company,  the  money  should  be  distributed  to  the  shareholders  without 
making  any  provision  whatever  in  respect  of  the  payments  that  have  been 
made  by  moneys  procured  from  Mr.  Lewis.  The  transaction  was,  no  doubt, 
of  an  irregular  character.  The  company  having  expended  the  whole  of  its 
capital,  and  reached  the  extent  of  its  borrowing  powers,  found  itself  heavily 
embarrassed  with  debts,  many  of  which  appear  to  have  been  legally  pay- 
able, being  due  to  contractors  and  others  for  rolling  stock  and  so  forth,  and 
these  debts  the  company  had  not  the  means  of  paying.  A  contention  has 
been  raised  by  Mr.  Jesnly  against  which  it  may  not  be  necessary  to  decide 
on  the  present  occasion,  but  it  is  one  which,  I  conceive,  would  not  be  sus- 
tainable. He  contends  that  when  a  railway  company  is  formed  with  a 
certain  amount  of  capital,  and  is  authorized  to  execute  certain  works,  then, 
unless  the  works  can  be  executed  with  exactly  the  prescribed  amount  of 
capital,  no  further  work  can  be  done  at  all ;  in  other  words,  that  no  con- 
tractor who  has  entered  into  an  engagement  to  make  the  two  or  three  miles 
of  line  required  for  the  purpose  of  completing  the  work,  would  be  able  to 
recover  in  respect  of  the  money,  labor,  and  work  expended  by  him  on  the 
company's  behalf.  That,  I  apprehend,  would  not  be  law,  and  the  very 
point  did  arise  in  the  case  of  White  v,  Carmarthen  Railway  Company,* 
which,  as  far  as  I  recollect,  was  not  appealed  from.  There  a  contractor 
was  willing  to  give  his  services,  and  to  take  his  chance  of  being  paid,  with 
such  remedies  as  he  could  insist  upon  by  bringing  an  action  against  the 
company  and  recovering  judgment.  In  that  case  I  held  that  the  company 
were  authorized  in  giving  him  a  bond  acknowledging  the  amount  of  the 
debt.  On  the  other  hand,  it  is  equally  clear,  or  it  has  been  made  clear  if 
it  was  not  clear  before,  by  the  case  of  Chambers  v.  Manchester  and  Milford 
Railway  Company,^  and  the  very  able  and  lucid  judgments  there  given,  that 
where  a  company  is  authorized  only  to  raise  a  given  amount  of  capital  by 
shares,  and  a  certain  other  sum  by  debentures  or  mortgages,  then  the 
company  cannot  issue  any  debenture  or  loan-note,  or  any  security  of  that 
description,  for  the  more  purpose  of  raising  money,  and  I  apprehend  that 
any  such  instrument  so  issued  would  be  just  as  void  in  equity  as  at  law, 
being  contrary  altogether  to  and  absolutely  forbidden  by  statute.  And  I 
entirely  adopt  the  view  which  was  taken  by  the  learned  judges  in  that 
case,  that  everything  in  respect  of  which  a  penalty  is  imposed  by  statute 
must  be  taken  to  be  a  thing  forbidden,  and  absolutely  void  to  all  intents 
and  purposes  whatsoever.  Accordingly  they  held  that  the  bonds  in  that 
case,  called  Lloyd's  bonds,  were  not,  in  effect,  issued  in  respect  of  debts 
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actually  due,  but  were  simply  issued  for  the  purpose  of  raising  money,  and 
were  instruments  to  which  no  legal  validity  could  be  attributed  ;  nor,  as 
I  apprehend,  could  any  validity  be  given  to  them  in  this  court  any  more 
than  in  a  court  of  law.  The  learned  judges  there  proceeded  upon  this 
ground,  that  the  Act  7  &  8  Vict.  c.  85,  whilst  it  preserved  the  rights  of 
those  who  at  that  time  had  advanced  money  to  railway  companies  on  the 
security  of  loan-notes  or  other  instrumenta,  proceeded  to  enact  that  from 
and  after  the  passing  of  that  Act,  any  railway  company  issuing  any  loan- 
note,  or  other  negotiable  or  assignable  instrument  purporting  to  bind  the 
company,  as  a  legal  security  for  money  advanced  to  the  railway  company 
otherwise  than  under  the  provisions  of  some  Act  or  Acts  of  Parliament 
authorizing  the  railway  company  to  raise  such  money  and  to  issue  such 
security,  should  for  that  offence  forfeit  a  certain  sum  of  money.  The  judges 
held  that  the  penalty  imposed  by  that  Act  indicated  plainly  that  the  course 
of  procedure  in  respect  of  which  the  penalty  was  imposed  was  forbidden  by 
law,  and  that  therefore  no  recovery  could  be  had  upon  any  such  instrument 
in  a  court  of  law.  Of  course  I  need  hardly  say  that  if  a  thing  be  forbidden 
expressly  by  Act  of  Parliament,  that  Act  can  no  more  be  contravened  by 
this  court  than  by  any  other  court  of  judicature  in  the  kingdom. 

In  that  case  a  distinction  is  drawn  by  Mr.  Justice  Blackburn  which 
appears  to  me  to  be  very  plain  and  clear.  He  says  ^  that  these  instruments 
*'  are  on  their  face  the  acknowledgment  of  a  debt  to  some  particular  person, 
with  a  covenant  to  pay  it.  Such  instrument  may  be  useful  in  this  way,  — 
when  a  company  are  indebted  it  may  be  convenient  to  make  a  bond  point- 
ing to  a  particular  portion  of  the  debt  actually  due ;  it  would  facilitate  the 
assignment  in  equity  of  the  debt  thus  acknowledged  to  be  due,  and  possibly 
throw  upon  the  company  the  onus  of  showing  the  non-existence  of  the  debt ; 
but  if  there  be  no  debt  existing,  such  an  instrument  cannot  create  one,  nor 
put  the  assignee  in  a  better  position  than  the  original  obligee  or  covenantee, 
and  the  person  holding  it  could  not  recover  upon  it  if  it  were  shown  that 
it  were  given  gratuitously,  or  was  not  authorized  by  statute." 

That  being  the  state  of  the  law,  we  have  to  consider  the  circumstances 
of  this  particular  case.  It  is  shown,  I  think,  that  as  regards  some  of  the 
moneys  which  have  been  raised  through  the  medium  of  Mr.  Lewis,  some 
small  portions  wero  paid  directly  to  persons  who  were  actual  creditors  of 
the  company,  and  so  far,  I  apprehend,  there  could  be  little  or  no  dispute  as 
to  the  right  of  Mr.  Lewis,  or  of  a  person  claiming  through  him,  to  stand  in 
the  place  of  the  original  debtor,  whose  debt,  being  a  valid  debt,  had  been 
so  paid. 

But  with  regard  to  the  other  debts,  they  seem  to  stand  in  this  position : 
As  far  as  we  can  see^  there  were  debts  for  which  the  company  was  liable  ; 
these  debts  having  to  be  paid,  and  the  shareholders,  in  truth,  having  full 
and  distinct  notice  that  there  were  these  debts,  and  that  there  was  a  large 
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sum  to  be  provided  for,  the  directors  proceeded  to  issue  the  bonds  in  ques- 
tion, sanctioned,  so  far  as  it  could  be  done,  by  the  shareholders.  I  do  not 
think  that  the  direct  and  special  sanction  of  the  company,  such  as  there 
would  be  at  meetings,  would  have  much  to  do  with  the  matter,  because  it 
would  rather  depend  upon  the  acquiescence  of  the  company  in  the  steps 
taken,  and  the  benefit  which  they  derived  from  the  money  raised,  than 
upon  any  direct  sanction  which  they  could  give  to  that  which  was  otherwise 
beyond  the  powers  of  the  directors. 

It  appears  that  Lewis  found  the  money  A:om  time  to  time  for  the  com- 
pany, first  of  all  by  means  of  bills,  and  then  by  the^e  bonds.  He  stated 
that  he  should  find  greater  facilities  in  raising  money  by  way  of  bonds,  and 
he  was  accordingly  furnished  with  these  instruments,  acknowledging  that 
money  was  due  to  him  for  work  and  labor  done,  and  with  them  he  raised 
money.  The  money,  it  is  said,  was  applied  first  of  all  in  paying  off  bills, 
and  not  directly  in  paying  off  the  particular  debts  due  to  Lewis,  but  the 
bills  which  had  been  given  in  respect  of  debts,  or  some  of  them.  Then 
other  bonds  appear  to  have  been  given  to  pay  off  those  bonds  which  had 
been  so  applied  in  paying  off  the  bills,  until,  ultimately,  we  reach  the  set 
of  bonds  which  are  in  the  hands  of  the  present  holders. 

Then  comes  the  question,  whether  the  present  holders  can  be  said  to  be 
entitled,  under  any  circumstances,  to  claim  payment  upon  these  bonds. 
Now,  first,  it  was  said  by  Mr.  Jeuel  that,  taking  these  bonds  at  the  best 
as  a  cho9e  in  cuiion^  even  taking  them  to  b«  that  which  they  really  are, 
a  mere  acknowledgment  of  a  debt  due  apparently  on  a  legitimate  ground, 
those  who  took  them  must  be  exactly  in  the  same  condition  as  Mr.  Lewis, 
the  original  holder,  was  in ;  and,  therefore,  if  Mr.  Lewis,  the  original  holder, 
could  not  recover,  on  account  of  the  position  in  which  he  was  placed,  with 
a  full  knowledge  of  all  the  circumstances,  and  of  the  manner  in  which  the 
company  had  proceeded  for  the  purpose  of  raising  money,  then  no  more 
could  the  holders  of  these  choiea  in  action  be  able  to  recover,  nor  could 
they  be  entitled  to  place  themselves  in  a  better  position  than  be  was  in. 
That  would  be  so  if  as  between  Mr.  Lewis  and  the  company,  there  were 
really  no  debt  at  all,  or  that  this  was  all  a  mere  sham,  and  that  the  direc- 
tors had  not  in  any  way  borrowed  the  money,  or  authorized  the  borrowing 
of  the  money,  and  had  not  been  in  any  way  parties  to  the  transaction,  or 
that  the  company  had  been  in  no  way  parties  to  the  transaction.  But  if 
the  money  was  really  applied  lor  the  legitimate  benefit  of  the  company, 
can  it  be  possible  that  the  company  can  hold  this  money  as  a  surplus 
which  is  directed  to  be  paid  to  them  under  the  Act,  and  treat  these  bonds 
as  constituting  no  debt  whatever  by  which  they  are  in  any  way  to  be 
affected  t  They  knew  that  there  was  a  large  sum  of  money  which  must  be 
raised  by  some  means,  and  for  which  the  borrowing  powers  and  subscription 
powers  were  not  adequate ;  and  although  the  bonds  themselves  may  not  be 
the  proper  instruments  or  mode  by  which  that  money  ought  to  be  raised, 
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still  they  are  instruments  issued  for  the  express  purpose  of  inducing  others 
to  give  faith  and  credit  to  Mr.  Lewis,  as  being  a  person  to  whom  money 
was  owing  for  the  legitimate  purposes  of  the  company.  And  the  money 
having  been  de  facto  so  applied  to  the  legitimate  purposes  of  the  company, 
is  it  possible  that  the  company  should  be  allowed  to  derive  the  benefit  of 
all  the  expenditure  which  has  been  thus  incurred,  and  claim  the  surplus 
for  the  benefit  of  the  shareholders  1  Can  the  shareholders  be  allowed  to 
say  to  the  bondholders,  '^  It  is  true  that  the  debts  have  been  cleared  off  by 
means  of  your  money  ;  but  you  are  not  the  persons  who  have  cleared  them 
off,  and  you  are  not  to  receive  the  benefit  of  it,  for  we  are  the  persons  to 
receive  the  benefit "  1  The  proper  course  to  be  taken  seems  to  me  to  be 
this :  that  so  far  as  the  company  have  adopted  the  proceedings  of  their 
directors  by  allowing  these  moneys  to  be  raised  on  the  issue  of  these 
debentures,  and  so  far  as  the  money  raised  by  the  issue  of  the  debentures 
has  been  applied  in  paying  off  debts  which  would  not  otherwise  have  been 
paid  off,  those  who  have  advanced  the  moneys  ought  to  stand  in  the  place 
of  those  whose  debts  have  been  so  paid  off.  It  is  not  simply  that  the 
bondholders  stand  as  assignees  of  the  debts,  which  no  doubt  have  not 
actually  been  assigned,  but  it  has  been  represented  by  the  directors  that 
the  persons  who  lent  their  money  on  these  acknowledgments  were  lending 
their  money  for  the  purpose  of  clearing  off  the  debts ;  in  fact,  that  they 
were  to  be  put  in  the  position  of  assignees  of  the  debts. 

Therefore,  what  we  propose  to  do  is  to  make  this  order :  Let  the  order  of 
the  Yicb-Changellor  be  varied,  and  declare  that  the  receipt  and  expendi- 
ture by  the  directors  of  the  company,  in  payment  of  any  sums  recoverable 
from  the  company  of  moneys  advanced  on  or  procured  by  means  of  the 
deposit  of  the  alleged  bonds,  was  pro  tanto  an  adoption  by  the  company 
of  the  transactions ;  and  having  regard  to  the  representations  contained  in 
the  alleged  bonds,  the  moneys  so  expended  constituted  debts  owing  from 
the  company.  Inquire  whether  the  company  had  the  benefit  of  any,  and 
what,  expenditure  in  payment  of  any  sums  recoverable  from  the  company 
of  any  and  what  sums  advanced  on  or  procured  by  means  of  any  and 
which  of  the  deposits  of  the  alleged  bonds,  and  whether  any  and  which  of 
the  sums  so  expended  still  remain  unpaid  by  the  company.  The  costs  to 
be  as  in  the  original  order.  No  costs  of  this  application,  except  that  the 
official  liquidator  will  take  his  costs  out  of  the  estate. 

Sir  G.  M.  GiFFARD,  L.  J.  I  think  it  of  importance  to  state  clearly  in 
this  case  that  it  is  not  intended  by  the  court  to  throw  the  slightest  doubt 
on  the  decision  come  to  in  the  case  of  Chambers  v,  Manchester  &  Milford 
Bailway  Company ;  ^  and  from  the  course  which  the  matter  took  in 
the  court  below,  I  think  it  is  also  important  to  say  that  there  is  no 
ground  whatever  for  the  argument  that  a  contract  or  instrument  which 
fails  in  a  court  of  law  by  reason  of  its  illegality  can  nevertheless  be 
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enforced  in  equity  because  money  has  been  paid  and  received  in  respect  of 
that  contract.  Equitable  terms  can  be  imposed  on  a  plaintiff  seeking  to 
set  aside  an  illegal  contract  as  the  price  of  the  relief  he  asks ;  but  as  to 
any  claims  sought  to  be  actively  enforced  on  the  footing  of  an  illegal  con- 
tract, the  defence  of  illegality  is  as  available  in  a  court  of  equity  as  it  is  in 
a  court  of  law ;  and  it  is  for  that  reason,  among  others,  that  the  declaration 
made  by  the  court  below  has  been  varied. 

Now,  as  regards  the  present  case,  I  am  of  opinion  that  the  evidence  was 
quite  sufficient  to  throw  on  the  company  the  onus  of  proof  that  there  was 
fraud ;  but  there  has  been  no  attempt  to  give  evidence  of  fraud. 

That  being  so,  what  the  case  amounts  to  is  this  :  documents  were  given 
under  the  seal  of  the  company.  Those  documents  represented  that  the 
company  was  indebted  to  Mr.  David  Leopold  Lewis  in  the  amount  there 
stated ;  they  were  given  for  the  purpose  of  being  deposited  by  him  as 
security  for  advances  to  be  made  ;  and  if  the  representations  in  them  had 
been  true,  those  who  advanced  their  money  on  the  deposit  would  have 
been  assignees  of  the  debts  actually  owing  from  the  company  to  Lewis, 
and  the  transaction  would  have  been  perfectly  legal. 

Now,  in  this  case  the  representations  in  the  alleged  bonds  are  either  true 
or  false,  or  partly  true  and  partly  false.  In  so  far  as  they  are  true,  the 
transactions  are  legitimate ;  for  Mr.  Lewis  could  assign  his  debt  or  debts. 
On  the  other  hand,  in  so  far  as  they  are  false,  there  was  fraud  on  the  part 
of  the  directors  of  the  company.  The  representations  on  the  face  of  the 
alleged  bonds  purported  to  be  representations  by  the  company,  and  in- 
duced the  loans,  and  were  made  in  order  that  the  loans  might  be  obtained. 
In  so  far,  therefore,  as  the  company  has  had  the  benefit  of  those  loans  for 
its  legitimate  purposes,  it  must  be  taken  to  have  adopted  the  transaction. 
It  cannot  be  heard  to  say  the  contrary,  and  to  that  extent  must  be  held 
liable.  For  these  reasons  I  concur  in  the  order  which  the  Lord  Chancellor 
has  read. 

Mr.  Jeuel  applied  for  his  costs  of  the  appeal,  as  his  client  represented  a 
class,  and  had  been  selected  in  order  to  obtain  a  decision,  which  was  abso- 
lutely necessary  for  the  administration  of  the  estate. 

Their  Lordships  refused  to  give  the  costs,  as  the  appeal  had  only 
succeeded  in  part. 
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In  re  NATIONAL  PERMANENT  BENEFIT  BUILDING  SOCIETY. 

Ex  parU  WILLIAMSON. 

In  Chancert,  before  Sir  O.  M.  Giffard,  L.  J.,  December  17,  1869. 

\Reported  in  Law  Reports,  5  Chancery  Appeals,  809.] 

This  was  a  motion  made  by  special  leave  of  the  Court  of  Appeal  to  dis- 
chaise  an  order  of  the  Master  of  the  Rolls,  whereby  the  National  Perma- 
nent Benefit  Building  Society  was  ordered  to  be  wound  up. 

The  company  was  formed  under  the  Benefit  Societies  Act,  6  &  7  Will.  4, 
c.  32,  and  commenced  business  in  February,  1865. 

The  principal  object  of  the  company,  as  stated  in  the  affidavit  of  Mr. 
W.  Richardson,  the  secretary,  was  to  provide  a  safe  mode  of  investment 
for  the  funds  of  another  society,  called  the  National  Savings  Bank 
Association. 

The  rules  contained  the  usual  provisions  for  advancing  money  to  mem- 
bers who  held  shares,  and  also  contained  powers  of  investing  money  in 
the  hands  of  the  directors ;  but  there  was  no  power  to  borrow  money. 

The  prospectus,  which  was  issued  after  the  rules  had  been  certified,  con- 
tained the  following  announcement :  "  The  directors  have  made  arrange- 
ments to  borrow  sums  to  be  advanced  to  such  members  as  desire  to  receive 
an  advance  before  the  time  for  it  regularly  arrives,  such  members  of  course 
paying  interest  on  the  sums  lent,  until  their  turn  arrives." 

In  September,  1865,  the  Building  Society  borrowed  £400  from  the 
Savings  Bank  Association*,  which  was  foi*thwith  advanced  by  the  directors 
of  the  Building  Society  to  a  member,  on  mortgage  security ;  and  the  mort- 
gage deed  was  deposited  with  the  Savings  Bank,  and  the  contributions  of 
the  member  paid  into  the  Savings  Bank.  In  January,  1866,  the  Building 
Society  borrowed  a  further  sum  of  £900,  which  was  applied  in  advances 
to  members,  and  secured  in  like  manner.  Shortly  afterwards  the  Savings 
Bank  stopped  payment,  at  which  time  they  had  advanced  £1300  to 
the  Building  Society.  The  Savings  Bank  Association  was  subsequently 
ordered  to  be  wound  up. 

On  the  13th  of  July,  1867,  the  Master  of  the  Rolls  made  an  order  to 
wind  up  the  Building  Society  as  an  unregistered  company  under  Part  8  of 
the  Companies  Act,  1862.  The  order  was  made  on  the  petition  of  the 
official  liquidator  of  the  Savings  Bank  Association,  who  claimed  to  be  a 
creditor  for  £1300  due  to  that  association. 

A  proof  for  that  sum  was  afterwards  admitted  against  the  estate  of  the 
Building  Society,  and  an  order  for  a  call  was  made  upon  the  oontributories 
for  payment  of  it.  From  this  order  J.  W.  Williamson  and  others,  who  had 
been  settled  on  the  list  of  contributories,  appealed. 
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When  the  appeal  was  opened  before  the  Lord  Justice  Giffard,  it 
appeared  that  there  was  no  debt  due  from  the  Building  Society  except  the 
£1300  on  which  the  winding-up  petition  was  founded ;  and  as  the  ground 
of  the  appeal  was  that  this  debt  was  invalid,  the  Lord  Justice  directed 
notice  of  motion  to  be  given  to  discharge  the  winding-up  order.  This 
having  been  done,  the  two  applications  came  on  together. 

The  principal  promoters  of  the  Building  Society  were  also  promoters 
of  the  Savings  Bank  Association,  and  J.  W.  Williamson  and  some  others 
of  the  appellants  were  directora  or  otherwise  office-bearers  in  both 
companies. 

Mr.  Eoxburghf  Q.  C,  and  Mr.  Cottrell  for  the  appellants. 

Sir  R,  Baggallayj  Q.  C,  and  Mr.  Higgins  for  the  official  liquidator. 

Sir  G.  M.  Giffard,  L.  J.  In  point  of  form,  this  is  an  appeal  from  an' 
order  of  the  Master  of  the  Rolls ;  bat  in  realitj^  the  point  on  which  I  am 
about  to  determine  this  case  was  never  brought  fairly  or  argued  before 
him,  and  therefore  the  matter  is  very  similar  to  an  original  hearing 
before  me. 

The  case,  when  it  is  examined,  is  a  perfectly  simple  one;  but  before  I  go 
into  it  I  will  dispose  of  what  Sir  Richard  Baggallay  said  as  to  the  pai'ties 
who  are  making  this  application,  and  as  to  the  delay.  I  quite  agree  that 
in  many  cases  delay  may  be  of  very  great  importance,  —  especially  if  it  has 
been  shown  that  there  have  been  sales  of  property  or  other  dealings.  I 
do  not  find  in  this  case  that  anything  of  that  description  has  taken  place. 
Then,  as  regards  parties,  the  nature  of  the  case  is  such  that  I  do  not 
consider  these  paiiiies  personally  disabled  from  bringing  forward  the  case  ; 
more  especially  as  they  are  not  the  only  contributories  on  the  list,  —  they 
being  about  nine  out  of  a  number  of  thirty-six.  But  although  I  think  the 
winding-up  order  ought  not  to  have  been  made,  I  certainly  shall  give  them 
no  costs. 

The  matter  itself  is  a  very  simple  one.  This  company  is  what  is  called 
a  benefit  building  society.  Until  the  recent  decision  of  the  court  in  Laing 
V,  Reed,^  it  was  doubted  whether,  even  if  you  put  a  limited  borrowing 
power  among  the  rules  of  a  society  of  this  sort,  that  particular  rule  would 
be  legaL  But  what  we  have  here  is  a  limited  benefit  building  society  with- 
out any  power  to  borrow,  and  the  rules  and  very  nature  of  that  so- 
ciety show  that  it  would  be  contrary  to  its  constitution  to  borrow  money 
so  as  to  bind  the  company,  or  to  make  the  individual  members  of  the  com- 
pany, as  memliers,  liable  for  borrowing  money  ;  because  the  whole  consti- 
tution of  the  society  is  that  the  members  are  to  make  certain  monthly 
payments,  and  in  consideration  of  these  monthly  payments  and  the  fines 
provided  by  the  rules,  they  are  to  receive  certain  loans. 

After  the  rules  had  been  certified  and  published,  and  the  nature  of  the 
company  had  been  fixed^  a  prospectus  was  issued  ;  and  by  that  prospectus 
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the  directors  chose  to  say  *'  that  they  have  made  arrangements  to  borrow 
sums  to  be  advanced  to  such  members  as  desire  to  receive  au  advance 
before  their  turn  for  it  regularly  arrives,  such  members  of  course  paying 
interest  on  the  sum  lent  until  their  turn  arrives."  If  we  look  at  the 
nature  of  the  company,  that  can  only  amount  to  this :  that  the  directors 
have  chosen  to  pledge  their  personal  liability.  It  is  not  a  statement  that 
the  company  were  liable,  or  that  any  person  who  was  a  member  of  the 
company  was  at  all  bound  or  was  personally  made  liable  in  respect  of  any 
debt  of  the  company. 

This  being  so,  let  us  see  on  what  ground  this  winding-up  order  was 
made.  It  was  made  upon  the  petition  of  a  creditor,  and  in  order  to  sup- 
port that  petition  the  petitioner  must  have  made  out  that  he  was  a 
creditor,  either  legal  or  equitable ;  either  character  would  be  sufficient.  I 
have  already  said  that  this  benefit  building  society  could  not  incur  a  debt 
by  borrowing  money  upon  loan.  Indeed,  the  contrary  has  hardly  been 
argued.  It  could  not  do  so  any  more  than  a  mining  company  or  any 
other  of  the  companies  which  have  not  authority  or  power  to  bind  their 
members  by  borrowing  money.  There  was  no  legal  debt ;  and  if  no  legal 
debt,  the  next  thing  to  inquire  is,  whether  there  was  an  equitable  debt. 
A  class  of  cases  has  been  referred  to  on  that  subject,  the  principal  of  which 
are  In  re  German  Mining  Company  *  and  In  re  Cork  &  Youghal  Railway 
Company,'  the  latter  of  which  was  before  the  Lord  Chancellor  and  myself 
a  short  time  ago ;  I  have  no  hesitation  in  saying  that  those  cases  have 
gone  quite  far  enough,  and  that  I  am  not  disposed  to  extend  them.  They 
were  decided  upon  a  principle  recognized  in  old  cases,  beginning  with 
Marlow  v.  Pitfield,*  where  there  was  a  loan  to  an  infant,  and  the  money 
was  spent  in  paying  for  necessaries ;  and  in  another  case  of  a  more  modem 
date,  where  there  was  money  actually  lent  to  a  lunatic,  and  it  went  in 
paying  expenses  which  were  necessary  for  the  lunatic.  In  such  cases  it 
has  been  held  that  although  the  party  lending  the  money  could  maintain 
no  action,  yet,  inasmuch  as  his  money  had  gone  to  pay  debts  which  would 
be  recoverable  at  law,  he  could  come  into  a  court  of  equity  and  stand  in 
the  place  of  those  creditors  whose  debts  had  been  so  paid.  That  is  the 
principle  of  those  cases.  It  is  a  very  clear  and  definite  principle,  and  a 
principle  which  ought  not  to  be  departed  from. 

Then  it  is  said  that  the  present  case  is  brought  within  that  principle. 
I  do  not  think  it  necessary  to  go  through  the  evidence.  Suffice  it  to  say 
that  there  is  no  proof  whatever  that  one  sixpence  of  this  money  went  in 
payment  of  any  debt  which  was  recoverable  against  the  company.  In 
truth,  all  this  money  went  for  the  purpose  of  loans  to  members  of  this 
company.  It  is  not  for  me  to  say  whether  the  Savings  Bank  Association 
that  lent  the  money  have  or  have  not  any  right,  either  as  against  the  prop- 
erty of  this  company,  which  was  pledged  to  them,  or  as  against  the  persons 
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to  whom  this  money  was  lent  If  they  have  any  such  rights,  they  can 
only  be  asserted  by  filing  a  bill  and  taking  a  very  different  proceeding  from 
that  which  has  been  taken  here. 

I  am  therefore  of  opinion  that  there  is  no  legal  or  equitable  debt.  The 
winding-up  petition  is  in  the  nature  of  an  execution  against  the  company. 
Whether  the  parties  may  or  may  not  themselves  be  personally  liable,  or 
however  much  I  may  disapprove  of  their  conduct,  they  are  not  to  be  pre- 
cluded from  showing  that  the  title  of  the  creditor  to  sustain  a  winding-up 
petition  totally  fails,  as  it  does  in  this  case.  The  consequence  is  that  the 
winding-up  order,  the  proof  of  the  debt,  and  the  order  for  the  cull  must  all 
ke  discharged.  But,  as  I  said  before,  the  conduct  of  these  parties  has  been 
such  as  to  disentitle  them  to  anv  costs. 


BARONESS  WENLOCK  and  Othbrs  tr.  THE  RIVER  DEE  COMPANY. 

In  thb  Court  of  Appeal,  Mat  27,  1887. 

[Reported  in  Law  Reports,  19  Qaeen's  Bench  Division,  166.] 

Application  to  vary  the  report  of  a  special  referee. 

The  facts  were  as  follows  :  — 

An  action  had  been  brought  by  the  plaintiffs,  as  executors  of  the  late 
Lord  Wenlock,  deceased,  to  recover  from  the  defendants  the  amount  of 
moneys  advanced  by  the  testator  to  them.  The  defence  set  up  was  in  sub- 
stance that  the  moneys  had  been  borrowed  by  the  company  ultra  vires.  It 
appeared  that  the  testator  had  advanced  large  sums  of  money  to  the  defend- 
ant company.  He  had  also  paid  off  a  previous  advance  of .56,000/1  from  the 
Rock  Insurance  Company  to  the  defendants,  taking  an  assignment  of  that 
debt  and  a  fredh  covenant  for  repayment  to  himself  by  the  defendants. 
The  judge  at  the  trial  gave  judgment  for  the  plaintiffs  for  the  full  amount 
of  the  advances  by  the  testator  to  the  defendants.  Upon  appeal  the  Court 
of  Appeal  varied  his  judgment,  and,  by  order  dated  May  9,  1883,  ordered 
that  judgment  should  be  entered  for  the  plaintiffs  for  the  amount  of  25,000/. 
(that  sum  being  the  full  amount  which  the  company  had  power  to  borrow) 
and  interest,  and  also  that  in  addition  thereto  the  plaintiffs  should  recover 
judgment  for  so  much  and  so  much  only  of  the  sums  advanced  as  was  em- 
ployed in  payment  of  any  debts  or  liabilities  of  the  company  properly  paya- 
ble by  them,  and  interest  from  the  respective  dates  of  such  employment,  and 
that  it  should  be  referred  to  a  special  referee  to  inquire  as  to  and  report 
the  amount  of  the  interest  payable  on  the  said  sum  of  25,000/.  as  aforesaid, 
and  the  amount  of  the  parts  of  the  said  sums  so  employed  as  aforesaid  and 
the  interest  thereon.    On  appeal  to  the  House  of  Lords  they  affirmed  the 
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decision  of  the  Court  of  Appeal.^  The  special  referee  held  an  inquiry 
under  the  above  order,  upon  which  inquiry  counsel  were  heard  and  witnesses 
examined,  and  he  thereupon  made  a  report.  The  plaintiffs  now  applied  to 
the  Coui*t  of  Appeal  to  decide  certain  questions  of  law  raised  by  such  report, 
and  to  vary  the  report  in  certain  respects,  and  there  was  a  cross  application 
to  vary  such  report  by  the  defendants.  Various  questions  arose  on  the  re- 
port with  regard  to  items  allowed  or  disallowed  by  the  referee,  which  the 
plaintiffs  claimed  to  have  allowed  under  the  order  of  May  9, 1883,  but  which 
the  defendants  contended  should  be  disallowed. 

The  questions  raised  were  briefly  as  follows :  — - 

In  addition  to  the  portions  of  the  moneys  advanced  which  had  been 
applied  to  the  payment  of  debts  or  liabilities  of  the  company  existing  at 
the  time  of  the  respective  advances,  the  referee  allowed,  subject  to  the 
opinion  of  the  court,  items  in  respect  of  portions  of  the  moneys  advanced 
which  had  been  applied  in  payment  of  debts  and  liabilities  of  the  company 
which  arose  subsequently  to  the  respective  advances,  whereas  the  defendants 
contended  that  he  should  have  disallowed  such  items,  and  allowed  only 
items  in  respect  of  moneys  advanced  which  had  been  applied  in  payment  of 
debts  and  liabilities  existing  at  the  date  of  the  advances. 

Further  questions  also  arose,  as  after  mentioned  :  — 

Certain  debts  and  liabilities  of  the  defendant  company  had  been  paid  by 
their  bankers.  The  sums  so  paid  by  the  company's  bankers  were  paid  to 
them  out  of  the  sums  advanced  by  the  Rock  Life  Insurance  Company  or 
Lord  Wenlock.  The  plaintifis  claimed  to  be  allowed  by  the  referee  the 
amounts  so  paid,  whether  the  debts  or  liabilities  accrued  before  or  after  the 
advances  by  the  bankere  or  those  by  the  Eock  Company  or  Lord  Wenlock. 

A  portion  of  the  sums  advanced  to  the  defendants  by  the  Rock  Company 
or  by  Lord  Wenlock  had  been  paid  over  by  them  to  a  Mr.  Green,  who  was 
a  managing  director  and  agent  of  the  company,  out  of  which  he  had  made 
disbursements  for  the  company  in  the  course  of  their  business,  e,  ^.,  for 
wages,  work  done,  etc.,  some  of  such  disbursements  being  in  respect  of  debts 
incurred  before,  and  some  in  respect  of  debts  incurred  after  the  receipt  of 
the  money  by  Green.  The  plaintiffs  also  claimed  under  the  order  of  May 
9,  1883,  to  be  allowed  the  amount  of  the  sums  so  disbursed. 

The  plaintiffs  further  claimed  to  be  entitled  to  be  allowed  under  the  order, 
in  addition  to  the  25,000/.  for  which  they  had  judgment  as  being  validly 
borrowed,  the  amount  of  all  debts  and  liabilities  of  the  company  paid  out 
of  that  sum  of  25,000/.* 

Riffhy^  Q.  C.  and  R.  O.  B.  Lane,  for  the  plaintifls.  The  terms  of  the  or- 
der of  May  9,  1883,  include  all  debts  or  liabilities  of  the  company  paid  out 
of  the  advances  of  the  plaintiffs'  testator  whether  existing  at  the  date 
of  the  advances  or  not.     The  doctrine  of  equity  by  which  the  lender  or 

1  10  App.  Cas.  354. 

'  A  portion  of  the  case  relating  to  a  qaeation  of  practice  has  been  omitted.  —  En. 
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quasi-lender  of  money  borrowed  by  a  company  ultra  vires  is  subrogated  to 
the  rights  of  a  creditor  of  the  company  whose  debt  has  been  paid  off  out  of 
the  money  so  borrowed,  is  not  confined  to  cases  where  the  debt  was  in  exist- 
ence at  the  time  of  the  advance,  but  applies  to  all  debts  and  liabilities  of  the 
company  paid  off  out  of  the  money  so  borrowed  whether  accruing  before  or 
after  the  advance.  The  principle  upon  which  this  equity  depends  is  dis- 
cussed in  the  case  of  Blackburn  Building  Society  v.  Cunliffe,  Brooks  &  Co.,^ 
and  in  the  judgments  in  that  case  there  is  no  trace  of  the  limitation  of  the 
doctrine  suggested  by  the  defendants.  If  the  company  have  had  the  benefit 
of  the  money  so  advanced  by  its  application  to  debts  or  liabilities  validly 
incurred  by  the  company  and  which  they  were  bound  to  meet,  the  person 
who  has  advanced  the  money  is  then  subrogated  to  the  rights  of  the  credi- 
tors so  paid  off.  The  principle  is  that  equity  will  follow  the  money,  which 
remains  in  equity  the  property  of  the  quasi-lender,  and  wherever  it  can  find 
any  security  or  piece  of  property  representing  the  money  the  quasi-lender 
is  entitled  thereto :  and  therefore,  so  far  as  the  money  has  been  applied  for 
the  benefit  of  the  company,  it  is  to  be  treated  in  eq.uity  as  existing  in  the 
coffers  of  the  company,  and  must  be  repaid,  not  as  money  borrowed,  but  as 
money  which  still  belongs  in  equity  to  the  lender.  The  test  is,  whether  the 
transaction  has  added  to  the  liabilities  of  the  company,  and,  so  far  as  the 
advance  has  been  applied  to  debts  or  liabilities  which  the  company  has 
validly  incurred,  whether  before  or  after  the  advance,  the  company's  liability 
is  not  increased. 

The  same  principle  applies  to  the  cases  where  debts  and  liabilities  of  the 
company  were  paid  by  the  company's  bankers,  and  the  bankers  were  paid  or 
repaid  the  amounts  so  paid  by  them  out  of  the  moneys  advanced  by  the 
plaintiffs'  testator,  whether  such  debts  and  liabilities  accrued  before  or  after 
the  advances  by  the  plaintiffs'  testator  or  the  advances  by  the  bankers. 
The  bankers  would  have  an  equitable  right  to  be  subrogated  to  the  rights 
of  the  creditors  so  paid  off,  and  such  equitable  right  is  a  liability  of  the 
company  which  would  come  within  the  terms  of  the  order  of  May  9,  1883, 
and  the  doctrine  above  alluded  to.  The  same  reasoning  covers  the  sums 
paid  to  Green  out  of  the  advances  by  the  plaintiffs'  testator.  These  sums 
were  applied  to  meet  liabilities  of  the  company,  and  the  company's  lia- 
bilities were  not  thereby  increased ;  equity  will  follow  the  money  into  debts 
or  liabilities  of  the  company  whether  its  application  to  such  debts  or  lia- 
bilities is  direct  or  through  many  hands  and  steps.  It  is  further  contended 
that  by  the  express  terms  of  the  order  of  the  9th  May  the  plaintiffs  are  en- 
titled to  any  portion  of  the  25,000/.  validly  advanced  which  has  been 
applied  to  the  payment  of  debts  and  liabilitira  of  the  company,  in  addition 
to  their  judgment  for  the  25,000/.  as  money  legally  borrowed. 

[They  cited  In  re  Blackburn  Benefit  Building  Society ; '  Walton  v.  Edge ; ' 

1  22  Ch.  D.  61 ;  also  9  App.  Gas.  857,  not  on  this  point. 
<  24  Ch.  D.  421.  >  10  App.  Gas.  38. 
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Blackburn  Benefit  Building  Society  v.  Cunlifle,  Brooks  &  Co. ;  ^  Enatchbull  v, 
Hallett.»] 

Sir  Horace  Davey,  Q.  C.  and  A.  R,  Kirby,  for  the  defendants.  The  order 
of  May  9,  1883,  must  be  construed  with  reference  to  what  the  court  may 
consider  to  be  the  correct  doctrine  of  equity  as  to  subrogation  in  such  cases. 
It  is  contended  that  the  view  of  the  doctrine  on  the  subject  contended  for 
on  behalf  of  the  plaintiffs  is  far  too  wide  and  sweeping.  The  argument  for 
the  plaintififs  amounts  to  this :  viz.,  that  the  rule  which  forbids  borrowing 
money  tdtra  vires  is  practically  abrogated  wherever  it  can  be  shown  that 
money  so  borrowed  was  applied  to  the  purposes  of  the  corporation,  that  is 
to  say,  that  as  between  the  directors  and  the  shareholders  it  was  not  misap- 
plied. The  doctrine  of  Blackburn  Benefit  Society  v.  Cunliffe,  Brooks  &  Co.* 
only  applies  to  debts  and  liabilities  existing  at  the  time  of  the  advance 
which  have  been  satisfied  out  of  it.  So  far  as  such  debts  and  liabilities  are 
concerned,  it  is  clear  that  there  has  been  no  increase  of  the  liability  of  the 
company.  It  is  merely  a  substitution  of  one  creditor  for  another.  Altogether 
different  considerations  arise  when  the  money  borrowed  is  applied  to  pay- 
ment of  a  liability  subsequently  incurred,  and  which  might  never  have  been 
incurred  if  the  money  had  not  been  borrowed.  The  extension  of  the  equita- 
ble doctrine  now  sought  to  be  made  would  have  the  most  dangerous  effects, 
as  enabling  companies  practically  to  borrow  without  limit. 

[Lord  Esher,  M.  R  But  even  if  the  doctrine  be  limited  to  debts  pre- 
viously incurred,  the  company  have  only  to  postpone  the  borrowing  until 
after  they  have  incurred  the  liability.] 

The  true  principle  is,  that  there  is  supposed  to  have  been  an  assignment 
of  the  debt  paid  out  of  the  advance  to  the  person  making  the  advance ; 
that  the  quasi-lender  really  pays  his  money  to  the  creditor  and  takes  an 
assignment  from  him  of  the  debt ;  but  that  supposed  assignment  is  only 
applicable  to  the  case  of  debts  in  existence  at  the  time  of  the  advance.  In 
the  previous  cases  on  the  subject  the  question  arose  with  regard  to  existing 
debts. 

[They  cited  on  this  point  In  re  Cork  and  Youghal  Ry.  Co.  ;*  Inre  German 
Mining  Co.*] 

With  regard  to  the  other  matters,  viz.,  the  moneys  paid  by  the  defendants' 
bankers  in  respect  of  debts  of  the  company  and  repaid  out  of  Lord  Wenlock's 
advances  and  the  moneys  paid  to  Green,  similar  questions  arise.  It  is  con- 
tended with  regard  to  these  items  that  the  equity  relied  upon  by  the  plain- 
tiffs is  confined  to  sums  directly  applied  by  the  company,  or  their  agent, 
out  of  the  moneys  borrowed,  in  satisfaction  of  existing  debts  or  liabilities  of 
the  company.  An  equity  that  the  bankers  might  have  in  respect  of  sums 
advanced  by  them  for  the  payment  of  debts  or  liabilities  is  not  a  debt  or 
liability  within  the  order  of  May  9,  1883.     It  is  submitted,  also,  that  the 

1  29  Ch.  D.  902.  «  13  Ch.  D.  696.  »  22  Ch.  D.  61. 

*  L.  R.  4  Ch.  748.  »  4  D.  M.  &  G.  19. 
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equity  be  to  subrogated  to  the  rights  of  a  creditor  cannot  be  carried  beyond 
persons  to  whom  the  money  is  directly  paid  in  the  first  instance  by  the 
company  or  their  agent ;  and  that,  unless  such  person  is  a  creditor,  the 
equity  does  not  arise.  Consequently  the  amounts  disbursed  by  Green  in 
respect  of  debts  accruing  after  the  receipt  of  the  money  by  him  must  be 
disallowed,  on  the  ground  that,  when  the  money  was  received  by  him, 
Green  was  not  a  creditor  of  the  company  in  respect  of  these  amounts.  It 
would  lead  to  endless  inquiries  and  difficulties  if  the  money  had  to  be 
traced  through  several  persons  to  see  whether  it  ultimately  was  applied  to 
the  company's  purposes. 

It  is  clear  that  the  plaintiffs'  contention  as  to  the  debts  paid  out  of  the 
25,000/.  validly  borrowed  cannot  be  right,  for  the  plaintiffs  would  be  get- 
ting the  same  thing  twice  over  if  it  were ;  and  the  terms  of  the  order  rightly 
construed  exclude  such  contention.  The  money  being  validly  borrowed  was, 
when  it  got  into  the  defendants'  hands,  the  defendants'  own  money,  and  the 
equity  to  subrogation  to  the  rights  of  the  creditor  cannot  apply,  for  it  de- 
pends on  the  doctrine  that  equity  will  treat  the  money  borrowed  as  still  re- 
maining the  quasi-lender's  property,  which  only  applies  when  the  money  is 
borrowed  ultra  vires, 

-S^^j  Q-  C,  in  reply. 

Cur.  adv,  wit. 

The  judgment  of  the  court  (Lord  Esher,  M.  R.,  Frt  and  Lopes,  L.  J  J.,) 
was  delivered  by 

Fry,  L.  J.  The  questions  which  now  require  determination  in  this  case 
arise  from  the  application  of  the  order  of  this  court  of  May  9,  1883,  to  the 
facts  as  found  by  Mr.  Robertson,  the  special  referee  named  in  the  order. 

By  that  order  it  was  directed  that  judgment  should  be  entered  for 
25,000/.  and  interest,  and  in  addition  thereto  for  so  much  and  so  much 
only  of  the  sums  advanced  to  the  defendant  company  by  the  Rock  Life  As- 
surance Company  and  Baron  Wonlack  as  was  employed  in  the  payment  of 
any  debts  or  liabilities  of  the  defendant  company  properly  payable  by  them, 
with  interest  from  the  respective  dates  of  such  employment.  It  appears 
that  some  of  the  moneys  were  applied  in  payment  of  debts  and  liabili- 
ties properly  payable  by  the  company  at  the  date  of  the  advances,  and 
some  in  payment  of  debts  and  liabilities  which  arose  or  became  properly 
payable  at  dates  subsequent  to  the  advances.  The  defendants  contend  that 
only  the  advances  employed  in  payment  of  debts  and  liabilities  actually 
payable  at  the  date  of  the  advance  can  be  brought  within  the  operation  of 
the  direction  in  the  order.  The  plaintiffs  contend  that  all  these  advances 
are  within  the  direction,  and  that  the  date  of  the  accruer  of  the  liability  is 
immaterial.  We  are  of  opinion  that  the  plaintiffs'  contention  ought  to  pre- 
vail. We  are  not  at  liberty  to  travel  beyond  or  review  the  declaration 
contained  in  the  order  of  May  9,  1883,  which  is  binding  on  us  not  only  as 
a  decision  of  this  court  but  by  reason  of  its  affirmation  by  the  House  of  Lords  : 
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and  in  our  opinion  the  order  rightly  bears  the  wider  construction.  It  is 
silent  as  to  any  limit  of  time  within  which  the  liabilities  are  to  accrue,  or 
within  which  they  are  to  be  paid  :  and  by  fixing  the  respective  dates  of  the 
employment  of  the  sums  as  the  periods  of  time  from  which  interest  is 
to  run,  it  seems  to  indicate  that  the  date  of  the  employment  and  not  of  the 
advance  is  the  material  one.  If  the  court  had  intended  any  such  limita- 
tion of  the  inquiry  as  that  now  contended  for  by  the  defendants,  we  think 
that  it  would  have  found  expression,  if  not  in  the  formal  order,  at  any  rate 
in  the  oral  judgments,  but  we  can  find  no  trace  of  it. 

But  we  go  further  and  say  that  in  our  judgment  the  equity  in  question 
knows  of  no  such  limitation  as  that  suggested.  This  equity  is  based  on  a  fic- 
tion, which  like  all  legal  fictions,  has  been  invented  with  a  view  to  the  further- 
ance of  justice.  The  court  closes  its  eyes  to  the  true  facts  of  the  case,  viz., 
an  advance  as  a  loan  by  the  quasi-lender  to  the  company,  and  a  payment 
by  the  company  to  its  creditors  as  out  of  its  own  moneys ;  and  assumes  on 
the  contrary  that  the  quasi-lender  and  the  creditor  of  the  company  met 
together,  and  that  the  former  advanced  to  the  latter  the  amount  of  his  claim 
against  the  company  and  took  an  assignment  of  that  claim  for  his  own  bene- 
fit There  is  no  reason  that  we  can  find  for  supposing  that  this  ims^pnary 
transaction  between  the  quasi-lender  and  the  creditor  was  confined  to  the 
day  and  hour  of  the  advance  of  the  money  to  the  company ;  in  the  coffers 
of  the  company  the  money  really  advanced  as  a  loan  is  still  thought  of  by 
the  court  as  the  money  of  the  quasi-lender ;  and  the  court,  as  the  author 
of  the  benevolent  fiction  on  which  it  acts,  can  fix  its  own  time  and  place  for 
the  enactment  of  the  supposed  bargain  between  the  two  parties  who  have 
met  and  contracted  together  only  in  the  imagination  of  the  court.  The 
true  limit  of  the  doctrine  we  conceive  to  be  stated  by  Lord  Selborne,  L.C., 
in  delivering  the  judgment  of  this  court  in  the  case  of  the  Blackburn  Build- 
ing Society  v.  Ouuliffe,  Brooks  &  Co.^  '^  The  test,"  said  he,  "  is,  has  the 
transaction  really  added  to  the  liabilities  of  the  company  1  If  the  amount 
of  the  company's  liabilities  remains  in  substance  unchanged,  but  there  is 
merely  for  the  convenience  of  payment  a  change  of  the  creditor,  there  is  no 
substantial  borrowing  in  the  result,  so  far  as  relates  to  the  position  of  the 
company.  Regarded  in  that  light,  it  is  consistent  with  the  general  princi- 
ple of  equity  that  those  who  pay  legitimate  demands  which  they  are  bound 
in  some  way  or  other  to  meet,  and  have  had  the  benefit  of  other  people's 
money  advanced  to  them  for  that  purpose,  shall  not  retain  that  benefit  so 
as,  in  substance,  to  make  those  other  people  pay  their  debts.  I  take  that 
to  be  a  principle  sufficiently  sound  in  equity :  and,  if  the  i*esult  is  that  by 
the  transaction  which  assumes  the  shape  of  an  advance  or  loan  nothing  is 
really  added  to  the  liabilities  of  the  company,  there  has  been  no  real  trans- 
gression of  the  principle  on  which  they  are  prohibited  from  borrowing." 
Now  the  payment  of  bona  fide  liabilities  arising  or  accruing  subsequently 

M2  Ch.  D.  61,  at  p.  71. 
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to  the  actual  date  of  the  advance  has  iu  no  way  really  added  to  the  liabili- 
ties of  the  company,  and  therefore  in  no  way  transgresses  the  boundaries  of 
the  doctrine  as  laid  down  by  this  court  in  the  case  to  which  we  have  re- 
ferred. Sir  Horace  Davey  forcibly  warned  us  of  the  danger  of  the  proposi- 
tion which  we  have  laid  down,  and  said  that  it  would  afford  to  companies  a 
facile  means  of  evading  the  limit  of  their  borrowing  powers.  But  the  dan- 
ger appears  to  us  imaginary.  We  do  not  think  that  capitalists  will  be 
found  knowingly  and  willingly  to  advance  money  in  the  hope  of  recovering 
it  on  the  ground  of  some  future  subrogation  to  the  future  rights  of  some 
future  creditor.  The  doctrine  has  rarely,  if  ever,  done  more  for  any  one 
than  snatch  a  few  brands  from  the  burning.  In  the  present  case  the  utmost 
extension  of  the  doctrine  will  leave  the  plaintiffs  heavy  losers. 

The  next  question  arises  in  this  way.  Certain  creditors  of  the  company 
were  paid  by  the  bankers  of  the  company ;  these  bankers  were  paid  by  the 
advances  of  the  Kock  Company  or  Lord  Wenlock :  are  the  plaintiffs  en- 
titled to  be  subrogated  to  the  rights  of  these  creditors  1  It  appears  to  us 
that  they  are  entitled  to  be  so  subrogated  ;  that  the  right  of  the  bankers^ 
which  they  obtained  by  subrogation  from  the  creditors  whom  they  paid, 
was  an  equitable  liability  of  the  company  ;  and  that  for  the  purposes  of  this 
inquiry  it  is  immaterial  whether  the  rights  of  the  creditors  accrued  before 
or  after  the  advances  by  the  bankers,  or  the  Kock  Company,  or  Lord 
Wenlock. 

A  similar  question  was  discussed  as  to  a  Mr.  Green,  who  was  a  managing 
director  and  agent  of  the  company,  and  to  whom  payments  were  made  by 
the  company  out  of  which  he  made  disbursements  for  the  company.  It 
was  argued  that  the  inquiry  must  stop  at  the  first  payment  by  the  com- 
pany. But  we  can  find  no  ground  for  this  contention.  To  follow  the 
money  into  a  debt  or  liability  of  the  company  does  not  add  to  the  liabilities 
of  the  company,  whether  that  pursuit  be  through  one  or  more  hands  and 
by  one  or  many  steps. 

It  is  conceded  that  under  the  order  of  May  9,  1883,  the  plaintiffs  are  en- 
titled to  the  25,000^.  and  to  so  much  of  the  sums  advanced  beyond  the 
25,000/.  as  was  expended  in  satisfaction  of  the  debts  and  liabilities  of  the 
company.  The  plaintiffs  contend  that  they  are  entitled,  in  addition  to  all 
this,  to  so  much  of  the  25,000/.  itself  as  was  so  expended.  They  contend 
that  this  is  given  to  them  by  the  express  terms  of  the  order,  and  that  the 
point,  therefore,  is  not  open  to  further  consideration.  We  do  not  so  read 
the  order ;  for  it  appears  to  us  that  the  25,000/.  is  dealt  with  separately, 
in  the  first  place,  and  that  the  rest  of  the  order  deals  with  sums  in  every 
respect  outside  of  and  beyond  the  25,000/.  The  words  in  the  order  '*  in  ad- 
dition "  exclude,  in  our  opinion,  all  further  consideration  both  of  the  borrow- 
ing of  the  25,000/.  and  of  its  application.  And  in  our  opinion  this  is  right 
in  point  of  reason  and  principle :  for  the  25,000/.,  having  been  validly  bor- 
rowed^ became  part  of  the  moneys  of  the  company  as  much  as  the  original 
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subscriptions  of  the  members  or  the  produce  of  sales  of  its  lands  ;  and  no 
application  by  the  company  of  its  own  moneys  to  the  payment  of  its  own 
debts  can  be  conceived  of  as  a  transaction  between  a  quasi-lender  to  the 
company  and  the  creditors  of  the  company,  or  lead  to  a  subrogation  of  the 
creditors'  rights  to  the  stranger.  If  the  plaintiffs  were  to  be  subrogated 
to  the  rights  of  those  creditors  who  were  paid  with  the  25,000/.,  we  do  not 
see  why  they  should  not  be  subrogated  to  the  rights  of  every  creditor  paid 
by  the  company  with  its  own  moneys  from  any  source  whatever. 

The  matter  must  be  referred  back  to  the  referee  with  the  following  dec- 
larations, and  the  costs  of  the  hearing,  which  has  led  to  partial  success  and 
failure  on  each  side,  must  be  costs  in  the  cause.  [Then  followed  formal 
declarations  as  to  the  mode  of  taking  the  account  under  the  order  of  May  9, 
1883,  in  accordance  with  the  principles  laid  down  by  the  judgment  of  the 
court.  The  substance  of  such  declarations,  so  far  as  material  to  this  re- 
port, was  that  the  plaintiffs  were  entitled  to  credit  in  respect  of  all  debts 
and  liabilities  of  the  company  which  had  been  paid  out  of  the  sums  ad- 
vanced by  the  Rock  Insurance  Company  or  by  Lord  Wenlock,  whether  such 
debts  and  liabilities  existed  at  the  time  of  or  accrued  subsequently  to  the 
dates  of  the  respective  advances ;  that  the  plaintiffs  were  entitled  to  credit 
in  respect  of  all  debts  and  liabilities  of  the  company  which,  having  been 
paid  by  Messrs.  Herries  &  Co.  (the  defendants'  bankers)  or  others,  had 
been  paid  or  ultimately  repaid  to  them  out  of  any  sums  advanced  by  the 
Rock  Insurance  Company  or  by  Lord  Wenlock,  whether  such  debts  or  lia- 
bilities existed  at  the  time  of  or  accrued  subsequently  to  the  dates  of  the 
respective  advances  by  the  Rock  Insurance  Company  or  Lord  Wenlock,  or 
the  dates  of  the  payments  by  Messrs.  Herries  &  Co.  or  others ;  that  the 
plaintiffs  were  entitled  to  credit  in  respect  of  all  debts  and  liabilities  of  the 
company  paid  by  Green  out  of  moneys  paid  to  him  by  the  company, 
whether  such  debts  or  liabilities  existed  at  the  time  of  or  accrued  subsequently 
to  the  receipt  by  him  of  the  moneys  out  of  which  he  paid  them ;  and  that 
the  plaintiffs  were  not  entitled  to  be  allowed  anything  in  respect  of  debts 
or  liabilities  of  the  defendants  paid  out  of  the  25,000/.  validly  borrowed.] 

Judgment  accordingly. 


TRACY  V.  TALMAGE,   President,  etc. 
In  the  Court  op  Appeals  op  New  York,  June  1856. 

[Repor-ted  in  14  New  York  Reports^  162.] 

The  North  American  Trust  and  Banking  Company  was,  in  July,  1838, 
organized  in  the  city  of  New  York  as  a  corporation,  under  and  by  virtue  of 
the  act  *^  To  authorize  the  business  of  banking."  ^    By  the  articles  of  asso- 

1  Laws  of  1838,  245. 
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oiation  the  capital  was  $2,000,000,  with  power  to  increase  the  same  to 
$50,000,000.  The  amount  of  the  capital  was  subscrilied,  a  small  portion 
thereof  paid  in  in  cash,  and  the  residue  secured  by  bonds  and  mortgages 
and  stocks* 

In  August,  1838,  the  comptmy  purchased  $1,000,000  of  Arkansas  bonds, 
paying  therefor  $300,000  in  cash,  and  issuing  certificates  of  deposit  for 
$700,000,  the  residue  of  the  price  payable  monthly,  during  some  fifteen 
months.  Of  these  bonds  $200,000  were  deposited  with  the  comptroller  of 
the  State  as  security  for  bank  notes  issued  to  the  company,  and  the  residue 
were  sent  to  Europe,  and  sold  on  behalf  of  the  company  to  meet  drafts 
which  it  had  drawn  on  its  correspondents  in  London.  About  the  15th  of 
September,  1838,  the  company  commenced  receiving  deposits  and  discount- 
ing commercial  paper.  The  company  never  received  from  the  comptroller 
bank  notes  to  exceed  $330,000.  In  January,  1839,  the  Trust  and  Bank- 
ing Company  purchased  of  the  Morris  Canal  and  Banking  Company,  a 
corporation  created  by  the  laws  of  the  State  of  New  Jersey,  but  which  had 
an  office  and  did  business  in  the  city  of  New  York,  bonds,  made  by  the 
State  of  Indiana,  to  the  amount  of  $1,200,000,  at  pur,  and  gave  therefor, 
to  the  Morris  Canal  and  Banking  Company,  its  obligations,  in  the  form  of 
negotiable  certificates  of  deposit,  payable  with  interest  at  a  future  day. 
The  most  of  these  bonds  were  sent  to  the  correspondents  of  the  Trust  and 
Banking  Company,  in  London,  and  there  sold  at  a  discount  to  raise  funds 
to  meet  the  drafts  of  the  company.  In  the  fall  of  1839  the  Trust  and 
Banking  Company  agreed  to  purchase,  of  the  Morris  Canal  and  Banking 
Company,  bonds  of  the  State  of  Indiana,  amounting  to  $1,000,000  at  par, 
and  to  pay  for  the  same,  at  98  per  cent,  in  negotiable  certificates  of  deposit, 
made  by  the  Trust  and  Banking  Company,  payable  at  a  future  day.  This 
agreement  was  not  in  writing.  On  or  about  the  28th  of  October,  1839, 
these  bonds  were  delivered  by  the  Morris  Canal  and  Banking  Company  to 
the  Trust  and  Banking  Company,  and  the  latter  made  and  delivered  to  the 
former  certificates  of  deposit  for  the  amount  of  the  purchase  price.  The 
most  of  these  certificates  were  for  $1000  each.  They  respectively  bore 
date  October  28,  1839,  were  signed  by  the  president  and  cashier  of  the 
North  American  Trust  and  Banking  Company,  and  stated  that  James  Kay 
had  deposited  in  the  bank  a  sum,  which  was  named,  payable  to  his  order, 
on  the  return  of  the  certificate,  on  demand  after  a  future  day,  which  was 
specified ;  each  certificate  was  indorsed  by  Kay  in  blant  These  Indiana 
bonds  were  sent  to  London  by  the  Trust  and  Banking  Company  to  be  sold 
to  raise  funds  to  meet  its  drafts  and  obligations  payable  there ;  and  they 
were  sold  there  at  a  large  discount  soon  after  the  purchase.  Kay,  the 
payee  named  in  and  who  indorsed  the  certificates,  was  a  clerk  for  the 
Morris  Canal  and  Banking  Company ;  he  never  deposited  any  money  with 
the  Trust  and  Banking  Company,  and  had  no  interest  in  the  certificates. 
On  the  11th  of  December,  1839,  a  written  agreement  was  made  between 
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the  Morris  Canal  and  Banking  Company  and  the  State  of  Indiana,  which 
recited  that  the  former  was  indebted  to  the  Jatter  for  Indiana  State  stocks, 
theretofore  sold  and  delivered  by  the  latter  to  the  former,  and  by  which 
the  Morris  Canal  and  Banking  Company  agreed  to  deliver  to  the  State  of 
Indiana,  among  other  securities,  certificates  of  deposit  in  the  North  Ameri- 
can Trust  and  Banking  Company  to  the  amount  of  9 196,000.  Subse- 
quently, and  during  the  same  month,  the  Canal  and  Banking  Company 
transferred  and  delivered  to  the  State  of  Indiana  $196,000  of  the  certifi- 
cates issued  to  it  by  the  Trust  and  Banking  Company  under  date  of  Octo- 
ber 28,  1839,  and  payable  after  January  1st,  1841,  and  the  same  were 
receipted  by  the  State  of  Indiana  on  the  back  of  the  agreement  last  above 
mentioned.  On  the  2d  of  January,  1841,  the  State  of  Indiana  surrendered 
to  the  Trust  and  Banking  Company  a  portion  of  these  certificates,  to  the 
amount  of  $175,000,  and  received  therefor  eighteen  other  certificates  of 
deposit,  in  the  aggregate,  for  the  same  amount,  dated  on  that  day,  signed 
by  the  president  and  cashier  of  the  Trust  and  Banking  Company,  and 
payable  to  the  order  of,  and  indorsed  by  James  Kay.  Five  of  these  cer- 
tificates were  for  $9000  each,  and  thirteen  of  them  for  $10,000  each. 
Each  stated  that  James  Kay  had  deposited  with  the  Trust  and  Banking 
Company  a  sum,  which  was  specified,  and  that  the  company  engaged  to 
repay  the  holder  of  the  certificate  this  sum  upon  the  surrender  thereof  at  a 
future  day  named,  with  interest  at  the  rate  of  seven  per  cent  per  annum. 
Of  these  eighteen  certificates,  the  one  first  due  was  payable  five  months 
from  date,  and  one  became  payable  every  month  thereafter.  The  pur- 
chases of  the  Indiana  bonds  were  negotiated  and  consummated  in  the  city 
of  New  York,  and  all  the  certificates  were  issued  there. 

In  August,  1841,  the  plaintiff  herein  being  a  stockholder  and  creditor 
of  the  Trust  and  Banking  Company,  commenced  this  suit  against  it  in  the 
Court  of  Chancety.  The  bill  was  filed  under  the  Revised  Statutes,^  and 
alleged  that  the  company  was  insolvent,  and  that  it  had  violated  the  law, 
etc.  It  prayed  that  the  company  might  be  enjoined  from  transacting  busi- 
ness, that  a  receiver  of  its  effects  might  be  appointed  and  the  corporation 
dissolved,  etc.  In  September,  thereafter,  David  Leavitt  was  appointed  re- 
ceiver, with  the  usual  powers;  and  in  June,  1843,  a  decree  was  made  in 
the  suit  by  which  the  Trust  and  Banking  Company  was  adjudged  to  be 
insolvent,  and  it  and  its  officers  were  perpetually  enjoined,  etc.  An  order 
was  made  in  October,  1845,  that  the  creditors  of  the  company  exhibit  their 
claims  to  the  receiver  or  be  precluded  from  sharing  in  the  fimds,  and  pro- 
viding that  any  claimant  might  enter  his  appearance  in  the  action ;  and 
that  if  any  claim  were  disallowed  by  the  receiver,  it  should  be  referred  to 
referees.  Pursuant  to  this  order  the  State  of  Indiana,  in  December,  1845, 
exhibited  the  claim  in  controversy  to  the  receiver.  In  the  notice  of  the 
claim  furnished  to  the  receiver  it  was  stated  that  the  State  of  Indiana  had 

1  2  R.  S.  46S,  §§  89-42. 
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a  debt  agninst  the  Trust  and  Banking  Company  of  $175,000,  with  ^interest 
thereon  from  the  2d  of  January,  1841,  for  a  balance  due  at  that  date  for 
bonds  issued  by  said  State,  and  sold  and  delivered  to  the  Trust  and  Bank- 
ing Company  by  the  Morris  Canal  and  Banking  Company  or  otherwise. 
That  this  debt  was  owned  by  the  State  of  Indiana,  and  that  it  should  be 
allowed  and  paid  to  it,  or  that  it  should  be  allowed  in  the  name  of  the 
Morris  Canal  and  Banking  Company  for  the  use  and  benefit  of  the  State 
of  Indiana,  and  paid  to  the  latter  as  the  assignee  of  the  demand.  Attached 
to  the  notice  of  claim  were  the  eighteen  certificates  for  $175,000,  above 
mentioned,  which  it  was  alleged  were  issued  by  the  Trust  and  Banking 
Company  for  the  debt  claimed.  In  March,  1846,  the  receiver  disallowed 
the  claim,  and  in  March,  1847,  an  order  was  made  referring  it  to  three  ref- 
erees, who,  after  hearing  the  proofs,  in  September,  1850,  reported  against 
the  validity  of  the  claim.  The  report  of  the  referees  contained  all  the 
evidence  given  before  them ;  and  stated  that  they  were  of  opinion,  upon 
the  proofs,  that  the  claim  was  not  valid,  and  that  there  was  nothing  due 
from  the  Trust  and  Banking  Company  or  its  receiver  to  the  claimant. 
Other  than  this  the  particular  conclusions  of  the  referees  as  to  the  facts 
or  law  did  not  appear.  The  evidence  proved  the  facts  above  stated.  It 
also  proved  that  the  Indiana  bonds  were  purchased  by  the  Trust  and  Bank- 
ing Company  with  the  intention  of  selling  them  to  raise  money,  and  that 
they  were  so  sold,  principally  in  England,  at  a  large  discount.  There  was 
some  evidence  tending  to  prove  that  the  Morris  Canal  and  Banking  Com- 
pany knew  at  the  time  of  the  sale  that  the  Trust  and  Banking  Company 
purchased  the  bonds  with  this  intention.  It  also  appeared  that  the  Trust 
and  Banking  Company,  both  before  and  after  the  purchase  of  the  $1,000,000 
of  bonds  in  October,  1849,  was  accustomed  to  make  and  issue  negotiable 
certificates  of  deposit,  payable  on  time ;  and  that  during  the  time  it  carried 
on  business,  it  issued  negotiable  paper,  payable  at  a  future  day,  to  over 
•$15,000,000.  All  the  certificates  issued  on  account  of  the  Indiana  bonds, 
except  those  in  question,  appeared  to  have  been  paid.  There  was  evidence 
tending  to  prove  that  in  making  the  sale  of  the  bonds,  the  Morris  Canal 
and  Banking  Company  was  in  fact  the  agent  of  the  State  of  Indiana.  The 
State  of  Indiana  filed  exceptions  to  the  report  of  the  referees,  which,  in 
September,  1851,  were  overruled  at  a  special  term  of  the  Supreme  Court 
held  in  New  York  by  Justice  Edmonds,  and  the  report  made  by  the  ref- 
erees affirmed.  An  appeal  was  taken  by  the  State  of  Indiana,  and  in  1854, 
the  court,  at  a  general  term  held  in  New  York,  reversed  the  judgment 
rendered  at  special  term,  and  adjudged  that  the  claim  was  lawful  and  valid 
against  the  Trust  and  Banking  Company,  and  was  justly  due  and  owing 
to  the  claimant,  with  interest  from  Jan.  2, 1841, ''  as  the  balance  remaining 
unpaid  for  State  bonds  sold  and  delivered  to  the  Trust  and  Banking  Com- 
pany by  the  Morris  Canal  and  Banking  Company,  and  by  the  last-mentioned 
company  transferred  to  the  claimant."    The  decree  fixed  and  adjudged  the 
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amount  of  the  demand  to  be  $343,437.50,  being  the  amount  oi  the  $175,000 
and  interest  from  Jan.  2,  1841 ;  and  the  receiver  was  directed  to  pay  the 
same  in  the  due  administration  of  the  assets  of  the  company.  From  this 
decree  the  receiver  appealed  to  this  court. 

The  cause  was  argued  in  this  court  in  1855,  and  the  court  ordered  a 
re-argument.     It  was  again  argued  at  the  March  term,  1856. 

Sarmiel  BeardUUy  for  the  appellant. 

A,  Mann  for  th^  respondent. 

Selden,  J.  To  avoid  confusion,  I  shall  consider  this  case  in  the  first 
instance  as  though  the  Morris  Canal  and  Banking  Company,  instead  of  the 
State  of  Indiana,  was  the  claimant  upon  the  record.  The  general  ground 
upon  which  the  claim  is  resisted  is,  that  it  arises  upon  an  illegal  contract. 
Three  grounds  of  illegality  are  alleged:  1.  That  the  purchase  of  State 
stocks  by  the  North  American  Trust  and  Banking  Company  for  the  purpose 
of  resale,  upon  speculation,  was  beyond  the  scope  of  its  corporate  powers, 
and,  therefore,  illegal,  and  that  the  Morris  Canal  and  Banking  Company 
knew  that  such  was  the  object  of  the  purchase ;  2.  That  the  North  Ameri- 
can Trust  and  Banking  Company  had  no  power  to  issue  negotiable  prom- 
issory notes  upon  time ;  that  such  notes,  therefore,  and  the  contract  of 
sale  which  provided  for  receiving  them  in  payment,  are  illegal  and  void ; 
3.  That  the  certificates  or  post  notes  delivered  in  payment  for  the  State 
stock,  being  calculated  and  intended  for  circulation,  were  issued  in  violation 
of  the  restraining  act ;  and  that  the  Morris  Canal  and  Banking  Company 
was  particeps  criminis. 

In  examining  the  first  of  these  grounds,  I  shall  not  notice  the  position 
taken  by  the  counsel  for  the  receiver,  that  a  mere  excess  of  authority  on 
the  part  of  a  corporation  in  making  a  contract,  is  equivalent  in  its  effect  to 
the  violation  of  a  positive  penal  enactment ;  because,  so  far  as  the  alleged 
illegality  consists  in  the  purpose  for  which  the  stocks  were  purchased,  the 
case  can,  I  think,  be  disposed  of  upon  principles  which  do  not  involve  that 
question.  That  the  North  American  Trust  and  Banking  Company  made 
the  purchase  with  a  view  to  a  resale,  and  not  to  a  deposit  with  the  comp- 
troller, seems  to  be  established  by  the  proof;  and  that  such  a  purchase 
and  resale  were  unauthorized  and  beyond  the  scope  of  the  corporate 
powers  of  the  company,  was  settled  by  this  court  in  the  case  of  Talmage  v, 
Pell.i 

It  is  contended  by  the  counsel  for  the  claimant,  that  there  is  no  evidence 
that  the  vendors,  the  Morris  Canal  and  Banking  Company,  had  any  knowl- 
edge of  the  object  of  the  vendees  in  making  the  purchase.  I  shall,  however, 
assume  that  they  had  such  knowledge  ;  because,  in  the  view  I  take  of  the 
subject,  it  cannot  affect  the  result.  The  question  presented  upon  this 
branch  of  the  case  is,  whether  the  bare  knowledge  by  a  vendor  that  the 
purchaser  intends  to  make  an  unlawful  use  of  the  article  sold,  will  prevent 
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a  recovery  for  the  purchase  money.^  Although  I  deem  this  question  clear 
upon  principle,  I  shtill,  nevertheless,  rest  my  opinion  in  regard  to  it  mainly 
upon  the  authorities. 

A  question  somewhat  analogous  arose  in  the  Court  of  King's  Bench,  in 
England,  in  the  case  of  Faikuey  v.  Reynous.^  The  plaintiff  and  one  of  the 
defendants  had  been  jointly  concerned  in  stock-jobbing ;  and  the  plaintiff, 
in  contravention  of  an  express  statute,  had  advanced  £3000,  in  compound- 
ing certain  dififerences,  for  one-half  of  which  the  defendants  had  given  the 
bond  upon  which  the  action  was  brought  Upon  demurrer  to  a  plea  setting 
up  these  facts,  the  court  held  the  plaintiff  entitled  to  recover.  Although 
that  case  differs  from  the  one  under  consideration,  in  its  facts,  yet  the 
principle  upon  which  the  case  was  decided,  viz.,  that  a  party  to  a  contract, 
innocent  in  itself,  is  not  responsible  for  or  affected  by  the  use  which  the 
other  may  make  of  the  subject  of  the  contract,  is  equally  applicable  here. 
Lord  Mansfield  said,  in  speaking  of  the  act  of  the  defendant  in  giving  the 
bond  :  "  This  is  not  prohibited.  He  is  not  concerned  in  the  use  which  the 
other  makes  of  the  money ;  he  may  apply  it  as  he  thinks  proper.  But 
certainly  this  is  a  fair,  honest  transaction  lietween  these  two." 

There  is  a  class  of  English  cases  which  seems  to  me  identical  in  principle 
with  the  present,  and  con'^eming  which  the  decisions  have  been  unvarying. 
I  refer  to  the  cases  of  goods  purchased  for  the  express  purpose  of  being 
smuggled  into  England,  in  violation  of  the  revenue  laws,  and  where  the 
object  of  the  purchase  was  known  to  the  vendor.  The  first  of  these  cases 
is  that  of  Holman  v.  Johnson,'  where  the  plaintiff,  residing  at  Dunkirk,  had 
sold  to  the  defendant  a  quantity  of  tea,  knowing  that  the  latter  intended 
to  smuggle  it  into  England,  but  had  himself  no  concern  in  the  smuggling. 
The  action  was  brought  for  the  price  of  the  tea,  and  it  was  held,  upon  these 
facts,  that  the  plaintiff  could  recover.  The  principle  of  the  case  is  the  same 
as  that  adopted  in  Faikney  v,  Reynous,'  that  mere  knowledge  by  the  vendor 

^  If  one  enters  into  a  contract  for  tfie  purpone  of  having  the  defendant  use  the  8iibj'?ct- 
matter  in  a  manner  prohibited  by  statute,  there  can  be  no  recovery.  Cannan  v.  Bryce, 
8  B.  &  Aid.  179  ;  McKinnell  v.  Robinson,  3  M.  &  W.  434. 

Mere  knowledge  that  it  is  to  be  so  used,  though  such  use  does  not  amount  to  a 
felony,  will  prevent  a  recovery.  Langton  v.  Hughes,  1  M.  &  S.  592;  Pearce  v.  Brooks, 
L.  K.  1  Ex.  213  (aemble). 

Contra  generally  in  the  United  States,  see  Pollock  on  Contracts,  2d  Am.  Ed.  323, 
note  t.  ;  22  Alb.  L.  J.  405. 

If  the  act  prohibited  amount  to  a  felony,  then  merB  knowledge  will  prevent  a  recovery. 
Hanauer  v.  Doane,  12  Wall.  342.     See,  however,  Tedder  v,  Odom,  2  Heisk.  68,  cojitra. 

Knowledge  on  the  part  of  the  plaintiff  that  the  defendant  intends  to  devote  the  subject- 
matter  of  the  contract  to  an  immoral  use  will  prevent  a  recovery.  Pearce  v.  Brooks,  L.  R. 
1  Ex.  218.     See,  however,  Pollock  on  Contracts,  2  Am.  Ed.  323,  note  t ;  22  Alb.  L.  J.  405. 

If  the  plaintiff  does,  or  binds  himself  to  do  anything  to  facilitate  the  doing  of  the 
unlawful  act,  there  can  be  no  recovery.  Hull  v.  Ruggles,  66  N.  Y.  424  ;  Arnot  v.  Coal 
Co.,  68  N.  Y.  668.  —  Ed. 
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of  the  unlawful  intent  did  not  make  him  a  participator  in  the  guilt  of  the 
purchaser.  Lord  Mansfield,  who  delivered  the  opinion  in  this  case  also, 
says :  **  The  seller  indeed  knows  what  the  buyer  is  going  to  do  with  the 
goods ;  but  the  interest  of  the  vendor  is  totally  at  an  end^  and  his  contract 
complete  by  the  delivery  of  the  goods." 

Where,  however,  the  seller  does  any  act  which  is  calculated  to  facilitate 
the  smuggling,  such  as  packing  the  goods  in  a  particular  manner,  he  is 
regarded  as  j^rticepa  criminis,  and  caunot  recover;  as  is  shown  by  the 
subsequent  cases  of  Biggs  v.  Lawrence,^  Clugas  v,  Penaluna,*  and  Waymell  v. 
Heed.*  These  were  all  cases  where  the  plaintiff  had  sold  goods  to  the 
defendant,  knowing  that 'they  were  to  be  smuggled  into  England;  and  in 
each  of  them  the  plaintiff  was  nonsuited.  But  they  all  differed  from  the 
case  of  Holman  v.  Johnson  in  this,  that  the  plaintiff  had  in  each  case  done 
some  act,  in  addition  to  the  sale,  in  aid  and  furtherance  of  the  defendant's 
design  to  violate  the  revenue  laws,  and  the  decision  was  in  each  case  placed 
distinctly  upon  this  ground.  The  language  of  Buller,  J.,  in  the  case  of 
Waymell  v,  Eeed,  is  very  explicit.  He  says  :  "  In  Holman  v.  Johnson,  the 
seller  did  not  assist  the  buyer  in  the  smuggling.  He  merely  sold  the  goods 
in  the  common  and  ordinary  course  of  trade.  But  this  case  does  not  rest 
merely  on  the  circumstance  of  the  plaintiff's  knowledge  of  the  use  intended 
to  be  made  of  the  goods ;  for  he  actually  assisted  the  defendants  in  the  act 
of  smuggling,  by  packing  the  goods  up  in  a  manner  most  convenient  for 
that  purpose." 

In  each  of  the  three  cases  last  cited,  special  care  is  taken  to  guard  against 
any  inference  that  it  was  intended  to  impair  the  force  of  the  decision  in 
Holman  v.  Johnson.  Indeed,  that  decision  seems  to  have  been  uniformly 
followed  by  the  courts  of  England  from  that  day  to  the  present.  In  1835 
the  question  again  arose  in  the  case  of  Pellecat  v.  Angell,*  and  the  court 
held  that  the  plaintiff  could  recover  the  price  of  goods  sold  to  the  defend* 
ant,  although  he  knew  at  the  time  of  the  sale  that  they  were  bought  to  be 
smuggled  into  England.  Lord  Abinger  says :  "  The  distinction  is,  where 
he  takes  an  actual  part  in  the  illegal  adventure,  as  in  packing  the  goods  in 
prohibited  parcels,  or  otherwise,  there  he  must  take  the  consequences  of 
his  own  act."  Again  he  says  :  "  The  plaintiff  sold  the  goods ;  the  defend- 
ant might  smuggle  them  if  he  liked,  or  he  might  change  his  mind  the  next 
day ;  it  does  not  at  all  import  a  contract,  of  which  the  smuggling  was  an 
essential  part.*'  It  is  true,  the  Chief  Baron  in  one  part  of  his  opinion  seems 
to  lay  some  stress  upon  the  fact  that  the  plaintiff  was  a  foreigner ;  but  it  is 
clear  that  this  can  have  nothing  to  do  with  the  principle  upon  which  those 
cases  rest,  which  is,  that  the  act  of  selling  is  not  in  itself  a  violation  of  the 
law ;  and  the  mere  fact  of  knowledge  of  the  unlawful  intent  of  the  vendee 
does  not  make  the  vendor  a  participator  in  the  guilt.  The  language  of  the 
associates  of  the  Chief  Baron  goes  to  show  that  the  domicil  of  the  plaintiff 
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had  no  influence  upon  the  decision.  Bolland,  B.,  Bays :  "  I  think  the  dis- 
tinction pointed  out  by  the  Lord  Chief  Baron,  between  merely  knowing  of 
the  illegal  purpose,  and  being  a  party  to  it  by  some  act,  is  the  true  one." 
Aldebsox,  B.,  says :  **  If  the  plea  disclosed  circumstances  from  which  it 
followed,  that  permitting  the  plaintiff  to  recover  would  be  permitting  him  to 
receive  the  fruits  of  an  illegal  act,  the  argument  for  the  defendant  would 
be  right ;  but  that  ground  fails,  because  the  mere  sale  to  &  party,  although 
he  may  intend  to  commit  an  illegal  act,  is  no  breach  of  law."  That  the 
place  of  residence  of  the  vendor  has  nothing  to  do  with  the  question,  and 
that  the  principle  of  the  case  of  Holman  v.  Johnson  is  sound,  is  further 
shown  by  the  case  of  Hodgson  v.  Temple,^  decided  by  the  Court  of  Common 
Pleas  in  England.  There,  as  it  would  seem,  all  the  parties  resided  in  Lon- 
don. The  plaintiffs,  who  were  distillers,  had  sold  spirituous  liquors  to  the 
defendant  with  full  knowledge  that  the  latter  intended  to  retail  them,  in 
express  violation  of  the  revenue  laws.  It  was  insisted,  in  defence  to  an 
action  brought  for  the  purchase-money  of  the  liquors,  that  the  plaintiU's 
were  particeps  criminis,  and  could  not  recover.  But  Mansfield,  C.  J., 
said  :  *'  This  would  be  carrying  the  law  much  further  than  it  has  ever  yet 
been  carried.  The  merely  selling  goods  knowing  that  the  buyer  will  make 
an  illegal  use  of  them,  is  not  sufficient  to  deprive  the  vendor  of  his  just 
right  of  payment ;  but  to  efifect  that  it  is  necessary  that  the  vendor  should 
be  a  sharer  in  the  illegal  transaction.'* 

Opposed  to  this  series  of  cases,  holding  one  uniform  language,  and  sanc- 
tioned by  such  names  as  Mansfield,  Buller,  Kenton,  Abinger,  and  others, 
I  know  of  but  a  single  English  case,  viz.,  that  of  Langton  and  others  v. 
Hughes.*  By  a  statute  of  42  Geo.  IIL,  brewers  were  prohibited  from 
using  anything  but  malt  and  hops  in  the  brewing  of  beer.  The  plaintiffs, 
who  were  druggists,  had  sold  to  the  defendants,  who  were  brewers,  certain 
drugs,  knowing  that  they  were  to  be  used  contrary  to  the  statute.  In  the 
51  Geo.  IIL,  another  statute  was  passed  prohibiting  druggists  from  selling 
to  brewers  certain  articles,  and  among  them  those  sold  to  defendants. 
The  sale  in  question  was  made  before  the  latter  statute,  but  the  suit  was 
brought  afterwards.  The  court  held  that  the  plaintiff  could  not  recover. 
It  is  difficult  to  ascertain  from  the  opinions  the  precise  ground  upon  which 
the  court  intended  to  rest  its  decision.  The  case  was  so  clearly  within  the 
terms  of  the  statute  of  51  Geo.  IIL,  that  the  judges  were  evidently  induced 
to  resort  to  a  somewhat  strained  construction  of  the  previous  statute,  and 
even  to  an  attempt  to  connect  that  with  the  statute  passed  ttfter  the  sale, 
for  the  sake  of  sustaining  the  defence.  Le  Blanc,  J.,  after  stating  the 
question,  says :  "  That  depends  upon  the  provisions  of  42  Geo.  IIL,  coup- 
ling them  in  their  construction  with  those  of  51  Geo.  III.'*  It  is  apparent, 
I  think,  upon  a  review  of  the  whole  case,  that  it  was  not  very  well  consid- 
ered, and  that  the  decision  was  really  produced  by  the  reflex  influence  of 
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the  latter  statute.  This  case,  therefore,  which  does  not  appear  to  have 
been  followed  either  in  England  or  in  this  country,  and  which  is  virtnallj 
oven-uled  by  the  subsequent  case  of  Pellecat  v.  Angell,^  can  have  but  little 
weight  in  opposition  to  the  numerous  authorities  to  which  I  have  referred, 
going  to  establish  the  contrary  principle. 

There  is  another  class  of  English  cases  which  have  been  sometimes  sup- 
posed to  conflict  with  the  doctrine  advanced  in  Faikney  v.  Beynous  *  and 
Holman  v,  Johnson,'  but  which,  when  the  precise  ground  upon  which  they 
were  decided  is  considered,  will  be  found  to  support  rather  than  to  deti-act 
from  the  doctrine.  That  ground  is  this :  that  it  was  the  express  object  of 
the  plaintiffs  in  those  cases,  in  selling  the  goods  or  lending  the  money,  that 
they  should  be  used  for  an  unlawful  purpose,  and  that  such  purpose  entered 
into  and  formed  a  part  of  the  contract  of  sale  or  loan.  A  brief  reference  to 
those  cases  will  show  that  this  is  the  principle  upon  which  they  rest.  The 
first  case  of  this  class  is  that  of  Lightfoot  et  al,  v.  'f  ^nnant.^  The  action 
was  upon  a  bond  given  for  goods  sold,  and  the  defendant  pleaded  that  the 
plaintiff  sold  the  goods  **  in  order  that "  they  should  be  shipped  to  the 
East  Indies  without  the  license  of  the  East  India  Company,  in  violation  of 
an  express  statute.  The  issue  upon  this  plea  was  found  for  the  defendant, 
and  a  motion  for  judgment  non  obstante  veredicto  was  denied.  Etre,  C.  J., 
argues,  that  the  jury  having  found  that  the  plaintiff  sold  the  goods  *'  in 
order  that "  they  should  be  shipped,  etc.,  it  cannot  be  said  that  he  had  no 
interest  in  their  future  destination ;  that  he  may  well  have  sold  the  goods 
for  an  enhanced  pnce,  relying  exclusively  upon  the  profits  to  be  realized 
from  the  illicit  trade  for  payment.  He  says  :  '*  It  is  a  possible  case,  that 
a  tradesman  may  wish  to  speculate  in  this  contraband  trade,  and  to  do  it 
by  dividing  the  profits  with  some  man  of  spirit  and  enterprise,  but  without 
capital.  Such  a  man  would  stipulate  that  the  goods  which  he  sold  should 
be  put  on  board  a  ship  under  a  foreign  commission,  and  should  be  sent  to 
Calcutta  to  be  there  sold.  His  share  of  the  profits  would  be  found  in  the 
price  originally  fixed  on  the  goods,  but  his  hopes  of  payment  would  rest 
entirely  on  the  returns  of  this  contraband  trade."  Again  he  says:  *'But 
the  jury  having  found  for  the  plea,  the  court  cannot  say  that  the  plaintiff 
had  nothing  to  do  with  the  future  destination  of  the  goods ;  unless  it  was 
impossible  to  state  a  case  in  which  they  could  have  anything  to  do  with 
it.''  The  decision  in  this  case  clearly  is  based  upon  the  fact,  that  the 
future  use  to  be  made  of  the  goods  entered  into  and  formed  a  part  of  the 
contract  of  sale.  There  are  two  other  English  cases  belonging  to  the  same 
class.  The  first  is  that  of  Cannan  v.  Bryce.^  The  defendant  had  lent 
money  to  a  firm,  which  afterwards  became  bankrupt,  for  the  purpose  of 
paying  a  balance  due  upon  certain  illegal  stock-jobbing  transactions,  and 
which  had  been  applied  to  that  object.     He  having  afterwards  received 
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money  belonging  to  the  banknipts,  the  assignees  brought  their  action  to 
recover  those  moneys,  and  it  was  held  that  the  defendant  could  not  set  otF 
his  demand  for  the  money  loaned.  The  other  case  is  that  of  McKinnell  v. 
Eobiuson,^  which  was  an  action  of  assumpsit  for  money  lent.  The  defend- 
ant pleaded  that  the  money  was  lent  in  a  certain  common  gambling  room, 
for  the  purpose  of  the  defendant's  illegally  playing  and  gaming  therewith  ; 
and  on  demurrer  the  plea  was  held  good.  In  each  of  these  cases  it  will  be 
seen  that  the  illegal  use  was  the  express  object  for  which  the  money  was 
lent ;  and  this  is  relied  upon  by  the  court  in  both  cases  in  giving  their 
judgment.  In  the  case  of  Cannan  v.  Bryoe,  Abbott,  C.  J.,  says  :  "  It  will 
be  recollected  that  I  am  speaking  of  a  case  wherein  the  means  were  fur- 
llished  with  a  full  knowledge  of  the  object  to  which  they  were  to  be  applied, 
and  for  the  express  purpose  of  accomplishing  that  object ; "  and  in  the  case 
of  McKinnell  v.  Robinson,  Lord  Abinoer,  in  stating  the  principle  by  which 
the  case  was  governed,  says :  ''  This  principle  is,  that  the  repayment  of 
money  lent  for  the  express  purpose  of  accomplishing  an  illegal  object,  can- 
not be  enforced." 

It  is  worthy  of  note  that  the  three  cases  last  referred  to  present  the 
views  respectively  of  the  heads  of  the  three  principal  English  courts,  viz., 
Abbott,  chief  justice  of  the  king's  bench,  Etre,  chief  justice  of  the  common 
pleas,  and  Abingbr,  chief  baron  of  the  exchequer ;  and  their  concurrence  in 
resting  their  decisions  upon  the  fact  that  the  illegal  object  was  in  the  con- 
templation of  lx)th  parties,  and  formed  a  part  of  the  original  contract,  goes 
strongly  to  confirm  the  doctrine  of  the  cases  of  Faikney  v.  Keynous,'  Hoi- 
man  v,  Johnson,*  etc.  Indeed  the  whole  current  of  English  authority  goes 
to  support  those  cases,  with  the  single  exception  of  Langton  et  al,  v, 
Hughes.^  They  have  also  frequently  been  referred  to  by  the  court.s  in 
this  country  as  containing  sound  doctrine.  De  Groot  v.  Van  Duzer;' 
Merchants'  Bank  v.  Spalding ;  *  Armstrong  v.  Toler.^  In  the  latter  case. 
Chief  Justice  Marshall  refers  to  the  case  of  Faikney  v,  Reynous  in  the  fol- 
lowing terms:  ''The  general  proposition  stated  by  Lord  Mansfield,  in 
Faikney  tr.  Reynous,  that  if  one  person  pay  the  debt  of  another  at  his  request, 
an  action  may  be  sustained  to  recover  the  money,  although  the  original 
contract  was  unlawful,  goes  far  in  deciding  the  question  now  before  the  court. 
That  the  person  who  paid  the  money  knew  it  was  paid  in  discharge  of  a 
debt  not  recoverable  at  law,  has  never  been  held  to  alter  the  case." 

The  principles  established  by  this  strong  array  of  authorities  are  in  entire 
accordance  with  the  case  of  Talmage  v.  Pell,'  decided  by  this  court.  It  was 
a  part  of  the  contract  in  that  case,  between  the  banking  company  and  the 
commissioners  of  the  State  of  Ohio,  that  the  bonds  should  remain  in  the 
hands  of  the  agent  of  the  State,  to  be  sold  on  account  of  the  banking  com- 
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panj;  and  this  fact  is  referred  to  and  relied  upon  by  Gardiner,  J.,  by 
whom  the  opinion  of  the  court  was  delivered.  He  says  :  **  I  am,  for  the 
reasons  suggested,  of  the  opinion  that  this  bank  had  no  authority  to  traffic 
in  stocks  as  an  article  of  merchandise,  or  to  purchase  them  for  the  purpose 
of  selling,  as  a  means  of  obtaining  money  to  discharge  existing  liabilities; 
that  as  the  object  of  the  purchase  in  this  case  was  known  to  both  parties, 
and  made  a  part  of  their  contract,  the  debt  for  the  purchase-money  cannot 
be  enforced  by  the  vendors,  and  that  the  collateral  securities  must  stand  or 
fall  with  the  principal  agreement.''  The  case  contaius.no  intimation  what- 
ever that  the  mere  knowledge,  by  the  agents  of  the  State  of  Ohio,  that  the 
banking  company  purchased  the  bonds  with  a  view  to  a  resale,  would  have 
defeated  a  recovery.  On  the  contrary,  such  an  inference  was  carefully 
guarded  against  by  the  learned  judge  who  delivered  the  opinion,  as  appears 
from  the  extract  just  given. 

I  consider  it,  therefore,  as  entirely  settled  by  the  authorities  to  which  I 
have  referred,  that  it  is  no  defence  to  an  action  brought  to  recover  the 
price  of  goods  sold,  that  the  vendor  knew  that  they  were  bought  for  an 
illegal  purpose,  provided  it  is  not  made  a  part  of  the  contract  that  they 
shall  be  used  for  that  purpose;  and,  provided  also,  that  the  vendor  has 
done  nothing  in  aid  or  furtherance  of  the  unlawful  design.  If,  in  this  case, 
the  bank  had  had  no  right  to  purchase  Stat«  stocks  for  any  purpose,  then 
the  contract  of  sale  would  have  been  necessarily  illegal,  and  the  vendor 
would,  perhaps,  be  precluded  from  all  remedy  for  the  purchase-money. 
But  here  the  purchase  and  sale  for  a  lawful  object  was  a  contract  which 
each  party  had  a  perfect  right  to  make.  Suppose  the  banking  company, 
although  intending  at  the  time  of  the  purchase  to  use  the  stocks  for  trading 
purposes,  had,  the  next  day,  abandoned  this  intention  and  deposited  them 
with  the  comptroller ;  would  this  change  of  purpose  reflect  back  upon  the 
contract  of  purchase,  if  it  was  corrupt,  and  divest  it  of  its  illegal  taint  I 
This  could  hardly  be  pretended  ;  and,  if  not,  then  the  consequence  of  the 
doctrine  contended  for  here  would  inevitably  be,  that  the  vendor  of  the 
stocks,  without  having  participated  in  any  illegal  act,  or  even  illegal  intent, 
but  having  simply  known  of  such  an  intent  subsequently  abandoned, 
would  be  punished  with  a  total  loss  of  the  property  sold,  and  that  for  the 
benefit  of  the  party  alone  guilty,  if  guilt  could  be  predicated  of  such  a 
transaction. 

I  am  not  aware  of  any  principle  which  could  justify  this.  The  law  does 
not  punish  a  wrongful  intent,  when  nothing  is  done  to  carry  that  intent 
into  effect ;  much  less,  bare  knowledge  of  such  an  intent,  without  any  par- 
ticipation  in  it.  Upon  the  whole,  I  think  it  clear,  in  reason  as  well  as  upon 
authority,  that  in  a  case  like  this,  where  the  sale  is  not  necessarily  per  $e 
a  violation  of  law,  unless  the  unlawful  purpose  enters  into  and  forms  a  part 
of  the  contract  of  sale,  the  vendee  cannot  set  up  his  own  illegal  intent  In 
bar  of  an  action  for  the  purchase-money. 
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It  follows,  from  this,  that  the  sale  of  the  stocks  would  have  created  a 
valid  and  legal  obligation  on  the  part  of  the  banking  company  to  pay  the 
purchase-money,  but  for  the  form  of  the  security  agreed  to  be  taken  iu 
payment ;  and  this  brings  me  to  the  consideration  of  the  second  ground  of 
defence,  viz.,  that  the  North  American  Trust  and  Banking  Ck>mpany  had 
no  authority  to  issue  negotiable  promissory  notes,  payable  at  a  future  day ; 
and,  consequently,  that  the  contract  which  provided  for  their  issue  and  for 
receiving  them  in  payment,  was  illegal  and  void. 

In  considering  this  branch  of  the  case,  I  shall  not  examine  at  length  the 
questions  so  ably  argued  at  bar,  in  regard  to  the  nature  of  corporations 
and  the  limitations  of  their  powers,  but  shall  assume  it  to  have  been  estab- 
lished, for  the  purposes  of  this  case,  at  least,  that  associations  under  the 
general  banking  law,  even  prior  to  the  act  of  1840,^  had  no  power  to  issue 
negotiable  notes  upon  time  ;  placing  this  assumption,  however,  not  upon 
the  safety  fund  act  of  1829,^  but  upon  the  general  principle  of  law  which 
limits  corporations  to  the  exercise  of  powers  expressly  given  to  them,  or 
such  as  are  necessarily  incident  thereto,  and  upon  the  statute  confirmatory 
of  that  principle.' 

It  follows,  that  in  issuing  the  certificates  or  post  notes  delivered  to  the 
Morris  Canal  and  Banking  Company  in  consideration  of  the  stocks  trans- 
ferred, the  North  American  Trust  and  Banking  Company  exceeded  its  cor- 
porate powers.  That  those  certificates  were  negotiable  promissory  notes, 
is  clear.  Bank  of  Orleans  v,  Merrill ;  ^  Leavitt  v.  Palmer ; '  Talmage  v. 
Pell.'  Does  this  act  of  the  Trust  and  Banking  Company,  thus  transcend- 
ing its  legitimate  powers,  so  taint  and  corrupt  the  contract  of  sale  as  to 
deprive  the  vendors  of  the  stocks  of  all  remedy  for  the  purchase-money  % 
The  counsel  for  the  claimants  sought  upon  the  argument  to  maintain  that 
the  sale  of  the  stocks  and  the  receipt  of  the  certificates  were  distinct  trans- 
actions ;  and,  hence,  that  the  debt  created  by  the  sale  would  remain,  not- 
withstanding the  illegality  of  the  securities.  In  this,  however,  he  is  not 
sustained,  I  think,  by  the  evidence.  The  proof  seems  to  be  clear,  that  the 
agreement  to  receive  the  certificates  or  post  notes  was  simultaneous  with 
and  formed  a  part  of  the  contract  of  purchase.  It  becomes  necessary, 
therefore,  to  meet  the  question,  whether  the  consent  and  agreement  of  the 
vendors  to  receive  the  certificates  In  payment  will  prevent  a  recovery  in 
any  form  for  the  stock  sold. 

It  results,  from  what  has  been  previously  said,  that  there  waa  nothing  in 
the  contract  of  sale,  considered  by  itself,  separately  from  the  agreement 
in  relation  to  the  security,  to  impair  the  validity  of  the  debt;  but,  on 
the  contrary,  that  the  sale  of  the  stocks  created  as  valid  and  meritorious 
a  consideration  for  the  obligation  assumed  by  the  Trust  and  Banking 
Company  as  if  the  money  had  actually  been  deposited  according  to  the 

1  Uw8  of  1840,  806,  S  4.  *  Uws  of  1829,  167.  «  1  R.  S.  600,  |  8. 

«  2  Hill,  295.  »  8  Coust.  19.  «  3  Sel(L  888. 
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tenor  of  tbe  certificates.  The  objection  to  the  claim,  therefore,  rests  upon 
the  nature  of  the  securities  alone,  and  acquires  no  additional  force  fn^m 
the  want  of  power  in  the  Trust  and  Banking  Company  to  traffic  in 
stocks. 

It  has  long  been  settled  that  'contracts  founded  upon  an  illegal  consider- 
ation, or  which  contemplate  the  performance  of  that  which  is  either  malum 
in  se,  or  prohibited  by  some  positive  statute,  are  void.  But  the  application 
of  this  rule  to  contracts  made  by  corporations,  the  sole  objection  to  which 
consists  in  their  being  tUtra  vires,  is  comparatively  modern.  The  doctrine 
rests  mainly  upon  three  recent  English  cases,  viz.,  East  Anglian  Railway 
Cijrapauy  t;.  Eastern  Counties  Railway  Company,  ^  McGregor  v.  The  Official 
Manager  of  the  Deal  and  Dover  Railway  Company,^  and  the  Mayor  of 
Norwich  v.  The  Norfolk  Railway  Company." 

That  a  contract  by  a  corporation  which  it  has  no  legal  capacity  to  make, 
is  void  and  cannot  be  enforced,  it  would  seem  difficult  to  deny ;  and  this 
principle  alone  is  abundantly  sufficient  to  sustain  the  ctises  above  cited,  which 
were  all  actions  founded  upon  and  affirming  the  validity  of  the  illegal  con- 
tract. But  it  is  quite  another  question,  whether  such  a  contract  is  so  tainted 
with  corruption,  that  the  party  dealing  with  the  corporation  will  be  refused 
all  remedy  in  a  suit  proceeding  upon  the  ground  of  a  disaffirmance  of  the 
contract,  and  asking  only  such  relief  as  equity  demands.  Whether  a  con- 
tract of  this  nature  can  fairly  be  brought,  consistently  with  either  reason 
or  adjudged  cases,  within  the  range  of  the  maxim,  tx  turpi  causa  non  oritur 
actio,  cannot  be  considered  as  settled  by  the  cases  referred  to ;  especially, 
as  in  the  last  of  those  cases  the  court  was  equally  divided,  and  it  was  only 
disposed  of  by  one  of  the  judges  withdrawing  his  opinion  with  a  view  to  an 
appeal. 

Prior  to  the  case  of  East  Anglian  Railway  Company  v.  Eastern  Counties 
Railway  Company,^  the  rule  which  denied  all  relief,  in  equity  as  well  as  at 
law,  to  any  party  to  an  illegal  contract,  had  been  generally  applied  only  to 
cases  where  the  contract  was  either  malum  in  se  or  specifically  prohibited 
by  statute.  It  was  wholly  unnecessary  to  the  decision  of  that  case  to  resort 
to  any  extension  of  that  rule ;  because,  to  enforce  a  contract  against  a 
party,  which  that  party  was  incompetent  in  law  to  make,  would  indeed 
be,  in  the  language  of  some  of  the  cases,  '*  to  make  the  law  an  instrument 
in  its  own  subversion."  The  courts,  however,  in  that  as  well  as  the  two 
subsequent  cases,  do  appear  to  have  been  inclined  to  hold  that  contracts  of 
corporations,  which  are  ultra  vires  merely,  come  within  the  general  rule 
which  denies  all  aid  to  either  party  to  a  contract  made  m  violation  of  law. 
But  it  will  not  be  necessary  here  to  pass  upon  the  correctness  of  this  doc- 
trine advanced  in  those  cases,  as,  in  the  view  I  take  of  this  case,  it  falls 
clearly  within  an  exception  to  that  rule ;  and,  for  the  purposes  of  this 
question,  I  shall  concede  :  1.  That  the  issuing  and  deliveiy  by  the  North 

1  7  £Dg.  L.  &  £q.  505.         *  16  Eng.  L.  &  Eq.  180.  «  80  Eng.  L.  &  £q.  120. 
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American  Trust  and  Banking  Company  of  its  promissory  notes  payable  on 
time,  was  ultra  vires;  and  that  the  effect  of  this  upon  the  contract  was  the 
same  as  if  it  had  been  specifically  prohibited  under  a  penalty  ;  and  2.  That 
the  notes  issued  were  calculated  and  intended  fur  circulation  as  money,  and 
were,  therefore,  issued  contrary  to  the  inhibitions  of  the  restraining  act. 
These  concessions  are  made  fur  the  purposes  of  this  case  only,  and  without 
intending  definitely  to  decide  the  points  conceded. 

There  ore  one  or  two  classes  of  cases  to  which  it  will  be  necessary  to  refer  • 
in  order  to  afford  a  clear  view  of  the  question  here  presented.  The  first 
consists  in  a  series  of  cases  in  which  a  distinction  has  been  taken  between 
those  illegal  contracts  where  both  parties  are  equally  culpable,  and  those  in 
which,  although  both  have  participated  in  the  illegal  act,  the  guilt  rests 
chiefly  upon  one.  The  maxim,  ex  dolo  malo  non  oritur  actio  is  qualified  by 
another,  viz.,  in  pari  delicto  melior  est  conditio  defendentis.  Unless,  there- 
fore, the  parties  are  in  pari  delicto  as  well  as  particeps  criminis,  the  courts, 
although  the  contract  be  illegal,  will  afford  relief,  where  equity  requires  it, 
to  the  more  innocent  party. 

It  was  insisted  by  the  counsel  for  the  receiver,  upon  the  argument,  that 
in  no  case  would  relief  be  afforded  to  any  party  to  an  illegal  contract, 
unless  he  applied  for  such  relief,  or,  at  least,  had  elected  to  disafiirm  the 
contract  while  it  remained  executory.  This  position  cannot,  I  think,  be 
sustained.  It  overlooks  distinctions  which  are  clearly  settled.  The  cases 
in  which  the  courts  will  give  relief  to  one  of  the  parties  on  the  ground  that 
he  is  not  in  pari  delicto^  form  an  independent  class,  entirely  distinct  from 
those  cases  which  rest  upon  a  disaffirmance  of  the  contract  before  it  is  exe- 
cuted. It  is  essential  to  both  classes  that  the  contract  be  merely  malum 
prohibitum.  If  malum  in  Be^  the  courts  will  in  no  case  interfere  to  relieve 
either  party  from  any  of  its  consequences.^  But  where  the  contract  neither 
involves  moral  turpitude  nor  violates  any  general  principle  of  public  policy, 
and  money  or  property  has  been  advanced  upon  it,  relief  will  be  granted  to 
the  party  making  the  advance :  1.  Where  he  is  not  in  pari  delicto  ;  or,  2. 
In  some  cases  where  he  elects  to  disaffirm  the  contract  while  it  remains 
executory.  In  cases  belonging  to  the  first  of  these  classes,  it  is  of  no  im- 
portance whether  the  contract  has  been  executed  or  not ;  *  and  in  those 
belonging  to  the  second,  it  is  equally  unimportant  that  the  parties  are  in 
pari  delicto*  This  will  clearly  appear  upon  a  brief  review  of  some  of  the 
leading  cases. 

^  Tappenden  v.  Randall,  2  B.  &  P.  467  [seinble)  ;  Spring  Co.  v.  Knowlton,  103  U.  S. 
49  (scmhle)  ;  White  v.  Franklin  Bank,  22  Pink.  181  (aeinhle)  accord. —Ed, 

s  See  infra,  504-522. 

»  Taylor  v.  Bowers,  1  Q.  B.  Div.  291  ;  Spring  Co.  r.  Knowlton,  108  IT.  S.  49  :  White  v. 
Franklin  Bank,  22  Pick.  181  {semble)  accord. ;  Knowlton  v.  Spring  Co.,  57  N.  Y.  518, 
eonfra. 

Money  in  the  hands  of  an  agent  which  he  holds  under  instructions  to  pay  to  one  who 
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The  first  case  'which  I  deem  it  material  to  notice  is  that  of  Smith  v. 
Bromley.^  The  plaintiiTs  brother  having  become  bankrupt,  and  a  commis- 
sion having  been  taken  out  against  him,  the  plaintiff  advnnced  ^40  to  the 
defendant,  who  was  the  principal  creditor,  to  induce  him  to  sign  the  certifi- 
cate. The  action,  which  was  brought  to  recover  this  money,  was  sustained. 
In  reply  to  the  argument  that  the  plainti/f  was  seeking  to  recover  back 
money  paid  upon  an  illegal  contract,  Lord  Mansfield  said  :  '*  If  the  act  is 
in  itself  immoral,  or  a  violation  of  the  general  laws  of  public  policy,  then 
the  party  paying  shall  not  have  this  action;  for  when  both  parties  are 
equally  criminal  against  such  general  laws,  the  rule  is  potior  est  conditio 
defendentis.  But  there  are  other  laws  which  are  calculated  for  the  protec- 
tion of  the  subject  against  oppression,  extortion,  deceit,  etc.  If  such  laws 
are  violated,  and  the  defendant  takes  advantage  of  the  plaintiff's  condition 
or  situation,  then  the  plaintiff  shall  recover ;  and  it  is  astonishing  that  the 
reports  do  not  distinguish  between  violations  of  the  one  sort  and  the  other.** 
Two  things  are  to  be  noted  in  this  extract.  That  a  distinction  is  taken 
between  contracts  malum  prohibitum,  merely,  and  such  as  are  immoral  or 
contrary  to  general  principles  of  policy ;  and  also  that  stress  is  laid  upon 
the  fact  that  the  law  contravened  in  this  case  was  intended  to  protect  one 
party  from  oppression  by  the  other.  The  first  is  a  valid  distinction,  which 
runs  through  all  the  subsequent  cases;  the  last  was  merely  incidental 
to  the  particular  case,  and  not  essential  to  the  principle.  The  first  cases 
in  which  the  principle  was  applied,  were  naturally  those  where  the  statute 
violated  was  intended  for  the  special  protection  of  the  party  seeking  relief 
from  some  undue  advantage  taken  by  the  other,  because  those  were  the 
cases  in  which  the  ii\justice  of  applying  the  same  rule  to  both  parties  would 
be  the  most  glaring.  But  it  soon  came  to  be  seen  that  the  principle  was 
equally  applicable  to  cases  where  the  law  infringed  was  intended  for  the 
protection  of  the  public  in  general. 

The  case  of  Jaqnes  v.  Golightly '  was  an  action  brought  to  recover  back 
money  paid  for  insuring  lottery  tickets.  The  defendant  kept  an  office  for 
insurance  contrary  to  the  statute  14  Geo.  III.,  ch.  76.  It  was  ui^ed  that 
the  plaintiff  being  particeps  cnminis^  and  having  knowingly  transgressed 
a  public  law,  was  not  entitled  to  relief;  but  the  action  was  sustained  by 
the  unanimous  opinion  of  the  court.  Blagkstone,  J.,  said  :  "  These  lottery 
acts  differ  from  the  stock-jobbing  act  of  7  Geo.  II.,  ch.  8,  because  there  both 
parties  are  made  criminal  and  subject  to  penalties."  The  rule  here  sug- 
gested for  determining  whether  the  parties  are  in  pari  delicto,  seems  rea- 
sonable and  just.     There  are,  undoubtedly,  other  cases  in  which  the  parties 

has  rendered  servioes,  relying  on  the  principars  promim  to  pay  a  bribe  therefor,  can  be 
recovered  by  the  principal.     Bone  v.  Eckless,  5  H.  &  N.  925. 

Money  deposited  with  a  stakeholder  as  a  wager  can  be  recovei^  before  payment  oveb 
Cotton  V,  Thurland,  5  T.  R.  405 ;  Love  v.  Harvey,  114  Mass.  80.  —  En. 

^  Dougl.  670,  in  note.  >  2  W.  BL  1078. 
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are  not  equally  guilty ;  but  it  is  safe  to  assume,  that  whenever  the  statute 
imposes  a  penalty  upon  one  party  and  none  upon  the  other,  they  are  not  to 
be  regarded  as  par  delictum.  In  Browning  v,  Morris,^  Lord  Mansfield, 
after  referring  with  approbation  to  the  case  of  Jaques  v.  Golightly,  reiter- 
ates the  argument  of  Blagkstone,  J.,  in  that  case.  He  says :  "  And  it  is 
Tery  material  that  the  statute  itself,  by  the  distinction  it  makes,  has  marked 
the  criminal,  for  the  penalties  are  all  on  one  side,  —  upon  the  office-keeper.'' 

The  question  next  arose  in  the  case  of  Jaques  v.  Withy,'  which  is  identi- 
cal with  the  case  of  Jaques  v,  Golightly,  decided  by  the  same  court  fifteen 
years  before.  The  action  was  brought  to  recover  back  money  paid  for 
insurance  to  the  keeper  of  a  lottery  insurance  office,  and  it  was  held  to  lie. 
It  will  be  seen  that  these  two  cases  are  not  like  that  of  Smith  v,  Bromley, 
where  an  undue  advantage  was  taken  of  the  peculiar  situation  of  the  plain- 
tiff; and  that  although  some  effort  is  made  in  Jaques  v.  Golightly,  and  by 
Lord  Mansfield  in  Browning  v,  Morris,^  to  bring  them  within  the  reason- 
ing of  that  case,  they  are  really  placed  upon  the  broad  ground  that  the 
parties  are  not  in  pari  delicto,  and,  as  evidence  of  this,  the  court  rely  upon 
the  fact  that  the  penalty  was  imposed  upon  the  defendant  alone.  A  similar 
question  came  before  the  Couat  of  King*s  Bench  in  the  case  of  Williams  v. 
Hedley,"  where  the  previous  cases  were  ably  and  elaborately  reviewed  by 
Lord  Ellenborough.  The  action  was  brought  to  recover  back  money 
which  had  been  paid  by  the  plaintiff  to  compromise  a  qui  tarn  action  pend- 
ing against  him  for  usury.  The  principle  of  the  decision  cannot  be  better 
dtated  than  by  transcribing  the  head-note  of  the  reporter,  which  is  this : 
"  Money  paid  by  A.  to  B.,  in  order  to  compromise  a  q;id  tarn  action  of  usury 
brought  by  B.  against  A.  on  the  ground  of  a  usurious  transaction  between 
the  latter  and  one  E^  may  be  recovered  back  in  an  action  by  A.  for  money 
had  and  received.  For  the  prohibition  and  penalties  of  the  statute  of 
18  Eliz.  c.  5,  attach  only  on  the  informer  or  plaintiff  or  other  person  suing 
out  process  in  the  penal  action  making  composition,  etc.,  contrary  to  the 
statute,  and  not  upon  the  party  paying  the  composition ;  and,  therefore, 
the  latter  does  not  stand,  in  this  respect,  in  pari  delicto,  nor  is  he  particeps 
criminis  with  such  compounding  informer  or  plaintiff." 

These  are  the  leading  English  cases  on  this  subject ;  and  it  is  plain  that 
they  do  not  rest  solely  upon  the  ground  that  the  statute  infringed  was 
intended  to  protect  one  party  from  acts  of  oppression  or  extortion  by  the 
other;  and  equally  plain  that  relief  is  granted  in  this  class  of  cases  entirely 
irrespective  of  the  question  whether  the  contract  be  executed  or  executoiy. 
It  was,  in  fact,  executed  in  all  these  cases. 

The  series  of  cases  here  referred  to  have  never  been  overruled.  On  the 
contrary,  they  have  been  expressly  sanctioned  and  approved  in  several 
American  cases.     In  Inhabitants  of  Worcester  v.  Eaton,^  Chief  Justice 

1  2  Cowp.  790.  «  1  H.  Bl.  65.  «  8  Emit,  878. 

«  11  Mass.  868. 
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Parker,  after  referring  to  the  cases  of  Smith  v,  Bromley  ^  and  Browning  v. 
Morris,^  and  to  the  distinction  there  taken,  says  :  ''  This  distinction  seems 
to  have  been  ever  afterwards  observed  in  the  English  courts ;  and  being 
founded  in  sound  principle,  is  worthy  of  adoption  as  a  principle  of  common 
law  in  this  country/'  The  case  of  White  v.  Franklin  Bank,*  proceeds  upon 
the  same  distinction.  It  is  impossible,  as  it  seems  to  me,  to  distinguish 
this  case  in  principle  from  that  now  before  the  court.  The  Eevised  Stat- 
utes of  Massachusetts  ^  prohibited  banks  from  making  any  contract  "  for 
the  payment  of  money  at  a  future  day  certain,"  under  a  penalty  of  a  for- 
feiture of  their  charter.  The  plaintiff  had  deposited  money  with  the 
defendant  in  February,  to  remain  until  the  10th  day  of  August ;  and  the 
action  was  brought  to  recover  this  money.  It  was  objected  that  the  con- 
tract was  illegal  and  the  parties  pai'ticeps  criminis,  but  the  defence  was 
overruled.  This  is  by  no  means  an  anomalous  case,  as  the  counsel  for  the 
receiver  upon  the  argument  of  this  case  seemed  to  suppose.  On  the  con- 
trary, it  belongs  clearly  to  the  same  class  with  the  English  cases  just 
reviewed.  Wilde,  J.,  who  delivered  the  opinion  of  the  court,  after  refer- 
ring to  those  cases,  and  quoting  the  remarks  of  Chief  Justice  Parker  in 
Inhabitants  of  Worcester  v.  Eaton,  given  above,  says :  "  The  principle  is 
in  every  respect  applicable  to  the  present  case,  and  is  decisive.  The  pro- 
hibition is  particularly  levelled  against  the  bank,  and  not  against  any  person 
dealing  with  the  bank.  In  the  words  of  Lord  Mansfield,  *  the  statute  it- 
self, by  the  distinction  it  makes,  has  marked  the  criminal.'  The  plainti£F 
is  subject  to  no  penalty,  but  the  defendants  are  liable  for  the  violation 
of  the  statute  to  a  forfeiture  of  their  charter." 

Again,  in  the  case  of  Lowell  v.  Boston  and  Lowell  Ilailroad  Company,' 
where  the  objection  was  raised  that  the  parties  were  particeps  eriminis,  the 
same  Justice  says  :  "  In  respect  to  offences  in  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed  equally  guilty,  and  courts 
will  not  inquire  into  their  relative  guilt*  But  where  the  offence  is  merely 
malnm  prohibitum,  and  is  in  no  respect  immoral,  it  is  not  against  the  policy 
of  the  law  to  inquire  into  the  relative  delinquency  of  the  parties,  and  to 
administer  justice  between  them,  although  both  parties  are  wrong-doers," 
The  same  doctrine  was  reiterated  in  Atlas  Bank  v.  Nahant  Bank,*  The 
principle  of  these  cases  was  also  adopted  by  our  own  supreme  court  in  the 
case  Mount  v,  Waite.^  The  action  was  to  recover  back  money  which 
the  plaintiffs  had  paid  to  the  defendants  for  insuring  lottery  tickets  con- 
trary to  the  policy  of  a  statute  passed  in  1807.  Kent,  C.  J.,  says :  "The 
plaintiffs  here  committed  no  crime  in  making  the  contract.  They  violated 
no  statute,  nor  was  the  contract  malum  in  se,  I  think,  therefore,  the 
maxim  as  to  parties  in  pari  delicto  does  not  apply,  for  the  plaintiffs  were 
not  in  delicto J*^ 

»  Dougl.  670,  in  note.  «  2  Cowp.  790.         «  22  Pick.  181,  *  Ch.  86,  §  57. 

»  28  Pick.  24.  *  3  Met  681.  '  7  Johns.  434. 
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This  case  is  the  last  of  the  class  to  ivhich  I  shall  refer ;  and  I  think  it 
would  be  difficult  to  find  a  series  of  ctises,  running  through  almost  a  cen 
turj,  more  uniform  and  consistent  in  tone  and  principle  and  in  the  distinc* 
tions  upon  which  they  are  based.  They  have  never,  so  far  as  I  am  aware, 
been  overruled ;  and  I  know  of  no  principle  which  would  justify  this  court 
in  disregarding  them.  The  doctrine  seems  to  me  eminently  reasonable  and 
just,  and  I  discover  no  principle  of  public  policy  to  which  it  stands  opposed 
On  the  contrary,  I  concur  in  the  sentiment  which  Judge  Wilde,  in  White 
V,  Franklin  Bank,  expresses,  thus :  '*  To  decide  that  this  action  cannot  be 
maintained,  would  be  to  secure  to  the  defendants  the  fruits  of  an  illegal 
transaction,  and  would  operate  as  a  temptation  to  all  banks  to  violate  the 
statute,  by  taking  advantage  of  the  unwary  and  of  those  who  may  have  no 
actual  knowledge  of  the  existence  of  the  prohibition,  and  who  may  deal 
with  a  bank  without  any  suspicion  of  the  illegality  of  the  transaction  on  the 
part  of  the  bank." 

This  language  is  as  applicable  to  the  case  before  us  as  to  that  in  which 
it  was  used.  It  is  said  that  all  persons  dealing  with  banks  and  other  cor- 
porations are  presumed  to  know  the  extent  of  their  powers.  This  is  no 
doubt  technically  true,  and  yet  we  cannot  shut  our  eyes  to  the  fact,  that 
in  very  many  cases  it  is  a  mere  legal  fiction.  If  we  take  the  present  case 
as  an  example,  it  is  plain  that  it  would  not  have  been  easy  for  the  Morris 
Canal  and  Banking  Company  with  the  charter  of  the  Trust  and  Banking 
Company  and  the  restraining  act  both  before  them,  to  determine  whether 
the  issue  of  these  certificates  in  payment  for  State  stocks  would  violate 
either ;  and  yet,  upon  the  doctrine  here  contended  for,  an  honest  mistake 
in  this  respect  would  visit  upon  the  former  company  a  forfeiture  of  the 
entire  amount  of  stocks  transferred,  which  the  latter  company,  if  disposed, 
might  pocket.  Such  a  principle  would  afford  the  strongest  possible  induce- 
ment for  banks  to  transgress  the  law.  All  that  they  could  'get  into  their 
hands,  by  persuading  others  to  take  their  unauthorized  paper,'  would  be 
theirs.  Under  such  a  rule,  arguments  to  make  it  appear  that  they  have 
power  to  do  what  they  really  have  not,  might  be  made  to  constitute  the 
most  available  portion  of  their  capital ;  and  unauthorized  dealing  in  lai^e 
amounts,  with  foreign  states  or  corporations  not  familiar  with  our  laws,  the 
most  profitable  branch  of  their  business.  These  considerations  go,  in  my 
judgment,  to  strengthen  and  confirm  the  doctrine  of  the  cases  referred  to, 
which  hold  that  relief  may  be  granted  to  the  more  innocent,  when  the 
parties  are  not  in  pari  delicto. 

The  rule  laid  down  in  those  cases  for  determining  which  is  the  more 
guilty  party  is  directly  applicable  to  the  present  case,  so  far  as  the  trans- 
action is  held  to  fall  within  the  provisions  of  the  restraining  act.  It  has 
been  conceded,  as  was  contended  by  the  counsel  for  the  receiver  upon  the 
argument,  that  the  issuing  of  the  certificates  in  this  case  was  a  violation 
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of  §§  3,  6,  and  7  of  the  act  concerning  unauthorized  banking.^  It  will  be 
seen,  by  referring  to  those  sections,  that  the  penalties  are  imposed  exchi- 
sively  upon  the  corporation  violating  the  provisions  of  the  act,  and  upon 
its  officers  and  members.  So  far,  therefore,  as  the  defence  is  based  upon  a 
violation  of  the  restraining  act,  there  is  that  statutory  designation  of  the 
guilty  party  upon  which  most  of  the  cases  to  which  I  have  referred  are 
made  to  rest.  But  it  is  obvious  that  the  general  principle  for  which  I 
contend  applies  equally  to  that  branch  of  the  defence  which  rests  upon  the 
ground  that  the  act  of  the  banking  company,  in  issuing  the  notes,  was 
ultra  vires  and  against  public  policy.  The  imposition  of  the  penalties  for 
a  violation  of  the  restraining  law  upon  the  corporation  alone,  does  not  make 
it  the  guilty  party,  but  it  is  simply  evidence  that  the  legislature  so  regarded 
it;  and  the  reasons  are  equally  strong  for  fixing  the  principal  guilt  upon 
the  same  party  where  its  acts  merely  violate  the  principle  of  public  policy. 
Although  persons  dealing  with  corporations  are,  for  certain  purposes,  pre- 
sumed to  know  the  extent  of  their  corporate  powers,  yet  this  is  by  no 
means  a  safe  rule  by  which  to  measure  the  moral  delinquency  of  the  respec- 
tive parties.  To  me,  therefore,  it  seems  plain,  that  whether  we  regard  the  net 
of  the  Trust  and  Banking  Company  in  issuing  the  certificates  in  question  as 
a  violation  of  the  restraining  law,  or  as  simply  ultra  vires,  or  as  against  public 
policy,  the  corporation  is  to  be  regarded  as  comparatively  the  guilty  party. 
I  wish  here  brieflv  to  refer  to  another  class  of  cases  decided  in  this  State, 
and  known  as  the  Utica  Insurance  cases,  not  as  authority  for  my  conclu- 
sion, but  by  way  of  illustrating  the  distinctions  to  which  I  have  adverted. 
The  first  of  these  is  The  Utica  Insurance  Company  v.  Scott^  The  action 
was  upon  a  promissory  note  discounted  by  the  insurance  company  in  the 
ordinary  way  of  discounting  by  a  bank.  It  was  held  that  the  insurance 
company  had  no  power  to  discount  notes ;  and  that  in  so  doing  it  had  vio- 
lated the  restraining  act.  But  the  court  say :  "  In  analogy  to  the  statute 
against  gaming,  the  notes  and  securities  are  absolutely  void,  into  whatever 
hands  they  may  pass;  but  there  is  a  material  distinction  between  the  secu- 
rity and  the  contract  of  lending.  The  lending  of  money  is  not  declared  to 
be  void,  and,  therefore,  whenever  money  has  been  lent,  it  may  be  recovered, 
although  the  security  itself  is  void."  *  Judgment  was,  however,  given  for 
the  defendant  in  that  case,  because  the  action  was  brought  upon  the  note 
alone.  The  next  case  was  that  of  The  Utica  Insurance  Company  v.  Kip.' 
This,  also,  was  an  action  upon  a  note  discounted  by  the  insurance  company ; 
but  the  declaration  also  contained  a  count  for  money  lent.  The  plaintiff 
recovered ;  and  the  court  say :  **  The  illegal  contract,  if  any,  was  not  the 
loan,  for  the  plaintiffs  had  a  right  to  loan  the  money  to  the  defendants ; 
but  it  was  the  agreement  to  secure  the  loan  by  a  note  discounted.  Avoid- 
ing what  was  illegal  does  not  avoid  what  was  lawful.  The  action  for 
money  lent  is  rather  a  disaffirmance  of  the  illegal  contract."      Similar 

1  1  R.  S.  712.  2  19  Johns.  1.  «  8  Cow.  20. 
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decisions  were  made  in  three  subsequent  cases,  viz. :  The  Utica  Insurance 
Company  v.  Cadwell,^  Same  t^.  Kip,'  and  Same  v,  Bloodgood.* 

These  cases  have  never  been  overruled ;  and  yet  I  think  I  may  say,  they 
have  generally  been  regarded  with  some  suspicion  as  to  their  soundness. 
In  New  Hope  Company  v,  Poughkeepsie  Silk  Company/  Nelson,  J.,  in 
speaking  of  them,  says :  '^  Whether  the  doctrine  of  these  cases  is  well 
founded  and  may  be  upheld  upon  established  principles  or  not,  or  whether  the 
result  was  not  ultimately  influenced  by  the  peculiar  phraseology  and  powers 
of  the  charter  of  The  Utica  Insurance  Company,  in  respect  to  which  they 
arose,  it  is  not  necessary  at  present  to  examine.  I  am  free  to  say,  in  either 
aspect,  I  should  have  great  diificulty  in  assenting  to  them.**  There  is, 
undoubtedly, ''  great  difficulty  "  in  reconciling  these  cases  with  the  settled 
rules  in  regard  to  illegal  contracts ;  and  the  difficulty  consists  precisely  in 
this,  that  the  court,  in  the  Utica  Insurance  cases,  have  given  to  the  guilty 
party  the  benefit  of  a  principle  which  is  only  applicable  to  the  more  inno- 
cent In  the  first  case  in  which  the  Insurance  company  recovered,  viz.. 
The  Utica  Insurance  Company  v.  Kip,  the  court  cite  and  rely  upon  the 
following  passage  from  Comyn :  ''  Where  the  action  is  in  affirmance  of 
an  illegal  contract,  the  object  of  which  is  to  enforce  the  performance  of  an 
engagement  prohibited  by  law,  such  an  action  can  in  no  case  be  main- 
tained ;  but  where  the  action  proceeds  in  disaffirmance  of  such  a  contract, 
and  instead  of  endeavoring  to  enforce  it  presumes  it  to  be  void,  and  seeks 
to  prevent  the  defendant  from  retaining  the  benefit  which  he  derived  from 
an  unlawful  act,  there  it  is  consonant  to  the  spirit  and  policy  of  the  law 
that  he  should  recover."  *  Comyn  cites  as  authority  for  this  passage,  the 
case  of  Jaques  v.  Withy,*  which  is  one  of  the  cases  to  which  I  have  referred, 
in  which  the  plaintiff  recovered  on  the  ground  that  he  was  not  in  pari  delicto 
with  the  defendant ;  and  on  turning  to  that  case  it  will  be  seen  that  the 
-passage  is  copied  verbatim  from  the  argument  of  Serjeant  Adair,  counsel 
for  the  plaintiff.  It  is  thus  made  apparent  that  the  doctrine  of  the  Utica 
Insurance  cases  is  built,  in  part,  at  least,  upon  the  principles  and  arguments 
which  lie  at  the  foundation  of  the  class  of  cases  just  passed  in  review.  More 
can  scarcely  be  needed  to  justify  the  doubt  which  has  been  cast  upon  these 
insurance  oases.  How  principles,  appropriately  used  to  sustain  a  recov- 
ery against  a  party,  upon  the  express  ground  that  he  is  the  party  upon 
whom  the  prohibition  and  penalties  of  the  law  attach,  can  be  made  avail- 
able to  justify  a  recovery  by  a  party  so  situated,  is  certainly  difficult  to 
comprehend. 

But,  notwithstanding  the  misapplication  to  these  cases  of  the  principles 
for  which  I  contend,  the  cases  themselves  afford  strong  evidence  of  the 
appreciation,  by  the  court,  of  the  soundness  of  those  principles.  Indeed, 
few,  as  it  seems  to  me,  will  be  found  to  deny  either  the  justice  or  policy  of 

»  8  Wend.  296.  «  8  Wend.  8(59.  »  4  Wend.  662. 

«  25  Wend.  648.  *  2  Com.  Con.  part  2,  ch.  4,  art.  20.      «  1  H.  Bl.  65. 
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the  rule  which  refuses  to  permit  the  guilty  party  to  retain  the  fruits  of  an 
illegal  transaction  at  the  expense  of  the  more  innocent.  But  were  it  other' 
wise,  the  rule,  as  I  have  shown,  is  indisputably  established ;  and  that  the 
present  case  falls  within  that  rule  is  entirely  clear.  We  have  next,  then, 
to  ascertain  the  relief  to  which  the  Morris  Canal  and  Banking  Company 
would,  if  the  claimant  upon  the  record,  be  entitled. 

The  illegal  contract  itself  is  of  course  void,  and  no  part  of  it  can  be  en- 
forced. It  is  impossible,  I  think,  to  sustain  the  reasoning  adopted  in  the 
Utica  Insurance  cases ;  by  which  that  part  of  the  contract  which  embraces 
the  loan  (in  this  case,  the  sale)  is  separated  from  the  portion  relating  to 
the  security,  and  upheld  as  a  distinct  and  valid  contract.  The  contract 
there,  as  here,  was  entire ;  and  it  is  contrary  to  nil  the  rules  which  have 
been  applied  to  illegal  contracts  to  discriminate  between  their  different 
parts,  and  hold  one  portion  valid  and  the  other  void.  Eecoveries  are  not 
had  in  such  cases  upon  the  basis  of  the  express  contract,  which  is  tainted 
with  illegality;  but  upon  an  implied  contract,  founded  upon  the  moral 
obligation  resting  upon  the  defendant  to  account  for  the  money  or  property 
received.  The  claim  presented  by  the  State  of  Indiana  to  the  referees  was 
in  general  terms,  and  broad  enough  to  embrace  a  demand  arising  upon  an 
implied  contract  to  pay  for  the  bonds  transferred ;  and  it  has  been  re- 
peatedly held  that  a  corporation  may  become  liable  upon  such  a  contract 
founded  upon  a  moral  obligation,  like  that  existing  in  this  case.  Bank  of 
Columbia  v.  Patterson,  Adm. ;  ^  Dauforth  v,  Schoharie  Tuinpike  Company ;  ^ 
Bank  of  U.  S.  v.  Dandrige.* 

It  follows,  from  these  principles,  that  if  the  Morris  Canal  and  Banking 
Company  was  the  claimant  upon  the  record,  it  would  be  entitled  to  recover, 
not  the  specific  balance  due  upon  the  certificates,  nor  the  price  agreed  to 
be  paid  for  the  stocks,  but  so  much  as  the  stocks  transferred  were  reason- 
ably  worth  at  the  time  of  such  transfer,  with  interest,  deducting  therefrom 
whatever  has  been  actually  paid  in  any  form  by  the  North  American  Trust 
and  Banking  Company  for  the  same,  and  leaving,  however,  the  contract 
of  sale,  so  far  as  it  has  been  executed  by  payment,  or  its  equivalent, 
undisturbed. 

The  only  remaining  question  is,  whether  the  State  of  Indiana  has  suc- 
ceeded to  the  rights  of  the  Morris  Canal  and  Banking  Company  in  this 
respect.  If,  as  it  seems  to  have  been  held  by  the  Supreme  Court  both  at 
special  and  general  terms,  the  Canal  and  Banking  Company  acted  in  the 
sale  of  the  stocks  as  the  agent  of  the  State  of  Indiana,  then,  of  course,  the 
latter,  as  the  principal,  is  the  proper  party  here.  But  aside  from  this,  I 
cannot  doubt  that  a  coui*t  of  equity  would  hold,  upon  the  face  of  the  trans- 
action, that  it  was  the  intention  of  the  Morris  Canal  and  Banking  Company 
to  transfer  to  the  State  its  entire  claim  against  the  Trust  and  Banking  Com- 
pany, growing  out  of  the  sale  of  the  stocks,  and  would,  if  necessary,  compel 

1  7  Cranch,  299.  «  12  Johns.  227.  «  12  Wheat  64. 
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any  formal  defects  in  such  transfer  to  be  supplied ;  and  as  the  proceeding 
here  is  of  an  equitable  nature,  the  court,  upon  well  settled  principles,  will 
regard  what  ought  to  be  done  as  having  been  done. 

The  judgment  of  the  Supreme  Court  should  be  modified  in  accordance 
with  these  principles,  and  the  proceedings  remitted. 

A.  S.  Johnson,  J.,  dissented. 

Judgment  tnodifiecL 


THOMAS  V.   CITY  OF  RICHMOND. 
In  thb  Supreme  Court  of  the  United  States,  December  Term,  1870. 

[Reported  in  12  Wallace,  849.] 

Error  to  the  Circuit  Court  for  the  District  of  Virginia,  on  a  suit  upon 
certain  notes  issued  during  the  rebellion  by  the  city  corporation  of  Rich- 
mond ;  the  case  being  thus :  — 

A  statute  Virginia  passed  in  1854,  and  reproduced  in  the  code  of  1860, 
thus  enacts :  — 

"  Section  15.  All  members  of  any  association,  or  company  that  shall 
trade  or  deal  as  a  bank  or  carry  on  liankiug  without  authority  of  law,  and 
their  officers  and  agents  therein,  shall  be  confined  in  jail  not  more  than  six 
months,  and  fined  not  less  than  (100,  nor  more  than  $500. 

"  Section  16.  Every  free  person,*  who  with  intent  to  create  a  circulating 
medium,  shall  issue,  without  authority  of  law,  any  note  or  other  security, 
purporting  that  money  or  other  thing  of  value  is  payable  by,  or  on  behalf 
of,  such  person,  and  every  officer  and  agent  of  such  person  therein,  shall 
be  confined  in  jail,"  etc. 

"Section  17.  If  a  free  person  pass  or  receive  in  payment  any  note  or 
security,  issued  in  violation  of  either  of  the  two  preceding  sections,  he  shall 
be  fined  not  less  than  820  nor  more  than  (100. 

"  Section  19.  In  every  case  where  a  note  of  a  less  denomination  than  $5 
is  offered  or  issued  as  money,  whether  by  a  bank,  corporation,  or  by  indi- 
viduals, the  person,  firm,  or  association  of  persons,  corporation,  or  body 
politic  so  issuing,  shall  pay  a  fine  of  $10." 

By  the  charter  of  the  city  of  Richmond,*  that  city  "  may  contract  or  be 
contracted  with,''  and  is  endowed  generally  with  '^all  the  rights,  franchises, 
capacities,  and  powers  appertaining  to  municipal  corporations."  The  char- 
ter also  provides  that  "  the  council  of  the  city  may  in  the  name  and  for  the 
use  of  the  city  contract  loans,  and  cause  to  be  issued  certificates  of  debt  or 
bonds."* 

1  By  the  express  provision  of  the  enactment  the  word  ''  person  "  includes  corporation. 

>  Chapter  54  of  the  code  of  1849,  p.  282,  was  followed  by  the  act  of  March  30th,  1852 
(Session  Acts,  p.  259),  and  the  act  of  March  18th,  1861  (lb.  158). 

>  Sessions  Acts,  1852,  p.  265,  §  46  ;  1861,  p.  169,  §  75. 
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In  this  state  of  things  the  city  of  Richmond,  in  April,  1861,  upon  the 
breaking  out  of  the  rebellion,  passed  an  ordinance  for  the  issue  by  the  city 
of  $300,000,  of  corporation  notes  of  (2,  81,  50  cents,  and  25  cents ;  and 
the  notes  were  accordingly  issued ;  the  city  receiving  in  exchange  the  bank 
notes  of  the  State  then  in  circulation,  -between  which  and  gold  the  differ- 
ence at  the  time,  compared  with  what  it  became  subsequently,  was  small ; 
five  per  cent  to  ten  per  cent. 

On  the  19th  March,  1862,  and  the  29th  of  the  same  month  and  year,  a 
so-called  "legislature  of  Virginia,"  the  body  being  composed  of  representa- 
tives from  parts  of  the  State  in  rebellion  against  the  Federal  government, 
passed  an  act,  by  whose  language  the  issue  of  th6  sort  of  notes  in  question 
was  made  valid,  and  the  city  obliged  to  redeem  them. 

In  October,  1868,  the  rebellion  being  now  suppressed,  and  the  city  refus- 
ing to  pay  the  notes,  one  Thomas  and  others,  holders  of  a  quantity  of  them, 
brought  assumpsit  against  the  city  of  Richmond,  in  the  court  below,  to  re- 
cover certain  ones  which  they  held.  The  declaration  contained  a  special 
count  on  the  notes  and  the  common  money  counts.  The  defendants 
pleaded  the  general  issue  and  the  statute  of  limitations.  A  jury  being 
waived,  the  case  was  tried  by  the  court,  which  found :  — 

1st.  That  the  notes  were  void  when  they  were  issued,  because  they  were 
issued  to  circulate  as  currency,  in  violation  of  the  law  and  policy  of  the 
State  of  Virginia,  and, 

2d.  That  the  said  notes  were  not  made  valid  or  recoverable  by  the  acts 
of  the  19th  March,  1862,  and  29th  March,  1862,  or  either  of  them,  because 
the  said  acts  were  passed  by  a  legislature  not  recognized  by  the  United 
States,  and  in  aid  of  the  rebellion. 

The  court  accordingly  gave  judgment  for  the  defendant.  To  review  that 
judgment  the  case  was  brought  here  by  the  plaintiff. 

Mr.  Conway  Robinson  for  the  plaintiff  in  error. 

Mr.  John  A,  Meredith,  contra,  for  the  city. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

First.  The  court  finds  as  a  fact  that  the  notes  upon  which  the  present 
action  is  brought  were  issued  to  circulate  as  currency ;  and,  as  matter  of 
law,  that  this  was  in  .violation  of  the  law  and  policy  of  Virginia,  and  that, 
therefore,  the  notes  were  void. 

It  is  contended,  however,  that  although  the  notes  themselves  should  be 
deemed  void,  yet  the  city  received  the  money  therefor,  and  ought  not,  in 
conscience,  to  retain  it ;  and,  therefore,  that  the  action  can  be  nmintained 
on  the  count  for  money  had  and  received.* 

If  the  defendant  were  a  banking  or  other  private  corporation,  and  had 
issued  notes  contrary  to  law,  and  had  incurred  penalties  therefor,  no  penalty 
being  imposed  upon  the  receiver  or  holder  of  the  notes,  this  argument  might 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  count  for  money  had  and 
received.  —  Ed. 
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be  sound.^  In  the  cose  of  The  Oneida  Bank  v.  The  Ontario  Bank,^  in  which 
the  defendant  had  issued  post  notes  contrary  to  a  statute  of  New  York,  it 
was  held  that  the  holder  could  recover  the  money  advanced  therefor.  "  The 
argument  for  the  defendant  against  this  position,'*  says  Chief  Justice  Com- 
BTOCE,  "rests  wholly  on  the  idea  that  Perry,  in  receiving  the  post-dated 
drafts,  was  as  much  a  public  offender  as  the  bank  or  its  officers  issuing 
them.  .  .  .  But  such  were  not  the  relations  of  the  parties.  .  .  .  Whatever 
there  was  of  guilt,  in  the  issuing  of  the  drafts,  it  was  the  creature  of  the 
statute.  .  •  •  By  that  authority,  and  that  alone,  the  bank  is  prohibited 
from  issuing,  but  not  the  dealer  from  receiving ;  and  the  punishment  is 
denounced  only  against  the  individual  banker,  or  the  officers,  agents,  and 
members  of  the  association.  ...  If  the  issuing  of  the  drafts  was  prohib- 
ited,  and  if  they  were  also  void.  Perry,  nevertheless,  had  a  right  to  demand 
and  recover  the  sums  of  money  which  he  actually  loaned  to  the  defendant." 
This  is  in  accordance  with  the  general  principles  of  law  on  this  subject* 
"Lord  Mansfield,  in  Smith  v.  Bromley,  as  long  ago  as  1 760,  laid  down  the 
doctrine,  which  has  ever  since  been  followed,  in  these  words :  "  If  the  act 
be  in  itself  immoral,  or  a  violation  of  the  general  laws  of  public  policy,  both 
parties  are  in  pari  delicto^  but  where  the  law  violated  is  calculated  for  the 
protection  of  the  subject  against  oppression,  extortion,  and  deceit,  and  the 
defendant  takes  advantage  of  the  plaintiff's  condition  or  situation,  then 
the  plaintiff  shall  recover."  *  In  that  case  the  plaintiff  had  given  the  de- 
fendant money  to  sign  her  brother's  bankrupt  certificate,  and  she  was 
allowed  to  recover  it  back,  the  law  prohibiting  any  creditor  from  receiving 
money  for  such  a  purpose.  Whilst  the  general  principle  has  been  fre- 
quently recognized,  the  application  of  it  to  particular  cases  has  been  some- 
what diverse.  Mr.  Frere,  in  his  note  to  Smith  v.  Bromley,^  thus  sums  up 
the  result  of  the  cases :  A  recovery  can  be  had,  as  for  money  had  and  re- 
ceived, (1st)  where  the  illegality  consists  in  the  contract  itself,  and  that 
contract  is  not  executed,  —  in  such  case  there  is  a  loctis  pcenttenttce,  the 
delictum  is  incomplete,  and  the  contract  may  be  rescinded  by  either  party ; 
(2d)  where  the  law  that  creates  the^  illegality  in  the  transaction  was  de. 
signed  for  the  coercion  of  one  party  and  the  protection  of  the  other,  or 
where  the  one  party  is  the  principal  offender  and  the  other  only  criminal 
from  a  constrained  acquiescence  in  such  illegal  conduct,  —  in  such  cases 
there  is  no  parity  of  delictum  at  all  between  the  parties,  and  the  party  so 
protected  by  the  law,  or  so  acting  under  compulsion,  may,  at  any  time,  resort 
to  the  law  for  his  remedy,  though  the  illegal  transaction  be  completed.* 

1  Smart  V.  Hyde,  78  Me.  832 ;  White  v.  Franklin  Bank,  22  Pick.  181 ;  Curtis  ». 
Leavitt,  16  N.  Y.  9,  accord  —  Ed. 

«  21  N.  Y.  496.  8  2  Dougl.  696,  n.  *  2  Dougl.  697,  a. 

*  See  the  cases  collected  in  2  Comyn  on  Contracts,  108-131 ;  1  Selwyn's  Nisi  Prias, 
87-100;  8  Phillips  on  Evidence,  119;  2  Oreenleaf  on  Evidence,  §  121,  p.  120;  Chitty  on 
Contracts,  550,  552,  553,  and  notes. 
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Now,  in  cases  of  bills,  or  other  obligations,  illegally  issued  bj  a  banking 
or  other  private  corporation,  which  has  received  the  consideration  therefor, 
it  would  enable  them  to  commit  a  double  wrong  to  hold  that  they  might 
repudiate  the  illegal  obligations,  and  also  retain  the  proceeds.  Hence, 
where  the  parties  are  not  in  pari  delicto,  actions  are  sustained  to  recover 
back  the  money  or  other  consideration  received  for  such  obligations,  though 
the  obligations  themselves,  being  against  law,  cannot  be  sued  on.  The  cor- 
poration issuing  the  bills  contrary  to  law,  and  against  penal  sanctions,  is 
deemed  more  guilty  than  the  members  of  the  community  who  receive  them 
whenever  the  receiving  of  them  is  not  expressly  prohibited.  The  latter  are 
regarded  as  the  persons  intended  to  be  protected  by  the  law  ;  and,  if  they 
have  not  themselves  violated  an  express  law  in  receiving  the  bills,  the  prin- 
ciples of  justice  require  that  they  should  be  able  to  recover  the  money  re- 
ceived by  the  bank  for  them.  But  if  the  parties  are  in  pari  delicto^  as,  if 
the  consideration  as  well  as  the  bills  or  other  obligation  is  tainted  with  ille- 
gality or  immorality,  as  it  would  be  if  loaned  or  advanced  for  the  purpose 
of  aiding  in  any  illegal  or  immoral  transaction,  or  if  the  receiving  as  well  as 
passing  or  issuing  the  bills  is  forbidden  by  law,  then  the  holder  is  without 
legal  remedy,  and  the  parties  are  left  to  themselves. 

But,  in  the  case  of  municipal  and  other  public  corporations,  another  con- 
sideration intervenes.  They  represent  the  public,  and  are  themselves  to  be 
protected  against  the  unauthorized  acts  of  their  officers  and  agents,  when  it 
can  be  done  without  injury  to  third  parties.  This  is  necessary  in  order  to 
guard  against  fraud  and  peculation.  Persons  dealing  with  such  officers  and 
agents  are  chargeable  with  notice  of  the  powers  which  the  corporation  pos- 
sesses, and  are  to  be  held  responsible  accordingly.  The  issuing  of  bills  as 
a  currency  by  such  a  corporation  without  authority  is  not  only  contrary  to 
positive  law,  but,  being  ultra  vires,  is  an  abuse  of  the  public  franchises  which 
have  been  conferred  upon  it ;  and  the  receiver  of  the  bills,  being  chargeable 
with  notice  of  the  wrong,  is  in  pari  delicto  with  the  officers,  and  should  have 
no  remedy,  even  for  money  had  and  received,  against  the  corporation  upon 
which  he  has  aided  in  inflicting  the  wrong.  The  protection  of  public  corpo- 
rations from  such  unauthorized  acts  of  their  officers  and  agents  is  a  matter 
of  public  policy  in  which  the  whole  community  is  concerned.  And  those 
who  aid  in  such  transactions  must  do  so  at  their  peril. 

According  to  these  principles  no  recovery  could  have  been  had  against 
the  city,  either  on  the  bills  themselves  or  on  a  claim  for  money  had  and 
received.  It  was  against  the  law  of  the  State  to  issue  them.  It  was  a 
penal  offence  in  both  the  person  who  paid  and  the  person  who  received 
them,  and  they  were  issued  by  a  municipal  corporation  which  had  no  power, 
and  which  was  known  to  have  no  power  to  issue  them. 

Judgment  affirmed* 
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DAVID  FOULKE  v.  THE  SAN  DIEGO  AND  GILA  SOUTHERN 

PACIFIC   RAILROAD  COMPANY. 

In  the  Supreme  Court  of  California,  July  Term,  1876. 

[Reported  in  51  California  Reports,  365.] 

Appeal  from  the  District  Court,  Eighteenth  Judicial  District,  County 
of  San  Diego. 

On  the  17th  of  September,  1872,  the  defendant,  by  its  president,  em- 
ployed Isaac  Hartman,  an  attomey-at-law,  to  conduct  legal  proceedings  in 
the  courts  for  the  condemnation  of  certain  lands  in  the  city  of  San  Diego, 
for  the  use  of  the  defendant,  and  agreed  to  pay  him  therefor  the  sum  of 
one  thousand  dollars.  Hartman  entered  upon  the  performance  of  the 
services,  and  continued  in  the  same  until  directed  by  the  defendant  to 
discontinue  the  proceedings.  During  the  rendition  of  the  services  the 
defendant  had  notice  of  the  same,  through  its  officers,  who  frequently  con- 
ferred with  him  in  relation  to  the  business.  On  the  13th  of  September, 
1873,  Hartman  assigned  his  demand  to  the  plaintiff,  who  brought  this 
action  to  recover  the  same.  The  complaint  contained  a  count  on  the  spe- 
cial promise  to  pay  one  thousand  dollars,  and  also  averred  that  the  services 
were  worth  that  sum.  The  court  found  as  a  fact  that  the  defendant 
agreed  to  pay  one  thousand  dollars,  but  failed  to  find  the  value  of  the  ser- 
vices, and  rendered  judgment  for  the  plaintiff  for  the  one  thousand  dollars. 
The  defendant  appealed  from  the  judgment  and  from  an  order  denying  a 
new  trial. 

McConnell^  Bvcknell  and  RothchUd  for  the  appellant. 

A.  Brunson  for  the  respondent. 

By  the  Court,  McKinstrt,  J.  Section  10  of  the  act  of  1861,  concerning 
railroad  corporations,  provides :  '*  No  contract  shall  be  binding  upon  the 
company  unless  made  in  writing." 

In  Pixley  v,  W.  P.  R.  R.  Co.*  it  was  held  that  the  clause  above  quoted 
referred  to  executory  and  not  to  executed  contracts,  and  that  when  a  cor- 
poration takes  and  holds  the  benefit  derived  from  the  performance  of  a 
contract  not  in  writing,  it  is  liable  to  the  extent  of  the  benefit  received. 

There  are  indeed  dicta  in  the  opinions  delivered  in  Pixley  v.  Western 
Pacific  Railroad  Company,  to  the  apparent  effect  that  where  all  has  been 
done  by  the  other  contracting  party  which  the  contract  requires  of  him, 
the  corporation  should  be  held  to  have  ratified  the  express  contract,  and  a 
recovery  be  had  according  to  the  terms  of  such  contract. 

But  these  were  not  called  for  by  the  circumstances  of  that  case,  which 
was  an  action  on  the  quantum  meruit. 

I  83  Gal.  198. 
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The  true  rule  to  be  deduoed  from  the  opinions  in  Pixlej  v.  Western 
Pacific  Railroad  Company,  is,  the  provision  of  the  statute  must  he  limited 
to  contracts  ivholly  executory.  It  cannot  refer  to  those  liabilities  which 
the  law  itself  implies  from  benefits  received  and  actually  enjoyed,  where  the 
services  have  been  performed  on  the  one  side  and  received  and  ei\joyed  on 
the  other. 

In  the  last  class  of  cases,  however,  the  action  must  be  brought  upon  the 
implied  promise,  and  the  recovery  must  be  limited  to  the  value  of  the 
actual  benefit  received. 

The  record  of  the  case  before  us  contains  no  finding  of  the  value  or 
reasonable  worth  of  the  services  performed  by  plaintiffs  assignor. 

Judgment  and  order  reversed^  and  cause  remanded  far  a  new  trial. 


ROBERT  M.   MORVILLE  v.   AMERICAN  TRACT  SOCIETY. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  Sbpte&iber  7,  1877. 

[Reported  in  128  Masaachutetti  Reporti,  129.] 

Motion  in  the  Superior  Court  to  accept  an  award  of  three  arbitrators 
upon  a  submission,  entered  into  before  a  justice  of  the  peace  under  the 
Gen.  Sts.  c.  147,  §  1,  of  the  following  demand  :  "The  right  of  R  W.  Mor- 
ville  to  recover  from  the  American  Tract  Society  the  sum  of  $5000  alleged 
to  have  been  given  in  the  month  of  March,  1869,  by  said  Morville  (imder 
the  assumed  name  of  '  Union  *)  to  said  society,  and  by  said  society  to  have 
been  received  and  accepted  upon  certain  conditions,  to  be  by  said  society 
performed,  which  it  is  alleged  have  not  been  fulfilled,  and  for  breach  of 
which  said  sum  is  claimed  with  interest." 

The  award  of  the  arbitrators,  signed  by  all  of  them,  after  stating  that 
the  parties  appeared  before  them,  presented  their  evidence,  and  were  heard 
by  counsel,  proceeded  as  follows  :  "  Whereupon  the  undersigned  considered 
the  matter,  and  do  now  determine  and  award  that  the  said  Robert  W. 
Morville  shall  receive  and  recover  from  the  said  American  Tract  Society 
the  sum  of  84,600,  which  shall  be  in  full  for  all  claim  for  principal  and 
interest  upon  the  said  demand  submitted  to  us ;  and  we  do  further  award 
that  the  costs  of  this  arbitration  shall  be  paid  by  the  said  American  Tract 
Society,  which  costs  we  do  assess  and  tax  at  the  sum  of  $200." 

The  arbitrators  annexed  to  the  award  the  following  wnting  as  the  foun- 
dation of  the  claim  submitted  to  them  :  — 

Boston,  March  15,  1869.  $5000.  The  American  Tract  Society  ac- 
knowledge the  receipt  of  five  thousand  dollars  from  a  friend,  under  the 
name  of  Union,  to  whom  the  same  shall  be  repaid,  in  case  the  society  is 
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not  allowed  to  retain  its  catholic  condition,  and  unless  fifty  thotisand  dol- 
lars be  raised  for  evangelizutiou  purposes.  Juuus  A.  Pauier,  Treas.,  by 
J.  Wyeth  Coolidgb,  *A8s't  Treas'r. 

On  this  paper  was  the  following  indorsement :  Boston^  May  20,  1870. 
It  has  been  observed  by  the  donor  that  the  term  of  five  years,  in  which 
the  sum  of  $50,000  was  to  be  raised,  was  not  specified  in  the  receipt,  and 
he  requests  me  to  state  that  that  was  the  understanding,  which  I  hereby 
do  state  and  acknowledge.  J.   Wyeth  Coolidob. 

The  defendant  objected  to  the  acceptance  of  the  award,  on  various 
grounds,  the  following  being  those  relied  upon  at  the  argument:  — 

**  1.  That  it  was  not  competent  for  the  defendant  to  submit  the  demand 
to  arbitration. 

**  2.  That  it  was  not  competent  for  the  defendant  to  make  the 
contract."  * 

Judgment  was  ordered  for  the  plaintiff  upon  the  award ;  and  the  defend- 
ant alleged  exceptions. 

J,  W.  May  for  the  defendant. 

H.  D.  Hyde  for  the  plaintiff. 

GoLTy  J.  The  plaintiff  paid  five  thousand  dollars  to  the  American  Tract 
Society,  under  an  agreement  with  the  treasurer  of  that  society  that  it 
should  be  repaid  to  him  in  case  the  society  should  not  be  allowed  to  retain 
its  catholic  condition,  and  unless  fifty  thousand  dollars  be  raised  within  ^yQ 
years  for  evangelization  purposes.  A  receipt  for  the  money,  signed  by  the 
treasurer,  and  reciting  that  agreement,  was  given  to  the  plaintiff.  There 
was  a  failure  of  one  of  the  conditions  named,  but  the  society  refused  to  pay 
the  money  back  to  the  plaintiff. 

The  right  of  the  plaintiff  to  recover  the  money  so  given  was  submitted 
by  the  parties  to  three  arbitrators,  by  a  submission  entered  into  before  a 
justice  of  the  peace  under  the  Gen.  Sts.  c.  1 47.  An  award  in  favor  of  the 
plaintiff  was  duly  retunied  to  the  Superior  Court,  and  many  objections 
were  there  made  by  the  defendant  to  its  acceptance.  It  is  necessary  to 
consider  only  those  which  were  relied  on  at  the  argument. 

The  defendant  insisted  that  the  contract  made  with  the  plaintiff  and 
the  submission  to  arbitration  of  the  claims  arising  under  it,  were  not  within 
the  chartered  powers  of  the  society. 

The  power  to  make  all  such  contracts  as  are  necessary  and  usual  in  the 
course  of  business,  or  are  reasonably  incident  to  the  objects  for  which  a 
private  corporation  is  created,  is  always  implied,  where  there  is  no  positive 
restriction  in  the  charter.  Thus  it  is  not  necessary  that  there  should  be 
express  authority  to  borrow  money,  or  to  make  negotiable  paper,  if  such  is 
the  usual  and  proper  means  of  accomplishing  that  object.     It  is  the  pur- 

1  Only  80  much  of  the  case  is  given  as  relates  to  this  question.  —  £d. 
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pose  of  the  charter  of  the  defendant  to  create  a  corporation  with  power  to 
receive  and  expend  for  the  purposes  named  all  money  given  for  immediate 
use.  If  this  was  all,  there  would  he  strength  in  the  position  that  the 
power  to  receive  and  hold  money  to  any  considerable  amount  or  for  any 
great  length  of  time,  on  deposit,  or  in  trust  for  any  purpose,  was  not  con- 
ferred by  the  charter.  But  there  is  another  clause  which  gives  the  right 
to  hold  real  and  personal  estate  for  the  purpose  of  securing  a  limited  annual 
income  to  be  appropriated  to  the  objects  of  the  society.  Under  this  pro- 
vision we  think  this  contract  can  be  supported.  It  must  be  treated  as 
valid,  unless  it  appears  affirmatively  to  be  a  contract  to  do  something 
which  is  beyond  the  reasonable  exercise  of  the  power  granted.  We  cannot 
say  as  matter  of  law  that  the  right  given  to  a  corporation  to  take  and  hold 
property  for  the  purpose  of  securing  a  specified  yearly  income  does  not 
imply  the  right  to  receive  money  within  the  limits  named,  upon  giving  an 
agreement  to  retuni  it  upon  conditions  which  are  not  illegal  and  do  not 
violate  its  charter,  and  under  which  the  income  of  the  money  is  secured 
to  the  corporation,  so  long  as  the  right  to  hold  the  fund  so  obtained  con- 
tinues. To  hold  otherwise  would  be  to  declare  void  many  conditional  gifts 
to  charitable  and  educational  institutions.  It  is  enough  that  an  award  by 
arbitrators,  having  full  power  to  settle  the  facts  as  well  as  the  law  liotweea 
the  parties,  cannot  be  set  aside  because  the  defendant  is  held  responsible 
on  such  a  contract. 

There  is  another  answer  to  this  objection  which  is  equally  satisfactoiy. 
The  question  is  upon  the  acceptance  of  the  award ;  no  question  of  pleading 
is  involved.  The  award  is  binding,  if  in  any  form  of  action  the  plaintiff  is 
entitled  to  recover.  If  the  defendant  were  to  be  allowed  the  full  benefit 
of  the  point  made,  the  plaintifif  could  only  be  prevented  from  enforcing  his 
express  contract  The  money  of  the  plaintiff  was  taken  and  is  still  held 
by  the  defendant  under  an  agreement  which  it  is  contended  it  had  no 
power  to  make,  and  which,  if  it  had  power  to  make,  it  has  wholly  failed 
on  its  part  to  perform.  It  was  money  of  the  plaintiff,  now  in  the  posses- 
sion of  the  defendant,  which  in  equity  and  good  conscience  it  ought  now 
to  pay  over,  and  which  may  be  recovered  in  an  action  for  money  had  and 
received.  The  illegality  is  not  that  which  arises  when  the  contract  is  in 
violation  of  public  policy  or  of  sound  morals,  and  under  which  the  law  will 
give  no  aid  to  either  party.  The  plaintiff  himself  is  chargeable  with  no 
illegal  act,  and  the  corporation  is  the  only  one  at  fault  in  exceeding  its 
corporate  powers  by  making  the  express  contract  The  plaintiff  is  not 
seeking  to  enforce  that  contract,  but  only  to  recover  his  own  money  and 
prevent  the  defendant  from  unjustly  retaining  the  benefit  of  its  own  illegal 
act.  He  is  doing  nothing  which  must  be  regarded  as  a  necessary  affirmance 
of  an  illegal  act. 

The  right  to  recover  the  money  upon  the  implied  promise,  under  like 
curcumstances,  has  been  heretofore  recognized  by  this  court. 
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lu  White  t^.  Franklin  Bnnk,^  where  an  express  contract  was  roade  oj  a 
bank  for  the  payment  of  a  deposit  at  a  future  day  certain,  against  the  pro- 
hibition of  the  Rev.  Sts.  o.  36,  §  57,  it  was  held  that,  while  no  action  could 
be  maintained  by  the  depositor  upon  the  express  contract,  yet  he  might 
recover  back  the  money,  without  a  previous  demand,  in  an  action  com- 
menced before  the  expiration  of  the  time,  the  parties  not  being  in  pari 
delicto,  and  the  action  being  in  disaffirmance  of  the  illegal  contract.  The 
general  proposition,  that  where  money  is  paid  on  a  contract  which  is  merely 
prohibited  by  statute,  and  the  receiver  is  the  principal  offender,  it  may  be 
recovered  back,  was  laid  down  in  that  case  by  Wilde,  J.,  who  declared  it 
to  be  not  only  consonant  with  principles  of  sound  policy  and  justice,  but 
to  have  been  now  settled  by  authority,  whatever  doubt  may  have  been 
formerly  entertained.  "To  decide,"  he  adds,  *'that  this  action  cannot  be 
maintained,  would  be  to  secure  to  the  defendants  the  fruits  of  an  illegal 
transaction,  and  would  operate  as  a  temptation  to  all  banks  to  violate  the 
statute,  by  taking  advantage  of  the  unwary,  and  of  those  who  may  have 
no  actual  knowledge  of  the  existence  of  the  prohibition." 

Again,  in  Dill  v,  Wareham,'  where  a  town  made  a  contract  with  refer- 
ence to  certain  fisheries  within  its  limits  which  it  had  no  authority  to 
make,  and  which  it  refused  to  perform,  it  was  decided  that  the  plaintiff 
might  recover  back  money  paid  in  advance  on  the  contract,  as  money  had 
and  received  by  the  town  to  his  use. 

The  same  principle  is  recognized  in  New  York.  Utica  Ins.  Co.  r.  Scott ;  • 
Utica  Ins.  Co.  v.  Cadwell ;  *  Utica  Ins.  Co.  v.  Bloodgood.* 

Exceptiofu  overruled. 


THOMPSON  V.  WILLIAMS. 
In  the  Supreme  Court  op  New  Hampshire,  March,  187& 

[Reported  in  68  Ncto  Hampshire  Reports,  248.] 

Assumpsit  for  $75,  the  price  of  two  cows  sold  by  the  plaintiff  to  the 
defendant  on  Sunday.  Fifteen  days  after  the  sale  the  plaintiff  took  the 
cows  from  the  defendant,  claiming  that  the  title  was  not  to  pass  until 
the  price  was  paid.  For  that  taking  the  defendant  brought  an  action  of 
trespass  against  the  plaintiff,  and  recovered  a  judgment  (the  damages  being 
assessed  at  $75)  on  the  ground  (as  the  record  shows)  that  the  cows  were 
the  property  of  the  defendant  by  virtue  of  the  sale  on  Sunday,  and  the  sale 
was  absolute.     That  judgment  the  plaintiff  has  satisfied. 

At  the  trial  of  this  case  the  plaintiff  was  the  sole  witness.  On  cross- 
examination  he  testified  that  on  the  Sunday  of  the  sale  he  was  in  his  saw- 

1  22  Pick.  181.  «  7  Met.  438.  «  19  Johns.  1. 

*  8  Wend.  296.  *  4  Wend.  662. 
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mill  making  repairs,  when  the  defendant  came  in  ;  that  no  one  else  was 
then  present ;  that  the  defendant  wanted  to  buy  the  cows,  and  they  talked 
about  a  sale  of  them ;  that  the  defendant  went  down  and  saw  them,  and 
came  back  to  the  mill ;  that  one  Wiggin  came  in ;  that  the  defendant  said 
he  had  been  down  to  see  the  cows,  and  had  made  up  his  mind  to  give  S75 
for  them ;  that  the  plaintifif  said  he  could  not  sell  them  for  that,  but  finally 
concluded  to  accept  the  offer,  aud  the  bargain  was  made  and  the  defend- 
ant drove  them  home  ;  and  that  at  each  interview  they  talked  a  consider- 
able time  about  the  bargain. 

The  sale  was  not  a  work  of  necessity  or  mercy.  The  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  sale  was  prohibited  by  the  Sunday 
law.^  The  court  denied  the  motion,  and  the  defendant  excepted.  There 
was  nothing  for  the  jury,  unless  the  question  whether  the  sale  was 
''to  the  disturbance  of  others"  was  a  question  of  fact.  The  plaintiff 
claimed  that  the  Sunday  law  is  not  a  defence  in  this  case,  and  that  the 
defendant,  having  asserted  and  maintained  his  title  under  the  Sunday  sale 
in  the  former  suit,  is  estopped  in  this  action  to  set  up  the  defence  of 
Sabbatical  illegality.    Verdict  for  the  plaintiff. 

Hobbs  for  the  defendant. 

Small  for  the  plaintiff. 

Smith,  J.  It  is  matter  of  law  that  whether  any  one  besides  the  plaintiff 
and  the  defendant  was  present  or  not,  the  sale  was  business  of  the  plain- 
tiff's secular  calling,  done  ''  to  the  disturbance  of  others,"  within  the  mean- 
ing of  Gen.  St.  c.  255,  s.  3.  Vamey  v.  French ; '  Smith  v.  Foster ;  *  Bank 
V,  Thompson  ;  *  Geox^  v,  George.* 

The  defendant  is  not  estopped  by  the  judgment  in  the  trespass  suit  from 
setting  up  the  Sunday  law  as  a  defence.  The  maxim  in  pari  delicto,  etc., 
was  not  established  for  the  benefit  of  one  party  or  of  the  other.  The  law 
docs  not  leave  the  weaker  at  the  mercy  of  the .  stronger,  nor  give  the 
vendor  a  remedy  by  allowing  him  to  retake  the  property  illegally  sold. 
It  leaves  the  parties  where  their  illegal  contract  left  them  :  when  executed, 
it  will  not  assist  the  party  who  has  parted  with  his  money  or  property  to 
recover  it  back ;  when  executory,  it  will  not  compel  performance.  It 
would  not  leave  the  parties  where  their  illegal  contract  left  them  if  it  did 
not  maintain  the  title  acquired  by  the  contract.  Williams  was  in  posses- 
sion of  the  cows,  as  of  his  own  property,  by  the  assent  of  Thompson. 
When  the  latter  retook  them,  Williams  was  enabled  to  maintain  trespass 
because  Thompson  could  not  be  heard  to  controvert  his  title.     Smith  v. 

Bean ;  ^  Cobum  v.  Odell.^    The  verdict  must  be  set  aside. 

Nonsuit. 

1  Gen.  St  c.  266,  s.  8.  M9  N.  H.  238.  •  41  N.  H.  215. 

*  42  N.  H.  869.  »  47  N.  H.  86.  •  16  N.  H.  679. 

Y  30  N.  H.  640,  662. 
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(d.)     Wilfully  cr  tnthatU  Excvm. 

DUTCH  V,   WARREN. 
At  Guildhall,  before  Pratt,  C.  J.,  Michablicas  TerMi  1721. 

[Reported  in  1  Strange^  406.  J 

• 

Case  for  money  had  and  received  to  the  plaintift's  use.  The  case  was, 
the  plaintiff  paid  money  on  a  promise  to  transfer  stock  at  a  future  day, 
"which  not  being  done  the  plaintiff  brought  this  action.  At  the  trial  the 
doubt  was,  whether  the  plaintiff  had  brought  a  proper  action,  because  at 
the  time  this  money  was  paid  the  plaintiff  never  intended  to  have  it  again ; 
and  the  promise  to  transfer  the  stock  was  a  sufficient  consideration  for  his 
parting  with  the  money.  The  Chief  Justice  directed  the  court  should  be 
moved ;  and  tbey  were  all  of  opinion,  that  the  action  was  well  brought ; 
not  for  the  whole  money  paid,  but  the  damages  in  not  transferring  the 
stock  at  that  time,  which  was  a  loss  to  the  plaintiff,  and  an  advantage  to 
the  defendant,  who  was  receiver  of  the  difference  money  to  the  use  of  the 
plaintiff. 

ANONYMOUS. 
At  Guildhall^  before  Kino,  C.  J.,  Michaelmas  Term,  1721. 

[Reported  in  1  Strangep  407.] 

A  MAN  paid  money  on  a  contract  for  the  old  stock  of  a  company,  and  the 
party  gave  him  so  many  shares  in  the  additional  stock.  Upon  this  the 
other  brings  his  action  for  the  money,  as  so  much  money  had  and  received 
to  his  use.  And  the  Chief  Justice  held,  it  well  lay,  because  the  thing  con- 
tracted for  was  not  delivered  :  he  said  it  would  have  been  otherwise,  if  the 
thing  contracted  for  had  been  delivered,  though  to  a  less  value. 


POWER  V.  WELLS.     IDEM  v.   EUNDEM. 
In  the  King's  Bench,  Mat  23,  1778. 

[Reported  tn  Cowper,  818.] 

Upon  showing  cause  against  a  new  trial,  in  the  above  causes,  Mr.  Justice 
Ashhurst,  before  whom  they  were  tried,  reported  as  follows  :  — 

The  first  was  an  action  for  money  had  and  received,  brought  to  recover 
a  sum  of  21/.  paid  by  the  plaintiff  upon  the  exchange  of  a  mare  of  his,  for 


62  TOWERS  V.   BARRETT.  [CHAP.  IL 

a  horse  of  the  defendant,  which  the  defendant  warranted  to  be  sound ;  but 
which  was  clearly  proved  to  be  unsound  at  the  time.  Immediately  upon 
discovering  that  the  horse  was  unsound,  the  plaintiff  sent  it  back,  together 
with  a  letter  by  a  person  who  put  the  letter  and  halter  into  the  defendant's 
hands  in  the  defendant's  yard,  but  he  refused  to  take  them.  The  person 
at  the  same  time  demanded  the  twenty  guineas  and  the  plaintififs  mtu'e 
given  in  exchange ;  but  the  defendant  said  he  had  sold  her,  that  he  would 
have  nothing  to  do  with  the  person  sent  by  the  plaintiff,  and  turned  him 
out  of  his  yard.    Upon  which  the  plaintitf  brought  both  the  above  actions. 

The  second  was  an  action  of  trover  for  the  mare  ;  both  causes  stood  for 
trial  in  the  paper  together.  As  to  the  first,  an  objection  was  made  at  the 
trial  to  the  form  of  the  action,  and  I  was  very  doubtful  how  far  it  was 
maintainable.  But  it  was  agreed  that  I  should  sum  it  up  to  the  jury,  and 
if  they  should  be  of  opinion  with  the  plaintiff  upon  the  facts  proved,  then, 
instead  of  making  a  special  case,  it  should  be  put  in  the  form  of  a  motion 
for  a  new  trial.  The  jury  found  for  the  plaintiff.  As  to  the  second  action, 
it  was  agreed  that  a  verdict  should  be  taken  for  the  plaintiff  upon  the  evi- 
dence given  in  the  first  cause,  but  with  liberty  to  move  for  a  new  trial ; 
and  it  was  understood  between  the  parties,  that  the  defendant  should  be 
entitled  to  the  same  redress  in  both  causes,  in  case  the  opinion  of  the  court 
should  be  in  his  favor,  as  if  the  whole  had  been  stated  in  the  form  of  a 
case. 

Upon  showing  cause,  the  question  was.  Whether  the  above  actions  were 
rightly  conceived  1  or.  Whether  the  plaintiff  should  not  have  brought  a 
special  action  on  the  easel 

Mr.  Wheler  for  the  plaintiff. 

Mr.  Nevmhavi  for  the  defendant. 

The  court  were  of  opinion  that  both  actions  were  misconceived.  First, 
the  action  for  money  had  and  received,  with  no  other  count,  was  an  im* 
proper  action  to  try  the  warranty.  Second,  the  action  of  trover  could  not 
be  maintained,  because  the  property  was  transferred  by  the  exchange. 
Accordingly  a  nonsuit  was  ordered  to  be  entered  up  in  both  causes. 


TOWERS  V.  BARRETT. 
In  the  Kino's  Bench,  February  7,  1786. 

[Reported  in  1  Term  Reports,  183.) 

Action  for  money  had  and  received,  and  for  money  paid,  laid  out,  and 
expended. 

On  the  trial  of  this  cause  before  Lord  Mansfield,  at  the  sittings  at 
Westminster  after  last  Michaelmas  term,  it  appeared  that  this  suit  was 


SECT.  IL]  towers  V,   BARRETT.  63 

instituted  bj  the  plain tifif  to  recover  ten  guineas,  which  he  had  paid  to  the 
defendant  for  a  one-horse  chaise  and  harness,  on  condition  to  be  returned 
in  case  the  plaintiff's  wife  should  not  approve  of  it,  paying  3«.  6r£  per  dieni 
for  the  hire  of  it  This  contract  was  made  by  the  defendant's  servant,  but 
his  master  did  not  object  to  it  at  the  time.  The  plaintiff's  wife  not  approv- 
ing of  the  chaise,  it  was  sent  back  at  the  expiration  of  three  days,  and  left 
on  the  defendant's  premises,  without  any  consent  on  his  part  to  receive  it ; 
the  hire  of  3^.  6d.  per  diem  was  tendered  at  the  same  time,  which  the  de- 
fendant refused,  as  well  as  to  return  the  money. 

After  a  verdict  had  been  given  for  the  plaintiff,  Sir  TIiamoB  Davaiport 
obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered  on  the 
ground  that  this  action  for  money  had  and  received  would  not  lie,  but  that 
it  should  have  been  on  the  special  contract. 

Brskine  now  shewed  cause.  This  case  is  very  distinguishable  from  those 
of  Power  V.  Wells  ^  and  Weston  v.  Downes,^  on  which  this  rule  was  obtained. 
In  the  former  of  those  cases,  it  was  determined  that  a  warranty  could  not  be 
tried  in  an  action  for  money  had  and  received ;  and  in  the  latter,  that  such 
an  action  did  not  lie,  the  payment  having  been  made  on  a  contract  which 
was  still  open,  and  disputed  by  the  defendant.  But  this  is  the  very  case 
put  by  Mr.  Justice  Ashhurst,'  where  he  said  this  action  would  have  lain. 

The  principle  is  this :  where  a  man  enters  into  a  contract  for  a  sale,  and 
he  warrants  that  the  object  of  that  sale  shall  be  of  a  certain  denomination, 
and  he  does  no  act  to  disallow  that  contract,  there  money  had  and  received 
will  lie  against  him ;  but  where  the  warranty  is  disputed,  that  must  be 
tried  in  an  action  on  the  special  contract.  In  the  present  case,  there  was 
no  warranty ;  it  was  only  a  sale  on  condition  which  failed.  And  it  was 
held  in  Moses  v.  Macferlan^  that  an  action  for  money  had  and  received 
will  lie  to  recover  money  paid  by  mistake,  or  upon  a  consideration  which 
happens  to  fail. 

Sir  Thomas  Davenport  in  support  of  the  rule.  Wherever  there  is  a  spe- 
cial contract,  whether  conditional  or  absolute,  or  in  whatever  terms  it  may 
be  conceived,  so  long  as  that  contract  remains  open  to  be  disputed,  and  the 
party  has  done  nothing  to  acknowledge  the  contract,  or  to  preclude  himself 
from  entering  into  the  nature  of  it,  the  defendant  ought  to  have  notice  on 
the  declaration  that  he  is  sued  on  that  contract. 

The  cases  of  Power  v.  Wells  and  Weston  v.  Downes  are  decisive  as  to 
the  present.  This  comes  within  the  principle  laid  down  by  Mr.  J.  Buller 
in  the  latter  of  those  cases,  where  he  said,  '*  Where  the  contract  is  open,  it 
must  be  stated  specially." 

The  chaise  was  left  on  the  premises,  but  the  defendant  refused  to  receive 
it :  then  the  question  is,  whether  the  plaintiff  had  a  right  to  return  it  1  and 
bow  that  right  is  to  be  tried  1  —  There  are  several  matters  here  in  contro- 
versy, which  cannot  be  tried  in  an  action  for  money  had  and  received: 

1  Cowp.  818.  «  Dongl.  28.  »  Dongl.  24.  *  2  Burr.  1012. 
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Isty  Whether  in  fact  there  were  any  coutract ;  2dlT,  The  extent  of  it ;  and, 
3dly,  What  the  plaiutifi'  ought  to  have  paid  per  diem  for  the  hire ;  for  it  is 
open  on  this  declaration  to  say  that  the  defendant  ought  to  have  had  5«. 
per  diemy  as  well  as  3«.  6d, 

When  the  party  has  done  anything  to  preclude  himself  from  going  into 
the  contract,  then  money  had  and  received  will  lie ;  but  here  the  defendant 
disputes  it. 

Lord  Mansfield,  C.  J.  I  am  a  great  friend  to  the  action  for  money 
had  and  received ;  it  is  a  very  beneficial  action,  and  founded  on  principles 
of  eternal  justice. 

In  support  of  that  action,  I  said  in  the  case  of  Weston  v,  Downes,  that  I 
would  guard  against  all  inconveniences  which  might  arise  from  it,  particu- 
larly a  surprise  on  the  defendant ;  as  where  the  demand  arises  on  a  special 
contract,  it  should  be  put  on  the  record.  But  I  have  gone  farther  than 
that ;  for  if  the  parties  come  to  trial  on  another  ground,  though  there  hap- 
pen to  be  a  general  count  for  money  had  and  raceived,  I  never  suffer  the 
defendant  to  be  surprised  by  it,  unless  he  has  had  notice  from  the  plaintiff 
that  he  means  to  rely  on  that  as  well  as  the  other  ground. 

But  consistently  with  that  guard,  I  do  not  think  that  the  action  can  be 
too  much  encouraged.  Here  there  is  no  pretence  of  a  surprise  on  the  de- 
fendant ;  there  was  no  other  question  to  be  tried.  The  defendant  knew  the 
whole  of  the  matter  in  dispute  as  well  as  the  plaintiff.  On  what  ground 
can  it  be  said  that  this  is  not  money  paid  to  the  plaintiff's  use )  The  de- 
fendant has  got  his  chaise  again,  and,  notwithstanding  that,  he  keeps  the 
money. 

The  case  was  well  put  by  Mr.  J.  Ashhurst  in  Weston  v,  Downes,  and  I 
think  this  is  exactly  like  that.  I  was  of  opinion  at  the  trial  that  this 
action  would  lie ;  and  I  still  continue  of  that  opinion. 

W1LLE8,  J.  The  only  difficulty  is  to  distinguish  this  case  from  that  of 
Weston  V.  Downes ;  and  I  think  it  differs  from  that  on  two  grounds. 

That  was  an  absolute,  this  a  conditional  agreement  And  another  more 
material  difference  is,  that  this  agreement  was  at  an  end ;  the  contract  was 
no  longer  open. 

In  the  case  of  Weston  v.  Downes,  Mr.  J.  Buller  said,  **This  action  will 
not  lie,  as  the  defendant  has  not  precluded  himself  from  entering  into  the 
nature  of  the  contract,  by  taking  back  the  last  pair  of  horses.''  But,  in  the 
present  case,  the  defendant  has  precluded  himself  by  taking  back  the  chaise. 
I  think  the  verdict  is  right. 

AsHHURST,  J.  This  action  is  maintainable ;  for  it  is  different  from  the 
oases  of  Weston  v,  Downes  and  Power  v.  Wells.  The  latter  was  merely 
a  case  of  warranty.  In  these  actions  the  party  cannot  desert  the  warranty 
and  resort  to  the  general  count,  because  the  warranty  itself  is  one  of  the 
facts  to  be  tried. 

As  to  that  of  West.on  v.  Downes :  on  the  first  contract  there  was  an 
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agreement  to  take  back  the  hones,  provided  they  were  returned  within 
a  month :  that  would  have  been  like  the  present  case,  if  they  had  been 
returned  within  that  time ;  but  there  was  an  end  of  the  first  contract,  for 
the  plaintiff  took  a  second,  and  then  a  third  pair  of  horses  :  that  was  a  new 
contract,  not  made  on  the  terms  of  the  first,  and  that  is  distinguishable 
from  the  present  case. 

But  laying  that  determination  out  of  the  question,  this  is  like  the  com- 
mon cases  where  either  party  puts  an  end  to  a  conditional  agreement. 
Here  the  condition  was  to  return  the  chaise  if  not  approved  of;  therefore, 
the  moment  it  was  returned  the  contract  was  at  an  end,  and  the  defend- 
ant held  the  money  against  conscience  and  without  consideration. 

BuLLER,  J.  On  the  very  principle  in  Weston  v.  Downes  and  Power  v. 
Wells,  which  determined  that  the  action  for  money  had  and  received  would 
not  lie  in  those  cases,  it  is  clear  that  this  action  will  lie. 

It  is  admitted  that  if  the  defendant  had  actually  accepted  the  chaise  the 
action  would  lie;  but  it  has  been  contended  that  he  did  not  receive  it. 
Then  let  us  see  whether  there  be  not  something  equivalent  to  an  accep- 
tance) I  think  there  is,  from  the  terms  of  the  contract.  There  was 
nothing  more  to  be  done  by  the  defendant;  for  he  left  it  in  the  power 
of  the  plaintiff  to  put  an  end  to  the  contract.  Here  it  was  not  in  his 
option  to  refuse  the  chaise  when  it  was  offered  to  him ;  he  was  bound  to 
receive  it,  and  therefore  it  is  the  same  as  if  he  had  accepted  it. 

The  distinction  between  those  cases  where  the  contract  is  open,  and  where 
it  is  not  so,  is  this :  if  the  contract  be  rescinded,  either,  as  in  this  case,  by 
the  original  terms  of  the  contract,  where  no  act  remains  to  be  done  by  the 
defendant  himself,  or  by  a  subsequent  assent  by  the  defendant,  the  plain- 
tiff is  entitled  to  recover  back  his  whole  money ;  and  then  an  action  for 
money  had  and  received  will  lie.  But  if  the  contract  be  open,  the  plain- 
tiff's demand  is  not  for  the  whole  sum,  but  for  damages  arising  out  of  that 
contract 

In  a  late  case  before  me  on  a  warranty  of  a  pair  of  horses  to  Dr.  Compton 
that  they  were  five  years  old,  when  in  fact  they  turned  out  to  be  only  four, 
and  they  were  not  returned  within  a  certain  time,  I  held  that  if  the  plain- 
tiff would  rescind  the  contract  entirely  he  must  do  it  within  a  reasonable 
time,  and  that  as  he  had  not  rescinded  the  contract  he  could  only  recover 
damages ;  and  then  the  question  was,  what  was  the  difference  of  the  value 
of  horses  of  four  or  five  years  old  ) 

So  that  the  difference  in  cases  of  this  kind  is  this  :  where  the  plaintiff  is 

entitled  to  recover  his  whole  money,  he  must  show  that  the  contract  is  at 

an  end ;  but  if  it  continue  open,  he  can  only  recover  damages,  and  then  he 

must  state  the  special  contract  and  the  breach  of  it 

Eule  discharged, 

VOL.  II.  —  5 
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GILES  AND  Others  v.  EDWARDS. 
In  the  King^s  Bench,  May  5,  1797. 

[Reported  in  7  Term  Reports,  181.] 

This  action  for  money  had  and  received  was  tried  at  the  last  Shrewsbury 
assizes  before  Mr.  J.  Lawrence.  On  the  6th  of  June,  1791,  the  defendant 
agreed  to  sell  to  the  plaintififs  all  liis  cord-wood  growing  at  Tredgodoer  in 
Shropshire,  at  11«.  6d,  per  cord  ready  cut ;  the  wood  was  to  be  coaled  and 
cleared  from  off  the  premises  by  Michaelmas,  1 792,  and  the  money  was  to 
be  paid  on  the  1st  of  March,  1792.  It  also  appeared  that  the  custom  was 
for  the  seller  to  cut  off  the  boughs  and  tnmks  and  then  cord  it,  and  for  the 
buyer  to  re-oord  it,  after  which  it  became  the  property  of  the  buyer.  The 
defendant  cut  sixty  cords,  ten  of  which  he  corded,  and  the  plaintiffs  re- 
corded half  a  cord  and  measured  the  rest.  On  the  8th  of  March,  1792,  the 
plaintiffs  paid  the  defendant  twenty  guineas;  but  the  defendant  neglecting 
to  cord  the  rest  of  the  wood,  the  plaintiffs  brought  this  action  to  recover 
back  the  twenty  guineas,  as  having  been  paid  on  a  contract  that  had 
failed. 

It  was  objected  at  the  trial  that  this  action  could  not  be  maintained,  the 
contract  being  still  open,  and  that  the  plaintiffs  should  have  brought  a 
special  action  on  the  case  for  non-performance  of  the  contract,  on  the  prin- 
ciple established  in  Weston  v,  Downes,^  Power  v.  Wells,^  and  Towers  ». 
Barrett.'  That  the  plaintiffs  could  now  abandon  the  contract  altogether, 
as  they  had  acted  under  it.  But  the  learned  judge  was  of  opinion  that, 
as  it  was  owing  to  the  fault  and  negligence  of  the  defendant  that  the  con- 
tract which  was  entire  was  not  carried  into  execution,  the  plaintiffs  were 
at  liberty  to  consider  the  contract  at  an  end,  and  recover  back  the  money 
that  they  had  paid,  the  consideration  having  failed.  That  what  had  been 
done  by  the  plaintiffs  could  not  be  considered  as  an  execution  of  the  con- 
tract in  part,  for  that  all  that  they  had  done  was  merely  to  measure  the 
wood  and  re-cord  a  very  small  part  of  it.  The  plaintiffs  obtained  a  verdict; 
to  set  aside  which,  and  to  enter  a  nonsuit,  a  motion  was  now  made  by 

WigUy  on  the  above  ground  :  but 

The  court  were  clearly  of  opinion  that  the  directions  given  at  the  trial 
w^ere  right. 

Lord  Kenton,  C.  J.,  said,  this  was  an  entire  contract ;  and  as  by  the 
defendant's  default  the  plaintiffs  could  not  perform  what  they  had  under- 
taken to  do,  they  had  a  right  to  pnt  an  end  to  the  whole  contract  and 
recover  back  the  money  that  they  had  paid  under  it ;  they  were  not  bound 
to  take  a  part  of  the  wood  only.  Rule  refiuecL 

1  Dougl.  28.  «  Co^-p.  818.  »  1  T.  R.  133. 
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CARTWRIGHT  v.   ROWLEY. 
At  Nid  Frius,  before  Lord  Kenton,  C.  J.,  February  19,  1799. 

[Reported  in  2  Espinasse,  723.] 

Assumpsit  for  money  had  and  received. 

The  plaintiff  was  the  patentee  of  a  steam-engine,  and  had  employed  the 
defendant,  who  was  an  engine-maker,  to  make  some  engines  for  him,  under 
the  patent.  In  the  progress  of  the  work  the  plaintiff  had  advanced  several 
Slims  of  money  to  the  defendant,  which  he  sought  now  to  recover  back,  on 
the  ground  that  the  defendant  had  been  so  inattentive  to  the  order,  and  so 
long  in  completing  the  engines,  that  the  opportunity  of  disposing  of  them 
was  lost,  so  that  they  became  useless  to  the  plaintiff.  The  ground  relied 
upon  to  establish  the  plaintiff's  right  to  recover  in  this  action  was,  that  the 
money  was  paid  without  any  consideration ;  the  work  for  which  it  had 
been  given  having  been  rendered,  by  the  defendant's  own  default,  of  no 
value  to  the  plaintiff. 

Ershine,  Gihhs^  and  F.  Va^tghan  for  the  plaintiff. 

Garrow^  Dampier,  and  Best  for  the  defendants. 

Lord  Kenton,  C.  J.     This  action  cannot  be  maintained,  nor  the  money 

recovered  back  again  by  it ;  it  has  been  paid  by  the  plaintiff  voluntarily ; 

and  where  money  has  been  so  paid,  it  must  be  taken  to  be  properly  and 

legally  paid ;  nor  can  money  be  recovered  back  again  by  this  form  of  action, 

unless  there  are  some  circumstances  to  show  that   the  plaintiff  paid  it 

through  mistake,  or  in  consequence  of  coercion.     I  recollect  a  case  of 

V,  Pigott,  where  this  action  was  brought  to  recover  back  money  paid  to  the 

steward  of  a  manor  for  producing  at  a  trial  some  deeds  and  court-rolls, 

and  for  which  he  had  charged  extravagantly.     The  objection  was  taken, 

that  the  money  had  been  voluntarily  paid,  and  so  could  not  be  recovered 

back  again;    but  it  appearing  that  the  party  could  not  do  without  the 

deeds,  so  that  the  money  was  paid  through  necessity  and  the  urgency  of 

the  case,  it  was  held  to  be  recoverable. 

The  plaintiff^  was  nonsuited. 


HULLE  V.   HEIGHTMAN. 
In  the  King's  Bench,  Januart  27,  1802. 

[Reported  in  2  East,  145.] 

Indebitatus  assumpsit  for  wages  due  to  the  plaintiff  as  a  seaman  on 
board  a  Danish  ship,  whereof  the  defendant  was  captain,  from  Altona  to 
London.     Plea  non  assumpsit.    At  the  trial   before  Le  Blanc,  J.,  at  the 
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Sittings  after  last  term  at  Guildhall  the  plaiutiff  proTed  a  service  in  fact  as 
a  seaman  on  board  the  ship  at  and  from  Altoua  until  her  amval  at  the 
port  of  London.  And  it  appeared  that  after  the  ship  had  delivered  her 
cargo  here,  the  captain  would  not  give  the  seamen  victuals^  but  bid  them 
go  on  shore,  saying  he  could  get  plenty  of  their  countrymen  to  go  back  for 
their  victuals  only  since  the  peace.  That  the  plaintiff  and  others  went  on 
shore ;  and  when  the  captain  required  them  a  few  days  afterwards  to  go  on 
board  again,  they  refused,  saying  it  was  too  late,  for  they  had  the  law 
of  him.  (They  had  then  brought  actions  against  him.)  That  previous  to 
his  departure  for  Denmark  he  again  required  them  to  come  on  board, 
which  they  again  refused.  The  defence  rested  on  certain  written  articles 
of  agreement  signed  by  the  plaintiff  and  the  rest  of  the  crew^  whereby  it 
appeared'that  they  were  hired  for  the  voyage  from  Altoua  to  London  and 
back  again.  And  there  was  an  express  stipulation,  that  the  seamen  should 
assist  in  bringing  the  ship  back  again  and  making  her  fast  in  a  proper 
place,  before  they  could  make  any  demand  upon  the  captain  for  the  wages 
due,  under  a  certain  penalty ;  and  another  stipulation  that  no  person  should 
in  foreign  parts  demand  any  money  of  the  captain,  but  be  contented  with 
the  wages  received  in  advance,  until  the  voyage  was  completed  to  the  satis- 
faction of  t^e  captain  and  owners,  and  the  ship  and  goods  again  safely  ar- 
rived at  Altona.  And  also  that  it  should  at  all  times  be  at  the  captain's 
own  option  whether  he  would  give  them  any  money  in  foreign  parts  or  not. 
That  in  like  manner  no  person  should  demand  his  discharge  in  foreign 
parts,  but  be  obliged  to  perforra  the  voyage.  It  concluded  with  a  general 
clause  of  obedience  to  the  captain,  and  for  the  performance  of  the  duty  of 
the  crew;  and  that  if  any  one  should  show  himself  averse  therein,  he 
should  not  only  according  to  law  forfeit  the  whole  of  his  wages,  but  also 
suffer  punishment,  etc.  On  proof  of  this  agreement  it  was  insisted  by  the 
defendant's  counsel  at  the  trial,  that  the  plaintiff  had  mistaken  his  remedy, 
and  that  an  action  of  indebitatus  asswnpnt  would  not  lie,  but  that  he 
ought  to  have  declared  specially.  On  the  other  hand  it  was  contended, 
that  the  plaintiff  might  recover  in  this  form  of  action  for  the  rate  of  his 
wages  up  to  the  time  when  he  was  wrongfully  turned  out  of  the  ship.  But 
Le  Blanc,  J.,  being  of  opinion  that  the  wrongful  act  of  the  captain  did  not 
rescind  the  special  contract  by  which  the  plaintiff  was  precluded  from  de- 
manding his  wages  till  the  end  of  the  voyage ;  though  it  gave  a  cause  of 
action  against  the  captain  for  the  tort  whereby  the  plaintiff  was  prevented 
from  earning  his  wages  under  the  contract,  directed  a  nonsuit ;  with  leave 
to  move  to  set  it  aside  and  enter  a  verdict  for  the  plaintiff  for  6/.  1 7«.,  the 
amount  of  the  wages  due  to  him  at  the  time  he  left  the  ship,  if  he  were  en- 
titled to  recover. 

Gibbs  now  moved  accordingly. 

The  court,  referring  to  the  case  of  Weston  v,  Downes,^  as  establishing  the 

1  DoQgl.  23. 
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principle  that  while  the  special  contract  remained  open  and  not  rescinded 
by  the  defendant,  the  plaintiff  could  not  recover  on  the  general  counts  in 
assumpsit^  held  that  the  nonsuit  was  proper,  the  contract  still  operating, 
And  jRe/tised  the  rule. 


MUSSEN  V.   PRICE.. 
In  thb  King's  Bench,  June  28,  1803. 

[Bepwttd  in  4  East,  147.] 

This  was  an  action  for  goods  sold  and  delivered,  tried  before  Rooke,  J., 
at  the  last  Lancaster  assizes ;  aud  the  only  question  was,  Whether  the 
action  were  commenced  before  the  time  of  credit  on  which  the  goods  had 
been  contracted  to  be  bought  was  expired  %  The  goods  in  question  were  a 
quantity  of  cotton,  valued  at  217^.,  for  which  payment  was  to  be  made  by 
the  defendants  in  three  months  after  the  15th  of  September  1802  (the  day 
on  which  the  bargain  was  concluded),  by  a  bill  of  two  months.  The  action 
being  commenced  in  Hilary  term  last,  before  the  expiration  of  five  months 
from  the  15th  of  September  preceding,  the  defendant's  counsel  objected 
that  it  was  prematurely  brought,  and  therefore  that  the  plaintiff  should  be 
nonsuited ;  but  the  learned  judge  held,  that  unless  the  defendants  could 
show  (which  they  did  not  do)  that  they  had  given  or  tendered  such  a  bill 
at  the  end  of  the  three  months,  the  action  would  lie  for  goods  sold  and  de- 
livered. Accordingly  the  plaintiff  recovered,  but  the  point  was  saved  for 
the  consideration  of  the  court.  And  in  the  last  term  Raine  obtained  a 
rule  nigi  for  setting  aside  the  verdict  and  entering  a  nonsuit,  principally 
upon  the  authority  of  a  case  of  Millar  v,  Shaw,  at  Lancaster  Lent  assizes, 
1801,  before  Chambre,  J.,  where  the  plaintiff  was  nonsuited  on  a  similar 
objection. 

Cockelly  Serjt.,  Holroyd^  and  Yaiee  now  showed  cause  against  the  rule. 

Topping  and  J.  Clarke^  contra. 

Lord  Ellenborough,  C.  J.  The  only  question  here  is  as  to  the  form  of 
declaring.  There  is  no  doubt  but  that  the  plaintiff  might  have  recovered 
by  bringing  his  action  on  the  special  contract,  and  laying  the  breach  for 
the  non-delivery  of  a  bill  at  the  end  of  the  three  months.  But  the  ques- 
tion is,  whether  he  has  not  also  this  remedy.  And,  if  it  were  not  for  the 
authority  of  the  case  cited  before  Mr*  Justice  Chambrb,  whose  opinion  is 
entitled  to  great  weight,  I  should  have  thought  that  this  was  an  absolute 
agreement  for  a  credit  of  three  months,  with  a  stipulation  on  behalf  of  the 
defendant,  that  at  the  end  of  the  three  months  he  should  be  at  liberty  to 
give  the  plaintiff  a  bill  at  two  months  for  payment,  which  was  to  be  taken 
as  such  if  the  condition  were  performed ;  and  such  it  is  always  considered 
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in  that  part  of  the  country.  But  still  the  bargain  between  the  parties  was 
for  a  credit  of  three  months.  That  was  the  leaning  of  my  mind  before  I 
heard  of  the  decision  of  the  learned  judge  which  has  been  relied  on ;  and 
so,  I  must  own,  it  is  in  some  degree  still.  And  I  think  the  plaintiff's  ar- 
gument was  well  illustrated  by  the  case  put,  of  a  man  taking  in  payment 
for  goods  a  bill  drawn  by  the  vendee  on  anotlier,  payable  at  a  iiiture  time. 
There  if  the  bill  be  dishonored,  it  is  in  common  experience  thfCt  the  payee 
may  briug  his  action  immediately ;  and  yet,  taking  the  whole  transaction 
together,  it  might  as  well  be  said  in  that  case,  that  there  was  a  credit  given 
for  so  many  months  as  the  bill  had  to  run  ;  and  that  before  that  period  the 
only  remedy  of  the  party  was  a  special  action  on  the  case  for  the  damage, 
by  reason  of  the  dishonoring  of  the  bill.  But  no  such  action  has  ever  been 
brought,  though  the  occasion  must  have  often  occiirred.  Whatever  respect 
therefore  I  feel  for  the  opinion  which  has  been  cited,  the  present  feeling 
of  my  mind  is  that  this  action  is  well  brought. 

Grose,  J.  This  action  is  not  brought  upon  an  express  assumpsit  be- 
tween the  parties,  but  upon  an  assumpsit  implied  in  law.  Then  how  does 
the  case  stand )  Two  persons  agree  on  what  terms  the  one  will  buy  and 
the  other  sell  certain  goods.  The  seller  offers  them  at  a  certain  price; 
hut  the  buyer  says  that  he  cannot  pay  for  them  at  once,  but  at  the  end  of 
three  months  he  will  give  his  bill  payable  at  two  mmiths.  The  seller 
assents  to  this  offer,  because  at  the  end  of  three  mouths'  time  he  expects 
to  have  a  bill  which  he  can  negotiate,  and  thereby  raise  money.  This  then 
is  no  implied  contract  whereon  to  raise  an  implied  assumpsit,  but  an  ex- 
press contract  including  the  terms  on  which  the  one  agreed  to  buy  and  the 
other  to  sell,  for  the  non-performance  of  which  the  party  has  his  remedy  in 
damages.  The  action  then  ought  to  have  been  brought  for  the  not  giving 
the  bill,  which  the  defendant  had  undertaken  to  do,  and  not  for  goods  sold 
and  delivered,  in  which  case  the  promise  is  to  be  implied  from  the  circum- 
stances of  the  case.  But  this  is  not  the  case  of  an  implied  but  of  an 
express  promise. 

Lawrence,  J.  I  am  of  the  same  opinion.  The  proper  ground  of  action 
is  the  non-performance  by  the  defendant  of  his  agreement  with  the  plain- 
tiff. That  agreement  was  that  the  defendant  should  pay  for  the  cotton  in 
a  particular  way,  namely,  that  at  the  expiration  of  three  months  he  should 
give  the  plaintiff  his  bill  payable  at  two  months.  Then  how  was  the  con- 
tract broken  t  By  not  giving  at  the  end  of  three  months  his  bill  at  two 
months ;  for  which  breach  of  contract  the  remedy  lies  in  damages.  That 
tlierefore  was  the  mode  in  which  the  action  should  have  been  brought :  in 
which  action  the  plaintiff  would  have  recovered  damages  against  the  de- 
fendant for  his  not  having  given  the  bill,  such  as  the  loss  of  interest,  etc, 
and  the  action  should  not  have  been  on  a  promise  to  pay  the  value  of  the 
goods  before  the  expiration  of  the  credit.  The  argument  for  the  plaintiff 
goes  upon  an  assumption  that  the  giving  of  the  bill  was  a  condition  upon 
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which  the  credit  was  to  be  extended  beyond  the  three  months.  But  I  see 
no  condition  in  the  contract.  If  it  had  been,  that  if  at  the  end  of  three 
mouths  the  defendant  could  give  a  bill  at  two  months  the  plaintiff  should 
take  that  in  payment,  there  might  have  been  some  foundation  for  the  ar* 
gument ;  but  there  are  no  words  of  oonditioiL  The  giving  of  the  bill  at 
two  months  was  a  term  introduced  into  the  contract  for  the  benefit  of  the 
seller,  that  at  the  end  of  three  months  he  might  have  in  his  hands  an  iu- 
strument  which  he  could  negotiate.  If  the  credit  had  been  given  generally 
for  the  whole  five  months,  he  would  have  been  out  of  cash  all  the  time; 
but  he  was  to  give  the  defendant  the  benefit  of  five  months'  credit,  while 
he  had  only  the  disadvantage  of  giving  it  for  three  mouths.  As  to  the  case 
put  of  a  bill  payable  at  a  future  day  given  for  payment,  upon  which,  if 
dishonored,  the  drawer  may  be  immediately  sued,  I  think  a  good  answer 
was  given  to  it  at  the  bar.  If  there  were  no  agreement  for  time,  the  party 
takes  it  as  payment ;  and  therefore  if  it  turn  out  to  be  good  for  nothing, 
the  creditor  has  not  received  that  which  the  other  undertook  to  give  him, 
and  may  therefore  pursue  his  remedy  immediately. 

Le  Blano,  J.  I  think  this  action  was  brought  before  the  time  for  which 
I  consider  that  credit  was  given  to  the  defendant.  Here  is  an  express 
promise  proved  between  the  parties.  The  seller  was  to  stand  upon  the 
credit  of  the  defendant  alone  for  three  months,  and  then  he  was  to  have  in 
addition  a  third  person's  credit  for  two  months  longer ;  so  that  altogether 
the  defendant  was  to  have  credit  for  five  months  before  he  was  called  upon 
to  pay.  But  he  will  not  have  the  benefit  of  his  contract  if  he  be  called 
upon  for  the  full  sum  before  the  expiration  of  the  five  months'  credit  The 
cases  alluded  to,  and  which  have  only  occurred  at  nisi  prim,  have  been 
where  goods  have  been  sold,  and  a  bill  taken  in  payment  payable  at  a 
future  day,  but  without  any  express  contract  for  time  for  the  payment  of 
the  goods;  and  thereupon,  the  bill  being  dishonored,  the  drawer  has  been 
sued  immediately.  But  I  should  think  even  in  those  cases,  if  the  jury 
found  that  the  agreement  really  was  for  time,  that  the  same  objection 
might  be  made  to  the  action  as  in  this  case.  In  general  however  the  goods 
are  considered  as  sold  for  a  ready-money  price,  only  the  seller  takes  a  bill 
as  ready-money  payment.  In  this  view  of  the  case  I  think  the  present 
action  is  not  maintainable;  and  that  the  plaintiff  should  have  been  non- 
suited. And  in  all  cases,  without  express  authority  to  the  contrary,  it  is 
better  to  keep  the  forms  of  Miction  as  distinct  as  possible,  instead  of  running 
one  into  another.  £uie  absolute.^ 

1  Dntton  9.  Solomonson,  8  B.  &  P.  582,  accord. 

After  the  expiration  of  the  period  of  credit,  the  plaintiff  could  have  brought  an 
action  for  goods  sold  and  delivered.  Brooke  r.  White,  1  N.  K.  880  ;  Helps  v.  Winterbot- 
tom,  2  B*  &  Ad.  481.  — £d. 
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0 

In  thb  Kino's  Bench,  November  9,  1804. 

[Reported  in  6  Eatt,  449.] 

In  assumpsit  for  money  had  and  received,  the  facts  appeared  at  the  trial 
before  Lord  EIllenborouoh,  C.  J.,  at  the  last  sittings  at  Westminster,  to  be 
these.  On  the  31st  of  August,  1802,  an  agreement  of  that  date  was  made 
between  the  parties,  whereby  the  defendant,  in  consideration  of  10/.  to  be 
paid  at  the  time  of  executing  the  lease  after  mentioned,  and  for  other  con- 
siderations therein  stated,  agreed  that  within  ten  days  from  the  date 
thereof  he  would  grant  to  the  plaintiff  a  lease  of  a  certain  dwelling-house 
for  nineteen  years  (determinable  by  the  plaintiff  in  five,  ten,  or  fifteen 
years)  from  the  29th  of  September  then  next  (but  possession  to  be  imme- 
diately given  to  the  plaintiff),  at  the  yearly  rent  of  63/.  And  the  defend- 
ant also  agreed  at  his  own  expense  to  make  certain  alterations  in  the 
premises,  and  that  the  premises,  fixtures,  and  things  should  at  the  time  of 
executing  the  lease  be  put  in  complete  repair.  And  the  plaintiff,  in  con- 
sideration of  the  aforesaid,  agreed  to  accept  the  lease  at  the  rent  and  in 
manner  aforesaid,  and  to  execute  a  counterpart,  and  pay  the  rent.  The 
plaintiff  took  immediate  possession  of  the  premises  uuder  the  agreement, 
and  paid  the  10/.  at  the  same  time,  in  confidence  that  the  alterations  and 
repairs  stipulated  for  would  be  done  within  the  ten  days ;  but  that  period 
and  some  days  after  having  elapsed,  and  nothing  being  done,  notwithstand- 
ing several  applications  to  the  defendant  to  perform  the  work,  the  plaintiff 
quitted  the  house,  giving  the  defendant  notice  of  his  having  rescinded  the 
agreement  in  consequence  of  the  defendant's  default,  and  brought  this 
action  to  recover  back  the  money  he  had  paid.  Lord  Ellenborough,  how- 
ever, thought  that  the  plaintiff  was  too  late  to  rescind  the  contract,  and 
that  his  only  remedy  was  on  the  special  agreement,  and  therefore  directed 
a  nonsuit     Which 

Reader  now  moved  to  set  aside,  and  to  have  a  new  trial,  on  the  authority 
of  Giles  V.  Edwards.* 

Lord  Ellen BOROUOH,  C.  J.  W^ithout  questioning  the  authority  of  the 
case  cited,  which  I  admit  to  have  been  properly  decided,  there  is  this 
difference  between  that  and  the  present ;  that  there  by  the  terms  of  the 
agreement  the  money  was  to  be  paid  antecedent  to  the  cording  and  delivery 
of  the  wood,  and  here  it  was  not  to  be  paid  till  the  repairs  were  done  and 
the  lease  executed.  The  plaintiff  there  had  no  opportunity  by  the  terms 
of  the  contract  of  making  his  stand,  to  see  whether  the  agreement  were 
performed  by  the  other  party  before  he  paid  his  money,  which  the  plaintiff 

1  7  T.  R.  181. 
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in  this  case  had  ;  but  instead  of  making  his  stand,  as  he  might  have  done, 
on  the  defendant's  non-performance  of  what  he  had  undertaken  to  do,  he 
waived  his  right,  and  voluntarily  paid  the  money ;  giving  the  defendant 
credit  for  his  future  performance  of  the  contract,  and  afterwards  continued 
in  possession  notwithstanding  the  defendant's  default.  Now  where  a  con- 
tract is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the  parties 
put  ill  statu  quo.  But  here  was  an  intermediate  occupation,  a  part  execu- 
tion of  the  agreement,  which  was  incapable  of  being  rescinded.  If  the 
plaintiff  might  occupy  the  premises  two  days  beyond  the  time  when  the 
repairs  were  to  have  been  done  and  the  lease  executed,  and  yet  rescind 
the  contract,  why  might  he  not  rescind  it  after  a  twelvemonth  on  the  same 
account?  This  objection  cannot  be  gotten  rid  of;  the  parties  cannot  be 
put  in  itatu  quo, 

Grosb,  J.,  of  the  same  opinion. 

Lawrence,  J.  In  the  case  referred  to,  where  the  contract  was  rescinded, 
both  parties  were  put  in  the  same  situation  they  were  in  before.  For  the 
defendant  must  at  any  rate  have  corded  his  wood  before  it  was  sold.  But 
that  cannot  be  done  here  where  the  plaintiff  has  had  an  intermediate  occu- 
pation of  the  premises  under  the  agreement.  If  indeed  the  10/.  had  been 
paid  specifically  for  the  repairs,  and  they  had  not  been  done  within  the 
time  specified,  on  which  the  plaintiff  had  thrown  up  the  premises,  there 
might  have  been  some  ground  for  the  plaintiff's  argument  that  the  con- 
sideration had  wholly  failed;  but  the  money  was  paid  generally  on  the 
agreement,  and  the  plaintiff  continued  in  possession  after  the  ten  days, 
which  can  only  be  referred  to  the  agreement. 

Le  Blanc,  J.  The  plaintiff  voluntarily  consented  to  go  on  upon  the 
contract  after  the  defendant  had  made  the  default  of  which  he  now  wishes 
to  avaU  himself  in  destruction  of  the  contract.  But  the  parties  cannot  be 
put  in  the  same  situation  they  were  in,  because  the  plaintiff  has  had  an 
occupation  of  the  premises  under  the  agreement.  £iUe  re/used. 


ATTT  AND  Another  v,   PARISH  and  Another,   Executors  op 

R.   CHARNOCK. 

In  the  Common  Pleas,  November  21,  1804. 

[Reported  in  1  Bosanquet  d:  Puller,  New  Bcports,  104.] 

This  was  an  action  of  debt  for  the  carriage  of  divers  goods,  wares,  and 
merchandises,  carried  and  conveyed  in  divers  ships  and  vessels  from  and  to 
divers  places,  and  for  the  use  and  hire  of  divers  other  ships  and  vessels  from 
and  to  divers  places,  and  for  demurrage  before  that  time  due  and  of  right 
payable  by  the  defendant's  testator  for  his  detention  of  divers  other  ships 
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and  vessels  employed  by  him.  There  were  other  coimts  in  debt  for  money 
had  and  received,  money  paid,  and  on  an  account  stated.  The  defendants 
pleaded  nil  debent. 

At  the  trial  of  this  cause  before  Sir  James  Mansfield,  C.  J.,  at  the 
Guildhall  sittings  ^fter  last  Trinity  term,  the  plaintiffs,  after  proving 
the  carriage  of  the  goods  of  the  defendant's  testator  and  the  detention  of 
the  plahitiff  s  ship,  gave  in  evidence  a  charter-party  entered  into  between 
themselves  and  the  defendant's  testator,  to  ascertain  the  amount  agreed 
upon  for  freight  and  demurrage.  Upon  this  it  was  objected  that  the 
plaintiffs  must  be  nonsuited,  not  having  declared  upon  the  charter-party. 
His  Lordship  permitted  a  verdict  to  be  given  for  the  plaintiffs  with  liberty 
to  the  defendants  to  move  that  a  nonsuit  should  be  entered. 
Accordingly,  a  rule  nisi  for  that  purpose  having  been  obtained, 
S/iepherd  and  Barley,  Serjts.,  now  showed  cause.  The  plaintiffs  were 
well  warranted  in  their  mode  of  declaring,  and  the  evidence  offered  in 
support  of  the  declaration  was  properly  received.  Wherever  the  statement 
of  a  contract  between  parties  appears  upon  the  face  of  a  declaration  to  be 
such  that  the  plaintiffs  might  equally  recover,  whether  the  contract  be  by 
deed  or  not,  though  the  contract  in  point  of  fact  be  by  deed,  it  is  not 
necessary  fiM*  the  plaintiff  to  declare  upon  the  deed.  If,  indeed,  the  con- 
tract be  such  that  unless  it  be  entered  into  by  deed  the  plaintiff  cannot 
recover,  then  he  must  declare  upon  the  deed.  If,  in  an  action  for  goods 
sold  and  delivered,  or  for  wages,  it  should  appear  that  the  price  of  the 
goods  or  the  quantum  of  the  wagos  was  settled  by  deed,  it  would  be  no 
ground  of  nousuit  that  the  plaintiff  had  not  declared  upon  the  deed  ;  for 
the  debt  would  arise  upon  the  meritorious  consideration  of  the  delivery  of 
the  goods,  or  the  labor  performed,  and  not  upon  the  deed ;  since  the  deed 
itself,  though  it  might  be  material  to  establish  the  quantum  of  price, 
would  be  immaterial  to  the  ground  of  action.  Thus,  in  debt  for  rent,  the 
declaration  alleges  the  debt  as  arising  from  the  occupation  of  the  premises, 
and  the  indenture  of  demise  is  mere  matter  of  evidence.  Kemp  v, 
Goodall ;  ^  Warren  v.  Consett.'  If  the  deed  be  only  inducement  to  the 
action,  it  need  not  be  shown  to  the  court.'  In  Hardres,  332,  it  is  said  in 
argument  that  where  an  action  of  debt  is  grounded  upon  a  matter  in  pais 
only,  as  upon  prescription  ;  or  upon  a  deed  that  is  not  requisite  to  maintain 
the  action,  as  for  rent  reserved  upon  a  lease  by  deed,  nil  debet  is  a  good  plea. 
The  reason  why  in  debt  for  rent  it  is  not  necessary  to  declare  upon  the 
deed  is,  that  the  debt  does  not  arise  from  the  deed,  but  from  the  occupa- 
tion. So  here  the  debt  arises  from  the  use  and  occupation  of  the  ships, 
not  from  the  charter-party.  The  only  difference  between  the  two  cases  is, 
that  one  respects  laud,  and  the  other  a  personal  chattel.  It  is  true  that  in 
the  case  of  a  bond  the  declaration  must  state  the  bond ;  the  reason  of 
which  is,  that  there  is  no  foundation  for  the  obligation  except  the  solemnity 

1  1  Salk.  277.  «  8  Mod.  107.  •  Cora.  Dig.  tit.  Pleader,  0.  15. 
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of  the  instrument  entered  into  between  the  parties ;  and  it  matters  not, 
provided  the  bond  be  proved,  whether  any  consideration  for  the  deed 
appear.  Then  in  truth  the  existence  of  the  bond  is  the  gist  of  the  action. 
In  considering  this  case,  some  attention  must  be  paid  to  the  distinction 
between  actions  of  assumpsit  and  actions  of  debt.  In  the  former,  an 
agreement  must  be  declared  upon,  because  no  implied  promise  can  be 
raised  where  an  express  promise  has  l)een  reduced  into  writing  by  the 
parties ;  but  in  an  action  of  debt  no  promise  is  necessary  to  support  the 
action,  inasmuch  as  the  action  is  founded  upon  that  obligation  which 
arises  by  law  out  of  the  circumstances  of  the  case.  The  issue  on  this 
record  is,  whether  the  plaintifTs  testator  was  indebted  or  not.  Now, 
suppose  a  special  verdict,  in  which  the  jury  were  to  find  that  the  defend* 
ant  was  indebted,  but  that  he  was  indebt-ed  by  deed,  and  the  plaintiff  had 
not  declared  upon  a  deed,  would  he  not  be  entitled  to  recover)  [Chambrb, 
J.  The  declaration  here  imports  nothing  more  than  a  parol  agreement ; 
and  the  issue  is,  whether  the  defendant  be  indebted  modo  et  fomia,'\ 

Best,  Serjt.,  contra.  The  plain  rule  has  always  been,  that  where  a  deed 
is  the  foundation  of  the  action,  that  deed  must  be  stated  upon  the  record, 
in  order  that  the  court  may  judge  of  its  contents  and  ascertain  whether 
its  provisions  be  legal  or  illegal.  The  true  question  in  this  case  is  not 
whether  the  defendant  be  indebted  to  the  plaintiff,  but  whether  he  be 
indebted  in  the  manner  in  which  the  plaintiff  alleges.  If  there  be  any 
contract  between  these  parties,  it  is  a  contract  by  deed  ;  and  wherever 
there  is  any  such  express  contract,  the  plaintiff  is  precluded  from  setting 
up  any  other  contract.  In  Thursbey  &  Hall  v.  Plant'  it  is  said  that  a 
lessor  cannot  maintain  debt  for  rent  against  the  original  lessee  after 
assignment,  but  only  covenant ;  which  shows  that  the  action  of  debt  for 
rent  is  not  founded  upon  the  contract.  When  an  action  is  founded  on  a 
deed,  the  deed  must  be  shown  to  the  court.*  Now,  the  action  in  this  case 
is  founded  on  a  charter-party,  and  in  such  actions  it  has  hitherto  been  the 
universal  practice  to  declare  upon  the  charter-party.  The  case  of  debt  for 
rent  is  an  excepted  case. 

The  court  took  time  to  consider  the  matter  until  the  next  day,  when 
their  opinion  was  delivered  by 

Sir  James  Mansfield,  C.  J.  In  this  action  of  debt  the  plaintiffs  have 
declared  that  the  defendant  was  indebted  to  them  in  a  certain  sum  of 
money,  without  specifying  any  particular  time  at  which  it  was  to  be  paid, 
for  the  carriage  of  divers  goods  conveyed  in  divers  ships  from  and  to  divers 
places,  for  the  use  and  hire  of  divers  other  ships  from  and  to  divers 
places,  and  for  the  demurrage  of  divers  other  ships  employed  by  the 
defendant's  testator.  This  declaration,  therefore,  is  as  general  in  its  form 
as  can  possibly  be  conceived ;  nor  are  any  of  the  peculiar  circumstances 
even  hinted  at.     The  declaration  would  lead   us  to  suppose  that  the 

»  1  Sid.  401.  «  Com.  Dig.  tit  Pleader,  0.  8. 
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defendant's  testator  had  entered  into  a  contract  respecting  the  subjects  on 
which  he  is  now  charged,  in  the  raost  general  way  in  which  such  contracts 
can  be  entered  into  (though  with  respect  to  demurrage,  I  take  it  to  be 
perfectly  clear  that  there  is  no  particular  custom  of  trade  which  fixes 
the  rate  of  payment,  but  that  it  is  always  regulated  by  express  stipula- 
tion) ;  and  that  the  money  having  become  due,  the  amount  was  to  be 
ascertained'  by  the  law.  To  support  this  declaration  at  the  trial,  a  con- 
tract of  charter-party  under  seal  was  produced ;  which  contract  was  ex- 
tremely long,  and  very  particular  in  the  provisions  which  it  contained. 
The  defendant's  testator  appears  to  have  endeavored  to  secure  himself  by 
very  special  covenants  from  any  misconduct  on  the  part  of  the  master,  and 
to  have  stipulated  that  no  freight  should  be  paid  for  the  outward  voyage, 
but  that  when  the  ship  should  have  performed  her  homeward  voyage,  and 
all  the  covenants  contained  in  that  charter-party,  that  then  she  should 
have  earned  her  freight.  These  covenants  therefore  amount  in  fact  to 
conditions  precedent.  The  charter-party  contains  other  covenants  for  the 
payment  of  such  demurrage  as  is  therein  mentioned,  and  freight  for  and 
upon  every  ton  of  goods  that  should  be  brought  into  the  port  of  London, 
to  be  paid  in  the  manner  set  forth  in  the  charter-party,  and  not  otherwise. 
The  covenants,  therefore,  in  this  charter-party  are  as  special  as  can  be 
imagined.  Such,  then,  being  the  agreement  between  the  parties,  what  is 
the  foundation  of  the  contract  upon  which  the  present  action  is  brought  1 
Unquestionably,  the  deed  of  charter-paHy  is  that  which  comprehends 
everything  by  which  the  defendant's  testator  was  bound.  Are  we,  then,  to 
say  that  all  the  precedents  in  pleading  are  now  for  the  first  time  to  be 
overturned,  and  the  defendant  to  be  deprived  of  the  advantage  of  having 
a  pro/ert  made  of  that  deed  which  is  the  foundation  of  the  action  in  which 
he  is  sued  1  Having  stated  the  dedaration  and  the  deed,  I  do  not  know 
in  what  manner  I  can  more  strongly  argue  against  the  form  of  the  decla- 
ration. If  it  be  admitted,  as  it  must  be,  that  wherever  the  action  is 
founded  on  a  deed,  the  deed  must  be  declared  upon,  I  would  ask,  is 
not  the  action  in  this  case,  founded  on  the  charter-party  1  A  course  of 
argument  has  been  adopted  which  either  I  do  not  understand  or  do  not 
feel  the  application  of.  It  has  been  said  that  where  a  party  may  re- 
cover in  an  action,  whether  such  action  be  founded  on  a  deed  or  not, 
the  party  may  recover  without  declaring  on  the  deed,  though  the  con- 
tract be  reduced  into  a  deed ;  and  in  support  of  this,  it  has  been  contended 
that  if  goods  be  sold  or  wages  earned,  and  the  price  of  the  goods  or  the 
amount  of  the  wages  be  ascertained  by  deed,  yet  inasmuch  as  goods  may 
be  sold  and  wages  earned  without  the  intervention  of  a  deed,  the  person 
who  sues  for  money  due  to  him  on  account  of  such  sale  or  earnings,  may 
recover  without  declaring  on  the  deed.  But  no  case  has  been  cited  to 
maintain  that  argument ;  and  it  seems  to  me  absurd  to  contend  that  tb^ 
action  is  not  founded  on  a  deed  because  if  there  had  been  no  deed  thP 
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action  might  have  been  well  maintained  without  it.  The  oniy  case 
excepted  from  the  general  rule  is  that  of  debt  for  rent,  in  which  the  deed 
need  not  be  declared  upon.  That  exception,  however,  seems  to  have 
nroceeded  on  the  ground  that  by  the  demise  an  mterest  has  passed  in  the 
land.  In  the  case  cited  from  Hardres,  though  it  is  said  that  in  debt  for  rent 
reserved  upon  a  lease  by  deed  nil  debet  is  a  good  plea,  yet  it  is  added  that 
in  debt  upon  a  grant  of  an  annuity  not  issuing  out  of  land,  such  a  plea 
would  not  be  good ;  and  the  same  distinction  is  made  in  Warren  v, 
Consett.  Since,  therefore,  all  the  books  speak  of  the  case  of  debt  for  rent 
as  an  exception,  it  is  strong  evidence  to  show  that  in  all  other  cases  a  deed 
must  be  declared  upon.  This  action  is  founded  upon  a  charter*party,  — 
a  form  of  instrument  upon  which  many  actions  are  tried  evet7  year; 
nevertheless  the  mode  of  declaring  here  adopted  has  never  been  heard  of 
in  Westminster  hall  till  now.  I  have  perhaps  said  more  than  was  neces- 
sary upon  so  plain  a  case,  and  I  have  now  only  to  add  that  we  are  all  of 
opinion  that  a  nonsuit  must  be  entered. 
Per  Curiam,  Bute  absoltUe^ 


COOKE  V.  MUNSTONE. 
In  the  Common  Pleas,  July  3,  1805. 

[Reported  in  1  Bosanquet  it  Puller ^  New  Reporis,  351.] 

Assumpsit.  The  first  count  of  the  declaration  was  for  not  delivering 
35  chaldrons  of  soil  or  breeze,  according  to  a  special  contract  between  the 
defendant  and  the  plaintiff;  to  which  the  money  counts  were  added. 

At  the  trial  before  Sir  James  Mansfield,  C.  J.,  at  the  Guildhall  sittings 
in  this  term,  it  was  proved  that  the  defendant  having  agreed  to  supply  the 
plaintiff  with  35  chaldrons  of  soil  at  seven  shillings  per  chaldron,  the 
plaintiff  paid  2L  5«.  as  earnest ;  that  the  plaintiff  afterwards  sent'  his 
barge  and  demanded  the  soil,  offering  at  the  same  time  to  pay  the  re- 
mainder of  the  purchase-money  as  soon  as  the  soil  should  be  put  on  boards 
but  that  the  defendant  refused  to  deliver  it  on  account  of  a  dispute  with 
the  plaintiff  respecting  the  wharf  from  whence  it  should  be  loaded.  It 
appearing,  however,  that  soil  and  breeze  were  very  different  things,  it  was 
objected  for  the  defendant  that  as  the  plaintiff  had  declared  upon  a  con- 
tract for  the  delivery  of  soil  or  breeze,  and  had  only  proved  a  contract  for 
the  delivery  of  soil,  he  must  be  nonsuited  ;  whereupon  the  plaintiff  in- 
sisted that  he  was  entitled  to  a  verdict  for  21,  5a.  on  the  count  for  money 
had  and  received.  His  Lordship  thought  that  as  the  plaintiff  had  pro- 
ceeded upon  a  contract  which  never  appeared  to  have  been  rescinded  by 

1  Middleditch  v.  Ellis,  2  Ex.  628,  accord.    Con/.  Tilson  v.  Warwick  Gas  Light  Co., 
4  B.  A  C.  962.  —  Ed. 
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any  act  or  agreement  between  the  parties,  but  only  broken  by  a  refusal  of 
one  party  to  perform  it,  he  was  not  at  liberty  to  recover  the  deposit  upon 
the  count  for  money  had  and  received,  and  accordingly  nonsuited  the 
plaintiff,  but  gave  him  liberty  to  move  that  the  nonsuit  should  be  set 
aside,  and  a  verdict  entered  for  him,  if  the  court  should  be  of  opinion  that 
he  was  entitled  to  it. 

Accordingly,  a  rule  nisi  for  that  purpose  having  been  obtained. 

Best,  Serjt.,  showed  cause. 

JSIiepherdf  Serjt.,  contra.  Cur,  adv,  vult. 

On  this  day  the  opinion  of  the  court  was  pronounced  by 

Sir  James  Mansfield,  C.  J.     This  was  an  action  for  the  non-deliverv  of 
soil  or  breeze  according  to  a  contract  entered  into  between  the  parties,  and 
for  which  money  had  been  paid  by  way  of  earnest.     There  was  also  a  count 
for  money  had  and  received.     The  framers  of  the  special  count  in  the 
declaration  unfortunately  supposed  soil  and  breeze  to  be  the  same  thing , 
but  the  fact  proving  otherwise,  the  plaintiff  failed  in  establishing  that  count. 
He  then  wanted  to  go  into  evidence  on  the  count  for  money  had  and 
received,  in  order  to  recover  back  what  had  been  paid  by  way  of  earnest 
The  case  appears  to  me  unlike  any  of  those  cited.     If  the  plaintiff  were 
allowed  to  go  into  the  evidence  for  which  he  contends,  the  consequences 
might  be  serious ;  he  seeks  to  recover,  not  upon  the  contract  on  which  he 
has  declared,  but  upon  a  different  contract,  and  upon  a  ground  which  the 
defendant  could  not  possibly  be  prepared  to  meet.     In  Giles  v.  Edwards 
the  plaintiff  had  no  other  demand  against  the  defendant  than  that  for  the 
10/.  lOs.  paid  to  him,  —  which  constitutes  the  difference  between  that  case 
and  the  present.     The  case  of  Towers  v,  Barrett  has  no  resemblance  to  the 
present ;  the  special  contract  there  being  at  an  end,  the  money  paid  in 
respect  of  that  contract  was  to   be   returned,  and   might  therefore   be 
recovered  under  the  general  count.     Indeed,  the  cases  in  which  it  has  been 
decided  that  a  plaintiff  may,  if  he  fail  on  his  special  contract,  resort  to  a 
general  iiidebilatus  cusumpsit,  are  unlike  the  present  in  this  respect :  that  in 
truth  the  special  contract  is  put  altogether  out  of  the  case  as  not  being 
properly  complied  with.     But  in  this  instance  it  would  be  very  strange  to 
allow  the  plaintiff  to  recover  on  a  general  indebitatics  assumpsit,  and  still 
leave  him  his  right  of  recovery  for  non-performance  of  the  special  contract. 
It  is  said,  however,  that  he  has  a  right  to  insist  on  the  special  contract  and 
on  the  general  contract  at  the  same  time,  recovering  under  the  one  his 
damages  for  non-performance,  and  under  the  other  his  money  paid;  hut 
the  cases  only  warrant  a  permission  to  the  plaintiff  to  resort  to  bis  general 
count  when  his  special  contract  has  failed  altogether.     I  apprehend  tne 
rule  to  be  this :  where  a  party  declares  on  a  special  contract,  seeking  U 
recover  thereon,  but  fails  in  his  right  so  to  do  altogether,  he  may  recover 
on  a  general  count,  if  the  case  be  such  that,  supposing  there  had  been  no 
special  contract,  he  might  still  have  recovered  for  money  paid  or  for  work 
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and  labor  done.  As  in  the  case  of  a  plaintiff  suing  a  defendant  as  having 
built  a  house  for  htm  according  to  agreement ;  there,  if  he  fail  to  prove  that 
he  has  built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labor  done.  In  BuUer's  Nisi  Prius  ^  the  rule  is  thus  laid  down  :  **  If 
a  man  declare  upon  a  special  agreement,  and  likewise  upon  a  quantum 
mer^ii^  and  at  the  trial  prove  a  special  agreement,  but  different  from  what 
is  lai((,  he  cannot  recover  on  either  count,  —  not  on  the  first,  because  of 
the  variance ;  nor  on  the  second,  because  there  was  a  special  agreement ; 
but  if  he  prove  a  special  agreement,  and  the  work  done,  but  not  pursuant 
to  such  agreement,  he  shall  recover  upon  the  quantum  meruit^  for  otherwise 
he  would  not  be  able  to  recover  at  all.'*  In  Payne  v.  Bacomb*  I  suppose  there 
was  a  special  agreement  by  the  defendant  to  pay  a  share  of  the  expenses  of 
the  suit  in  the  Exchequer,  but  that  agreement  had  not  been  strictly  pur- 
sued by  him  ;  and  consequently  he  recovered  for  the  money  actually  laid 
out  by  him  to  the  defendant's  use,  on  evidence  of  his  connection  with  the 
defendant  in  that  suit,  and  the  obligation  of  the  latter  to  pay.  That 
case,  therefore,  proceeds  on  the  ground  that  there  was  no  special  agree- 
ment still  subsisting  and  in  force  between  the  plaintiff  and  defendant,  on 
which  the  former  was  entitled  to  recover.  In  this  case,  if  we  were  to 
allow  the  plaintiff  to  go  into  the  evidence  which  he  offered,  it  would 
amount  to  saying  that  there  was  no  evidence  of  a  subsisting  special 
agreement ;  when  in  truth  there  was  such  evidence.  The  consequence  of 
such  a  rule  would  be  to  introduce  the  means  of  practising  great  surprise 
upon  defendants. 

Per  Curiam^  Mule  duchargecL 

PAYNE  V.   WHALE. 
In  the  Kino's  Bench,  February  11,  1806. 

[Rejxnied  in  7  East,  274.] 

This  was  an  action  for  money  had  and  received,  to  recover  back  the  price 
of  a  horse  which  had  been  warranted  sound  by  the  defendant  to  the  plain- 
tiff. Shortly  after  the  original  bargain  was  made  (of  which  there  was  no 
proof  except  by  the  subsequent  conversation),  and  the  money  paid,  the 
plaintiff  objected  that  the  horse  was  a  roarer  and  unsound,  and  tendered 
back  the  horse,  and  detminded  his  money :  the  defendant  admitted  that  he 
had  made  the  warranty,  but  denied  the  unsoundness,  and  refused  to  take 
back  the  horse  or  return  the  money ;  but  told  the  plaintiff  that  if  the  horse 
were  unsound,  he  would  take  it  again  and  return  the  money.  At  the  trial 
after  last  Trinity  term  at  Guildhall  these  facts  were  proved,  and  that  the 
horse  was  a  roarer  and  unsound.  But  it  was  objected  on  the  part  of  the 
defendant,  that  the  action  was  misconceived ;  for  that  the  question  to  be 

1  Ed.  2,  p.  189,  —  Weaver  v.  BurrowB.  >  2  Doogl.  651. 
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tried  was  the  unsoundness,  which  was  the  subject  of  the  warranty,  and 
could  not  be  tried  in  this  action,  the  contract  not  being  rescinded,  but  only 
in  a  special  action  on  the  case  founded  on  the  warranty.  Lord  Ellex- 
fiOROUQH,  C.  J.,  howe%'er,  then  thought  that  the  special  promise  to  rescind 
the  contract  and  return  the  money,  if  the  horse  were  unsound,  took  this 
out  of  the  general  rule ;  and  he  therefore  suffered  the  plaintiff  to  recover  a 
verdict  for  the  amount  of  the  price  paid.  And  in  Michaelmas  term  last,  a 
rule  nisi  was  obtained  for  setting  it  aside  and  having  a  new  trial,  upon  the 
authority  of  Power  v.  Wells  *  and  Weston  v,  Downes,'  which  established 
the  principle,  that  where  the  contract  of  warranty  is  still  open,  assumpsit 
for  money  had  and  received  will  not  lie  by  the  vendee  to  recover  back  the 
price  of  the  goods  warranted ;  though  in  the  latter  case  there  was  a  similar 
promise  to  take  back  the  horses  warranted,  if  the  plaintiff  disapproved  of 
them  and  returned  them  within  a  month ;  which  was  offered  to  be  done 
but  refused.     The  case  stood  over  till  this  term,  when 

Garrow  and  Marryat  showed  cause  against  the  rule. 

Erskine  and  Latoes  in  support  of  the  rule. 

Lord  Ellenborough,  C.  J.,  then  said,  that  as  the  cases  ran  very  near  to 
each  other,  and  this  would  give  the  rule  to  many  others,  the  court  would 
consider  of  the  case  before  they  gave  their  opinion  ;  as  they  wished  to  pro- 
ceed upon  some  sound  and  clear  principle  which  would  not  break  in  upon 
established  cases  which  had  become  the  habitual  law  of  the  land,  such  as 
actions  of  this  sort  against  stakeholders,  or  for  returns  of  premium.  That 
if  the  question  were  upon  the  warranty,  there  was  no  doubt  that  the  action 
was  misconceived ;  the  only  doubt  was,  whether  the  promise  to  take  back 
the  horse  if  unsound  and  return  the  money,  did  not  make  a  difference. 

His  Lordship  now  shortly  delivered  the  opinion  of  the  court  This  was 
a  cause  tried  before  me  at  Guildhall  to  recover  back  the  price  of  a  hoi*se 
sold  as  a  sound  horse,  and  which  proved  to  be  unsound.  It  was  to  be  col- 
lected from  the  evidence,  that  there  had  been  a  warranty  of  soundness  at 
the  time  of  the  original  contract  of  sale ;  but  in  a  subsequent  conversation, 
when  the  plaintiff  objected  that  the  horse  was  unsound,  the  defendant  said, 
that  if  the  horse  were  unsound  he  would  take  it  again,  and  return  the 
money.  And  it  was  contended  that  the  action  for  money  had  and  received 
would  not  lie,  upon  the  authority  of  Power  v.  Wells  and  Weston  v,  Downes, 
because  this  was  no  other  than  a  mode  of  trying  the  warranty,  which  could 
only  be  by  a  special  action  on  the  case.  It  had  occurred  to  me  at  the  trial, 
that  the  defendant,  by  means  of  his  promise  to  return  the  money  and  take 
back  the  horse  if  it  were  unsound,  had  placed  himself  in  the  situation  of  a 
stakeholder,  and  therefore  that  on  proof  that  the  horse  was  unsound  he  was 
to  be  considered  as  holding  the  money  for  the  use  of  the  plaintiff.  But 
upon  further  consideration  I  am  clearly  satisfied  that  that  promise  did  not 
discharge  the  original  warranty,  and  that  the  party  complaining  of  the 

1  Gowp.  818.  ^  Dougl.  28.    See  also  Hull  v.  Heightman,  2  East,  145. 
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breach  of  that  warranty  must  still  sue  upon  it.  The  second  conversation 
is  not  to  be  considered  as  an  abandonment  of  the  original  warranty,  the 
performance  of  which  the  defendant  still  insisted  upon ;  but  rather  as  a 
declaration  that  if  the  warranty  were  shown  to  be  broken,  he  would  do 
that  which  is  usually  done  in  such  cases,  —  take  back  the  horse  and  repay 
the  money.  Then  where  any  question  on  the  warranty  remains  to  be  dis- 
cussed, it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it, 

namely,  in  an  action  upon  the  warranty* 

Konsutt  to  be  enterecL 


BEED  V.  BLANDFORD. 
In  the  Exchequer,  Mat  9,  1828. 

[Reported  in  2  Ymmge  and  Jervis,  278.] 

Assumpsit  for  money  had  and  received,  and  the  usual  money  counts. 
Plea,  the  general  issue.  —  At  the  trial,  which  took  place  before  Mr.  Justice 
Park,  at  the  Lent  assizes,  1827,  for  Hampshire,  it  appeared  in  evidence, 
that  the  plaintiff  was  the  master  and  part  owner  of  the  vessel  called  the 
Albion,  of  which  the  plaintiff  and  John  Blandford,  the  brother  of  the 
defendant^  were  in  the  year  1817  registered  owners.  In  that  year,  John 
Blandford's  moiety  was  assigned,  by  indorsement  on  the  registry,  to  Isaac 
Blandford,  the  son  of  the  defendant,  who  advanced  the  purchase-money ; 
and  in  the  year  1824,  a  bill  of  sale,  purporting  to  be  in  consideration  of 
231/.  but  upon  which  no  money  passed  at  the  time,  of  the  moiety  of  Isaac 
Blandford,  was  executed  by  him  to  his  father,  the  defendant.  In  the  year 
1824,  the  plaintiff  entered  into  a  verbal  agreement  with  the  attorney  of 
the  defendant  for  the  purchase  of  his  moiety,  at  the  sum  of  140/.,  which  it 
was  stipulated  should  be  paid  on  the  day  following  the  agreement,  when 
the  bargain  was  to  be  completed.  On  the  day  on  which  the  money  was  to 
be  paid,  the  defendant's  attorney  was  from  home,  but  left  written  instnic- 
tions  how  the  business  was  to  be  arranged  between  the  parties,  of  which 
the  following  is  a  copy :  — 

**  Deliver  to  Beed  the  bill  of  sale  from  John  Blandford  to  Isaac  Bland- 
ford,  and  the  assignment  from  Isaac  Blandford  to  Thomas  Blandford,  on 
Beed's  paying  120/.,  and  giving  a  note  of  hand,  on  stamp,  in  these  words." 
Here  followed  the  form  of  a  promissory  note  to  the  defendant,  at  six 
months,  for  20/, 

"  Out  of  the  120/.,  give  Thomas  Blandford  30/.,  and  pay  the  remaining 
90/.  into  Grant's  bank,  to  the  credit  of  my  account. 

"Do  not  part  with  the  deeds  to  any  person  until  the  120/.  be  paid,  and 
the  promissory  note  is  given  by  Beed. 

"If  the  man  who  lends  Beed  the  money  wants  a  security,  he  can  hold 
the  deeds  till  I  return  home,  or  he  can  get  a  proper  security  prepared." 

VOL.  II*  —  6 
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Pursuant  to  these  instructions  the  plaintiff  paid  to  an  agent  of  the  de- 
fendant's attorney  110/.,  and  gave  a  promissory  note  for  the  balance  of  30/., 
when  the  papers  were  delivered  to  him,  and  pledged  by  him  as  a  security 
for  the  money.  The  note  was  subsequently  paid.  From  this  time  the 
plaintiff  had  the  possession  of  the  vessel,  but  having  in  vain  applied  to  the 
defendant  and  his  attorney  for  a  bill  of  sale  of  the  moiety  of  the  vessel 
which  he  contracted  to  purchase,  or  for  a  return  of  the  money,  he  brought 
the  present  action,  to  recover  from  the  defendant  the  sum  of  120/.  as 
money  paid.  It  was  proved,  by  the  defendant's  witnesses,  that,  after  the 
contract^  Isaac  Blandford  was  joint  owner  of  the  vessel,  until  his  death, 
and  that  the  defendant  was  his  administrator.  Upon  which  it  was  con- 
tended by  the  counsel  for  the  defendant,  —  first,  that  the  money  was  ad- 
vanced by  the  plaintiff  on.  behalf  of  Isaac  Blandford,  and  that  the  action 
should  have  been  brought  against  the  defendant,  as  his  representative; 
and  secondly,  that  the  action  for  money  had  and  received  could  only  lie 
where  the  consideration  had  totally  failed,  and  the  parties  could  be  rein- 
stated in  their  former  situation,  which  could  not  be  in  this  case,  where, 
from  the  time  of  the  contract,  the  defendant  had  had  no  participation  in 
the  profits  of  the  vessel ;  and  that,  at  all  events,  the  deeds  delivered  to  the 
plaintiff  ought  to  have  been  tendered  to  the  defendant  before  the  action  was 
brought.  The  learned  judge  left  the  first  question,  as  a  question  of  fact, 
to  the  jury ;  who  found,  that  the  money  had  been  paid  to  the  defendant 
by  the  plaintiff  on  his  own  behalf.  He  overruled  the  second  objection ; 
and  the  jury  having  found  a  verdict  for  the  plaintiff,  the  learned  judge 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  this  court  should 
think  his  direction  wrong. 

In  Easter  term,  1827,  Selwyn  obtained  a  rule  to  show  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  nonsuit  entered.  He  urged,  that  this 
action  could  only  be  sustained  upon  the  contract  being  rescinded,  which 
it  could  not  be  unless  it  were  rescinded  in  toto,  and  the  parties  restored  to 
their  former  situation;  that,  in  this  case,  there  had  been  an  immediate 
occupation,  and  a  part  execution  of  the  agreement,  which  was  incapable  of 
being  rescinded;  and  he  relied  upon  the  case  of  Hunt  v.  Silk,'  as  an  author- 
ity for  that  doctrine. 

Willtams,  C,  F,,  and  Manning  showed  cause. 

Selwyn  and  Carte)%  contra^  were  stopped  by  the  court 

Alexander,  L.  C.  B.  This  was  an  action  of  assumpsit  for  money  had 
and  received,  brought  by  the  plaintiff  against  the  defendant,  to  recover  the 
money  paid  by  the  former  to  the  latter,  as  the  consideration  for  the  pur- 
chase of  the  moiety  of  a  vessel,  upon  the  ground  of  that  contract  having 
been  rescinded.  In  order  to  sustain  an  action  in  this  form,  it  is  necessary 
that  the  parties  should,  by  the  plaintiff's  recovering  the  verdict,  be  placed 
in  the^same  situation  in  which  they  originally  were  before  the  contract  was 

1  5  East,  449. 
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entered  into.  The  plaintiff  has  bj  his  intermediate  occupation  derived  the 
profits  of  the  vessel ;  if  he  has  not  he  might  have  done  so  ;  and  it  is  impos- 
sible to  say  what  the  defendant  might  have  made  had  he,  during  the  time, 
had  any  control  over  it  Under  these  circumstances,  it  cannot  be  said 
that  the  situation  of  the  parties  has  not  been  altered ;  and  that,  by  the 
plaintiff's  recovering  in  this  action,  their  original  position  may  be  restored. 
Besides  this,  the  defendant's  title  deeds  have  been  deposited  by  the  plain- 
tiff as  a  security  for  the  money  advanced  to  him.  How  could  the  defend- 
ant, in  this  respect,  be  restored  to  his  original  situation  by  this  action) 
He  is  at  the  mercy  of  the  plaintiff  for  his  title  deeds,  and  cannot  recover 
them  by  any  process  in  this  cause.  I  think  the  objection  is  unanswerable, 
and  that  the  rule  for  a  nonsuit  must  be  made  absolute. 

HuLLOGK,  B.  I  am  of  the  same  opinion.  This  case  cannot  be  distin- 
guished from  that  of  Hunt  v.  Silk,  with  which  decision  I  am  perfectly 
satisfied. 

Vauohan,  B.  Both  the  law  and  justice  of  this  case  are  with  the  de- 
fendant ;  for  it  would  be  manifest  injustice  to  permit  the  plaintiff  to  have 
possession  both  of  the  ship  and  title  deeds,  and  to  recover  the  purchase- 
money  also.  The  decision  in  Hunt  v.  Silk  lays  down  a  very  clear  and  just 
rule  in  these  cases :  if  the  circumstances  be  such,  that  by  rescinding  the 
contract  the  rights  of  neither  party  are  injured,  in  that  case,  if  one  con- 
tracting party  will  not  fulfil  his  part  of  the  engagement  the  other  may 
rescind  the  contract,  and  maintain  his  action  for  money  had  and  received, 
to  recover  back  what  he  may  have  paid  upon  the  faith  of  it.  Giles  v. 
Edwards  does  not  impeach  this  doctrine,  for  there  the  parties  were  restored 
to  their  original  situation ;  for  which  reason  that  authority  does  not  at  all 
apply  to  the  present  case.  EiUe  absolute. 


PLANCHE  V.  COLBURN. 
In  the  Common  Pleas,  November  5,  1831. 

[Reported  in  8  Bingham,  14.] 

The  defendants  had  commenced  a  periodical  publication,  under  the 
name  of  "  The  Juvenile  Library,"  and  had  engaged  the  plaintiff  to  write 
for  it  a  volume  upon  Costume  and  Ancient  Armor.  The  declaration  stated, 
that  the  defendant  had  engaged  the  plaintiff  for  100/.  to  write  this  work  for 
publication  in  **  The  Juvenile  Library ;  '*  and  alleged  for  breach,  that  though 
the  author  wrote  a  part,  and  was  ready  and  willing  to  complete  and  deliver 
the  whole  for  insertion  in  that  publication,  yet  that  the  defendants  would 
not  publish  it  there,  and  refused  to  pay  the  plaintiff  the  sum  of  100/.  which 
they  had  previously  agreed  he  should  receive.  There  were  then  common 
counts  for  work  and  labor. 
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At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  last  term,  it 
appeared  that  the  plaiutifi',  after  euteriug  into  the  engagemeut  stated  iu  the 
declaration,  commenced  and  completed  u  considerable  portion  of  the  work ; 
performed  a  journey  to  inspect  a  collection  of  ancient  armor,  and  made 
drawings  therefrom ;  but  never  tendered  or  delivered  his  performance  to 
the  defendants,  they  having  finally  abandoned  the  publication  of  **  The 
Juvenile  Library/*  upon  the  ill  success  of  the  early  numbers  of  the  work. 
An  attempt  was  made  to  show  that  the  plaintiif  had  entered  into  a  new 
contract. 

The  Chief  Justice  left  it  to  the  jury  to  say,  whether  the  work  had  been 
abandoned  by  the  defendants,  and  whether  the  plaintiff  had  entered  into 
any  new  contract;  and  a  verdict  having  been  found  for  him,  with  50/. 
damages, 

Spankiey  Serjt.,  moved  to  set  it  aside. 

TiNDAL,  C.  J.  In  this  case  a  contract  had  been  entered  into  for  the  pub- 
lication of  a  work  on  Costume  and  Ancient  Aimor  in  '*  The  Juvenile 
Library'."  The  considerations  by  which  an  author  is  generally  actuated  in 
undertaking  to  write  a  work  are  pecuniary  profit  and  literary  reputation. 
Kow,  it  is  clear  that  the  latter  may  be  sacrificed,  if  an  author,  who  has  en- 
gaged to  write  a  volume  of  a  popular  nature,  to  be  published  in  a  work 
intended  for  a  juvenile  class  of  readers,  should  be  subject  to  have  his  writ- 
ings published  as  a  separate  and  distinct  work,  and  therefore  liable  to 
be  judged  of  by  more  severe  rules  than  would  be  applied  to  a  familiar 
work  intended  merely  for  children.  The  fact  was,  that  the  defendants  not 
only  suspended,  but  actually  put  an  end  to  "  The  Juvenile  Library ; "  they 
had  broken  their  contract  with  the  plaintiff;  and  an  attempt  was  made, 
but  quite  unsuccessfully,  to  show  that  the  plaintiff  had  afterwards  entered 
into  a  new  contract  to  allow  them  to  publish  his  book  as  a  separate  work. 
•  I  agree  that,  when  a  special  contract  is  in  existence  and  open,  the  plain- 
tiff cannot  sue  on  a  quantum  meruit :  part  of  the  question  here,  therefore, 
was,  whether  the  contract  did  exist  or  not.  It  distinctly  appeared  that  the 
work  was  finally  abandoned  ;  and  the  juxy  found  that  no  new  contract  had 
been  entered  into.  Under  these  circumstances  the  plaintiff  ought  not  to 
lose  the  firuit  of  his  labor;  and  there  is  no  ground  for  the  application  which 
has  been  made. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  The  plaintiff  is  entitled  to  retain  bis  verdict.  The  jury 
have  found  that  tliQ  contract  was  abandoned ;  but  it  is  said  that  the  plain- 
tiff ought  to  have  tendered  or  delivered  the  work.  It  was  part  of  the  con- 
tract, however,  that  the  work  should  be  published  in  a  particular  shape ; 
and  if  it  had  been  delivered  after  the  abandonment  of  the  original  design, 
it  might  have  been  published  in  a  way  not '  consistent  with  the  plaintiff's 
reputation,  or  not  at  all. 

Aldebson,  J.,  concurred,  and  the  learned  Serjeant  Took  nothing. 
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HARRISON  V,   LUKE 
In  the  Exchequer,  May  7,  1845. 

[Reported  in  14  Meeson  #*  Wdsbg,  139.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea, 
Hunqitam  indebitatm.  This  was  a  case  tried  before  the  Recorder  of  Hull 
under  a  writ>  of  trial  The  plaintiff  was  an  oil  and  colormau  residing  at 
Hull,  and  the  defendant  a  shipowner  at  Charlestown,  in  Cornwall ;  and  it 
appeared  that  on  the  27th  of  July,  1839,  the  defendant  wrote  a  letter  to 
the  plaintiff,  stating  that  he  had  a  yellow  ochre  mine,  and  should  the 
plaintiff  be  a  purchaser  of  ochre  he  would  supply  him  with  any  quantity, 
and  would  take  goods  for  it  To  this  letter  the  plaintiff  returned  the  fol- 
lowing answer :  '*  I  have  no  objection  taking  eight  or  ten  tons  of  ochre, 
and  you  take  paint,  or  any  other  article,  in  exchange.  Should  you  feel 
inclined  to  barter,  please  let  me  know  as  early  as  possible."  The  parties 
accordingly  supplied  each  other,  and  continued  to  deal  on  this  footing  for 
some  time,  exchanging  paint  for  ochre,  until  March,  1841,  when  the  bal- 
ance was  in  the  plaintiff's  favor ;  and  in  a  postscript  to  a  letter,  dated  the 
Ist  of  March,  1841,  from  the  plaintiff  to  the  defendant,  the  plaintiff  re- 
quested defendant  to  send  ochre  ''to  balance  our  account."  No  more 
ochre,  after  this  time,  was  received  by  the  plaintiff.  The  action  was 
brought  in  December,  1844.  At  the  trial  it  was  objected  for  the  defend- 
ant, that  the  plaintiff  ought  to  be  nonsuited,  as,  the  transaction  l>eing  one 
of  barter,  he  was  not  entitled  to  recover  the  value  of  the  goods  in  money. 
The  learned  Recorder  directed  a  verdict  for  the  plaintiff  for  the  amount 
proved,  giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Bain  having  obtained  a  rule  accordingly, 

Arckbold  now  showed  cause. 

Bain,  contra^  was  stopped  by  the  court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  abso- 
lute. Where  there  is  a  contract  of  barter,  and  one  of  the  parties  omits  to 
send  goods  in  return,  it  cannot  be  contended  that  the  other  may  bring  an 
action  for  goods  sold.  No  mere  lapse  of  time  will  tiurn  a  contract  of  barter 
into  a  contract  for  goods  sold. 

Parks,  R  The  plaintiffs  remedy  is  by  an  action  against  the  defendant 
for  not  delivering  the  ochre  pursuant  to  the  contract  between  them.  The 
ground  of  Lord  Ellbnborough's  decision  in  Ingram  v,  Shirley  *  was,  that 
the  parties,  by  stating  a  balance  of  25L  to  be  due,  intended  that  amount 
to  be  paid  in  money.     But,  if  there  be  a  contract  of  barter,  you  cannot 

1  1  Stark.  N.  P.  185. 
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change  that  into  a  contract  to  pay  in  money,  unless  the  parties  come  to  a 

fresh  agreement  to  that  effect.     The  defendant's  not  sending  the  ochre  is  a 

breach  of  the  old  agreement  only. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Unle  absolute.^ 


PAUL  V.  DOD. 
In  the  Common  Pleas,  April  16,  1846. 

[Reported  in  2  Common  Bench  ReporUy  800.] 

Debt  for  goods  sold  and  delivered^  work  and  labor  and  materials,  money 
paid,  and  money  found  due  upon  an  account  stated. 

The  defendants  severally  pleaded,  never  indebted. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  assizes  at 
Kingston.  The  facts  were  as  follows :  The  defendant  Dod,  in  the  early 
part  of  the  year  1845,  applied  to  the  plaintiff,  an  upholsterer,  to  complete 
the  decoration  and  furnishing  of  a  house  in  his  occupation,  called  Dagnells 
Park,  near  Croydon.  The  plaintiff  declined  to  do  so  without  security ; 
whereupon  the  defendant  Holmes  was  offered  and  accepted  as  Dod's  surety. 
The  estimated  value  of  the  goods  to  be  supplied  at  first  was  between  80^ 
and  100/.,  which  it  was  agreed  should  be  paid  30/.  in  cash,  and  the  residue 
by  bills  of  30/.  each  succeeding  three  months.  Subsequently,  however,  the 
order  was,  wnth  the  assent  of  Holmes,  extended  to  244/.  By  the  direction 
of  Holmes,  the  goods  were  invoiced  to  Dod  and  himself  jointly.  The  30/. 
were  not  paid,  nor  were  any  bills  given.  The  last  supply  took  place  on 
the  2d  of  April,  1845.  The  action  was  commenced  on  the  6th  of  January, 
1846. 

On  the  part  of  the  defendants,  it  was  objected,  first,  that  there  was  no 
evidence  of  any  joint  contract  by  the  two  ;  and,  secondly,  that  the  action 
was  prematurely  brought,  inasmuch  as  the  full  period  of  credit  agreed  on 
had  not  expired ;  and  Lord  Denman,  yielding  to  the  objections,  nonsuited 
the  plaintiff,  reserving  to  him  leave  to  move  to  enter  a  verdict,  if  the  court 
should  be  of  opinion  that  the  goods  were  furnished  and  the  work  done  on 
the  joint  credit  of  the  two  defendants  ;  and  for  such  sum  as  upon  the  evi- 
dence they  might  think  the  plaintiff  entitled  to ;  the  court  to  be  at  liberty 
to  draw  any  inference  of  fact  that  the  jury  might  under  the  circumstances 
have  drawn. 

CkanneU,  Serjt.,  now  moved  accordingly. 

Tindal,  C.  J.     I  think  there  ought  to  be  no  rule  in  this  case.     No  part 

1  It  was  held  in  Sheldon  v.  Cox,  8  B.  &  C.  420,  that  the  count  for  goods  sold  and 
delivei-ed  would  lie  to  recover  money  due,  that  portion  ot  the  contract  which  contem- 
plated  an  exchange  having  been  performed.  —  Ed. 
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of  the  goods  can  be  singled  out  for  payment  by  cash.  The  contract  was, 
to  pay  for  the  entire  goods,  30Z.  in  cash,  and  the  residue  by  instahnents  of 
30^  at  each  succeeding  three  months,  to  be  secured  by  bills.  The  plaintiff 
should  have  declared  upon  the  special  contract,  under  which  the  defend- 
ants would  have  been  clearly  liable.  He  cannot,  however,  maintain  an 
action  upon  an  implied  contract,  until  the  expiration  of  the  period  at  which 
the  entire  debt  would  have  become  due.  The  case  of  Nickson  v.  Jepson  ^ 
does  not  apply.  There,  the  extended  credit  of  three  months  was  subject 
to  a  condition  to  be  performed  on  the  part  of  the  defendant*  Not  having 
performed  that  condition,  his  right  to  such  extended  credit  never  accrued. 

CoLTMAN,  J.  The  payment  of  the  30^.  was  not,  as  has  been  contended 
by  my  brother  ChanneU^  a  condition.  The  agreement  was,  simply,  that 
the  defendant  should  pay  30^.  in  cash,  and  the  rest  of  the  debt  by  bills  at 
certain  intervals.     The  action,  therefore,  was  brought  too  soon. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  say  that 
any  particular  portion  of  these  goods  was  sold  for  a  money  payment.  I 
agree  with  the  view  taken  by  my  brother  Coltman,  that  the  credit  was  not 
conditional  upon  the  payment  of  the  30/.  in  cash.  It  was  one  entire  con- 
tract for  a  cash  payment  of  30/.,  with  a  certain  credit  for  the  residue. 

Erle,  J.     I  also  am  of  opinion  that  this  was  one  entire  contract  upon 

one  consideration,  and  one  entire  promise.    The  payment  of  the  30/.  was 

not  a  condition* 

R%Ue  refmeiL 


FEWINGS  V.   TISDAL. 
In  the  Exchequer,  November  18,  1847. 

[Reported  in  1  Exchequer  Reports,  295.] 

Indebitatus  assumpsit  for  work  and  labor  as  a  hired  servant,  and  on  an 
account  stated. 

Plea,  non  cuaumpsit 

At  the  trial,  before  the  under-sheriff  of  Bristol,  in  August  last,  it  ap- 
peared that  the  plaintiff  had  been  in  the  defendant's  service  as  cook,  but 
that  from  some  suspicions  which  he  entertained  about  her,  he  had  dismissed 
her  without  any  previous  warning,  but  that  he  had  paid  her  her  wages  up 
to  the  time  of  her  dismissal.  This  action  was  brought  to  recover  a  month's 
wages,  commencing  from  the  day  of  her  discharge  from  the  defendant's 
service.  The  under-sheriff  nonsuited  the  plaintiff,  on  the  ground  that  the 
declaration  should  have  been  special,  and  that  the  plaintiff  could  not 
recover  under  the  common  count  for  work  and  labor. 

M<mtagu€  Smith  having  obtained  a  rule  to  set  aside  the  nonsuit, 

^  2  Stark.  N.  P.  227. 
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Greenwood  showed  cause. 

M.  Smith,  contra. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  dischai^ed. 
This  was  a  special  contract  between  the  parties,  and  I  think  that  the  under- 
sheriff  ruled  correctly  that  the  present  claim  for  a  month's  wages  could  not 
be  recovered  on  the  common  count  for  work  and  labor.  The  argument  of 
Mr.  Smith,  founded  upon  the  case  of  Eardley  v.  Price,  is,  that  this  month's 
wages  should  be  considered  as  a  compensation  for  bygone  services.  If  that 
argument  were  held  to  be  good,  the  result  would  be,  that  when  parties 
make  a  bargain,  whatever  the  terms  of  it  may  be,  the  court  would  be  at 
iiberty  to  substitute  any  other  contract,  provided  the  same  conclusion 
should  be  arrived  at,  and  that  this  should  be  done  for  the  purpose  of  ob- 
taining what  might  appear  to  the  court  to  be  justice  between  the  parties. 
Such  a  rule  would  be  dangerous,  and  it  is  difficult  to  say  where  we  should 
stop.  It  amoimts  to  this,  that  provided  you  can  show  that  another  set  of 
terms  come  to  the  same  practical  conclusion,  the  court  is  at  liberty  to  sub- 
stitute them  for  the  real  contract  between  the  parties.  In  the  present  case, 
the  servant  claims  a  month's  wages  for  being  turned  away  without  a 
month's  warning.  As  far  as  regards  the  amount  of  the  mere  claim,  it  is 
the  same  as  if  the  master  were  to  pay  her  the  additional  sum  for  bygone 
services  for  discharging  her  without  a  month's  warning.  But  this  is  not» 
I  think,  the  contract  I  regret  that  the  party  is  unable  to  recover  her 
claim  in  this  form  of  count ;  it  is  not  the  proper  form,  but  it  should  have 
been  a  special  one.  The  case  of  Archard  v,  Homor  governs  the  present ;  it 
has  been  recognized  by  all  the  courts,  and  has  been  acted  upon  in  this 
court,  in  the  case  of  Broxham  v.  Wagstaffe.^ 

Parke,  B.  I  agree  with  the  opinion  expressed  by  the  Lord  Chief  Boron. 
The  good  sense  of  the  matter  is  to  be  found  in  Archard  v.  Hornor,  which 
was  afterwards  confirmed  by  the  Court  of  Queen's  Bench  in  the  cose  of 
Smith  V,  Hayward,  and  also  by  this  court.  It  is  not  broken  in  upon  by 
the  case  of  Smith  v,  Kingsford,  which  proceeded  on  a  different  ground. 
The  contract  in  the  present  case  is,  that  the  service  is  for  the  year,  but  the 
roaster  is  at  liberty  to  dismiss  the  servant  by  giving  her  a  month's  wages 
or  warning.  It  is  a  refinement  to  say  that  these  wages  are  a  compensation 
for  bygone  services.  Eardley  v.  Price  broke  in  upon  the  rules  of  law,  per- 
haps in  order  to  do  what  appeared  to  be  justice  in  that  particular  case. 
Archard  v,  Homor,  in  my  opinion,  governs  the  present  case. 

Alderson,  B.  I  am  of  the  same  opinion.  When  we  say  that  the  ser- 
vant is  to  have  a  month's  warning  or  a  month's  wages,  it  is  meant  that  the 
payment  to  be  made  for  the  dismissal  without  warning  is  to  be  by  way  of 
compensation,  and  that  the  amount  is  to  be  equal  to  a  month's  wages. 

RoLFE,  B.,  concurred. 

Rule  discharged, 
1  5  Jar.  845. 
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EHRENSPERGER  v.  ANDERSON. 
In  the  Exchequer,  December  8,  1848. 

[Reported  in  3  Exchequer  Reports,  148.] 

Debt  for  money  had  and  received,  and  for  money  due  on  an  account 
stated*     Plea,  nunqttam  indehitatut ;  upon  which  issue  was  joined. 

At  the  trialf  before  Lord  Denman,  C.  J.,  at  the  Hertford  spring  assizes, 
1848,  it  appeared  that  the  plaintiff  was  a  merchant  carrying  on  business  in 
London,  and  the  defendant  a  partner  in  the  firm  of  Alexander  Anderson  k 
Co.,  merchants  and  commission  agents  at  Bombay ;  and  the  action  was 
brought  to  recover  681ZL,  being  the  net  proceeds  of  twenty  cases  of  Swiss 
cottons,  sold  by  Alexander  Anderson  <k  Co.,  at  Bombay,  on  the  plaintiff's 
account,  in  August,  1847.  In  the  year  1844,  Messrs.  Cruikshank,  Melville, 
k  Co.,  consigned  to  the  house  of  Campbell,  Dallas,  k  Co.,  merchants  and 
commission  agents  at  Bombay,  the  above-mentioned  cottons  for  sale,  with 
directions  to  hold  them  until  a  favorable  opportunity  for  sale  should  occur ; 
and,  after  the  sale,  to  hold  the  money  until  a  favorable  opportunity  of 
remittance,  and  then  to  remit  the  proceeds  of  the  sale  to  London  by  bills 
of  exchange  at  six  months'  sight.  In  March,  1846,  Cruikshank,  Melville, 
k  Co.  applied  to  the  plaintiff  for  an  advance  upon  the  consignment  of  the 
cottons;  and  the  plaintiff  having  made  it,  on  the  25th  March,  1846,  Cruik- 
shank, Melville,  k  Co.  wrote  to  the  plaintiff  a  letter,  of  which  the  following 
is  an  extract :  — 

"In  consideration  of  your  having  advanced  us  845^.  12«.  6(f.,  upon  twenty 
cases  plain  red  cottons,  shipped  to  Bombay,  ten  cases  per  '  London,'  and 
ten  oases  per  'Hindostan,*  both  in  October,  1844,  and  consigned  to 
Messrs.  Campbell,  Dallas,  k  Co.,  there,  for  sale,  we  hereby  assign  over  to 
you  the  said  shipments,  and  undertake  to  pay  over  the  proceeds  to  you  as 
soon  as  received  by  us.  We  inclose  a  few  Hues  to  Messrs.  Campbell,  Dal- 
las, k  Co.,  instructing  them  to  make  the  remittance  to  you  direct." 

Campbell,  Dallas,  k  Co.  afterwards  discontinued  business,  and  were  suc- 
ceeded by  the  fii*m  of  Alexander  Anderson  k  Co.,  in  which  the  defendant 
was  a  partner.  On  the  25th  March,  1846,  Messrs.  Cruikshank,  Melville, 
k  Ca  wrote  to  the  defendant's  firm  at  Bombay,  as  follows :  — 

Dear  Sirs,  —  Upon  referring  to  Messrs.  Campbell,  Dallas,  k  Co.'s  letter 
of  Ist  December  last,  relative  to  the  twenty  cases  plain  red  Swiss  cottons, 
per  "  London  "  and  "  Hindostan,"  we  are  in  expectation  of  hearing,  by  an 
early  mail,  that  they  have  been  sold,  and  of  receiving  the  remittance ;  but, 
should  the  remittance  not  have  been  made  at  the  time  you  receive  this 
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letter,  we  request  you  will  make  it  direct  in  good  bills  to  Messrs.  C*  Ehren- 
sperger  &  Co.,  of  this  city,  to  whom  these  goods  belong,  and  who  will,  if 
requisite,  give  you  their  own  instructions  respecting  them. 

We  remain,  etc., 

Cruikshank,  Melville,  &  Co. 

On  the  4th  April,  1846,  the  plaintiff  wrote  to  the  defendant's  firm  at 
Bombay  a  letter,  of  which  the  following  is  an  extract :  — 

"By  the  inclosed  letter  of  Messrs.  Cruikshank,  Melville,  &  Co.,  you  will 
perceive,  that  henceforth  you  are  to  consider  us  the  owners  of  twenty  cases 
plain  red  cottons,  per  *  London '  and  *  Hindostan.'  We  request  you  will 
favor  us,  by  return  of  mail,  with  your  confirmation  that  such  transfer  is 
made,  and  that  you  will  account  for  the  same  to  ourselves.  If,  however, 
in  the  mean  time,  the  goods  have  been  sold,  be  kind  enough  to  favor  ua 
with  particulars,  and  how  remitted ;  for  if  such  has  not  taken  place,  we  re- 
quest that  you  will  proceed  with  the  sale,  either  partially  or  wholly,  as  best 
to  our  interests,  remitting  proceeds  as  sales  may  be  effected  ;  at  all  events, 
we  trust  within  six  months  to  be  favored  with  the  returns  in  good  bills  on 
London." 

On  the  1st  October,  1846,  the  defendant's  firm  wrote  to  the  plaintiff  in 
reply,  a  letter  containing  the  following  passages :  — 

"  We  are  in  receipt  of  your  much  esteemed  and  valued  favor,  under  date 
4th  April,  which  came  to  hand  on  the  28th  May  last,  informing  us  to  con- 
sider you  the  owners  of  twenty  cases  of  plain  red  cottons,  and  to  effect 
sales  of  them  at  an  early  date,  {n  reply  we  beg  to  state  that  we  forwarded 
a  copy  of  your  letter  to  our  Mr.  Anderson  a  long  time  ago,  who,  we  trust, 
might  have  spoken  to  you  on  this  head." 

The  firm  of  Cruikshank,  Melville,  k  Co.  was  succeeded  by  Melville  &  Co. ; 
and,  in  August,  1847,  Messrs.  Anderson  k  Co.,  at  Bombay,  sold  the  cottons, 
and  acquainted  Melville  &  Co.  with  the  fact,  by  letter  dated  30th  August, 
1847,  of  which  the  following  is  an  extract:  — 

"  We  beg  to  advise  a  sale  of  twenty  cases  of  Turkey  red  plain  cloth  at  8 
rupees  and  3^  anas  per  piece,  belonging  to  Messrs.  C.  Ehrensperger  k  Co., 
and  regret  to  say,  that  the  buyer  has  not  yet  taken  delivery  of  the  same. 
This  has  prevented  us  from  sending  you  an  account  of  the  sales  and  re- 
mittance to  cover  the  proceeds,  which  shall  be  sent  forward  by  the  ensuing 
mail  of  the  15th  proximo." 

A  copy  of  the  above  extract  was  sent  by  Messrs.  Melville  k  Co.  to  the 
plaintiff,  by  letter  dated  the  5th  October,  1847.  On  the  11th  September, 
1847,  Anderson  k  Co.  wrote  to  Melville  k  Co.  a  letter,  of  which  the  follow- 
ing is  an  extract :  — - 

'*  The  rate  of  exchange  here  has  given  a  decline  to  1<.  Wd.  for  first-rate 
bills.     We  therefore  hold  Messrs.  C.  £hrensperger  k  Co.'s  sales  of  twen^ 
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cases  Turkey  red  plain  cloth  until  due  dates,  as  it  will  leave  a  great  deal 
loss  iu  present  state  of  exchange ;  but  if  we  see  an  improvement  befoi*e 
that,  we  shall  lose  no  time  to  remit  the  proceeds." 

On  the  1st  November,  1847,  Anderson  k  Co.  wrote  to  Melville  &  Co.  a 
letter,  of  which  the  following  is  an  extract :  — 

"  For  the  gradual  rise  in  exchange  you  will  hear  from  our  Mr.  Anderson, 
to  whom  we  write  at  length  by  this  mail.  Annexed  you  have  a  memo- 
randum of  account  of  Mr.  Ehrcnsperger's  sale  of  Turkey  red  cloth  ;  and, 
iipon  reference  to  it,  you  will  observe  that  we  have  allowed  you  interest  at 
the  rate  of  9/.  per  cent  frpm  the  date  of  the  closing  of  the  sales,  and  from 
the  surplus  amount  the  remitting  1/.  per  cent  commission  has  been  de- 
ducted. Referring  to  the  register  of  our  remittances,  we  now  beg  to  hand 
you  drafts  as  under." 

The  letter  set  out  several  drafts,  amongst  which  were  two  on  J.  Bag- 
shaw,  amounting  to  700/.  "  to  cover  C.  Ehrenspei^r,  681/.'*  It  then 
stated :  "  The  above  drafts  are  forwarded  to  our  Mr.  Anderson  at  home, 
who  will  hand  them  over  to  you  on  application."  Melville  <&  Co.  having 
communicated  to  £hi*en8pei^er  k  Co.  the  above  extract  as  to  the  remit- 
tances, the  latter  applied  to  Mr.  Anderson  for  the  drafts,  and  a  correspond- 
ence took  place  between  Ehrensperger  &  Co.,  Melville  &  Co.,  and  Mr. 
Anderson,  the  latter  of  whom,  by  letter,  dated  the  30th  December,  1847, 
wrote  to  Ehrensperger  &  Co.  as  follows  :  — 

"The  drafts  on  Bagshaw,  referred  to  in  the  letter  from  Bombay,  were 
inclosed  to  me  with  several  other  drafts,  and  accompanied  by  a  detailed 
list  of  payments  to  which  they  were  to  be  appropriated,  but  all  consisting 
of  drafts  by  Alexander  Anderson  &  Co.  upon  Melville  &  Co.,  and  no  men- 
tion whatever  is  made  of  your  claim  in  my  letters.  These  remittances 
have  accordingly  been  applied  as  advised ;  but  I  have  every  reason  to  sup- 
pose that  the  proceeds  due  to  you  by  Melville  k  Co.  will  be  remitted  by 
my  firm  to  them,  upon  receipt  in  Bombay  of  the  last  mail  from  hence,  in 
which  1  advised  them  of  the  mistake  made  in  advising  these  bills  to  Mel- 
ville k  Co.  for  your  account." 

Ehrensperger  k  Co.,  not  being  able  to  obtain  the  drafts  or  the  proceeds 
of  the  cottons,  brought  the  present  action  on  the  8th  January,  1848. 

On  the  part  of  the  defendant  it  was  objected,  that  the  present  action 
could  not  be  maintained,  as  the  proceeds  of  the  sale  were  to  be  remitted 
by  bills ;  and  that  the  plaintiff  ought  to  have  declared  specially  for  the 
breach  of  contract ;  and  further,  that  no  action  for  money  had  and  re- 
ceived would  lie,  as  the  proceeds  of  the  sale  were  not  received  in  money, 
but  in  rupees.  A  notice  to  produce  the  letter  of  the  25th  March,  1846, 
was  served,  on  the  3rd  February,  1848,  on  the  defendant  in  London,  the 
firm  having  no  place  of  business  there.     The  plaintiff  tendered  a  copy  oi 
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that  letter  as  secondary  evidence,  which  was  objected  to  by  the  defendant's 
counsel,  but  received  by  the  learned  judge,  who  reserved  leave  for  the 
plaintiff  to  move  to  enter  a  nonsuit  on  the  above  points.  The  defendant 
attempted  to  prove  that  there  had  been  a  re-transfer  of  the  consignment  to 
Melville  <&  Co.,  in  consideration  of  an  advance  by  them  to  the  plaintiff  of 
600/. ;  but  a  letter  produced  for  that  purpose  was  inadmissible  for  want  of 
a  stamp;  and  a  verdict  having  been  found  for  the  plaintiff  for  68 U., 

Gfiannell,  Serjt.,  in  Easter  term  last  obtained  a  rule  nin  to  enter  a  non- 
suit, pursuant  to  leave  reserved :  against  which 

Skee^  Serjt,  and  Bramwell  showed  cause. 

Channelly  Serjt.,  and  Peacock,  in  support  of  the  rule. 

Cur.  adv,  vulL 

Parke,  B^  now  said  —  This  case  was  ai^gued  a  short  time  ago,  at  the 
sittings  in  term.  It  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, Mr.  Anderson,  for  money  had  and  received;  and  the  question 
was,  whether,  under  the  circumstances,  an  action  for  money  had  and  re- 
ceived would  lie.  The  action  was  commenced  in  January,  1848;  and  it 
appeared  upon  the  trial,  that  the  house  of  Cruikshauk,  Melville,  &  Co.  had 
consigned  to  the  house  of  Campbell,  Dallas,  &  Co.,  at  Bombay,  a  quantity 
of  cottons  for  sale ;  and  it  would  appear  upon  the  evidence,  that  the  di- 
rections were  to  hold  the  cotton  until  a  favorable  opportunity  occurred, 
and,  after  the  cottons  were  converted  into  money,  to  hold  the  money  until 
a  favorable  opportunity  occurred  for  a  remittance;  and  finally,  to  remit 
the  proceeds  of  the  sale  to  London,  in  bills  of  exchange,  —  whether  at  six 
months  or  not,  is  immaterial  to  the  present  question.  Campbell,  Dallas,  & 
Co.  discontinued  business,  and  were  succeeded  by  the  firm  of  Anderson  & 
Co. ;  and  Mr.  Anderson,  one  of  the  firm,  came  over  to  England,  and  was 
then  sued,  as  I  said,  in  the  month  of  January,  1848,  for  money  had  and 
received  for  the  proceeds  of  this  cotton.  It  appeared,  that,  after  the  con- 
signment of  the  cottons  had  taken  place,  Cruikshank,  Melville,  &  Co.,  who 
were  desirous  of  having  an  advance  of  800/.  and  upwards,  upon  the  con- 
signment of  the  cottons,  applied  to  Mr.  Ehrensperger,  who  made  that  ad- 
vance, and  then  there  was  an  agreement  that  the  consignment  of  the  cottons 
should  be  transferred  to  Mr.  Ehrensperger,  and  that  Campbell,  Dallas,  <fe 
Co.,  who  were  now  represented  by  the  defendant,  should  be  responsible  to 
Ehrensperger  &  Co.  for  the  disposition  of  the  goods  and  the  remittance  of 
the  proceeds  ;  and  the  house  of  the  defendant,  it  is  argued,  stands  in  pre- 
cisely the  same  situation  as  Campbell,  Dallas,  &  Co.,  and  the  single  de- 
fendant stands  in  the  same  situation  as  his  firm.  Then  it  appears,  that, 
afterwards,  a  communication  took  place  between  Melville  &  Co.,  who  had 
succeeded  Cruikshank,  Melville,  <b  Co.,  and  Mr.  Ehrensperger,  in  which  Mr. 
Ehrensperger  required  an  advance  from  them  of  600/. ;  and  one  of  the 
points  which  were  made  at  the  trial,  and  afterwards  upon  the  motion  for  a 
new  triali  was,  that  there  had  been,  with  the  consent  of  all  parties,  a  sub-' 


SECT.  11.]  EHRENSPERGER  V.   ANDERSON.  93 

sequent  re-transfer  of  the  consignment  in  the  hands  of  the  defendant  to 
Melville  &  Co.  from  Mr.  Ehrensperger.  There  was  certainly  some  evidence 
of  such  transfer,  possibly  incomplete  in  any  view  of  the  case ;  but  that  evi- 
dence failed,  in  consequence  of  a  letter  which  was  to  prove  this  transfer 
and  which  required  a  stamp,  not  being  stamped.  Therefore,  we  may  throw 
out  of  the  case  entirely  any  agreement  ansing  out  of  the  alleged  subse- 
quent re-transfer  of  this  consignment  and  its  proceeds  from  Mr.  Ehren- 
spei^er  to  Melville  &  Co.  Then  it  further  appears,  that  the  defendant's 
house  afterwards,  in  the  month  of  August,  disposed  of  these  cottons,  and 
received  the  proceeds ;  and  the  question  is,  whether  they  are  responsible  to 
the  plaintiff  for  these  proceeds  in  an  action  for  money  had  and  received. 

Now,  several  objections  were  taken  to  the  plaintiff's  right  to  recover. 
One,  which  was  incidentally  mentioned,  was,  that  no  action  for  money  had 
and  received  would  lie,  because  the  proceeds  of  this  sale  were  not  received 
in  money,  but  were  received  in  rupees.*  Upon  that  objection,  certainly, 
we  consider  that  the  plaintiff  is  not  prevented  from  recovering.  There  are 
two  authorities  on  the  subject :  one  of  these  is  a  case  of  Harington  v.  Mac- 
morris,*  in  which  an  objection  having  been  made,  that  the  money  received 
was  foreign  money,  Lord  Chief  Justice  Gibbs,  then  Mr.  Justice  Gibbs, 
treated  that  objection  as  having  been  exploded  for  thirty  years.  The  real 
meaning  of  such  a  count  is,  that  the  defendant  is  indebted  for  money  of 
such  a  value  or  amount  in  English  money.  However,  the  objection  appears' 
to  have  been  listened  to,  perhaps  more  than  it  ought  to  have  lieen,  in  a 
subsequent  case  of  M'Lachlan  v,  Evans  ;*  but  the  Court  of  Exchequer  held 
that  an  action  for  money  had  and  received  for  English  money  would  not  lie, 
unless  there  had  been  a  reasonable  time,  after  the  receipt  of  the  foreign 
money,  to  convert  it  into  English.  Possibly  that  case  cannot  be  received 
as  being  very  satisfactory ;  at  all  events,  we  do  not  decide  this  case  against 
the  plaintiff  on  this  ground. 

It  then  appears  that  the  defendant's  house  at  Bombay  disposed  of  these 
cottons  in  the  month  of  August  in  1847,  and  they  then  write  to  Messrs. 
Melville  &  Co.,  who  must  now  be  considered  as  their  agents  and  correspond- 
ents, liecause  there  is  no  sufficient  evidence  of  the  transfer  of  the  right  to 
Melville  &  Co.  — they  write,  to  Melville  &  Co.,  and  tell  them  that  two  of 
the  bills  which  they  remit,  amounting  to  700/.,  are  sent  to  Mr.  Anderson 
for  the  purpose  of  paying  the  amount  of  600/.  and  upwards  to  Messrs. 
Ehrensperger;  and,  at  the  same  time,  they  wrote  another  letter  to  Mr. 
Anderson,  in  which  they  made  no  mention  of  the  plaintifTs  claim.  Then  a 
correspondence  takes  place  between  Messrs.  Ehrensperger,  Melville  &  Co., 
and  Mr.  Anderson,  which  results  in  the  plaintiff  not  obtaining  any  satis- 
faction for  the  proceeds  of  this  consignment.     The  question  is,  whether, 

*  As  to  what  will  support  the  allegation  of  mouoy  received  in  the  count  for  money 
^lad  and  received,  see  Leake,  Digest  of  Law  of  Contracts,  117.  —  Ed. 
a  1  Marsh,  33;  6  Taunt.  228.  »  1  Y.  &  J.  380. 
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uuder  these  circuDiRtnnces,  an  action  for  money  had  and  received  will  liel 
I  have  before  said,  that  the  objection  that  it  was  foreign  money  ought 
not  in  onr  judgment  to  prevail  \  at  all  events,  we  shtUl  not  decide  the 
case  upon  that ;  —  then,  the  only  way  in  which  the  plaintiff  can  recover  in 
an  action  for  money  had  and  received  is,  upon  the  ground  that  this  is  money 
in  the  hands  of  the  defendant,  and  originally  placed  there  for  the  purpose 
of  purchasing  bills,  in  order  to  make  a  remittance,  and  that  that  money 
has  become  money  had  and  received,  by  the  countermand  not  to  apply  it 
any  longer  to  that  purpose ;  or,  secondly,  that  the  plaintiff  is  in  a  condition 
to  say  that  the  contract  has  been  rescinded  on  the  part  of  the  defendant, 
and  that  he  is  entitled  to  recover  from  the  defendant  the  money  which  was 
placed  in  his  hands  for  the  purpose  of  purchasing  bills  for  a  remittance. 
With  respect  to  the  countermand,  there  is  no  evidence  of  it.  The  question 
therefore  resolves  itself  into  this,  —  whether  we  can  come  to  a  conclusion 
upon  this  evidence,  that  the  plaintiff  is  in  a  situation  to  say  to  the  defend- 
ant, *'  You  have  got  money  which  you  received  from  me,  and  you  have  re- 
scinded the  contract,  and  I  am  therefore  entitled  to  rescind  it  on  my  part." 
In  order  to  constitute  a  title  to  recover  for  money  had  and  received,  the 
contract  on  the  onq  side  must  not  only  not  be  performed  or  neglected  to  be 
performed,  but  there  must  have  been  something  equivalent  to  saying,  '*  I 
rescind  this  contract,'*  —  a  total  refusal  to  perform  it,  or  something  equiva- 
lent to  that,  which  would  enable  the  plaintiff  on  his  side  to  say,  ''  If  you 
rescind  the  contract  on  your  part,  I  will  rescind  it  on  mine."  That  princi- 
ple is  laid  down  and  very  well  enforced  in  a  variety  of  cases  which  were 
cited,  and  which  will  be  found  in  Smith's  Leading  Cases,  Vol.  2,  in  the 
note  to  the  case  of  Cutter  v.  Powell.  The  same  doctrine  has  been  acted 
upon,  originally,  I  believe,  in  the  case  of  Giles  v,  Edwards,^  and  afterwards 
in  the  case  of  Cooke  v,  Munstone,'  though  with  a  different  result.  I  take 
it  to  be  clear,  that,  in  order  to  entitle  a  person  who  has  put  money  into  the 
hands  of  another,  to  recover  it  back  upon  the  ground  that  he  has  a  right 
to  treat  the  contract  as  rescinded,  it  must  be  made  out  clearly  that  the 
other  party  has  rescinded  the  contract  upon  his  part ;  otherwise  the  meas- 
ure of  damages  is  different.  If  a  man  puts  money  into  the  hands  of  an- 
other to  purchase  goods,  and  he  neglects  to  do  so,  the  proper  measure  of 
damages  is  the  value  of  the  goods,  not  the  value  of  the  money  originally 
put  into  the  defendant's  hands,  which  value  of  the  goods  may  be  a  great 
deal  less  than  the  value  of  the  money  which  has  been  put  into  his  hands 
for  the  purpose  of  purchasing  the  goods ;  and  it  can  only  be  where  the  de- 
fendant, who  has  received  the  money,  has  altogether  refused  to  perform 
the  contract  on  his  part,  —  not  merely  delayed,  but  altogether  refused,  — - 
so  as  to  entitle  the  plaintiff  to  be  in  the  same  situation  as  if  be  had  al- 
together rescinded  the  contract,  that  the  plaintiff  can  have  any  right  to  re- 
scind the  contract,  and  bring  an  action  for  money  had  and  received.     Now, 

»  7  T.  R.  181.  «  1  N.  R.  861. 
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on  looking  at  the  evidence  in  this  case,  it  is  clear  that  neither  Mr.  Ander- 
son nor  his  partners  at  Bombay,  for  whom  he  is  responsible,  ever  totally 
rescinded  the  contract.  There  is  no  evidence  that  they  ever  misapplied 
the  money ;  for,  though  they  may  not  have  applied  the  precise  identical 
proceeds  of  the  goods  which  were  received  in  the  purchase  of  other  bills, 
but  applied  them  to  their  own  use,  the  employment  in  this  case  is  not  of 
that  strict  nature,  that  the  precise  money  which  was  received  for  the  goods 
is  to  be  expended  in  the  purchase  of  bills,  but  the  agent  dischaiiges  his  obli- 
gation if  he  employs  an  equivalent  sum  of  money  of  his  own.  All  that  the 
evidence  proves  is,  that,  after  the  goods  were  sold  in  the  month  of  August* 
the  defendant  and  his  partners  did  not  perform  their  duty  in  applying  the 
proceeds  to  the  purchase  of  bills  and  remitting  them  to  the  plaintiff.  It 
does  not  appear  to  us  that  this  is  at  all  an  equivalent  to  an  al)8olute  re- 
scission of  the  contract ;  and  therefore,  though  they  might  be  liable  in  a 
special  action  of  assumpsit,  in  consideration  that  they  had  the  plaintiif*s 
consignment  and  his  commission,  in  order  to  dispose,  for  his  use,  of  the  pro- 
ceeds to  be  invested,  and  that  they  had  neglected  to  do  so,  —  though  that 
action  might  have  been  maintained  under  the  circumstances  of  this  case,  we 
are  all  of  opinion  that  an  action  for  money  had  and  received  will  not  lie. 
Therefore  the  result  will  be,  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.  Bule  abdolute. 


WRIGHT  V,  COLLS. 
In  the  Cohmon  Pleas,  June  25,  1849. 

[Reported  in  8  Common  Bench  Reports,  150.] 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
stated,  that,  before  the  29th  of  September,  1844,  to  wit,  on  the  26th  of 
July,  1844,  by  a  certain  agreement  in  writing  then  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part, — after 
reciting  that  the  defendant  did,  on  a  certain  day  then  past,  to  wit,  on  the 
25th  of  July  then  instant,  as  he  was  advised  and  believed,  legally  and 
effectually  put  an  end  to  a  certain  lease  granted  by  one  James  Esdaile  to 
one  Samuel  Hammond  the  younger,  and  bearing  date  the  18th  of  July. 
1839,  of  a  certain  farm  called  Hunt's  Farm,  by  entry  thereon  under  the 
power  to  him  for  that  purpose  contained  in  the  said  lease,  by  reason  of  the 
bankruptcy  of  the  said  Samuel  Hammond  the  younger ;  and  after  further 
reciting  that  he,  the  defendant,  had  agreed  to  grant  a  lease  of  the  said  farm 
to  the  plaintiff,  for  twenty-one  years  firom  the  29th  of  September,  1844,  at 
the  same  rents,  and  under  the  same  terms  as  the  same  farm  was  then  lately 
held  by  the  said  Samuel  Hammond  the  younger,  save  and  except  of  such 
part  thereof  as  consisted  of  a  certain  cottage  and  premises  in  the  said  lease 
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mentioned  to  be  in  the  occupation  of  one  Edward  Hook,  upon  the  following 
terms  and  conditioua :  It  was  mutually  agreed  by  and  between  the  plain- 
tiff and  the  defendant,  that  the  defendant  should  gi'ant,  and  the  plaintiff 
should  accept,  a  lease  of  all  the  said  farm  and  laud  (except  the  cottage  and 
premises  in  the  said  lease  stated  to  be  in  the  occupation  of  the  said  Edward 
Hook,  and  also  except  the  timber,  game,  fish,  and  wild-fowl,  and  liberties, 
as  in  the  said  lease  to  the  said  Samuel  Hammond  the  younger  are  excepted), 
at  the  yearly  rent  of  316/.  8«.,  clear  of  all  deductions,  excepting  land-tax, 
and  payable  quarterly ;  the  said  lease  so  agreed  to  be  granted  and  accepted 
as  aforesaid,  to  commence  on  the  said  29th  of  September,  1844,  if  the  de- 
fendant could  then  legally  make  and  execute  the  same,  or  so  soon  after  as 
the  defendant  should  be  in  a  situation  to  grant  the  same  :  that  it  was  there- 
by further  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
said  yearly  rent  should  commence  from  the  commencement  of  the  term,  or 
on  possession  being  given,  which  should  first  happen,  and  should  be  paid 
quarterly ;  that  the  plaintiff  should  pay  such  further  rents  as  were  provided 
for  and  reserved  by  the  said  lease  to  the  said  Sdmuel  Hammond  the  younger; 
and  that  the  said  lease  so  to  be  granted  and  accepted  as  aforesaid,  should 
contain  the  same  or  the  like  covenants,  provisos,  conditions,  and  agree- 
ments as  were  contained  in  the  said  lease  to  the  said  Samuel  Hammond  the 
younger,  and  such  further  covenants  and  agreements  as  were  usual,  accord- 
ing to  the  custom  of  the  country :  that  it  was  thereby  fuilher  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the  plaintiff  should  pay 
down  to  the  defendant,  on  possession  being  delivered  to  him  of  the  said 
farm  thereby  agreed  to  be  demised  to  him,  except  the  said  cottage  as  afore- 
said, the  sum  of  500/.  as  a  bonus  or  premium  for  the  said  lease  so  to  be 
granted  and  accepted  as  aforesaid,  and  also  should  pay  all  the  costs,  charges, 
and  expenses  of  the  said  agreement,  and  a  counterpart  thereof,  and  should 
execute  and  deliver  a  counterpart  of  the  said  lease  so  to  be  granted  and  ac- 
cepted as  aforesaid,  to  the  defendant,  —  the  same  agreement  and  lease  and 
counterparts  to  be  prepared  by  the  solicitor  of  the  defendant :  and  that  it 
was  further  agreed  by  and  between  the  plaintiff  and  the  defendant  that  the 
plaintiff  should  not  require,  call  for,  or  see,  or  investigate  the  title  of  the 
defendant :  Mutual  promises :  Averment,  that,  after  the  making  of  the  said 
promise  of  the  defendant,  and  before  the  said  29th  of  September,  1844,  to 
wit,  on  the  8th  of  August,  1844,  possession  of  the  said  farm,  etc  (except 
the  said  cottage  aa  aforesaid),  was  delivered  to  the  plaintiff  under  the  said 
agreement ;  and  that,  on  such  possession  being  delivered  to  him  as  afore- 
said, he  the  plaintiff,  relying  on  the  said  promise  of  the  defendant,  paid  to 
the  defendant,  and  the  defendant  then  received  of  the  plaintiff,  a  large  sum 
of  money,  to  wit,  the  sum  of  250Z.  in  part  payment  and  satisfaction  of  the 
said  sum  of  500/.  so  agreed  to  be  paid  by  the  plaintiff  to  the  defendant  as 
t  bonus  or  premium  for  the  said  lease  as  aforesaid ;  and  that,  although  he, 
the  plaintiff,  had  always  from  the  time  of  the  making  of  the  said  agreement, 
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continually,  been  leady  and  willing  to  accept  the  said  lease  so  agreed  to  be 
granted  and  accepted  as  aforesaid,  and  to  execute  and  deliver  a  counterpart 
thereof  to  the  defendant,  according  to  the  terms  of  the  said  agreement ;  and 
although  the  said  29th  of  September,  1844,  and  a  reasonable  time  for  the 
defendant  to  grant  the  said  lease  so  agreed  to  be  granted  as  aforesaid,  had 
elapsed  before  the  commencement  of  the  suit :  and  although  the  defendant, 
on  the  said  last-mentioned  day,  and  from  thence  continually  hitherto,  was 
in  a  situation  to  grant,  and  could  legally  make  and  execute,  such  lease  as 
last  aforesaid,  and  during  all  the  time  aforesaid  had  notice  of  the  said  sev- 
eral premises  thereinbefore  mentioned ;  yet  that  the  defendant,  disregard- 
ing his  said  promise,  did  not  nor  would,  on  the  said  29th  of  September,  1844, 
or  at  any  other  time,  though  often  requested  so  to  do,  grant  to  the  plaintiff 
the  said  lease  so  agreed  to  be  granted  and  accepted  as  aforesaid,  but  had 
wholly  neglected  and  refused  so  to  do ;  and  that  thereby  the  plaintiff  not 
only  had  lost  and  been  deprived  of  the  benefits  and  advantages  of  the  said 
lease  so  agreed  to  be  granted  and  accepted  as  aforesaid,  and  of  divers  large 
gains  and  profits,  to  wit,  to  the  amount  of  500/.,  which  would  have  accrued 
to  him  from  the  granting  of  the  same,  but  had  also  lost  and  been  deprived 
of  the  use  of  the  said  sum  of  money  so  paid  by  him  to  the  defendant  as 
aforesaid,  in  part  payment  and  satisfaction  of  the  said  sum  of  500/.  so 
agreed  to  be  paid  as  a  bonus  or  premium  for  the  said  lease  as  aforesaid. 

There  was  also  a  count  for  money  had  and  received. 

The  defendant  pleaded,-— first,  noTi  assumpsit  to  both  counts;  secondly, 
to  the  first  count,  that  the  plaintiff  was  not  ready  and  willing  to  accept  the 
lease ;  thirdly,  to  the  first  count,  that  the  plaintiff  had  not  paid  or  offered 
to  pay  any  part  of  the  residue  of  the  500Z. ;  fourthly,  to  the  first  count, 
that  the  plaintiff  had  not,  until  the  bringing  of  the  action,  been  in  a  situa- 
tion to  grant,  and  could  not  legally  grant,  the  lease ;  fifthly,  to  the  first 
count,  that  a  reasonable  time  for  granting  the  lease  had  not  elapsed. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  Chelmsford  spring 
assizes,  1848.  The  facts  that  appeared  in  evidence  were  as  follows:-^ On 
the  18th  of  July,  1839,  one  James  Esdaile  granted  to  one  Samuel  Hammond 
the  younger,  a  farm  at  Upminster,  in  the  county  of  £ssex,  for  twenty-one 
years :  this  lease  contained  a  covenant  on  the  part  of  Hammond  not  to  as- 
sign without  consent  in  writing ;  and  a  power  of  re-entry  was  reserved  to 
Esdaile  in  case  of  Hammond's  bankruptcy  or  insolvency.  After  the  grant 
of  this  lease,  Esdaile  conveyed  his  interest  in  the  farm  to  Colls.  In  1844, 
a  fiat  issued  against  Hammond,  under  which  he  was  adjudged  a  bankrupt ; 
whereupon  Colls  re-entered,  under  the  power  reserved  in  the  lease  of  the 
18th  of  July,  1839,  and,  on  the  26th  of  July,  1844,  entered  into  an  agree- 
ment to  grant  a  lease  of  the  farm  to  Wright.  The  agreement  was  as 
follows  :  — 

''Agreement  made  the  26th  of  July,  1844,  between  Christmas  William 
Colls  of  the  one  part,  and  James  Alfred  Wright,  of  Brentwood,  Essex, 
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gentleman,  of  the  other  part :  Whereas  the  said  C.  W.  Colls  did,  on  the 
25th  of  this  instant  July,  as  he  is  advised  and  believes,  legally  and  effectu- 
ally put  an  end  to  the  lease  granted  by  James  E^aile,  Esq.,  to  Samuel 
Hammond  the  younger,  and  bearing  date  the  18th  of  July,  1839,  of  Hunt's 
Farm,  in  Upminster,  Essex,  by  entry  thereon  under  the  power  to  him  for 
that  purpose  contained  in  the  said  lease,  by  reason  of  the  bankruptcy  of 
the  said  Samuel  Hammond  the  younger,  and  he  hath  agreed  to  grant  a 
lease  thereof  to  the  said  J.  A.  Wright^  for  twenty-one  years  from  the  29th 
of  September,  1844,  at  the  same  rents  and  under  the  same  terms  as  the 
same  farm  was  lately  held  by  the  said  Samuel  Hammond,  save  and  except 
such  part  thereof  as  consists  of  the  cottage  and  premises  in  tlie  said  lease 
mentioned  to  be  in  the  occuimtion  of  the  said  Edward  Hook,  —  on  the  fol- 
lowing terms  and  conditions  :  It  is  therefore  hereby  mutually  agreed  by 
and  between  the  said  C.  W.  Colls  and  J.  A.  Wright,  that  the  said  C.  W. 
Colls  shall  grant,  and  the  said  J.  A.  Wright  shall  accept,  a  lease  of  all  the 
said  farm  and  land  (except  the  cottage  and  premises  in  the  said  lease  stated 
to  be  in  the  occupation  of  Edward  Hook,  and  with  such  exception  of  timber, 
and  of  game,  fish,  and  wild-fowl,  and  liberties,  as  in  the  said  lease  to  the 
said  Samuel  Hammond  are  excepted),  at  the  yearly  rent  of  316/.  8<.,  clear 
of  all  deductions  except  land-tax,  and  payable  quarterly.  The  lease  to  com- 
mence on  the  29th  of  September  next,  if  the  said  C.  W.  Colls  can  then  legally 
make  and  execute  a  lease  thereof,  or  as  soon  after  as  the  said  C.  W.  Colls 
shall  be  in  a  situation  to  grant  a  lease.  The  said  yearly  rent  to  commence 
from  the  commencement  of  the  term,  or  on  possession  being  given,  which 
shall  first  happen,  and  to  be  paid  quarterly.  The  said  J.  A.  Wright  also 
to  pay  such  further  rents  as  are  provided  for  and  reserved  by  the  said  lease 
to  the  said  Samuel  Hammond.  The  s:iid  lease  to  contain  the  same  or  the 
like  covenants,  provisos,  conditions  and  agreement-s  as  are  contained  in  the 
said  lease  to  the  said  Samuel  Hammond,  and  such  further  covenants  and 
agi^eements  as  are  usual,  according  to  the  custom  of  the  country.  The  said 
J.  A.  Wright  to  pay  down  to  the  said  C.  W,  Colls,  on  possession  being 
delivered  to  him  of  the  said  farm  hereby  agreed  to  be  demised  to  him  (ex- 
cept the  said  cottage  as  aforesaid),  the  sum  of  500/.,  as  a  bonus  or  premium 
for  the  said  lease ;  and  also  to  pay  all  the  costs,  chai*ges,  and  expenses  of 
this  agreement,  and  a  counterpart  thereof,  and  of  the  said  lease,  and  of 
a  counterpart  thereof,  and  to  execute  and  deliver  a  counterpart  of  such 
lease  to  the  said  C.  W,  Colls :  the  same  agreement  and  lease  and  counter- 
parts to  be  prepared  by  the  solicitor  of  the  said  C.  W.  Colls.  The  said 
J,  A.  Wright  is  not  to  require,  or  to  call  for,  or  to  see  or  investigate  the 
title  of  the  said  C.  W.  Colls.  The  said  J.  A.  Wright  to  take  the  growing 
crops  at  a  valuation,  to  be  made  by  two  arbitrators,  one  to  be  named  by 
each  party,  with  power  for  those  two  arbitrators  to  name  an  umpire ;  the 
award  of  any  two  of  them  to  be  binding.  And,  in  case  either  party  shall 
refuse  or  neglect,  for  ten  days,  to  name  an  arbitrator,  after  the  other  party 
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hfts  named  an  arbitrator^  then  the  arbitrator  so  named  shall  have  power  to 
name  another  arbitrator,  and  he  and  such  arbitrator  so  named  by  him  shall 
have  liberty  to  name  an  umpire,  if  they  cannot  agree ;  and  the  award  of 
any  two  of  them  to  be  binding.  But,  if  the  said  C.  W.  Colls  should  not 
have  legal  right  to  sell  the  said  crops,  he  is  not  to  be  bound  so  to  do. 
Witness,  the  hands  of  the  said  parties/'  etc. 

Under  this  agreement,  the  plaintiff  was  let  into  possession  of  the  farm, 
which  he  occupied  for  two  years,  during  which  he  duly  paid  the  rent  re- 
served, and  also  paid  250/.  of  the  500/.  bonus.  Hammond  having  pre- 
sented a  petition  to  the  court  of  review,  in  January,  1845,  obtained  a 
«tt/)tfr«0G?6(M  of  the  fiat  against  him ;  and  in  1846  commenced  an  ejectment 
to  recover  possession  of  the  farm. 

One  Woodward,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff, 
proved  that  the  defendant  had  repeatedly  declared  to  him  that  Hammond's 
lease  was  void,  and  good  for  nothing. 

It  also  appeared,  that,  in  September,  1844,  a  draft  lease  had  been  sub- 
mitted by  the  defendant  to  the  plaintiff's  solicitor,  and  returned  by  him 
approved. 

The  only  evidence  of  the  issuing  of  a  fiat  against  Hammond,  was,  the 
production  of  a  mpersedecUy  which  the  learned  judge  ruled  to  be  sufficient 
for  that  purpose. 

As  to  the  firat  issue,  the  learned  judge  merely  left  it  to  the  jury  to  find 
what  damages  the  plaintiff  had  sustained  by  the  defendant's  breach  of  con- 
tract. Upon  the  second  issue,  he  directed  the  jury  to  find  for  the  plaintiff, 
which  they  did  :  upon  the  third  issue,  he  directed  them  to  find  for  the  de- 
fendant; they,  however,  found  that  issue  for  the  plaintiff:  upon  the  fourth 
issue,  he  directed  a  verdict  for  the  plaintiff,  —  reserving  leave  to  the  de- 
fendant to  move  to  enter  the  verdict  on  that  issue  for  the  defendant,  if  the 
court  should  think  him  so  entitled  :  upon  the  fifth  issue,  he  gave  the  jury 
no  direction,  and  that  issue  they  found  for  the  plaintiff:  and,  as  to  the 
count  for  money  had  and  received,  the  learned  judge  told  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  250/.  which  he  had  paid  on  account  of 
the  500/.  premium. 

The  jury  thereupon  assessed  the  damages  on  the  first  count  at  50/.  and 
on  the  second  at  250/. 

Skee^  Seijt.,  in  Easter  term,  1848,  obtained  a  rule  nm  for  a  new  trial, 
on  the  ground  of  misdirection,  and  that  the  assessment  of  damages  upon 
the  two  counts  was  inconsistent ;  and  also  to  arrest  the  judgment,  on  the 
ground  that  there  was  no  averment  in  the  declaration  that  the  plaintiff  ten- 
dered, or  was  ready  and  willing  to  pay,  the  250/.,  residue  of  the  500/. 

Lush  and  Hawkins,  in  Hilary  vacation,  1849,  showed  cause. 

Slue,  Serjt.,  and  Bramwell,  in  support  of  the  rule. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court,  —  after  stating 
the  agreement  and  the  pleadings,  —  as  follows :  — 


100  WRIGHT  V.  COLLS.  [CHAP.  IL 

The  remaining  question  is,  whether  there  is  evidence  to  support  the 
count  for  money  had  and  received.^    The  agreement  in  this  case  was  so  far 
acted  upon  that  the  plaintiff  was  admitted  into  possession,  and  occupied 
the  land  for  two  years,  and  paid  250/.  in  part  of  the  500/. ;  and,  it  having 
turned  out  in  the  end  that  no  lease  could  or  would  be  granted  to  him,  he 
claims  to  have  the  250/.  returned  to  him,  as  being  paid  on  a  consideration 
which  has  failed,  —  that  consideration  being,  as  the  plaintiff  alleges,  the 
promised  grant  to  him  of  a  lease  for  twenty-one  years.     The  defendant,  on 
the  other  hand,  contended  that  the  consideration  for  paying  the  sum  of 
500/.  was  not  solely  the  granting  of  the  lease,  but  that  the  whole  of  the 
matters  agreed  to  be  done  on  the  one  side,  was  the  consideration  for  the 
whole  of  the  matters  to  be  done  on  the  other  side.     It  may  be  admitted 
that  such  is  in  general  the  case,  —  that  the  whole  of  the  stipulations  on 
the  one  side  are  the  consideration  for  the  whole  of  the  stipulations  on  the 
other :  but  such  is  not  necessarily  the  case ;  nor  is  it  the  case,  we  think, 
in  this  agreement,  which  is  of  a  special  nature ;  and  it  is  eipressly  stated 
in  it  that  the  sum  in  question  is  a  bonus  or  premium  for  the  lease,  and  the 
granting  of  the  lease  is  the  particular  consideration  for  which  the  bonus 
was  to  be  given. 

It  was  understood  between  the  parties  that  there  might  be  some  difficulty 
or  delay  in  granting  a  valid  lease ;  and  therefore  the  parties  contemplated 
the  commencement  of  a  tenancy  before  the  lease  was  granted;  and  the 
yearly  rent  of  316/.  Ss.  was  to  commence,  in  that  event,  from  the  time 
when  possession  was  delivered ;  and  the  sum  of  500/.  was  then  to  be  paid. 
But  it  cannot  be  supposed  to  have  been  the  intention  of  the  parties  that 
the  defendant  should  keep  the  sum  of  500/.,  if  he  never  made  the  lease. 
The  object  of  the  tenant  in  making  such  an  agreement  is,  that  he  may 
have  a  security  that  he  shall  keep  the  land  for  the  specified  term,  so  that 
he  may  safely  lay  out  money  in  improvements  at  the  commencement  of 
his  term,  of  which  he  may  reap  the  benefit  before  his  term  is  expired.  He 
may  reasonably  be  supposed  to  have  been  willing  to  pay  an  annual  rent 
for  the  possession  of  the  land,  but  not  to  be  willing  to  pay  the  bonus 
or  premium,  unless  he  gets  the  security  of  the  term ;  and  therefore  it  is, 
that,  in  express  terms,  he  states  that  the  money  is  to  be  paid  as  a  bonus  for 
the  lease,  not  as  a  consideration  for  making  the  agreement.  The  lease, 
then,  not  having  been  granted,  the  consideration  must,  after  such  a  lapse 
of  time,  be  considered  to  have  failed,  and  the  count  -for  money  had  and 
received  is  maintainable. 

Under  this  state  of  circumstances,  the  defendant  is  entitled  to  have  the 

verdict  entered  for  him  on  the  fourth  issue ;  and  the  verdict  for  the  plain* 

tiff  on  the  other  issues  will  stand. 

Hule  accordingly. 

1  Only  so  mach  of  the  opinion  is  given  as  relates  to  this  question.  -^Ed. 
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GOODMAN  V.  POCOCK 
In  thb  Quebn'b  Bbnch,  Junb  6,  1850. 

[Reported  in  16  Qfieen*$  Bench  Reports,  570.] 

Indebitatus  assumpsit  for  work  and  labor,  journeys,  etc.,  money  paid^ 
and  on  an  account  stated.  Pleas:  1.  Non  oBmmpdL  Issue  thereon. 
2.  Payment.     Replication,  traversing  the  payment.     Issue  thereon. 

On  the  trial,  before  £ble,  J.,  at  the  Middlesex  sittings  in  Trinity  term, 
1849,  it  appeared  that  the  defendant  engaged  the  plaintiff  as  a  commercial 
traveller,  from  23d  January,  18479  at  a  salary  of  200^  a  year  payable  quar- 
terly, and  dismissed  him  from  that  employment  on  the  8th  April,  1848. 
The  plaintiff  then  brought  an  action  for  the  wrongful  dismissal  The 
declaration  in  that  action  contained  a  special  count  for  such  dismissal,  and 
also  the  common  counts  for  work  and  labor,  money  paid,  and  on  an  account 
stated :  the  particulars  delivered  contained  items  for  four  quarters'  salary 
up  to  23d  January,  1848,  and  19/.  6«.  \\d.  for  disbursements  and  expenses ; 
they  also  gave  credit  for  payments  to  the  defendant,  168/.  1$,  9c/.,  and 
claimed  a  balance  of  51/.  5«.  2c/.  On  the  trial  of  that  action,  before  Lord 
Denmak,  C.  J.,  at  the  Middlesex  sittings  after  Hilary  vacation,  1849,  his 
Lordship  expressed  an  opinion  that  the  plaintiff  could  not  recover  for 
service  actually  rendered  during  the  broken  quarter  after  23d  January, 
1848,  because  what  might  be  due  for  such  service  was  recoverable  under 
the  indebitcUus  count  only,  and  was  not  included  in  the  particulars.  The 
jury  thereupon  gave  damages  for  a  portion  of  unpaid  salary  up  to  23d 
January,  and  for  disbursements  and  expenses  (deducting  payments  allowed 
in  the  particulars,  and  others  proved),  and  also  50^  for  the  wrongful  dis- 
missal, and  stated  that  they  had  not  taken  into  the  account  any  service 
rendered  between  23d  January  and  the  date  of  plaintiff's  dismissal.  The 
particulars  in  the  present  action  claimed  a  ratable  portion  of  salary  for  the 
broken  quarter,  and  5L  6«.  for  disbursements  and  expenses  during  the  same 
period.  Erlb,  J.,  was  of  opinion  that,  as  the  plaintiff  by  suing  on  the  con- 
tract in  the  first  action  hltd  treated  the  contract  as  still  open,  he  could  not 
now  recover  under  the  common  count  for  work  and  labor,  and  that  he  was 
entitled  to  recover  for  money  paid  only.  The  jury  gave  their  verdict  ac- 
cordingly ;  and  leave  was  reserved  to  the  plaintiff  to  move  to  increase  the 
damages,  if  the  court  should  be  of  opinion  that  damages  were  recoverable 
pro  rata  for  the  fraction  of  a  quarter,  under  the  common  count  for  work 
and  labor. 

Humfrey,  in  Trinity  term,  1849,  obtained  a  rule  nisi  accordingly. 

Knatoles  now  showed  cause. 

Humfrejf  and  Barnard^  contra. 
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Lord  Campbell,  C.  J.  I  am  extremely  sorry  if  the  plaintiff  has  sustained 
any  hardship  in  consequence  of  the  course  which  this  litigation  has  ttiken  : 
but  we  must  decide  this  case  according  to  the  principles  of  law ;  and,  ac- 
cording to  those  principles,  I  have  not  the  slightest  doubt  that  this  action 
must  fail  as  to  the  claim  now  in  question.  The  plaintiff  was  hired  for  a 
year  at  wages  payable  quarterly ;  and  in  the  middle  of  a  quarter  he  was 
wrongfully  dismissed.  He  might  then  have  rescinded  the  contract,  and 
have  recovered  2>ro  rata  on  a  quantum  meruit}  But  he  did  not  do  this ;  he 
sued  on  the  special  contract,  and  recovered  damages  for  a  breach  of  it.  By 
this  course  he  treated  the  contract  as  subsisting;  and  he  recovered  damages 
on  that  footing.  It  is  said  that  he  recovered  in  that  action  in  respect  of  no 
services  except  those  of  the  past  quarters.  I  receive  with  profound  respect 
the  opinion  which  the  illustrious  judge  who  tried  the  former  action  is  said 
to  have  expressed  :  but  I  have  a  clear  opinion,  and  I  must  act  upon  it,  that 
the  jury  in  assessing  damages  for  the  wrongful  dismissal  ought  to  have  taken 
into  the  account  the  plaintifTs  salary  up  to  the  time  of  his  dismissal.  It  is 
said  there  is  now  no  plea  to  raise  the  point.  The  plea  of  non  assumpnt  is 
quite  sufficient :  it  obliges  the  plaintiff  to  show  a  debt  due  ;  and  that  could 
be  only  by  showing  that  work  was  done  for  which  payment  could  be  claimed 
under  the  common  count.  Hartley  v.  Harman  '  is  a  different  case ;  the  con- 
tract was,  not  for  a  year,  but  at  the  rate  of  so  much  per  annum,  the 
engagement  to  be  tei*minated  by  a  month's  notice  on  either  side ;  and  the 
special  count  was  for  not  giving  the  month's  notice,  and  not  for  a  wrongful 
dismissal :  there  was  no  question  of  service  rendered  for  a  broken  quarter 
or  for  any  other  broken  period ;  the  service  rendered  was  a  complete  per- 
formance of  the  contract ;  the  contract  was  a  completely  executed  contract 
so  far  as  regarded  the  service.  (Juder  these  circumstances  it  was  rightly 
held  that  the  plaintiff  could  not  recover  on  the  special  count  for  his  actual 
service,  but  that  he  should  have  had  a  common  count  as  on  an  executed 
contract,  and  that  he  might  set  himself  right  by  a  second  action. 

Patteson,  J.  I  am.  not  aware  that  this  precise  point  has  been  raised 
in  any  case.  In  Smith  v.  Hay  ward  *  money  was  .paid  into  court,  and  in 
Archard  v,  Hornor^  there  was  a  tender,  enough  in  both  cases  to  cover  the 
service  up  to  the  time  of  dismissal ;  so  that  the  question  did  not  arise  in 
either  of  those  cases.  Hartley  v.  Harman  ^  was  treated  as  a  mere  case  of 
a  month's  notice  or  a  month's  wages :  the  contract  said  nothing  about  a 
month's  wages,  but  it  was  so  treated ;  so  the  dismissal  was  not  wrongful : 

1  A  fallacy  may  possibly  lurk  in  the  use  of  the  word  "  rescission."  It  is  perfectly  tnie 
that  a  contract,  as  it  is  made  by  the  joint  will  of  the  two  parties,  can  only  be  rescinded 
by  the  joint  will  of  the  two  parties ;  but  we  are  dealing  here  not  with  the  right  of  one 
party  to  rescind  the  contract,  but  with  his  right  to  treat  a  wrongful  repudiation  of  the 
contract  by  the  other  party  as  a  complete  renunciation  of  it,  —  Bowkn,  L.  J.,  in  Mersey 
Steel  &  Iron  Co,  v.  Naylor,  9  Q.  B.  Div.  648,  671.  —  Ed. 

8  11  Ad.  &  E.  798.  »  7  Ad.  &  E.  544.  *  8  Car.^A  P.  849. 
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the  only  fault  was  the  non-payment  of  a  month's  wages.  The  damages  in 
such  a  case  are  liquidated;  hut,  according  to  Fewings  v.  TisdaH  they  can- 
not be  recovered  under  an  indebitcUus  count.  Mr.  Smith  in  the  note, 
already  cited,  to  Cutter  v.  Powell,*  says,  perhaps  "  the  result  of  the  author- 
ities on  this  subject  may  be,  that  a  clerk,  servant,  or  agent,  wrongfully  dis- 
missed, has  his  election  of  three  remedies:  viz.,  that,  1.  He  may  bring  a 
special  action  for  his  master^s  breach  of  contract  in  dismissing  him,  and 
this  remedy  he  may  pursue  immediately."  "  2.  He  may  wait  till  the  ter- 
mination of  the  period  for  which  he  was  hired,  and  may  then,  perhaps,  sue 
for  his  whole  wages,  in  indebitatus  oMswnpsit^  relying  on  the  doctrine  of  con- 
structive service,  Gaudell  v.  Pontigny  " ;  •  "  3.  He  may  treat  the  contract 
as  rescinded,  and  may  immediately  sue,  on  a  quaTUum  meruit j  for  the  work 
he  actually  performed,  Planch^  v.  Colbum.''  *  I  think  Mr.  Smith  has  very 
properly  expressed  himself  with  hesitation  as  to  the  second  of  the  above 
propositions ;  it  seems  to  me  a  doubtful  point.  The  platntift'  in  this  case 
has  selected  two  out  of  the  three  remedies  suggested  :  he  has  sued  specially 
on  the  contract  for  the  wrongful  dismissal,  and  also  otk  the  quantum  meruit. 
for  his  actual  service,  treating  it  as  a  rescinded  contract.  To  bring  tn- 
debitatua  assumpsit  he  must  rescind  the  contract.  Planch^  v.  Colbum,^  on 
which  case  principally  we  granted  this  rule,  is  not  satisfactorily  reported. 
There  were  two  counts  in  the  declaration  ;  and  it  does  not  appear  on  which 
the  verdict  was  taken.  The  defence  appears  to  have  been  -  that  the  plain- 
tiif  had  entered  into  a  new  contract ;  but  the  jury  negatived  that.  Tindal, 
C.  J.,  says :  '*  I  agree  that  when  a  special  contract  is  in  existence  and  open, 
the  plaintiff  cannot  sue  on  a  quantum  meruit :  part  of  the  question  here, 
therefore,  was,  whether  the  contract  did  exist  or  not.  It  distinctly  ap- 
peared that  the  work  was  finally  abandoned;  and  the  jury  found  that  no 
new  contract  had  been  entered  into.  Under  these  circumstances  the  plain- 
tiff ought  not  to  lose  the  fruit  of  his  labor.''  The  Lord  Chief  Justice,  cer- 
tainly, is  reported  as  if  he  considered  the  plaintiff  entitled  to  recover  on 
the  quantum  meruit.  It  may  be  that  the  plaintiff  was  content  to  treat  the 
contract  as  rescinded  and  take  damages  pro  rata,  which  would  bring  the 
case  within  Mr.  Smith's  third  proposition.  The  damages  now  claimed  by 
the  present  plaintiff  are  only  for  the  period  of  service  dviring  the  broken 
quarter  in  which  he  was  dismissed.  In  Hartley  v,  Harraan  ^  all  the  ser- 
vice had  passed  into  indebitattis  assumpsit.  Here  the  service  for  the 
broken  quarter  has  not  so  passed.  The  plaintiff  did  not  rescind  the  con- 
tract, but  sued  upon  it ;  and  the  damages  given  to  him  in  his  special  action 
must  be  taken  to  have  been  awarded  to  him  in  respect  of  the  period  sub- 
sequent to  the  last  complete  quarter  which  he  served.  I  think  this  rule 
must  be  discharged. 

Coleridge,  J.     In  a  case  like  this  the  servant  may  either  treat  the  con- 

1  1  Ex.  295.  «  2  Smith's  I*  C.  20.  »  4  Campb.  875. 
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tract  as  rescinded  aud  bring  iiidebitatus  a99umpsU^  or  he  may  sue  on  the 
contract ;  but  he  cannot  do  both  ;  and,  if  he  has  two  counts,  he  must  take 
the  verdict  on  one  only.  Here  the  plaintiff  elected  to  sue  on  the  contract ; 
and  he  cannot  now  sue  in  this  form.  * 

Erle,  J.  I  am  of  the  same  opinion.  The  plaintiff  had  the  option  either 
to  treat  the  contract  as  rescinded,  and  to  sue  for  his  actual  service,  or  to 
sue  on  the  contract  for  the  wrongful  dismissal.  He  chose  the  latter  course ; 
and  he  cannot  now  turn  round  and  try  the  former  course.  As  to  the  other 
option  referred  to  by  Mr.  Smith,  I  think  that  the  servant  cannot  wait  .till 
the  expiration  of  the  period  for  which  he  was  hired,  aud  then  sue  for  his 
whole  wages  on  the  ground  of  a  constructive  service  after  dismissaL  I 
think  the  true  measure  of  damages  is  the  loss  sustained  at  the  time  of  the 
dismissal.  The  servant,  after  dismissal,  may  and  ought  to  make  the  best 
of  his  time  ;  aud  he  may  have  an  opportunity  of  turning  it  to  advantage. 
I  should  not  say  anything  that  might  seem  to  be  a  doubt  of  Mr.  Smith's 
very  learned  note,  if  my  opinion  on  this  point  were  not  fortified  by  the 
authority  of  the  CouH  of  Exchequer  Chamber  in  Elderton  v.  Emmens.^ 


PRICKETT   V.  BADGER. 
In  the  Cohhon  Pleas,  November  20,  1856. 

[ReporUd  in  1  Common  Bench  Reports,  New  Series,  295.] 

This  was  an  action  for  work  and  labor,  and  for  money  alleged  to  be  due 
upon  an  account  stated.  Plea,  never  indebted.  The  writ  was  issued  on 
the  4th  of  June,  1856. 

The  particulars  of  demand  were  as  follows :  — 

To  attending  yon  in  Southampton  Buildings,  receiring  instructions  to  dis- 
]x>Be  of  by  private  contract  about  14  acre«  of  freehold  land  in  the  Seven 
Sisters  Road,  HoUoway,  Middlesex,  at  650/.  per  sere  ;  meeting  you  on  the 
ground,  when  you  pointed  out  the  same ;  making  plan  to  a  laige  scale  ; 
attending  applicants  with  piirticulars  and  terms  ;  and  ultimately  forward* 
ing  you  an  oflfer  that  we  had  received  of  700/.  per  acre,  —  commission,  as 
agreed,  at  1/.  10s*  per  cent £143    5    0 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  last  assizes  at 
Guildford.  The  facts  were  as  follows  :  The  plaintiff  was  a  house  and  es- 
tate agent.  The  defendant  is  lord  of  the  manor  of  Highbury.  In  the 
month  of  July,  1852,  the  defendant  called  upon  the  plaintiff,  and,  accord- 
ing to  the  plaintiff's  evidence,  representing  that  he  had  an  interest  in  a 

1  6  C.  B.  180. 

3  Where  a  contract  has  been  so  far  performed  an  to  leave  only  a  simple  debt  between 
the  parties,  indebiUUus  (tssumpsit  will  lie.    Stone  v.  B<^rs,  2  M.  &  W.  448.  — £o. 


SECT.  II.]  PRICKETT  V.   BADGER.  105 

piece  of  land  containing  about  fourteen  acres,  parcel  of  the  manor,  proposed 
to  the  plaintiff  to  look  out  for  a  purchaser  at  the  price  of  about  650/.  per 
acre«  The  plaintiff  agreed  to  do  so,  at  the  same  time  telling  the  defendant 
that  his  terms  would  be  a  commission  of  1^  per  cent  upon  the  amount  of 
purchase-money.  The  plaintiff  immediately  set  about  preparing  a  plan  and 
advertisement ;  wrote  letters  to  and  had  communications  with  several  per- 
sons, and  ultimately,  in  November  in  that  year,  received  an  offer  of  G75/. 
per  acre  from  the  Birkbeck  Land  Society.  The  defendant  then  for  the  first 
time  informed  the  plaintiff  that  he  had  no  interest  in  the  land,  but  that  it 
belonged  to  one  Wagstaffe ;  and  Wagstaffe  at  first  stated  that  he  himself 
had  not  completed  the  purchase  of  the  land,  and  afterwards  declined  to  sell 
it  to  the  Birkbeck  lAud  Society  :  and,  in  January,  1853,  the  plaintiff  was 
desired  by  Wagstaffe  to  take  no  further  steps  in  the  matter.  On  cross- 
examination,  the  plaintiff  admitted  that  he  had  been  informed  by  Wagstaffe 
in  September,  1852,  that  he  had  an  interest  in  the  land,  and  that  it  could 
not  be  sold  without  him. 

At  the  close  of  the  plaintiff's  case,  it  was  submitted  on  the  part  of  the 
defendant  that  the  action  was  wrong  in  form ;  for  that  the  plaintiff's  own 
evidence  showed  that  the  only  contract  (if  any)  between  the  parties  was 
a  special  contract  for  a  commission  of  1  ^  per  cent  on  his  accomplishing  a 
sale  of  the  land,  as  stated  in  the  particulars  ;  and  that  the  action  should 
have  been  a  special  action  for  wrongfully  withdrawing  the  authority  to  sell. 

The  Lord  Chikf  Baron  overruled  the  objection,  —  holding  that  it  was 
competent  to  the  plaintiff  to  sue  wpon  &  quantum  meruit ;  and  he  likened 
the  case  to  that  of  a  man,  who  having  a  house  which  he  is  desirous  of  letting 
or  selling,  places  it  in  the  hands  of  several  house-agents  -,  in  which  case, 
he  said,  that,  though  the  successful  agent  alone  would  be  entitled  to 
claim  commission,  the  others  would  clearly  be  entitled  to  something  for 
their  trouble. 

The  defendant  and  Wagstaffe  were  then  called.  The  former  stated,  that, 
though  he  had  told  the  plaintiff  that  the  land  in  question  was  for  sale  at 
about  600Z.  or  700/.  per  acre,  he  never  asserted  that  it  was  his,  or  that  he 
had  any  interest  in  it,  and  never  employed  him  to  offer  it  for  sale ;  that 
the  land  had  never  been  sold  ;  and  that  no  demand  in  respect  of  commission 
or  otherwise  was  ever  made  upon  him  by  the  plaintiff  until  the  year  1855. 
And  Wagstaffe  stated  that  neither  the  plaintiff  nor  any  one  else  had  any 
authority  from  him  to  offer  the  land  for  sale. 

In  leaving  the  case  to  the  jury,  the  Lord  Chief  Baron  told  them,  that, 
though  the  plaintiff  was  not,  under  the  circumstances,  entitled  to  the  l^ 
per  cent  commission,  he  was  still  entitled  to  recover  a  reasonable  remunera- 
tion for  his  services. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  50/. ;  and  his 
Lordship  directed  the  judgment  and  execution  to  be  stayed  until  the  fifth 
day  of  the  ensuing  term. 


106  PRICKETT  V.  BADGER.  [CHAP.  IL 

Montagu  Chambers^  Q.  C,  on  the  former  day  in  this  term,  obtained  n  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection,  and  also  that  the  verdict 
was  against  the  evidence. 

Shee,  Serjt,  and  Hawkins  on  a  subsequent  day  showed  cause. 

Montagu  C/uimbers^  Q.  C,  and  Uance  iu  support  of  the  rule. 

Williams,  J.  ^  I  am  of  opinion  that  there  was  no  misdirection  in  this 
case.  But  I  think  there  was  evidence  which  was  fit  for  the  consideration 
of  the  jury,  that  the  defendant  employed  the  plaintiff  to  sell  the  land,  upon 
the  terms,  that,  if  he  found  a  purchaser  at  the  price  named,  he  was  to  re- 
ceive a  commission  of  1^  per  cent;  and  that  the  plaintiff  bestowed  his 
labor  in  endeavoring  to  find,  and  did  find,  a  purchaser  at  that  price ;  but 
that  the  negotiation  failed  because  the  defendant  was  not  prepared  to  come 
forward  as  vendor ;  and  that  so  the  plaintiff  was  prevented  from  earning  the 
stipulated  commission.  If  the  jury  believe  these  facts  to  be  established, 
then,  according  to  Planche  v,  Colbuni,'  and  other  authorities  in  conformity 
therewith,  the  plaintiff  was  entitled  to  abandon  the  special  contract,  and 
resort  to  an  action  founded  upon  the  promise  which  the  law  would  infer 
from  such  a  state  of  facts.  That  was  evidently  the  view  t^iken  by  the  Lord 
Chief  Baron  at  the  trial.  It  has  been  contended  that  that  is  erroneous,  and 
that  it  should  have  been  left  to  the  jury  to  say  whether  there  was  any  such 
implied  contract.  I  think  it  wsts  not  a  question  for  the  jury  at  all.  It  is 
true  that  the  Court  of  Exchequer  in  De  Bemardy  v.  Harding,*  appears  to 
have  treated  it  as  a  matter  for  the  consideration  of  the  jury;  but  the  de- 
cision there  is  quite  consistent  with  Planche  v,  Colbum,  and  Alderson,  B., 
distinctly  states  and  approves  of  the  principle  of  that  case.  For  these 
reasons,  I  am  of  opinion  that  the  direction  of  the  Lord  Chief  Baron  was 
quite  Wght,  and  that  there  was  nothing  to  leave  to  the  jury.  I  am  anxious  it 
should  not  be  supposed  that  the  court  intends  to  lay  it  down  as  a  general 
rule,  that,  where  an  agent  is  employed  to  sell  property,  and  his  authority 
is  revoked  before  anything  has  been  done  under  it,  he  is  at  liberty  to  resort 
to  the  common  counts  for  his  work  and  labor  in  endeavoring  to  find  a  pur- 
chaser. In  such  a  case,  nothing  more  appearing,  if  the  plaintiff  attempted 
to  rely  on  the  quantum  meruit^  he  would  probably  be  met  by  the  implied 
understanding  that  the  agent  is  only  to  receive  a  commission  if  he  succeeds 
in  effecting  a  sale,  but,  if  not,  then  he  is  to  get  nothing.  But  no  such 
answer  was  or  could  be  set  up  here,  because  the  plaintiff  had  actually  suc- 
ceeded iu  finding  a  person  who  was  willing  to  become  a  purchaser  at  a  price 
exceeding  the  price  demanded,  and  was  only  prevented  from  carrying  out 
the  negotiation  by  the  defendant's  inability  to  convey.  With  regard  to  the 
second  branch  of  the  rule,  as  the  Lord  Chief  Baron  hns  expressed  himself 
not  satisfied  with  the  verdict,  the  cause  must  go  down  again,  the  costs  to 
abide  the  event. 

1  Cresswrll,  J.,  had  gone  to  Chambers.  '  8  Bing.  14  ;  1  Moo.  k  S.,  51. 
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Crowder,  J.  I  also  think  there  was  no  misdirection  in  this  case.  The  de- 
fendant having  declined,  from  whatever  cause,  to  sell  the  land  after  the 
plaintiff  had  succeeded  in  procuring  a  purchaser  willing  to  take  it  at  the 
price  proposed,  and  the  plaintiff  having  thus  done  all  he  could  to  entitle  him 
to  the  stipulated  commission,  the  Lord  Chief  Baron  ruled,  that,  although 
the  plaintiff  could  not  maintain  an  action  upon  the  special  contract,  he  was 
nevertheless  entitled  to  recover  upon  the  common  count  a  reasonable  re- 
muneration for  his  work  and  labor.  In  this  I  am  of  opinion  he  was  quite 
right.  His  ruling  is  perfectly  consistent  with  the  law  as  laid  down  in  the 
notes  to  the  case  of  Cutter  v,  Powell,  in  2  Smith's  Leading  Cases,  L  At 
p.  16,  the  learned  editors  say,  —  "  It  is  un  invariably  true  proposition,  that 
wherever  one  of  the  parties  to  a  special  contract  not  under  seal  has,  in  an 
unqualified  manner,  refused  to  perform  his  side  of  the  contract,  or  has  disa- 
bled himself  from  performing  it  by  his  own  act,  the  other  party  has  tliere- 
upon  a  right  to  elect  to  rescind  it,  and  may,  on  doing  so,  immediately  sue  on 
a  q^uaUum  meruit  for  anything  which  he  had  done  under  it  previously  to  the 
rescission  :  this,  it  is  apprehended,  is  established  by  Withers  v.  Eeynolds,^ 
Planch^  V,  Colbum,'  Franklin  v.  Miller,'  and  other  cases."  Again,  at  p.  31, 
it  is  said,  —  '*  It  being,  therefore,  established  that,  where  one  contractor  has 
absolutely  refused  to  perform,  or  rendered  himself  incapable  of  performing, 
his  part  of  the  contract,  the  other  contractor  may,  if  he  please,  rescind  ; 
such  act  or  such  refusal  being  equivalent  to  a  consent  to  the  rescission  :  the 
remaining  part  of  the  proposition  above  stated  is,  that,  upon  such  a  rescission 
he  has  a  right,  if  he  have  done  anything  under  the  contract,  to  sue  imme- 
diately for  compensation  on  a  qiiantum  meruit.  That  he  should  do  so,  is 
consistent  with  reason  and  justice ;  for,  it  is  clear  that  the  defendant  can- 
not be  allowed  to  take  advantage  of  his  own  wrong,  and  screen  himself  from 
payment  for  what  has  been  done,  by  his  own  tortious  refusal  to  perform  his 
part  of  the  contract,  which  refusal  alone  has  enabled  the  plaintiff  to  rescind 
it.  He  cannot,  however,  recover  on  the  special  contract,  and  must  therefore 
he  entitled  to  sue  upon  a  quuntum  meruit,  founded  on  a  promise  implied  by 
law  on  the  part  of  the  defendant  to  remunerate  him  for  what  he  has  done 
at  his  request ;  and,  as  an  action  on  a  quarUvm  meruit  is  founded  on  a 
promise  to  pay  on  request,  and  there  is  no  ground  for  implying  any  other  sort 
of  promise,  he  may  of  course  bring  his  action  immediately.  This  point  is  de- 
cided by  Plapche  v.  Colbum."  It  is  insisted  on  the  present  occasion,  that 
the  Lord  Chief  Baron  should  have  left  it  to  the  jury,  whether  under  the  cir- 
cumstances a  contract  for  reasonable  remuneration  was  to  be  implied.  It 
seems  to  me,  however,  that  that  is  a  question  of  law,  and  not  a  question  for 
the  jury.  It  would  be  idle  to  put  it  to  the  jury  to  imply  what  of  necessity 
they  must  imply.  In  De  Bemardy  v.  Harding,  it  is  true,  something  is  said 
by  Aldbrson,  B.,  as  to  leaving  it  to  the  jury ;  but  the  decision  does  not  turn 
on  that.     Here  it  seems  to  me,  that,  under  the  circumstances  proved,  a  con- 

1  2  B.  &  Ad.  882.  >  8  Bing.  14  ;  1  Moo.  &  S.  51.  >  4  Ad.  &  E.  599.  . 
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tract  was  implied  by  law  to  pay  the  plainti£f  a  reasonable  remuDeration  for 
his  labor,  and  consequently  the  direction  was  correct.  I  agree  with  my 
brother  Williams  that  the  ordinary  rule  as  to  employing  an  agent  to  let  or 
to  sell  for  a  certain  commission,  where  the  authority  is  revoked  before  any- 
thing has  been  done  under  it,  does  not  apply  to  the  present  case.  As,  how- 
ever, the  learned  judge  who  tried  the  cause  is  dissatisfied  with  the  result, 
it  must  go  down  again. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  form  in  which  the  objec- 
tion was  presented  at  the  trial,  was,  that  the  declaration  should  have  been 
framed  specially  for  a  wrongful  withdrawal  of  the  authority  to  sell.  That, 
however^  is  an  erroneous  notion.  There  are  many  instances  in  the  books 
which  might  be  cited  to  show  that,  under  circumstances  like  these,  the 
plaintiff  may  maintain  an  action  upon  the  money  counts.  In  the  case  of 
goods  shipped  from  abroad,  to  be  paid  for  in  three  months  from  arrival, 
under  ordinary  circumstances  the  goods  must  be  paid  for  though  they 
never  arrive  :  but,  if  the  shipper  by  his  wrongful  act  prevents  their  arrival, 
the  buyer  is  not  bound  to  pay  for  them.  I  entirely  agree  with  ray  learned 
Brothers  as  to  the  substance  of  the  case.  It  is  quite  clear  that  the  plaintiff 
was  entitled  to  some  remuneration.  In  pursiuince  of  the  retainer,  he  pro- 
ceeded to  find  a  purchaser  for  the  land ;  and  it  was  only  the  defendant's 
disinclination  or  inability  to  proceed  that  prevented  the  sale  being  completed. 
The  plahitiff  would  have  been  entitled  to  receive  the  commission  agreed  on, 
if  the  defendant's  conduct  had  not  prevented  his  earning'  it.  I  must  confess 
I  do  not  see  why  the  jury  should  not  have  given  him  the  full  amount 
The  learned  judge  being  dissatisfied  with  the  verdict^  there  must  be  a  new 
trial,  upon  the  terms  suggested. 

Sale  absolute  for  a  new  tricdy  tlie  costs  to  abide  the  event. 


BARTHOLOMEW  and  Others  v.  MARKWICK 
In  the  Common  Pleas,  January  II,  1864. 

[Reported  in  15  Comfium  Bench  Reports,  New  Series,  711.] 

This  was  an  action  for  goods  sold  and  delivered.     Plea,  never  indebted. 

At  the  trial  before  Keating,  J.,  at  the  sittings  at  Westminster  after  last 
Trinity  term,  it  appeared  that  the  action  was  brought  to  recover  the  price 
of  certain  furniture  supplied  to  an  hotel  which  the  defendant  was  about  to 
open  in  Hanover  Square ;  the  terms  on  which  the  goods  were  sold  being, 
present  payment  of  one-half  in  cash,  the  remainder  by  bill  at  six  months. 
The  first  portion  of  the  goods  —  which  amounted  to  88^  17«.,  after  deduct- 
ing for  certain  articles  not  in  accordance  with  the  order  —  was  sent  on 
or  about  the  3d  of  April,  1863.  The  whole  supply  contemplated  would 
amount  to  between  600/.  and  7001,     The  plaintiffs  requiring  payment  or 
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security  for  the  goods  already  sent,  before  supplying  any  more,  the  defend- 
ant on  the  17th  of  April  wrote  to  them  as  follows :  — 

Gentlemen, — The  way  you  do  your  business  will  not  suit  me.  I  have 
an  account  for  a  large  amount  of  goods  not  purchased,  and  a  demand  made 
for  payment,  opposed  to  treaty.  Your  salesman  well  knows  my  terms : 
and  I  now  close  all  further  orders,  and  desire  what  I  have  not  purchased 
may  be  taken  o£f  my  premises.  I  will  not  be  responsible  for  them  against 
damage.  Mark  Markwick. 

I  shall  settle  your  amount  upon  the  terms  agreed,  when  corrected.  I 
can  but  regret  my  recommendation. 

Some  further  communication  took  place  between  the  parties ;  and,  on 
the  21st  of  April,  the  defendant  wrote  to  the  plaintiffs,  as  follows :  — 

Gentlemen,  —  I  am  surprised  at  what  I  have  heard,  that  you  demand 
security  for  further  orders.  You  will  give  me  cause  for  this  fairly.  When 
you  have  done  so,  or  upon  your  doing  so,  I  am  ready  to  close  my  account 
upon  the  terms  agreed  upon  and  this  day  assented  to  by  you.  I  am  will- 
ing also  to  carry  out  my  order  in  good  faith,  [stating  certain  particu- 
lars], and  pay  also  when  delivered,  upon  the  same  terms  as  agreed.  As 
to  my  position,  I  know  it,  and  what  is  in  my  possession  in  property,  and 
which  in  three  or  four  months  is  coming  to  me.  I  have  no  desire  to  have 
goods  refused  to  me ;  but  I  can  do  without  them.  I  leave  you  to  carry 
out  in  good  faith,  after  reference  had  from  a  man  of  the  highest  standing ; 
and  I  desire  to  know,  as  is  fair  to  me,  what  is  said  of  me. 

Mark  Markwick. 

On  the  part  of  the  defendant  it  was  objected  that  the  plaintiffs  should 
have  declared  upon  the  special  contract,  and  could  not  recover  on  the  count 
for  goods  sold  and  delivered,  at  all  events  until  after  the  expiration  of 
the  six  months'  credit ;  and  for  this  was  cited  Chitty  on  Contracts,  6th 
Ed.  390. 

For  the  plaintiffs  it  was  submitted  that  the  defendant's  letters  amounted 
to  a  rescission  or  repudiation  of  the  special  contract,  and  that  consequently 
the  plaintiffs  were  entitled  to  sue  for  goods  sold  ;  and  the  following  passage 
from  the  notes  to  Cutter  v,  Powell,*  was  relied  on,  —  **  It  is  an  invariably 
true  proposition,  that,  wherever  one  of  the  parties  to  a  special  contract 
not  under  seal  has,  in  an  unqualified  manner,  refused  to  perform  his  side 
of  the  contract,  or  has  disabled  himself  from  performing  it  by  his  own  act, 
the  other  party  has  thereupon  a  right  to  elect  to  rescind  it,  and  may,  on 
doing  so,  immediately  sue  on  a  quantum  meruit  for  anything  which  he  has 
done  under  it  previously  to  the  rescission  :  this,  it  is  apprehended,  is  es- 
tablished by  Withers  v.  Reynolds,*  Planche  v,  Colbum,*  Franklin  v.  Miller,* 
and  other  casea" 

1  2  Smith's  L.  C.  4th  Ed.  15.  ^  2  B.  &  Ad.  882. 

*  8  Bing.  14  ;  1  Moo.  k  S.  61.  «  4  Ad.  &  £.  599. 
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The  learned  judge  proposed  to  allow  the  plaintiffs  to  amend  their  dec- 
laration ;  but  they  declined  to  avail  themselves  of  the  permission.  He 
then  told  the  jury,  that,  if  they  thought  the  defendant  had  refused  to  pay 
the  moiety  in  cash  and  to  give  a  bill  at  the  stipulated  date  for  the  residue, 
that  would  amount  to  a  rescission  of  the  contract,  and  entitle  the  plaintiffs 
to  sue  on  a  qiiaTitum  meruit. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  S8L  lis, 

Coleridge,  Q.  C,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  —  He  referred  to  Chitty  on  Contracts,^ 
and  to  the  case  of  Paul  v.  Dod.* 

0*  Brien,  Serjt,  and  H,  Matthews  showed  cause. 

Coleridge,  Q.  C,  and  Griffits,  in  support  of  the  rule. 

£rlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
action  is  brought  for  goods  sold  and  delivered.  It  appears  that  the  plain- 
tiffs and  defendant  early  in  April  last  entered  into  a  treaty  for  the  sale  and 
delivery  of  a  large  quantity  of  furniture,  which  the  defendant  vras  to  pay 
for  half  in  cash  and  half  by  bill  at  six  months.  Under  this  contract,  cer- 
tain goods  were  delivered,  some  of  which,  to  the  value  of  88/.  17«.,  were 
retained  by  the  defendant.  Disputes  then  arose  between  the  parties,  and 
on  the  17th  of  April  the  defendant  wrote  a  letter,  in  which  he  says, — 
'*  The  way  you  do  your  business  will  not  suit  me.  I  have  an  account  for  a 
large  amount  of  goods  not  purchased,  and  a  demand  made  for  payment, 
opposed  to  treaty.  I  now  close  all  further  orders,  and  desire  what  I  have 
not  purchased  may  be  taken  off  my  premises."  Neither  cash  nor  bill  was 
given  for  the  goods  kept.  No  doubt,  the  plaintiffs  could  have  maintained 
an  action  upon  the  special  contract,  if  the  contract  had  remained  open ; 
and  for  the  purposes  of  this  case  it  is  conceded  that  he  could  not  have  sued 
for  goods  sold  and  delivered.  Buf  it  appears  to  me  that  the  defendant's 
letter  amounted  to  a  putting  an  end  to  the  contract,  and  that  the  plaintiffs 
had  a  right  to  treat  it  as  rescinded,  and  to  sue  for  the  fair  value  of  the 
goods  which  had  been  delivered  and  kept.  The  authorities  as  to  what  will 
amount  to  such  a  rescission  of  a  contract  as  to  entitle  the  plaintiff  to  sue 
upon  a  quantum  meruit,  were  very  much  discussed  during  my  time  in  the 
Court  of  Queen's  Bench,  in  the  case  of  Hochster  v.  De  la  Tour,*  and  in  some 
subsequent  cases.^  Those  authorities,  I  think,  warrant  us  in  holding  that 
the  plaintiff  was  entitled  to  treat  the  contract  as  rescinded,  and  to  sue 
for  goods  sold  and  delivered. 

Ths  rest  of  the  court  concuiTing,  Rule  discharged, 

1  6th  Ed.  890.  «  2  C.  B.  800.  •  2  Ellis  &  B.  678. 

«  See  Avery  v.  Bowden,  5  Ellis  &  B.  714,  in  error,  6  Ellis  &  B.  958  ;  aud  R«id  v.  Hoe- 
kins,  5  Ellis  &  B.  729,  in  error,  6  EUis  &  B.  953. 
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JAMES  WEAVER  v.  ELIJAH  BENTLEY. 
In  the  Supreme  Court  op  the  State  op  New  York,  May,  1803. 

[Reported  in  1  Caines,  47.] 

This  was  an  action  of  assumpsit  to  recover  back  the  consideration  paid 

on  an  agreement  under  seal  in  the  following  words  :  "  November  the  26th, 

1796.     Know  all  men  by  these  presents,  that  I,  Elijah  Bentley,  do  bind 

myself  to  procure  for  James  Weaver,  lot  No.  67,  joining  Hallcock's  on  the 

west,  which  lot  I  am  now  in  possession  of,  which  I  promise  to  procure  so 

far  as  this,  on  these  conditions,  that  is,  a  lease  to  be  either  three  years  rent 

free,  then  to  pay  the  interest  of  one  hundred  and  sixty  pounds  yearly,  for 

the  term  of  ten  years,  then  with  paying  one  hundred  and  sixty  pounds,  to 

have  a  deed  for  the  same  lot,  containing  one  hundred  acres,  which  lease  I 

promise  to  deliver  by  the  first  day  of  June  next,  and  then  if  not  called  for, 

whenever  called  for.     The  condition  of  this  obligation  is  such,  that  if  I  do 

not  deliver  the  said  lease,  the  two  sixty  pound  notes,  which  are  dated 

November  the  26th,  1796,  which  I  have  t^inst  James  Weaver,  shall  be  of 

none  effect.    As  witness  my  hand  and  seal 

Elijah  Bentley.     (L.S.)." 

On  the  trial  of  this  cause  before  Mr.  Justice  Thompson,  at  the  Circuit 
Court  for  the  county  of  Herkimer,  the  plaintiff  produced  in  evidence  the 
agreement  and  affidavits  of  various  payments  by  the  plaintiff. 

The  counsel  for  the  defendant  objected  to  the  plaintiff's  right  of  recover- 
ing in  this  form  of  action  ;  insisting  that  the  agreement  was  under  seal,  and 
imported  a  covenant,  and  therefore  assumpsit  would  not  lie ;  but  the  judge, 
after  argument^  directed  a  verdict  to  be  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  the  point  relied  on  by  the  defendant. 

Kent,  J.,  delivered  the  opinion  of  the  court.     The  defendant  covenanted 

« 

to  procure  for  the  plaintiff  within  a  given  time,  or  on  demand  thereafter, 
a  lease  for  certain  lands,  three  years  fred  of  rent,  then  to  pay  the  interest 
of  160/.  annually,  for  ten  years,  in  lieu  of  rent,  and  at  the  expiration  of 
that  period,  to  have  a  conveyance  of  the  fee  on  payment  of  the  principal 
sum;  in  default  whereof  two  notes  of  sixty  pounds  each,  given  by  tho 
plaintiff  to  the  defendant,  were  to  be  void. 

The  plaintiff  made  certain  payments  in  money  and  farm  stock  to  the 
defendant,  who  failed  to  perform  his  covenant,  and  the  plaintiff  thereupon 
brought  assumpsit ;  and  the  question  now  is,  whether  the  action  will  lie, 
or  the  plaintiff  be  compelled  to  resort  to  his  covenant. 

This  case  is  so  loosely  drawn  that  it  scarcely  affords  sufficient  ground  for 
a  decision.     It  is  not  stated  for  what  the  notes,  money,  or  stock  were  given; 
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presuming  them  to  have  been  the  consideration  of  the  covenant,  the  ques- 
tion then  will  be,  whether  the  defendant  having  failed  to  perform  on  his 
part,  the  plaintiff  may  disaffirm  the  contract  and  resort  to  his  assnmpsit 
to  recover  back  what  he  had  paid.  We  are  of  opinion  he  had  his  election 
either  to  proceed  on  the  covenant,  and  recover  damages  for  the  breach,  or 
to  disaffirm  the  contract,  and  bring  assumpsit  to  recover  back  what  he  had 
paid  on  a  consideration  which  had  failed.  Judgment,  therefore,  must  be 
for  the  plaintiff. 

Lewis,  C.  J.,  Radclipp,  J.,  and  Thompson,  J.,  concurred. 

Livingston,  J.     Two  questions  were  submitted  to  us  in  this  case. 

L  Do  the  terms  of  the  contract  import  a  covenant  1 

2.  Can  the  plaintiff  waive  covenant,  and  bring  assumpsit  to  recover  the 
consideration  paid  for  the  land  9 

In  answer  to  the  first  it  is  only  necessaiy  to  state,  that  the  defendant 
''  binds  himself  "  under  seal  to  procure  for  the  plaintiff  a  certain  lot  of  land, 
and  "  promises  "  to  deliver  the  lease  by  a  certain  day.  The  words  "  bind 
and  promise  **  create  a  covenant  as  strong  as  any  which  could  have  been 
used. 

It  follows,  then,  that  an  action  of  covenant  will  lie  on  the  instrument  on 
Bentley's  non-performance,  to  recover  back  all  that  has  been  paid.  When 
that  is  the  case  the  party  must  rely  on  the  security  he  has  taken,  there 
being  no  necessity  for  the  law  to  imply  a  promise  different  from  the  one 
contained  in  the  terms  of  the  contract.  Promises  in  law  exist  only  where 
there  is  no  express  stipulation  between  the  parties ;  thus  in  2  T.  R.  100, 
where  a  surety  had  taken  a  bond  of  indemnity  from  his  principal,  he  was 
not  permitted  to  resort  to  an  action  of  assumpsit  for  the  money  he  had 
paid.  This  is  a  stronger  case,  for  if  the  present  suit  be  maintainable  for 
the  money  paid  in  consequence  of  this  covenant,  I  see  nothing  to  prevent 
the  plaintiff  from  bringing  an  action  on  the  instrument  itself,  for  other 
damages  which  may  have  been  sustained  by  the  defendant's  non-perform- 
ance, and  thus  subjecting  him  to  two  suits  for  a  compensation  which  might 
have  been  obtained  in  one  \  for  these  reasons  I  think  it  more  safe  to  adhere 
to  the  rule  which  confines  a  man  to  the  security  he  has  taken,  than  to 
depart  from  it,  merely  because  the  merits  may  be  with  the  plaintiff.  The 
case  of  D'Utricht  v.  Melchor,^  cannot  be  law.     In  my  opinion  there  should 

be  judgment  for  the  defendant 

Judgment  for  theptaintif* 

1  1  Dall.  428. 
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JOHN  DERBY  and  Others  v.  FEEDERICK  A.  JOHNSON 

AND  Others. 

In  the  Supreme  Court  op  Vermont,  December  Term,  1848. 

[Reported  in  21  Vermont  Report*,  17.j 

Book  Account.  Judgment  to  account  was  rendered,  and  an  auditor  was 
appointed,  who  reported  the  facts  substantially  as  follows :  — 

On  the  16th  day  of  March,  1846,  the  plaintiffs  and  defendants  entered 
into  a  written  agreement,  by  which  the  plaintiffs  agreed  to  perform  in  the 
most  substantial  and  workmanlike  manner,  to  the  acceptance  of  the  en- 
gineer of  the  Vermont  Central  Railroad  Company,  all  the  stone  work, 
masonry,  and  blasting  on  the  three  miles  of  railroad  taken  by  the  defend- 
ants, at  certain  specified  prices  by  the  cubic  yard.  On  the  23d  day  of 
March,  1846,  the  plaintiffs  commenced  work  under  the  contract,  and  con- 
tinued until  the  23d  day  of  April,  1846,  when  the  defendant  Johnson 
directed  and  requested  the  plaintiffs  to  cease  labor  and  to  abandon  the 
farther  execution  of  the  contract.  In  consequence  of  this  request  and 
direction  the  plaintiffs  immediately,  on  the  same  day,  ceased  laboring 
under  the  contract  and  abandoned  its  farther  execution.  In  the  afternoon 
of  the  same  day,  and  after  the  men  and  teams  of  the  plaintiffs  had  been 
taken  from  the  work  in  pursuance  of  this  notice  and  request  of  the  defend- 
ants, the  defendants  did  advise,  or  request,  the  plaintiffs  to  do  something 
more  to  a  culvert,  which  was  partly  finished,  and  which  had  been  that  day 
condemned  by  the  engineer,  so  that  thereby  a  part  of  the  culvert  might 
be  taken  into  the  estimate  of  work  done,  which  wtis  to  be  made  by  the 
engineer  the  next  day ;  but  the  plaintiffs  declined  so  doing.  From  the 
nature  of  the  work,  and  its  unOnished  st^ite,  at  the  time  the  work  was  dis- 
continued, the  value  of  a  very  considerable  portion  of  the  work  performed 
could  not  be  estimated  by  the  prices  soecified  in  the  contract. 

The  plaintiffs  presented  an  account  of  the  numlier  of  days'  labor  ex- 
pended by  themselves  and  the  men  in  their  employ,  and  of  the  materials 
furnished  by  them,  in  the  prosecution  of  the  work  performed  by  them 
under  the  contract,  amounting  in  the  whole  to  $313.44;  and  the  auditor 
found,  that  the  items  were  reasonably  and  properly  charged.  The  defend- 
ants presented  an  account  in  offset,  which  was  allowed  at  $15.54. 

Upon  these  facts  the  auditor  submitted  to  the  court  the  question, 
whether  the  plaintiffs  were  entitled  to  recover,  and,  if  so,  what  amount. 

The  County  Court,  March  term,  1848,  Bennett,  J.,  presiding,  rendered 
judgment  for  the  plaintiffs  for  the  amount  of  their  account,  as  claimed  by 
them,  deducting  the  amount  of  the  defendants'  account.     Exceptions  by 
defendants, 
vou  II.  —  8 
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Plait  and  Pech  for  defendants. 

A,  B,  Maynard  and  Wm.  P,  Briggs  for  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  It  is  insisted,  in  behalf  of  the  defendants,  that  the  request 
and  direction  of  the  defendants  to  the  plaiutififs  to  cease  work  and  abandon 
the  execution  of  the  contract,  is  to  be  considered  in  the  light  of  a  proposi- 
tion to  the  plaintiffs,  which  they  were  at  liberty  to  accede  to,  or  disregard, 
and  that,  having  acquiesced  in  it  by  quitting  the  work,  the  contract  is  to 
be  treated  as  having  been  relinquished  by  the  mutual  consent  of  the  par- 
ties. But  we  do  not  look  upon  it  in  that  light.  The  direction  of  the  de- 
fendants to  the  plaintiffs  to  quit  the  work  was  positive  and  unequivocal ; 
and  we  do  not  think  the  plaintiffs  were  at  liberty  to  disregard  it.  In 
Clark  V,  Marsiglia,^  it  was  held,  that  the  employer,  in  a  contract  for  labor, 
had  the  power  to  stop  the  completion  of  it,  if  he  chose,  —  subjecting  him- 
self thereby  to  the.  consequences  of  a  violation  of  his  contract;  and  that 
the  workman,  after  notice  to  quit  work,  had  not  the  right  to  continue  his 
labor  and  claim  pay  for  it.  And  this  seems  to  be  reasonable.  For  other- 
wise the  employer  might  be  entirely  ruined,  by  being  compelled  to  pay  for 
work,  which  an  unexpected  change  of  circumstances,  after  the  employment, 
would  render  of  no  value  to  him.  If,  for  instance,  in  this  case  the  location 
of  the  railroad  had  been  changed  from  the  place  where  the  work  was  con- 
tracted to  be  done,  or  if  the  plaintiffs'  employers  had  become  wholly  insol- 
vent after  the  making  of  the  contract,  the  injury  to  them,  if  they  had  no 
power  to  stop  the  work,  might  be  immense  and  altogether  without  remedy. 
Rather  than  an  injury  so  greatly  disproportioned  to  that  which  could  possi- 
bly befall  the  workman  should  be  inflicted  on  the  employers,  it  seems  better 
to  allow  them  to  stop  the  work,  taking  upon  themselves,  of  course,  all  the 
consequences  of  such  a  breach  of  their  contract.  Such,  we  think,  is 
and  ought  to  be  the  law.  We  are  therefore  satisfied,  that  the  plain- 
tiffs were  prevented  from  executing  their  contract  by  the  act  of  the  defend- 
ants, and  that  the  contract  is  not  to  be  treated  as  having  been  mutually 
^  relinquished. 

Treating  the  plaintiffs  as  having  been  prevented  from  executing  their 
part  of  the  contract  by  the  act  of  the  defendants,  we  think  the  plaintiffs 
are  entitled  to  recover,  as  upon  a  quaiUum  meruit^  the  value  of  the  services 
they  had  performed  under  it,  without  reference  to  the  rate  of  compensation 
specified  in  the  contract.  They  might  doubtless  have  claimed  the  stipu- 
lated compensation,  and  have  introduced  the  contract  as  evidence  of  the 
defendants'  admission  of  the  value  of  the  services.  And  they  might,  in 
addition,  in  another  form  of  action,  have  recovered  their  damages  for  being 
prevented  from  completing  the  whole  work.  In  making  these  claims  the 
plaintiffs  would  be  acting  upon  the  contract  as  still  subsisting  and  binding; 
and  they  might  well  do  so ;  for  it  doubtless  continued  binding  on  the  de- 
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feudants.  But  we  think  the  ploiutiffsy  upon  the  facts  stated  in  the  report 
of  the  auditor,  were  at  liberty  to  consider  the  contract  as  having  been 
rescinded  from  the  beginning,  and  to  claim  for  the  services  they  had  per- 
formed, without  reference  to  its  terms. 

The  defendants,  by  their  voluntary  act,  put  a  stop  to  the  execution  of 
the  work,  when  but  a  fractional  part  of  that  which  had  been  contracted  for 
had  been  done,  and  while  a  large  portion  of  that  which  had  been  entered 
upon  was  in  such  an  unfinished  condition,  as  to  be  incapable  of  being 
measured  and  its  price  ascertained  by  the  rate  specified  in  the  contract. 
Under  these  circumstances,  we  think  the  defendants  have  no  right  to  say, 
that  the  contract,  which  they  have  thus  repudiated,  shall  still  subsist  for 
the  purpose  of  defeating  a  recovery  by  the  plaintiffs  of  the  actual  amount 
of  labor  and  materials  they  have  expended. 

In  Tyson  v.  Doe,^  where  the  defendant,  after  the  part  performance  of  a 
conti'act  for  delivering  certain  articles  of  iron  castings,  prevented  the  plain- 
tiff from  farther  performing  it,  the  contract  was  held  to  be  so  far  rescinded 
by  the  defendant,  as  to  allow  the  plaintiff  to  sustain  an  action  on  book  for 
the  articles  delivered  under  it,  although  the  time  of  credit  for  the  articles, 
by  the  terms  of  the  contract,  had  not  expired.  The  court,  in  that  case, 
say,  "  that  to  allow  the  defendant  to  insist  on  the  stipulation  in  regard  to 
the  time  of  payment,  while  he  repudiates  the  others,  would  be  to  enforce  a 
different  contract  from  that  which  the  parties  entered  into.*'  The  claim  now 
made  in  behalf  of  the  defendants,  that  the  rate  of  compensation  specified  in 
the  contract  should  be  the  only  rule  of  recovery,  would,  if  sustained,  impose 
upon  the  plaintiffs  a  contract  which  they  never  made.  They  did,  indeed, 
agree  to  do  all  the  work  of  a  certain  description  on  three  miles  of  road,  at 
a  certain  rate  of  compensation  per  cubic  yard ;  but  they  did  not  agree  to 
make  all  their  preparations  and  do  but  a  sixteenth  part  of  the  work  at 
that  rate ;  and  it  is  not  to  be  presumed  they  would  have  made  any  such 
agreement.  We  are  not  therefore  disposed  to  enfoi'ce  such  an  agreement 
against  them. 

The  case  of  Koon  v.  Greenman,^  is  much  relied  upon  by  the  counsel  for 
the  defendants.  In  that  case  the  plaintiff  had  contracted  to  do  certain 
mason  work  at  stipulated  prices,  the  defendant  finding  the  materials.  After 
a  part  of  the  work  had  been  done,  the  defendant  neglecting  to  furnish  ma- 
terials for  the  residue,  the  plaintiff  quit  work  and  brought  his  action  of 
general  assumpsit.  •  The  court  held  he  was  not  entitled  to  recover  the  value 
of  the  work,  but  only  according  to  the  rate  specified.  The  justice  of  the 
decision  is  not  very  apparent ;  and  it  does  not  appear  to  be  sustained  by 
the  authorities  cited  in  the  opinion,  —  they  being  all  cases,  either  of  devia- 
tions from  the  contract  in  the  manner  of  the  work,  or  delays  of  perform- 
ance in  point  of  time.  But  that  case,  if  it  be  sound  law,  is  distinguishable 
from  this  in  at  least  two  important  particulars.     In  that  case  the  plaintiff 
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was  prevented  from  completing  his  contract  by  the  mere  negligence  of  the 

defendant ;  in  this,  by  his  voluntary  and  positive  command.     In  that  case 

there  does  not  appear  to  have  been  any  diiticulty  in  ascertaining  the  amount 

to  which  the  plaintiff  would  be  entitled,  according  to  the  lutes  specified  in 

the  contract;  whereas  in  this,  it  is  altogether  impracticable  to  ascertain 

what  sum  would  be  due  the  plaintiffs,  at  the  stipulated  prices,  for  the 

reason  that  when  the  work  was  stopped  by  the  defendants,  a  large  portion 

of  it  was  in  such  an  unfinished  state  as  to  be  incapable  of  measurement. 

That  case  is  therefore  no  authority  against  the  views  we  have  already 

taken. 

The  Judgment  of  the  County  Court  is  therefore  affirmed* 


DOOLITTLE  k  CHAMBERLAIN  v.  EDWARD  McCULLOUGH. 
In  the  Supreme  Court  of  Ohio,  December  Term,  186L 

{Repwied  in  12  Ohio  Slate  RepwU,  360.] 

Error  to  the  District  Court  of  Hamilton  County. 

The  original  action  was  assumpsit  brought  in  the  Commercial  Conrt  of 
Cincinnati,  by  McCullough,  upon  the  common  counts  for  work  and  labor 
done  for  Doolittle  k  Chamberlain,  at  their  request.  Plea,  the  general 
issue. 

The  cause  was  transferred  from  the  Commercial  Court  of  Cincinnati  to 
the  Court  of  Common  Pleas  of  Hamilton  County,  and  was  thence  appealed 
to  the  District  Court  by  Doolittle  k  Chamberlain. 

Upon  the  trial  in  the  District  Court,  McCullough,  the  plaintiff,  gave 
evidence  tending  to  show  that  he  did  work  for  the  defendants,  in  grading 
and  excavating,  upon  a  section  of  the  Cincinnati,  Hamilton,  and  Dayton 
Railroad,  near  Cincinnati,  which  section  the  defendants  had  undertaken  to 
construct  for  the  railroad  company  ;  that  he  did  the  work  at  the  instance 
of  the  defendants ;  and  that  it  was  worth  from  eighteen  to  twenty  cents  per 
cubic  yard,  amounting  to  over  two  thousand  dollars. 

The  defendants  gave  evidence  showing  that  they,  as  contractors,  had 
undertaken  in  a  special  written  contract  with  the  milroad  company  to  con- 
struct said  section  with  other  sections  of  the  railroad ;  and  that,  at  the 
instance  of  the  plaintiff,  they  entered  into  a  special  written  contract  with 
him  on  the  12th  day  of  April,  1850,  by  which  the  plaintiff  agreed  to  per- 
form the  work  at  the  times  and  in  the  manner  therein  specified,  and  the 
defendants  agreed  to  pay,  and  the  plaintiff  receive  in  full  satisfaction  there- 
for, the  sum  of  eleven  cents  per  cubic  yard  ;  to  be  estimated  from  time  to 
time  during  the  progress  of  the  work  by  the  engineers  of  the  company,  as 
particularly  specified  in  the  contract,  and  that  all  of  the  work  done  by  the 
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plaintiff  had  been  performed  and  measui'ed  and  paid  for  under  the  contract 
and  at  the  price  named  therein,  and  that  the  defendants  had  overpaid  him 
some  $300,  on  the  15th  of  November,  1850,  when  the  plaintiff  abandoned 
the  work  before  he  had  half  completed  his  job. 

McCullough,  to  rebut  the  proof  so  made  by  the  defendants,  gave  evidence 
tending  to  show^that  one  Bates,  the  agent  of  the  defendants,  had,  with  the 
knowledge  and  permission  of  the  defendants,  improperly  interfered  with, 
and  produced  discontent  and  dissatisfaction  among  the  hands  of  the  plain- 
tiff, and  induced  them  to  leave  the  work,  and  so  prevented  the  plaintiff 
from  performing  the  job  according  to  the  terms  of  the  contract,  or  in  any 
other  manner;  and  insisted  that  the  defendants  had  thereby  terminated 
the  contract 

Different  witnesses  testified  to  the  value  of  the  work  done  by  the  plain- 
tiff, and  differed  somewhat  in  their  estimates  of  its  cost  The  witnesses 
generally  concurred  in  their  estimate  of  what  would  be  the  cost  of  the 
un6ni8hed  work  embraced  in  the  plaintiff's  contract 

S.  S.  L'Hommedieu,  the  president  of  the  railroad  company,  testified  that 
he  was  acquainted  with  the  work  done  by  the  plaintiff  for  the  defendants, 
and  also  with  that  part  of  the  work  included  in  his  contract,  but  left  un- 
finished by  the  plaintiff;  that  he  regarded  the  upper  three  feet  of  the 
grading  done  by  the  plaintiff  worth  ten  cents  per  cubic  yard ;  that  so  much 
of  the  grading  remaining  to  be  done,  when  the  plaintiff  ceased  working,  as 
contained  hard-pan,  was  worth  three  times  as  much  per  yard  as  what  had 
been  done  ;  that  to  take  the  job  through,  altogether,  it  was  worth  from 
twenty-five  to  thirty  cents  per  cubic  yard  to  do  the  work  as  required  by  the 
contract. 

The  engineers  who  measured  the  work  gave  testimony  to  the  same  effect, 
and  say  the  job  was  a  very  hard  one  for  the  plaintiff,  at  the  contract  price  ; 
and  there  was  no  evidence  to  the  contrary  introduced  by  either  party.  The 
plaintiff  claimed,  and  the  defendants  did  not  deny,  and  all  the  proof  showed 
that  the  work  could  not  be  done  at  the  price  stipulated  in  the  contract, 
without  loss  to  the  plaintiff. 

It  was  insisted,  on  behalf  of  the  plaintiff,  that  the  contract  was  put  an 
end  to,  on  the  part  of  the  defendants,  by  the  intermeddling  and  improper 
talk  and  conduct  of  Bates,  their  general  superintendent,  with  the  workmen 
and  hands  of  the  plaintiff,  whereby  they  were  made  dissatisfied  and  were 
induced  to  quit  work  for  him. 

Upon  this  point,  the  proof  tended  to  show  that  the  plaintiff,  while  pros- 
ecuting the  job,  became  embarrassed  and  unable  to  pay  his  hands ;  that 
considerable  excitement  and  discontent  arose  among  them  ;  that  Bates,  the 
agent  of  defendants,  made  a  proposition  to  the  plaintiff,  if  he  could  not  go 
on  with  the  job,  to  give  up  his  contract  to  the  defendants,  and  to  sell  to 
them  his  shanties,  tools,  etc.,  prepared  along  the  line  of  the  job,  and  in  that 
way  raise  money  to  pay  off  his  hands.     The  plaintiff  insisted  that  the  hands 
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were  thereby  made  discontented,  and  induced  to  leave  his  employ;  but 
this  was  denied  by  the  defendants,  and  they  also  denied  that  they  were 
responsible  for  what  Bates  said  or  did. 

The  court  instructed  the  jury  as  follows  :  — 

"  If  the  jury  believe  that  the  contract  was  terminated  by  the  defendants, 
against  the  consent  of  the  plaintiff,  the  latter  will  not  be  confined  to  the 
contract  price,  but  he  may,  in  this  action,  recover  what  the  work  done  is 
actually  worth."  To  this  charge  of  the  court  the  defendants  excepted ;  and 
asked  the  court  to  charge  the  jury  :  — 

"  1.  That,  under  no  circumstances,  can  the  plaintiff  recover  more  than 
the  actual  value  of  the  work  shown  to  have  been  done. 

"  2.  That  the  terms  and  conditions  of  the  contract  are  binding  and 
obligatory  upon  the  parties,  and  that,  by  the  terms  of  the  contract,  before 
the  plaintiff  was  entitled  to  demand  pay  for  work  done  under  the  contract, 
from  the  defendants,  he  was  bound  to  have  his  work  estimated  by  the  chief, 
or  assistant  engineer,  and  the  estimate  so  made,  if  any  was  exhibited,  is 
binding  on  the  parties,  provided  that  estimate  was  honestly  made  by  the 
engineer. 

"  3.  That  an  estimate  made  by  any  person,  not  an  engineer  on  the  Cin- 
cinnati, Hamilton,  <!^  Dayton  Eailroad,  is  not  the  evidence  the  parties  agree 
to  receive,  and  cannot  control  the  estimate  made  by  the  engineer  whose 
estimate  is  required  in  the  contract. 

"  4.  If  they  find  that  the  work  was  done  under  the  written  contract,  given 
in  evidence  by  the  defendants,  then,  even  if  the  contract  was  mutually 
agreed  to  be  abandoned,  in  the  middle  of  November,  1850,  the  plaintiff  can 
only  recover  for  the  actual  amount  of  work  done,  at  the  contract  price, 
up  to  that  time,  from  which  is  to  be  deducted  the  amount  of  payments 
made.** 

All,  except  the  first  of  these  propositions,  the  court  refused  to  give  in 
charge  to  the  jury  ;  to  which  refusal  the  defendants  excepted. 

The  verdict  was  for  the  plaintiff  for  8755.35. 

The  defendants  thereupon  filed  their  motion  for  a  new  trial,  on  the 
following  grounds  :  — 

1.  The  verdict  is  contrary  to  evidence. 

2.  The  court  erred  in  the  instruction  given  to  the  jury';  and  in  refusing 
to  instruct  the  jury  as  requested  by  the  defendants. 

The  court  overruled  this  motion  and  entered  judgment  on  the  verdict, 
and  the  defendants  excepted,  and  to  reverse  that  judgment  filed  a  petition 
in  error  in  this  court,  insisting  that  the  District  Court  erred  :  — 

1.  In  its  charge  to  the  jury,  and  in  refusing  to  charge  as  requested  by  the 
defendants. 

2.  In  overruling  their  motion  for  a  new  trial. 
Fox  and  Fox  for  plaintiffs  in  error. 

King,  Anderson,  and  Sage  for  defendant  in  error. 
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SuTLiFF,  J.  The  evidence  is  voluminous,  and  it  might  be  diffiotilt  for  us 
to  determine,  from  the  record,  whether  or  not  it  warranted  the  conclusion 
to  which  the  jury  must  have  arrived,  not  only  that  the  conduct  of  Bates 
toward  the  workmen  of  the  plaintiff  was  improper,  and  induced  them  to 
leave  the  work,  but  also,  that  the  defendants  were  accountable  for  such 
conduct,  from  the  fact  that  Bates  was  at  the  time  their  employee. 

We  have  no  difficulty,  however,  in  coming  to  a  conclusion  in  relation  to 
the  6rst  assignment  of  error. 

The  defendants  below  requested  the  court  to  instruct  the  jury,  that  if 
they  found  the  work  to  have  been  done  under  the  written  contract,  previous 
to  the  abandonment  of  the  contract  by  the  parties  in  November,  1850,  that 
the  plaintiff  could  only  recover  for  the  actual  amount  of  the  work  then 
done,  at  the  contract  price.  The  court  refused  to  so  instruct  the  jury,  but 
instructed  them  that,  if  they  believed  the  contract  was  terminated  by  the 
defendants,  against  the  consent  of  the  plaintiff,  he  would  not  be  confined 
to  the  contract  price,  but  might,  in  the  action,  recover  what  the  work  done 
was  actually  worth. 

We  regard  the  exception  to  the  charge  of  the  court  as  having  respect 
particularly  to  this  part  of  the  charge ;  and  to  this  point  our  attention  has 
been  more  particularly  given. 

What,  then,  is  the  rule  of  damages,  in  an  action  brought  upon  a  cause  of 
action  arising  under  a  contract  terminated  by  the  other  party  against  the 
will  of  the  party  bringing  the  action]  And  is  it  true,  that  the  price  of 
services  rendered,  or  goods  delivered  under  a  contract  fixing  by  its  tenns 
such  price,  is  to  be  in  nowise  thereby  affected,  after  the  contract  has  been 
terminated  by  the  other  party,  against  the  will  of  the  party  performing  1 

This  precise  question,  I  believe,  has  not  been  heretofore  decided  by  this 
court.  In  the  case  of  Taft  v.  Wildman,^  tried  in  this  court  at  the  Decem- 
ber term,  1846,  the  court  say:  ''In  contracts  where  the  precise  sum  is 
fixed  and  agreed  upon  by  the  parties,  as  in  many  actions  of  assumpsit  and 
covenant,  the  jury  are  confined  to  that  sum." 

In  the  case  of  Alden  and  another,  assignees  of  Berkill,  a  bankrupt  v. 
Keighley  (H.  T.  1846),^  Bullock,  C.  B.,  says:  "But  there  are  certain 
established  rules  according  to  which  they  (the  jury)  ought  to  find ;  and 
here,  then,  is  a  clear  rule,  —  that  the  amount  which  would  have  been 
received  if  the  contract  had  been  kept  is  the  measure  of  damages  if  the 
coutract  is  broken."  The  action  below  was  in  general  assumpsit,  or  upon 
an  implied  contract,  charging  the  defendant  with  a  breach  of  the  implied 
contract,  and  asking  a  judgment  for  the  resulting  damages.  To  sustain  his 
action  the  plaintiff  proved  the  amount  of  services  by  him  rendered  for  the 
defendants,  at  their  request,  and  also  the  value  of  the  services  in  the  esti- 
mation of  the  witnesses  ;  and  upon  such  a  state  of  facts,  in  the  absence  of 
its  being  shown  that  there  was  a  special  agreement  between  the  parties  in 
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relation  to  the  same,  and  the  amount  to  be  paid  for  the  services  so  proved 
to  have  been  rendered,  the  law  implies  an  agi'eemeut  or  promise,  on  the 
part  of  the  defendants,  to  pay  so  much  to  the  plaintiff  as  the  servicea  were 
reasonably  wortL  Such  is  presumed  to  have  been  the  mutual  understand- 
ing of  the  parties,  in  the  absence  of  any  express  promise.  But  as  soon  as 
it  is  made  to  appear  that  there  was  a  special  contract  between  the  parties, 
under  which  tlie  services  were  rendered^  the  law  has  respect  to  the  actual 
contract,  and  will  not  presume  or  imply  a  different  one  ;  the  object  of  courts 
being  to  enforce,  not  to  make  or  change  the  contracts  of  parties. 

In  this  view  of  the  case,  whether  the  conti*act  has  been  fully  performed 
by  the  plaintiff,  or  only  partly  performed,  and  prevented  by  the  defendant*, 
to  obtain  remuneration  for  the  services  so  rendered,  the  plaintiff  might, 
under  our  former  practice,  either  commence  an  action  of  general  assumpsit 
to  recover  the  amount  such  services  were  actually  worth,  or  an  action  of 
special  assumpsit,  and  recover  for  a  breach  of  the  express  contract,  under 
which  the  services  had  been  performed.  The  only  difference  would  be,  that 
if  the  action  were  commenced  upon  the  expressed  contract,  the  plaintiff 
might  have  to  prove  the  terms  of  the  contract,  and  the  rendering  of  the 
services  according  to  its  terms;  whereas,  if  the  action  were  in  general 
assumpsit  the  plaintiff  would  only  be  required  to  prove  the  fact  of  having 
rendered  the  services  at  the  instance  of  the  defendant,  and  the  value  of  the 
services ;  and  it  would  then  be  incumbent  upon  the  defendants  to  prove 
the  special  contract,  to  take  the  case  out  of  the  implied  contract.  But 
when  the  special  contract  is  proved,  whether  by  the  plaintiff  or  defendant, 
under  which  the  services  were  i*endered,  the  special,  and  not  the  implied 
contract  must  determine  the  rights  and  liabilities  of  the  parties  arising  in 
regard  to  the  services.  The  price  having  been  determined  and  mutually 
agreed  upon  by  them,  neither  of  the  parties  can  vary  the  price  so  fixed  by 
the  contract.  Nor,  )Ets  to  the  price  of  the  services  actually  rendered  under 
the  contract,  while  in  force  between  the  parties,  can  it  avail  the  plaintiff, 
bringing  his  action  to  recover  therefor,  that  since  the  rendering  the  ser- 
vices, the  defendant  has  put  an  end  to  the  special  contract.  The  fact 
would  still  remain,  that  the  services  were  rendered  under  a  special  con- 
tract, and  at  the  price  agreed  upon  and  expressed  by  the  parties. 

And  if  the  action  upon  the  contract  so  made  by  the  parties,  and  termi- 
nated by  the  defendants  against  the  will  of  the  plaintiff,  be  brought  to 
recover  damages  generally,  the  same  rule  would  apply  as  to  the  services 
actually  rendered.  The  party  having  rendered  the  services  would  be 
entitled  to  recover  at  the  rate  agreed  upon  and  stipulated  in  the  contract 
between  the  parties,  although  of  much  less  value  than  the  price  expressed 
in  the  contract  i  and,  in  like  manner,  the  plaintiff  would  be  restricted  to  the 
amount  stipulated  in  the  contract  as  the  agreed  price,  although  actually  of 
much  greater  vjilue. 

The  action  of  assumpsit  is  termed  an  equitable  action.     When  brought 
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to  recover  damages  for  breach  of  contract,  whether  express  or  implied,  it  is 
always  for  the  recovery  of  money  which  the  plaintiff,  by  reason  of  such 
delinquency  of  duty  on  the  part  of  the  defendant,  is,  in  equity  and  good 
conscience,  entitled  to  demand  and  receive  of  him.  This  is  the  argument : 
it  is  the  duty  of  parties  to  perform  their  contracts ;  and  where  one  party 
has  been  delinquent  in  the  performance  of  his  contract,  and  damage  has  in 
consequence  resulted  to  the  other  party,  the  party  sustaining  the  damage 
has  his  right  of  action  to  recover  the  damage  from  the  delinquent  party. 
The  actual  damages  resulting  to  the  plaintiff  from  the  breach  of  the  con- 
tract by  the  defendant  is  the  amount  of  damage  which  the  defendant  is 
liable  to  pay,  and  which  the  plaintiff  is  justly  entitled  to  recover  for  such 
delinquency.  This  damage  so  occasioned  the  other  party  by  the  delin- 
quency of  the  party  failing  to  perform,  may  consist,  partly  in  a  neglect  to 
compensate  the  other  party  for  the  part  performance,  and  partly  in-  termi- 
nating the  contract,  before  fully  performed  by  the  other  party,  and  pre- 
venting his  acquiring  the  profit  and  benefit  under  it  which  he  would 
otherwise  have  derived,  and  was  legally  entitled  to ;  or,  the  damage  may 
have  resulted  from  either.  But  it  is  certain  that  where  there  has  been  a 
part  performance,  and  that  part  paid  for,  under  the  contract,  according 
to  its  terms,  and  the  contract  has  then  been  terminated  wrongfully,  by  the 
party  so  having  paid,  it  cannot  be  that  the  termination  of  the  contract 
occasions  damage  or  gives  any  right  of  action  to  the  other  party  in  regard 
to  the  part  so  performed  and  paid  for  under  the  contract.  The  damage  in 
such  a  case,  if  any,  arises  from  wrongfully  precluding  the  other  party  from 
performing  and  receiving  pay  for  that  part  of  the  contract  unperformed  on 
his  part.  And  the  question  of  damage,  in  such  case,  depends  upon  the 
terms  of  the  contract,  and  circumstances  of  the  case.  If  the  proof  shows 
that  the  plaintiff  might  have  derived  profit  from  the  completion  of  the 
contract,  on  his  part,  he  may  be  entitled  to  recover  what  the  proof  shows 
would  have  been  the  probable  amount  of  the  profit  which  he  has  so  lost, 
as  damages  to  which  he  is  entitled  for  such  termination  of  the  contract. 
But  where  the  proof  shows  that  the  plaintiff,  by  fully  performing,  would 
have  realized  no  profit,  but  in  fact  sustained  a  loss,  he  cannot  in  any  sense 
be  found  to  have  sustained  damage,  or  entitled  to  recover  any  sum  as 
damage  for  the  termination  of  the  contract  by  the  other  party. 

It  is  true,  that  the  early  English  writers,  and  among  which  authorities, 
perhaps,  may  be  mentioned  Bacon's  Abridgment  and  Chitty  on  Contracts, 
seem  to  express  the  opinion  that  the  contract  itself  hardly  furnishes  any 
measure  of  damages ;  and  that  the  amount  of  damages  is  to  be  left  for  the 
most  part  in  actions  on  contract  in  such  cases,  in  the  same  manner  as  in 
actions  of  tort,  to  the  discretion  of  the  jury.  But  the  modem  authorities 
are  not  so,  subject  to  the  general  principle  already  stated,  that  the  actual 
loss  of  the  party  is  all  for  which  the  law  gives  him  the  right  to  recover 
compensation ;  and  it  may  be  laid  down  as  a  rule,  in  all  such  cases,  that 
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the  express  contract  so  existing  between  the  parties,  necessarily  furnishes 
the  measure  of  dnmages,  to  the  extent  of  the  evidence  thereby  afforded ; 
and  to  the  same  extent  as  in  actions  brought  to  recover  damages  in  like 
cases,  \?here  the  contract  continues  in  force,  and  has  not  been  terminated, 
but  only  neglected  and  unperformed  on  the  part  of  the  defendant. 

Thus,  in  the  case  of  Farrand  v,  Bouchcll,^  the  court  say,  '*  In  no  case 
where  the  action  (assumpsit)  is  for  money  had  and  received,  goods  sold 
and  delivered,  or  for  work  and  labor  performed,  which  from  the  nature  of 
the  contract  itself  furnishes  the  standard  of  assessment,  are  the  jury  allowed 
to  give  more  than  the  amount  received  with  interest,  or  the  value  of  the 
articles  delivered  or  the  services  rendered." 

The  counsel  for  the  defendant  in  error  refer  to  the  case  of  Clark  et  aL 
V.  The  Mayor  of  New  York,*  as  an  authority  to  sustain  their  claim  to  recover 
the  full  amount  of  the  costs  of  doing  the  work  which  had  been  done  before 
the  contract  was  terminated.  Pratt,  J.,  in  delivering  the  opinion  in  that 
case,  says  :  '*  It  is  clear,  that  under  the  common  counts  the  plaintiffs  can- 
not recover  the  same  amount  of  damages  which  they  might  be  entitled  to  * 
recover  in  an  action  for  a  breach  of  the  special  contract.  They  must  be 
conBned  in  this  action,  either  to  the  price  of  the  work  stipulated  in  the 
contract,  or  the  actual  worth  of  the  work  done.  When  parties  deviate  from 
the  terms  of  a  special  contract,  the  contract  price  will,  so  for  as  applicable, 
generally  be  the  rule  of  damages.  But  when  the  contract  is  terminated  by 
one  party  against  the  consent  of  the  other,  the  latter  will  not  be  confined 
to  the  contract  price,  but  may  bring  his  action  for  the  breach  of  the  con- 
tract, and  recover  all  that  he  may  lose  by  way  of  profits  in  not  being 
allowed  to  fulfil  the  contract ;  or  he  may  waive  the  contract,  and  bring  his 
action  on  the  common  counts  for  work  and  labor,  generally,  and  recover 
what  the  work  done  is  actuallv  worth."  No  authorities  are  referred  to  bv 
the  judge,  nor  was  the  expression  of  these  remarks  required  to  sustain  the 
decision  of  the  court.  The  opinion  was  pronounced  at  the  December  term, 
1850,  and  it  is  quite  possible  the  case  of  Clark  v,  Marsiglia,'  decided  in  the 
Court  of  Errors  in  that  State,  in  July,  1845,  may  be  the  authority  relied 
upon  by  the  judge.  In  that  case  the  only  point  before  the  court,  and 
decided  in  the  case,  was  the  right  of  a  party  doing  work  once  ordered,  after 
a  countermand  of  such  order,  to  recover  the  agreed  price  at  the  time  of 
making  the  order.  The  court,  after  deciding  that  the  party  ordering  the 
work  had  a  right  to  countermand  the  order,  remark  upon  the  occasional 
necessity  of  the  party  who  employs  another  to  do  work  under  an  express 
contract,  to  suspend  the  work  and  put  an  end  to  the  contract.  And  in  this 
connection  the  court  say  :  "  In  all  such  cases  the  just  claims  of  the  party 
employed  are  satisfied  when  he  is  fully  recompensed  for  his  part  perform- 
ance, and  indemnified  for  his  loss  in  respect  to  the  part  left  unexecuted." 
And  this  is,  no  doubt,  a  correct  exposition  of  the  party's  right  of  action  in 

1  Harper's  R.  88.  «  4  Comst.  338.  »  1  Denio,  817. 
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such  a  cose,  to  wit,  recompeDse  for  the  work  done,  and  remuneration  for 
the  profits  lost  on  the  work  remaining  to  be  done  under  the  contract.  But 
how  recompensed  for  the  work  done  ?  Certainly,  by  being  paid  precisely 
the  price  that  both  parties  have  agreed  shall  be  paid,  and  accepted  as  its 
just  value. 

This  case  in  Denio,  then,  is  no  authority ;  nor  are  we  aware  of  any 
authority  for  the  opinion  so  expressed  by  the  judge  in  the  case  of  Clark  v. 
The  Mayor,  that  "  when  the  contract  is  terminated  by  one  party  against 
the  consent  of  the  other,  the  latter  will  not  be  confined  to  the  contract 
price  ; "  and  that,  if  he  bring  his  action  on  the  common  counts  for  work 
and  labor,  he  may  "  recover  what  the  work  done  is  actually  worth ; "  and 
that  "  the  actual  value  of  the  work  and  materials  must  be  the  rule  of 
damages." 

Indeed,  there  is  no  intimation  by  the  court  in  this  case  of  Clark  v.  The 
Mayor,  of  an  intention  to  depart  from  the  former  holdings  of  the  court  in 
that  State.  In  the  case  of  Koon  v.  Greenman,^  the  question  was  directly 
presented  to  the  court.  Greenman  had  agreed  to  build  two  stacks  of 
chimneys,  etc.,  for  Koon  at  a  certain  stipulated  price,  within  a  limited 
time.  Greenman  commenced  the  work,  but  was  hindered  by  the  neglect 
of  Koon  to  perform,  on  his  part,  by  furnishing  materials,  etc.  Greenman, 
then,  abandoned  the  job,  and  sued  to  recover  for  the  work  done.  He  gave 
evidence  of  the  actual  value  of  the  work  done,  and  by  permission  of  the 
court  was  suffered  to  recover  the  full  value  of  the  work,  although  on  the 
part  of  the  defendant  below,  it  was  insisted  that  he  was  only  entitled  to 
recover  at  the  rate  specified  in  the  contract  The  case  was  brought  before 
the  Supreme  Court  of  Xew  York  on  this  precise  question  at  the  May  term, 
1831,  and  the  following  is  the  opinion  of  that  court  upon  this  point  as 
pronounced  by  Southerland,  J. :  "  Where  a  special  contract  is  rescinded, 
or  performance  is  prevented  by  the  defendant,  and  the  plaintiff  seeks  to 
recover  for  the  work  done  under  the  general  counts,  the  defendant  may 
give  the  special  contract  in  evidence,  with  a  view  to  lessen  the  quantum  of 
damages.  So  far  as  the  work  was  done  under  the  special  contract,  the 
prices  specified  in  it  are,  as  a  general  rule,  to  be  taken  as  the  best  evidence 
of  the  value  of  the  work.  When  it  does  not  appear  that  the  work  was 
rendered  more  expensive  to  the  plaintiff  than  was  contemplated  when  the 
contract  was  made,  or  than  it  otherwise  would  have  been,  in  consequence 
of  the  improper  interference  of  the  defendant,  or  of  his  neglect  or  omission 
to  perform  what,  by  the  contract,  he  was  bound  to  do,  the  contract  price 
should  be  held  conclusive  between  the  parties/'  etc. 

It  is  true,  in  the  case  of  Merrill  v.  The  Ithaca  and  Owego  Railroad  Co.,* 
the  court  hold  that  when  delay  is  caused  by  the  wilful  acts  or  omissions  of 
the  party  for  whom  the  work  is  done,  originating  in  a  premeditated  design 
to  embarrass  and  throw  obstacles  in  the  way  of  performance  by  the  other 

>  7  Wend.  121.  M6  Wend.  686. 
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party,  wno,  notwithstanding,  proceeds,  and  bestows  his  time  and  labor  in 
attempting  the  completion  of  the  job,  until,  in  despair,  he  finally  abandons 
the  work,  the  rule  that  the  special  contract  must  control,  as  to  the  rate  of 
compensation,  no  longer  prevails,  and  the  piarty  is  entitled  to  recover  under 
a  quantum  meruit.  But  the  court  say,  in  that  case,  **  If  one  party,  by  his 
conduct  or  silence,  leads  another  to  believe  that  he  is  at  work  for  him  on 
certain  wages,  he  is  estopped  and  shall  not  add  to  his  demand."  And  it 
will  be  seen  from  the  case  itself  that  the  increase  of  the  price  was  really  for 
other  services  not  included  in  the  contract,  or  rather  for  services  rendered 
under  different  and  more  unfavorable  circumstances  than  expressed,  or  con- 
templated by  the  parties  in  their  contract.  The  case  is,  therefore,  no 
departure  from  the  rule  expressed  before  by  the  same  court  in  the  case  of 
£oon  v»  Greenman.  For,  in  that  case,  it  will  be  remembered,  the  court 
limit  the  rule  to  cases  "  where  it  does  not  appear  that  the  work  was  ren- 
dered more  expensive  to  the  plaintiff  than  was  contemplated  when  the 
contract  was  made,"  etc. 

While  it  must  be  admitted  that  there  are  cases,  and  dicta  of  judges, 
frequently  to  be  found  in  the  books,  which  seem  to  sustain  the  rule  given 
in  charge  to  the  jury  by  the  District  Court,  I  think  the  weight  of  authority, 
as  well  as  the  reason  upon  which  the  true  rule  of  damage  must  necessarily 
rest,  will  be  found  very  decidedly  opposed  to  the  instruction  so  given  to 
the  jury. 

In  the  case  of  Haywood  v.  Leonard,^  where  the  plaintiff  was  allowed  to 
recover  for  work  done  under  a  special  contract,  on  a  quantum  meruit^  for 
building  the  house,  not  built  accot*ding  to  the  contract,  the  jury  had  been 
told  at  the  trial  to  consider  what  the  house  was  worth  to  the  defendant, 
and  to  give  that  sum  in  damages;  but  the  court  held  such  instruction 
wrong,  and  that  the  jury  should  have  been  instructed  to  deduct  so  much 
from  the  contract  price,  as  the  house  was  worth  less,  on  account  of  the 
departure  from  the  stipulations  of  the  contract.  And  the  same  doctrine 
is  held  in  New  York  and  other  States,  as  applicable  in  like  cases.  Indeed, 
in  the  case  of  Clark  and  others  v.  The  Mayor  of  New  York,  it  was  held  that 
where  parties  deviate  from  the  terms  of  a  special  contract  to  perform  work 
and  labor,  in  an  action  for  work  done,  the  contract  price  will,  so  far  as 
applicable,  generally  be  the  rule  of  damages. 

But  a  better  illustration  of  the  correctness  of  the  rule  of  damage  can 
hardly  be  found  than  is  by  this  case  presented  in  the  record  before  us. 
The  plaintiff  brought  his  action  below  to  recover  the  damages  which  he 
had  sustained  from  the  neglect  of  the  defendants  to  perform  their  part  of 
the  contract.  The  only  right  of  action  asserted  by  the  plaintiff  in  his 
declaration,  was  to  recover  the  damage  which  the  defendants  by  their 
delinquency  in  regard  to  the  contract  subsisting  between  the  parties,  had 
occasioned  the  plaintiff.    It  is  true,  the  plaintiff  below  only  stated  the 

^  7  Pick.  181. 
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performance  of  the  services  by  himself,  and  complained  of  the  defendants  for 
not  having  paid  him  what  the  law  would  presume  was  agreed  upon  by  the 
parties.  But  when  an  express  agreement  is  proved  to  have  been  made  by 
the  parties,  the  law  will  not  imply  one ;  but  looks  to  the  existing  contract 
between  the  pai'ties. 

How,  then,  stood  the  case  between  the  plaintiff  and  defendants  under 
that  contract,  as  shown  by  the  proof  upon  the  trial ;  and  what  damage  was 
McCullough  thereby  shown  to  haye  sustained  from  the  delinquency  or 
wrong-doing  of  Doolittle  &  Chamberlain,  in  regard  to  the  contmct  between 
the  parties  ? 

The  written  contract  required  McCullough  to  do  all  the  excavation  at 
eleven  cents  per  cubic  yard.  The  proof  shows  that  he  proceeded  to  do  the 
least  expensive  part  of  the  work,  the  surface  excavation,  which,  say  the 
witnesses,  might  be  done  at  from  fifty  to  thirty- three  per  cent  of  the  cost 
per  yard  required  to  do  the  remaining  part  of  the  work  embraced  in  the 
contract.  The  proof  also  showed  that  the  plaintiff  had  been  fully  paid  the 
eleven  cents  per  cubic  yard  for  all  the  excavation  and  work  by  him  done 
under  and  according  to  the  terms  of  the  written  contract  But  the  plain- 
tiff, it  is  true,  proves  that  the  excavation  which  he  did  under  the  contract 
actually  cost  or  was  worth  from  eighteen  to  twenty  cents  per  cubic  yard  ; 
and  that  Doolittle  &  Chamberlain  had  terminated  the  contract  without  his 
consent.  In  this  state  of  facts  the  law  gives  McCullough  this  equitable 
action  of  assumpsit  to  recover  from  Doolittle  &  Chamberlain  the  damage 
which  their  wrongful  termination  or  disregard  of  the  contract  has  causeil 
to  him,  McCullough.  But  McCullough  can  only  recover  the  amount  which 
he  shows  he  has  lost  by  such  delinquency  of  Doolittle  &  Chamberlain. 
What  then  is  the  loss  or  damage  which  the  proof  shows  McCullough  sus- 
tained from  the  contract  having  been  so  terminated  ?  McCullough*s  proof 
is,  that  it  cost  from  eighteen  to  twenty  cents  to  excavate,  per  cubic  yard, 
that  part  of  the  job  which  he  did  ;  and  all  the  proof  goes  to  show  that  the 
residue  of  the  excavation  would  cost  from  two  to  three  times  the  amount 
per  cubic  yard,  of  that  actually  excavated.  But  the  written  contract,  which 
the  plaintiff  complains  that  the  other  parties  terminated,  without  his  con- 
sent, required  him  to  do  all  the  excavation  at  eleven  cents  per  cubic  yard. 
And  if  the  plaintiff's  claim  and  proof  are  entitled  to  respect,  the  excavation 
actually  done  was  worth  from  eighteen  to  twenty  cents  per  cubic  yard,  the 
residue  which  the  plaintiff  has  been  so  prevented  from  completing  at  eleven 
cents,  would  cost  from  thirty-eight  to  fifty-seven  cents  per  cubic  yard.  It 
is  shown  by  the  proof  that  McCullough  was  paid  more  than  the  full  average 
price  of  eleven  cents  per  cubic  yard,  for  all  the  excavation  he  did  upon  the 
Job ;  the  only  damage,  therefore,  which  he  could  possibly  be  entitled  to 
recover  was  the  pecuniary  loss  he  sustained  by  being  thus  prevented  from 
completing  the  residue  of  his  job  at  a  cost  of  from  thirty-eight  to  fifty- 
seven  cents  per  cubic  yard,  and  receiving  therefor  eleven  cents  per  cubic 
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yard.  This  is  perfectly  evident  iu  fact ;  and  it  also  results  from  making 
the  contract  the  measure  of  damages  to  the  same  -extent  intended  by  the 
parties,  both  at  the  commencement  and  performance  of  the  work.  And 
only  by  reference  to  the  contract  can  the  true  amount  of  damages  suffered 
by  the  plaintiff  be  ascertained. 

The  instruction  given  by  the  court  below  to  the  jury,  that  the  plaintiff 
was  entitled  to  recover  the  actual  cost  of  the  services  rendered,  regardless 
of  the  price  fixed  by  the  express  contract,  would  allow  the  plaintiff  to 
recover  a  large  sum  of  money  from  the  defendants  without  consideration 
and  without  cause.  Indeed,  it  would  allow  the  plaintiff  not  only  to  recover, 
without  any  cause  of  action  being  shown,  but,  in  fact,  his  proof  showed 
that  the  termination  of  the  contract  complained  of  had,  in  ^t,  occasioned 
him  no  loss,  but  had  actually  saved  him  from  ruinous  loss ;  and  to  recover 
damages  when  he  had  sustained  none,  but  had  really  derived  a  benefit  and 
gain. 

The  judgment  of  the  District  Court  must  therefore  l>e  reversed. 

Scott,  C.  J.,  and  Peck,  GholsoN;  and  Brinkerhoff,  JJ.,  concurred. 


McMANUS  &  HENRY  v.  CASSIDY. 
In  the  Supreme  Court  of  Pennsylvania,  October  24,  1870. 

[Repoi'ied  in  66  Pennsylvania  Stale  Reports,  260.] 

October  24th,  1870.  Before  Thompson,  C.  J.,  Read,  Agnew,  Shars- 
wooD  and  Williams,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Armstrong  County :  No.  26,  to 
October  and  November  term,  1869. 

On  the  30th  of  March,  1867,  Robert  Cassidy  brought  an  action  of  as- 
sumpsit against  Felix  McManus  and  James  G.  Henry,  partners  as  McManus 
<fe  Henry. 

The  action  was  to  .recover  the  balance  due  on  2035  railroad  ties  delivered 
to  the  defendants  under  a  contract  under  seal,  made  between  the  parties 
on  the  9th  of  May,  1866,  by  which  the  plaintiff  bound  himself  to  deliver  to 
the  defendants  2000  ties,  described  in  the  agreement,  to  be  inspected  and 
approved ;  in  consideration  of  the  plaintiff  performing  his  covenants  for 
delivering  the  ties  the  defendants  agreed  to  pay  him  60  cents  per  tie. 

The  plaintiff  gave  in  evidence  that  he  had  delivered,  under  the  contract, 
2035  ties  of  the  kind  and  in  the  manner  stipulated  in  the  contract.  The 
ties  amounted  to  $1221,  of  which  $1047.74  had  been  paid  to  the  plaintiit 

The  defendants  gave  evidence  iu  answer  to  the  plaintiff's  case,  and  sub- 
mitted this  point :  -^ 
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Unless  the  jury  believe  that  the  sealed  contract  between  the  plaintiff  and 
defendants  was  abandoned  by  both  and  all  the  parties,  the  plaintiff  caiiuot 
recover. 

The  court  (Buffinoton,  P.  J.)  denied  the  point,  and  reserved  it.  He 
further  charged  :  — 

"  No  doubt  the  plaintiff  might  have  brought  his  action  on  the  special 
agreement,  but  we  are  of  opinion  [he  may  sustain  the  present  form  of  ac- 
tion if  he  fully  performed  the  agreement  on  his  part  by  furnishing  the 
entire  number  of  ties  agreed  upon].  There  are  cases  where  assumpsit  will 
not  lie.  Where  the  plaintiff  seeks  to  recover  on  an  executory  contract 
which  has  not  been  entirely  fulfilled  on  his  part,  and  has  not  been  virtually 
rescinded  by  the  defendant  [the  action  must  be  founded  on  the  special 
agreement  But  not  so  where  the  agreement  has  been  entirely  complied 
with  by  the  plaintiff,  the  consideration  on  his  part  entirely  executed,  noth- 
ing left  unfinished,  and  nothing  to  be  done  by  defendants  but  simply  to  pay 
the  amount  agreed  upon].  Especially  is  this  the  case  where  the  contract 
has  been  more  than  fulfilled  by  the  plaintiff,  and  accepted  and  enjoyed  by 
the  defendant.  [If  the  jury,  therefore,  believe  that  the  contract  was  fully 
complied  with  by  the  plaintiff,  by  the  delivery  of  the  number  agreed  upon, 
or  a  number  exceeding  that  agreed  upon,  which  were  accepted,  inspected, 
and  approved,  we  are  of  opinion  that  he  may  recover  in  this  form  of  action 
for  the  entire  number  so  delivered  and  inspected.]  And  we  further  are  of 
the  opinion  that  the  written  contract  may  be  resorted  to,  to  fix  and  ascer- 
tain the  measure  of  damages.  If,  however,  the  juiy  should  fail  to  find  the 
contract  to  be  completed  by  the  plaintiff,  he  cannot  recover." 

The  jury  found  for  the  plaintiff  8183.65,  and  the  court  afterwards  entered 
judgment  on  the  verdict  for  the  plaintiff  on  the  reserved  point. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error  the  denial  of 
their  point  and  the  parts  of  the  charge  in  brackets. 

«7.  GUpin  for  plaintiff  in  error. 

E.  S.  Golden,  with  whom  was  J,  B.  Neale,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  3,  1871,  by 

Agnew,  J.  With  a  great  desire  to  sustain  this  judgment,  we  find  our- 
selves unable  to  do  so  without  assuming  legislative  powers.  The  couits 
both  of  England  and  of  this  State  have  felt  themselves  l)ound  by  the  com- 
mon law  to  maintain  the  boundaries  between  actions.  Where  a  plaintiff 
has  misconceived  the  form  of  his  action,  he  must  be  turned  out  of  court 
to  begin  anew,  no  matter  what  be  the  merit  of  his  cause.  This  is  a  blot 
upon  our  jurisprudence,  and  should  be  remedied  by  the  legislature.  It  can 
easily  be  done  by  simply  giving  to  the  courts  the  power  to  permit  an 
amendment  of  the  form  of  the  action  at  any  stage  of  the  cause.  Why 
should  any  one  be  turned  away  because  of  tho  dress  in  which  he  appears  in 
court)  The  action  in  this  case  should  have  been  covenant,  and  not 
assumpsit.     It  is  certainly  true,  and  well  settled  by  authority,  that  when  a 
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ipecial  contract  has  been  fully  performed,  the  party  who  has  fully  per- 
formed it  may  maintain  general  indebitatus  ansumpdt^  and  declare  in  the 
common  counts  for  the  work  and  labor  or  services  rendered  under  it. 
Kelly  V.  Foster,^  Miles  v.  Moodie,*  Algeo  v.  Algeo,*  Harris  v.  Liggett,* 
Siltzell  V,  Michael, '^  Eckel  v.  Murphy,^  Edwards  v.  Goldsmith.'  The  reason 
and  foundation  of  this  doctrine  appears  to  be  that  when  a  service  has  been 
fully  peiformed,  a  duty  to  compensate  for  it  seems  to  arise  independently 
of  the  special  agreement.  This,  however,  is  really  only  seemingly  so,  and 
is  probably  fallacious ;  but  the  doctrine  appears  to  be  well  settled,  as  the 
cases  cited  show.  Yet,  as  the  evidence  that  the  doctrine  cannot  bear  a 
severe  test,  we  find  it  decided  in  several  cases  that  part  performance  will 
not  suffice,  nor  will  prevention  stand  for  full  performance ;  and  there  the 
plaintiff  must  declare  upon  the  special  agreement,  and  show  wherein  his 
part-performance  will  entitle  him  to  recover.  Algeo  v.  Algeo ;  *  Harris  v. 
Liggett ;  *  Eckel  v,  Eckel.^  All  these  cases,  however,  are  where  the  special 
agreement  has  been  by  parol  or  a  simple  contract  in  writing.  Ou  a  careful 
examination  I  have  not  found  a  single  case  where  the  special  agreement 
was  under  seal.  The  doctrine  seems  to  be  universal  that  where  the  cause 
of  action  arises  upon  a  specialty^  or  sealed  writing,  the  action  must  be 
covenant  or  debt,  as  the  case  may  be.  The  only  exception  to  this  is  where 
the  specialty  has  been  altered  by  parol  to  such  an  extent  as  to  make  it  a 
new  contract,  thereby  turning  the  whole  into  parol ;  or  where  the  specialty 
is  abandoned  and  a  now  and  independent  contract  made,  though  refer- 
ring to  the  sealed  instrument  for  some  of  its  terms.  Such  are  the  cases  of 
Vicary  v.  Moore,'  Vaughn  v.  Davis,*  Spangler  tr.  Springer,*®  Lawall  ». 
Rader,^^  Lehigh  Coal  k  Nav.  Co.  v,  Harlan.*'  And  a  distinction  is  taken 
between  a  mere  waiver  of  a  term  of  the  plaintiff's  contract,  which  stands 
as  a  condition  precedent  to  his  action,  and  the  contract  of  the  defendant  on 
which  the  action  is  founded ;  see  Jordan  v.  Cooper,"  Green  v.  Roberts," 
McCombs  V,  McKennau.*'  In  the  argument,  the  case  of  McGrann  v.  North 
Lebanon  Railroad  Co.**  has  been  referred  to  as  a  case  of  a  specialty  where 
an  action  of  dssumpsit  was  sustained  after  performance.  But  the  case  is 
really  put  on  the  ground  that  the  special  contract  had  been  abandoned, 
though  it  must  be  admitted  that  no  single  ground  is  very  distinctly  stated, 
and  the  reasoning  of  the  opinion  is  not  clear.  On  the  other  hand,  the 
cases  of  Irwin  et  aL  v.  Shirley  *'  and  Shaffer  v.  Geiseuburg  *'  decide  that 
assumpsit  cannot  be  maintained  upon  performance  of  a  contract  under 

1  2  BiDD.  4.  '  8  Serg.  k  R.  211.  <  10  Serg.  6  R.  285. 

<  1  W.  &  S.  SOL  »  8  W.  &  S.  829.  •  8  Harris,  98. 

7  4  Harris,  43.  »  2  Wntts,  451.  •  2  W.  &  a  46. 

w  10  Harris,  455.  "  12  Harris,  288.  »  s  Caaey,  441. 

M  8  Serg.  &  R.  564.  **  6  Whart.  84. 

w  2  W.  &  S.  216  ;  8  Caaey,  441,  442.  *•  5  Casey,  82. 

w  10  Wright,  76.  "  11  Wright,  50a 
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seal ;  and  indeed  they  may  be  considered  as  really  ruling  the  question 
before  us,  —  for  in  both  cases  the  special  contract  had  been  completed  be- 
fore the  action  was  brought.     The  judgment  must  therefore  be  reversed. 

Jvdgment  reversed. 


RUSSELL  A.  BALLOU  v.   HORACE  BILLINGS  and  Another. 
In  the  Supreme  Judicial  Court  op  Massachusetts,  January  2,  1884. 

[Reported  in  186  Massachusetts  Reports,  807.] 

Holmes,  J.^  This  is  an  action  to  recover  money  paid  under  a  contract 
which  the  plaintiff  alleges  to  have  been  rescinded.  The  contract  in  question 
consisted  of  mutual  covenants,  by  which  the  defendants  agreed  to  convey 
certain  land  on  payment  by  the  plaintiff  of  certain  sums,  and  the  plaintiff 
agreed  to  pay  those  sums  at  the  times  fixed.  The  plaintiff  did  not  pay  at 
those  ticfies,  but,  under  the  instructions  of  the  court,  the  jury  must  have 
found  that  the  time  was  extended,  and  that,  within  the  extended  time,  the 
plaintiff,  having  the  power  and  ability  to  pay  the  remaining  sums,  offered 
to  do  so,  demanded  a  conveyance,  and  was  refused. 

There  was  evidence  justifying  the  finding  that  the  time  was  extended, 
and  that  the  demand  was  made  within  the  time  allowed,  and  under  the 
circumstances  of  this  case  it  is  unnecessary  to  inquire  further.  For  the 
jury  may,  and  indeed  must,  also  have  found  that  the  defendants  totally 
repudiated  all  obligation  on  their  part  under  the  contract,  whatever  the 
plaintiff  might  do  or  be  ready  to  do. 

The  defendants  have  taken  that  position  from  the  beginning  of  the  litiga- 
tion between  the  parties,  and  at  least  say  that  they  took  it  long  before. 
Their  answers  to  the  plaintiff's  bill  in  equity  and  to  the  declaration  in  this 
suit  both  deny  the  alleged  extension  of  time  upon  which  the  continuance  of 
their  obligation  was  founded,  and  both  set  up  that,  by  reason  of  the  plain- 
tiff's failure  to  pay  at  the  time  fixed,  they  had  not  been  bound  since  1875. 
The  answer  in  equity  adds,  that  they  had  always  told  the  plaintiff  so  since 
that  date.  They  confirmed  their  denial  in  their  pleadings  by  testimony  on 
the  stand,  both  in  equity  and  at  law.  They  conveyed  parcels  of  the  land  iii 
question  to  other  parties  even  earlier.  The  defendant  Ambrose  gives  his 
belief  that  the  plaintiff  had  no  right  to  the  land  as  the  reason  for  his 
refusal  to  convey. 

We  must  take  it  then  that  the  defendant's  refusal  was  not  merely  con- 
ditional, until  the  plaintiff  should  do  something  more,  but  an  absolute 
unconditional  repudiation  of  any  obligation  whatever,  and,  as  the  jury  have 
found,  at  a  time  when  the  plaintiff  was  in  no  default.  Such  a  repudiation 
did  more  than  excuse  the  plaintiff  from  completing  a  tender ;  it  authorized 

^  Only  as  much  of  the  opinion  Ib  given  as  relates  to  the  question  of  rescission.  —  £d. 
VOL.  II.  —  9 
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him  to  treat  the  contract  as  rescinded  and  at  an  end.  It  had  this  effect, 
even  if^  for  want  of  a  tender,  the  time  for  performance  on  the  defendants' 
part  had  not  come,  and  therefore  it  did  not  amount  to  a  breach  of 
covenant. 

It  is  true  that  this  was  a  contract  under  seal,  and  that  it  had  been 
partly  performed  by  the  plaintiff.  But  part  performance  on  the  side  of 
the  party  seeking  to  rescind  does  not  affect  his  rights,  as  is  shown  by  many 
cases.  Hill  v.  Green  ;^  Canada  v.  Canada;*  Goodman  v,  Pocock.*  And, 
imder  the  Massachusetts  decisions,  we  do  not  think  that  the  seal  had  any 
greater  importance.  It  has  been  held,  that  a  contract  under  seal  may  be 
rescinded  by  parol.  Hill  v.  Green ;  *  Munroe  v.  Perkins.*  And  Hill  v. 
Green  goes  far  to  show  that  such  a  contract  nmy  be  rescinded  for  breach 
by  the  other  party.  See  also  Cook  v,  Gray.^  Whether  these  cases  would 
have  been  decided  the  same  way  in  earlier  times  or  not,  we  have  no  dis- 
position to  question  them  upon  this  point,  and  it  is  going  very  little  further 
to  hold  that  such  a  contract  may  be  rescinded  if  it  is  repudiated  by  the 
other  side.  It  is  clear  that,  apart  from  technical  considerations,  so  far  as 
the  right  to  rescind  goes,  notice  that  a  party  will  not  perform  his  contract 
has  the  same  effect  as  a  breach.  Phillpotts  v.  Evans,*  Frost  v.  Knight.* 
And  the  objection  to  a  rescission  of  a  sealed  instrument  by  an  act  in  pais 
is  of  no  greater  force  where  the  ground  of  election  is  a  refusal  than  where 
it  is  a  breach,  or  than  where  there  is  a  mutual  consent  to  rescind.  Our 
opinion  is  sustained  by  the  language  of  Daniels  v.  Newton.*  See  also 
Quincy  v.  Carpenter,*  Dearborn  v.  Cross,**  Canal  Co.  v.  Ray.** 

As  the  defendants  derive  their  right  to  keep  the  money  from  the  con- 
tract alone,  if  the  contract  is  rescinded  the  plaintiff  is  entitled  to  recover." 

1  4  Pick.  114.  »  6  Cusb.  15.  »  15  Q.  B.  576. 

*  9  Pick.  298.  *  133  Moss.  106,  111.  «  5  M.  &  W.  475,  477. 

7  L.  R.  7  Ex.  Ill,  118.        B  114  Mass.  530,  583.  *  135  Mass.  102,  104. 

M  7  Cow.  48.  "  101  U.  S.  622,  627. 

13  Where  a  contract,  after  part  performance,  is  rescinded  by  tbe  mntnal  agreement  of 
the  parties,  the  claim  in  I'espect  of  a  consideration  executed  under  it  must  be  referrpd  to 
the  agreement  for  rescission  ;  and  in  the  absence  of  any  ejcpress  stipulation,  or  implied 
understanding  upon  the  matter,  no  claim  can  be  made.  Thus,  where  a  lease  at  a  rent 
payable  quarterly  was  put  an  end  to  during  a  current  quarter  by  mere  agreement  and 
surrender  of  possession  accepted  by  the  landlord  ;  it  was  held  that  the  latter  could  after- 
wards make  no  claim  for  rent  pro  rata  in  respect  of  the  broken  quarter.  (Grimman  v. 
Legge,  8  B.  &  C.  824. )  Where  a  contract  of  service  was  terminated  by  a  mere  tender  of 
resignation  on  the  one  part  accepted  by  the  other,  no  reference  being  made  to  the  time 
elapsed  since  the  last  payment  of  salary  accrued  due,  it  was  held  that  no  claim  could 
afterwards  be  made  for  the  services  rendered  during  that  period.  (Lambum  v.  Cmden, 
2  M.  &  G.  253  ;  see  Thomas  v.  Williams,  1  A.  &  E.  685.) 

Upon  this  principle  where  a  partnership  between  two  soHcitors,  upon  entering  which 
a  premium  had  been  paid  on  the  one  side,  was  dissolved  by  mutual  consent  uncondition- 
ally ;  it  was  held  that  no  claim  could  be  made  for  a  return  of  any  part  of  the  premium. 
{Lee  V,  Page,  80  L.  J.  C.  857  ;  7  Jur.  n.  s.  768.)— Zoiibe,  Digest  of  Law  of  Conlrads,  72. 
—  Ed. 
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Eescissiou,  or  avoidance  properly  so  called,  annihilates  the  contract,  and 

puts  the  parties  in  the  same  position  as  if  it  had  never  existed.     Coolidge 

V.  Brigham.^ 

J,  G.  Abbott,  J.  A.  Sawyer  with  him,  for  the  defendants. 

W.  H.  Druryy  for  the  plaintiff. 

Exceptions  avemdecL 


SECTION    III. 

FAILURE  OF  PLAINTIFF  TO   PERFORM  CONDITION   OF  CONTRACT. 

(a.)    Wilfully  or  without  Excuse. 

ELLIS  V.  HAMLEN. 
In  the  Common  Pleas,  June  29,  1810. 

[Reported  in  8  Taunton^  62.] 

This  was  an  action  brought  by  a  builder  against  his  employer  upon  a 
special  contract  for  building  a  house  of  materials  and  dimensions  specified 
in  the  contract,  to  recover  the  balance  of  the  sum  therein  agreed  on ;  the 
principal  part  of  the  price  having  been  paid.  Upon  the  trial  of  this  cause 
this  day  at  the  sittings  at  Guildhall,  before  Mansfield,  C.  J.,  the  defence 
was  —  and  the  evidence  supported  it — that  the  plaintiff  had  omitted  to 
put  into  the  building  certain  joists  and  other  materials  of  the  given  de- 
scription and  measure.  The  counsel  for  the  plaintiff  proceeded  to  inquire 
of  the  witnesses  what  additional  sum  must  be  expended  on  the  house  to 
make  it  equal  in  value  to  that  which  was  specified  in  the  contract,  con- 
tending that  the  plaintiff  was  entitled  to  recover  in  this  action  the  whole 
sum  which  was  specified  in  the  contract,  excepting  thereout  the  amount  of 
this  difference  in  value,  which,  they  said,  would  be  the  measure  of  damages 
\f  an  action  had  been  brought  on  the  contract  by  the  employer  against  the 
builder  for  not  performing  his  contract ;  and  that  if  the  sums  which  had 
already  been  paid  to  the  plaintiff  on  account  did  not  amount  to  the  whole 
price  specified  in  the  contract,  deducting  therefrom  the  amount  of  the  before- 
mentioned  difference  in  value,  the  plaintiff  was  entitled  to  a  verdict  for  the 
residue,  minus  that  difference. 

Mansfield,  C.  J.,  was  of  opinion  that  the  plaintif!)  not  having  performed 
the  agreement  he  had  proved,  must  be  nonsuited. 

The  plaintiffs  counsel  then  resorted  to  a  count  which  they  found  in  the 
declaration,  for  work,  labor,  and  materials,  upon  a  qttantum  valebant,  and 
said  that  the  defendant,  having  the  benefit  of  the  houses,  was  bouud  at 

1  1  Met  547,  550. 
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least  to  pay  for  them  according  to  their  value.  Mansfield,  C.  J.  Sup- 
pose jou  had  come  hither  upou  a  quantum  valebant  only,  could  you  have 
recovered  on  it  1  Certainly  not.  The  defendant  would  have  said,  ''  I 
made  no  such  agreement ;  I  agreed  to  pay  you  if  you  would  build  my 
house  in  a  certain  manner,  —  which  you  have  not  done."  Here  the 
plaintifif  has  properly  declared  on  his  special  contract,  and  he  has  shown 
and  proved  that  he  made  such  a  contract,  and  has  received  much  money 
on  it.  He  cannot  now  be  permitted  to  tuni  round  and  say,  '^  I  will  be 
paid  by  a  measure-and- value  price."  The  defendant  agrees  to  have  a  build- 
ing of  such  and  such  dimensions ;  is  he  to  have  his  ground  covered  with 
buildings  of  no  use,  which  he  would  be  glad  to  see  removed,  and  is  he  to 
be  forced  to  pay  for  them  besides  1  It  is  said  he  has  the  benefit  of  the 
houses,  and  therefore  the  plaintiff  is  entitled  to  recover  on  a  quantum 
valebant.  To  be  sure,  it  is  hard  that  he  should  build  houses  and  not  be 
paid  for  them,  but  the  difficulty  is  to  know  where  to  draw  the  line ;  for  if 
the  defendant  is  obliged  to  pay  in  a  case  where  there  is  one  deviation 
from  his  contract,  he  may  equally  be  obliged  to  pay  for  anything,  how  far 
soever  distant  from  what  the  contract  stipulated  for. 

The  plaintiff  accordingly  was  nonsuited,  and  the  case  was  never  again 
moved. 


WALKER  V.  DIXON. 
At  Nisi  Prius,  before  Lord  Ellenborough,  C.  J.,  December  23, 1817. 

[Rejwrted  in  2  Starkie,  281.] 

This  was  an  action  to  recover  the  value  of  eight  sacks  of  fiour,  alleged  to 
have  been  sold  and  delivered  to  the  defendant.     Plea,  nan  assumpsit. 

It  appeared  that  the  plaintiff  had  contracted  for  the  sale  of  100  sacks 
of  warranted  flour  to  the  defendant,  at  94«.  ^d.  per  sack ;  ten  sacks  to  be 
sent  immediately  on  trial ;  to  be  accepted  or  rejected  in  two  days  from  the 
sending  the  ten  sacks.  Ten  sacks  had  accordingly  been  sent,  of  which  the 
defendant  retained  four,  sending  six  back,  because  they  were  of  secondary 
quality,  and  desiring  that  the  error  might  be  rectified.  Ten  other  sacks 
had  afterwards  been  sent  by  the  defendant  [plaintiff]  to  the  wharf  of  Ray- 
mond and  Storey,  these  were  approved  of  by  the  plaintiff  [defendant],  and 
he  took  two  of  them,  leaving  the  remainder  at  the  wharf,  to  await  his  fur- 
ther orders,  and  these  were  afterwards  taken  away  by  the  plaintiff,  who 
refused  afterwards  to  complete  his  engagement  for  the  100  sacks.  The 
defendant  afterwards  insisted  upon  his  delivering  the  remainder  of  the  flour, 
and  tendered  him  the  whole  amount,  giving  him  notice  that  if  he  did  not 
deliver  the  rest  he  would  purchase  the  same  quantity  elsewhere,  and  charge 
him  with  the  difference. 
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It  was  contended,  on  the  part  of  the  defendant^  under  the  circumstances, 
that  since  the  contract  was  entire  the  plaintiff  could  not  split  it  into  parts, 
and  bring  his  action  for  part  of  the  flour,  and  thereby  substitute  a  diffei-ent 
contract  from  that  contemplated  by  the  parties. 

Topping  and  Comyn  for  the  plaintiff. 

Scarlett  and  WUde  for  the  defendant. 

Lord  Ellenbobouoh.     This  is  the  case  of  an  entire  contract  for  100 

sacks ;  part  of  these  were  delivered,  to  which  objection  might  have  been 

made  as  to  quality,  but  the  party  did  not  stand  upon  that  objection,  but 

offered  to  pay  the  whole.     Aud  since  the  defendant  was  ready  to  perform 

the  contract,  and  to  pay  for  the  whole  at  the  price  agreed  upon,  including 

the  four  sacks  which  were  objected  to,  I  am  of  opinion  tliat  the  plaintiff 

could  not  afterwards  split  the  contract,  and  bring  his  action  for  part  only. 

if  the  defendant  had  insisted  upon  an  abatement  being  made  in  respect  of 

the  first  four,  I  might  have  thought  differently. 

Plaintiff  fhorutdted} 


SHIPTON  AND   Another  v,   CASSON. 
In  the  Kino's  Bench,  April  28,  1826. 

[Reported  in  5  Bamewail  fr  Creuwtll^  378.] 

Assumpsit.  The  declaration,  which  was  of  Easter  term,  5  G.  4,  con^ 
tained  the  common  counts  for  work  aud  labor,  and  the  money  counts. 
Pleas,  the  general  issue  and  set-off  for  goods  sold  and  delivered,  money 
lent,  paid,  etc.  At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings 
after  Hilary  term,  1825,  a  verdict  was  found  for  the  plaintiffs  for  46 6Z. 
19«.  3(/.,  subject  to  the  opinion  of  this  court  upon  the  following  case  :'•«- 

The  defendant  proved  by  way  of  set-off,  the  delivery  of  bark  to  the 
plaintiffs  to  the  amount  of  23/.  4«.,  on  the  morning  of  the  26th  of  Novem- 
ber, 1823.  In  answer  to  which  the  plaintiffs  proved  that  such  bark  was 
part  of  a  quantity  bargained  by  the  defendant  to  be  delivered  to  the  plain- 
tiffs by  the  following  contract :  "  Sold  T.  Shipton  k  Son  the  whole  of  the 
bark  laid  in  B.  Boyes*  warehouse,  for  5».  per  ton  on  the  invoice  price,  to  be 
transferred  to  his  account ;  and  after  this,  the  26th  of  November,  at  their 
risk  and  expense, —  the  quantity  about  57  tons,  17  cwt.  B.  Casson  paying 
all  expenses  of  delivery."  The  invoice  price  was  lOZ,  per  ton.  Barges  were 
hired  by  the  plaintiffs  to  take  away  the  bark,  and  one  laid  for  some  days 
waiting  for  the  bark,  and  then  went  away,  the  defendant  having  failed  to 
deliver  the  residue  of  the  quantity  stipulated  according  to  his  contract, 
within  a  reasonable  time  after  the  contract.     It  appeared  that  Mr.  Boyes^ 

A  This  nonsuit  is  said  to  have  been  set  aside ;  see  infra,  187.  —  Ed. 

*  Only  so  much  of  the  case  is  given  as  relates  to  the  plea  of  set-off.  —  Ed. 
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in  whose  possession  the  said  bark  was,  stopped  the  delivery  of  the  residue 
to  the  plaintiffs,  and  they  only  obtained  bark  to  the  value  of  23L  4s.,  in 
part  of  the  said  entire  quantity.  The  first  instalment  of  7s.  in  the  pound 
on  the  said  debt  of  707^.  I3s.  3d.,  due  from  the  defendant  to  the  plaintiffs, 
amounted  to  247/.  I3s.  7c/.,  being  51.  Ss,  Id.  more  than  the  sum . remitted^ 
If  the  23/.  is.  for  the  bark  delivered  to  the  plaintiffs  was  to  be  deducted 
and  allowed  to  the  defendant  from  the  sum  of  707/.  I3s.  3d.,  then  7s.  in 
the  pound  on  the  residue  left  the  remittance  made  by  H.  Casson  21.  I9s.  3d. 
more  than  the  first  instalment  would  amount  to.  This  action  was  com- 
menced before  the  second  instalment  became  due.  The  case  was  now 
argued  by 

C kitty  for  the  plaintiffs. 

Parke,  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.  The  first  question  is,  whether  the  sum  sent  as  payment  of 
the  first  instalment  was  sufficient ;  that  depends  upon  the  question  whether 
the  plaintiffs  were  bound  to  pay  for  the  bark,  which  they  received  and 
kept,  according  to  its  just  value,  or  whether  they  were  entitled  to  keep  it 
without  making  any  such  payment.  I  agree,  that  if  a  contract  is  made 
for  the  purchase  of  a  large  quantity  of  any  article,  and  a  part  only  is  de- 
livered, the  vendee  is  not  bound  to  pay  for  that  part  before  the  expiration 
of  the  time  fixed  for  the  delivery  of  the  whole.^  For  if  the  seller  fails  to 
complete  his  contract,  the  purchaser  may  return  the  part  delivered.  But 
the  case  is  very  different  if  he  elects  to  keep  that  part ;  he  must  then  pay 
the  value  of  it ;  and  in  contracts  for  the  sale  of  goods  the  value  of  a  part 
may  always  be  ascertained.  It  is  said,  that  the  value  not  being  ascer- 
tained cannot  be  set  off;  but  the  common  form  of  set-off  is,  that  the  plain- 
tiff is  indebted  for  goods  sold  and  delivered,  which,  at  the  time  of  the  sale 
and  delivery,  were  worth  such  a  certain  sum.  In  the  case  of  a  contract 
which  cannot  be  well  severed,  difficulties  as  to  such  a  set-off  may  arise, 
e.  g.,  if  a  contract  is  made  for  building  a  house,  and  that  is  only  per- 
formed in  part,  it  may  be  difficult  to  sever  the  value  of  the  part  finished 
from  the  value  of  that  which  remains  to  be  done ;  but  no  such  difficulty 
occurs  in  the  present  case.  This  second  question  is^  whether  the  remit- 
tance came  in  time,  and  was  of  a  proper  nature.  I  agree  that  the  plain- 
tiffs were  not  bound  to  accept  it ;  they  might  have  returned  it,  and  insisted 
upon  their  right  of  action.  But  instead  of  that  they  made  the  amount 
available  to  their  own  purposes,  and  undertook  to  place  it  to  the  credit  of 
the  defendant's  account.  Having  done  so,  as  against  the  plain tiffis,  it  must 
be  taken  that  there  was  no  objection  either  to  the  nature  of  the  remittance 
or  the  time  when  it  was  made. 

Bayley,  J.  I  am  of  opinion  that  the  remittance  was  sufficient,  and  that 
the  objection  to  the  time  when  it  was  sent  and  the  manner  in  which  it 
was  made  up,  was  waived  by  the  plaintiffs.     Where  an  entire  contract  for 

1  Waddington  v.  Oliver,  2  N.  R.  61,  accorrf.  —  Ed. 
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goods  is  performed  in  part,  and  the  whole  may  be  completed,  no  action 
will  lie  in  respect  of  that  which  has  been  done  until  after  the  expiration  of 
the  time  fixed  for  the  completion  of  the  whole.  But  where  some  of  the 
goods  have  been  delivered,  and  the  vendee  does  not  return  them  upon  the 
failure  of  the  vendor  to  perform  his  part  of  the  contract,  the  latter  may 
bring  an  action  for  the  value  (not  the  stipulated  price)  of  those  goods, 
although  he  is  liable  to  a  cross  action  for  the  breach  of  his  contract.  I 
therefore  think,  that  the  sum  of  23/.  4«.,  the  value  of  the  bark  delivered, 
may  properly  be  considered  as  constituting  an  item  of  set-off  at  the  time 
when  the  instalment  became  due,  although  it  might  not  be  so  immediately 
on  the  delivery  of  the  bark.  Secondly,  it  seems  clear  that  the  plaintiffs 
waived  all  objection  to  the  payment  made  by  H.  Casson.  After  receiving 
the  bills  they  wrote  and  informed  him  that  the  amount  should  be  placed 
to  his  son's  account ;  but  the  father  sent  them  in  discharge  of  the  instal- 
ment then  due,  and  the  plaintiffs  had  no  right  to  place  them  to  any  other 
account.  Having  kept  the  bills  and  applied  them  to  that  account,  they 
cannot  now  say  that  the  remittance  was  too  late,  or  that  they  were  not 
bound  to  take  the  bills  in  payment. 

HoLBOTD  and  Littledalr,  JJ.,  concurred. 

Postea  to  ifve  defendant* 


SINCLAIR  AND  Another  v.  BOWLES. 
In  the  Kino's  Bknoh,  February  6,  1829. 

{Rtported  in  9  Bamewall  4r  Cresswell,  02.] 

This  was  an  action  of  assumpsit  for  work  and  labor  done,  and  materials 
found  and  provided,  and  goods  sold,  t&c,  brought  by  the  plaintiffs,  who 
were  glass-cutters  and  benders,  against  the  defendant,  who  was  a, tavern- 
keeper.  At  the  trial  before  Parke,  J.,  at  the  London  sittings  in  this 
term,  the  plaintiffs  proved  that  they  had  repaired  three  glass  chandeliers 
for  the  defendant,  and  that  10/.  was  a  reasonable  price  for  the  work  done 
and  materials  provided.  On  the  part  of  the  defendant  it  was  proved  that 
in  April  last  one  of  the  plaintiffs  called  upon  him  and  asked  if  he  wanted  any 
new  chandeliers.  The  defendant  said  he  did  not,  but  that  he  wanted  some 
old  ones  repaired ;  he  desired  the  plaintiff  to  l<x)k  at  them  minutely  and  to 
say  what  he  could  do  them  for.  The  plaintiff  at  first  said  he  would  do 
them  for  8/.  The  defendant  observed  that  a  great  deal  must  be  done 
to  them,  that  three  arms  were  wanting,  and  that  if  the  plaintiff  would  do 
them  complete,  so  as  to  look  well,  he  would  give  10/.  The  plaintiff  then 
looked  at  them  again  and  stiid  he  would  make  them  complete  for  that 
sum.  On  the  following  day  the  plaintiff  came  to  take  them  away,  and 
the  defendant  then  told  him  not  to  take  them  away  unless  he  would  make 
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them  complete  for  the  10/.  The  plaintiff  took  them  away.  They  were 
brought  back  in  a  few  day&  They  had  been  cleaned,  and  some  icicles  and 
drops  supplied,  but  they  were  not  in  a  perfect  state.  One  of  the  arms, 
which  was  perfect  when  it  was  taken  away,  was  broken,  and  several  of  the 
spangles  and  icicles  damaged ;  and  in  one  of  the  chandeliers  the  scroll, 
which  had  been  sent  damaged,  was  brought  back  in  the  same  state. 
Upon  this  the  defendant  refused  to  give  the  plaintiff  an  oixler  for  the 
money.  It  was  contended  on  the  part  of  the  plaintiffs  that  even  if  the 
jury  believed  the  evidence  given  on  the  part  of  the  defendant,  the  plaintiffs 
were  entitled  to  recover  for  the  work  actually  done,  and  materials  provided 
for  the  chandeliers.  The  learned  judge  was  of  opinion  that  the  contract 
between  the  parties  was  entire,  and  that  the  plaintiffs  were  not  entitled  to 
recover  at  all  unless  they  had  made  the  chandeliers  perfect,  according  to 
the  contract ;  but  in  oi-der  to  save  expense  to  the  pirties,  he  left  it  to  the 
jury,  upon  the  evidence,  to  say,  tirst,  whether  the  contract  had  been  sub- 
stantially completed  according  to  the  intention  of  the  parties ;  and  if  it 
bad  not,  secondly,  whether  the  defendant  had  derived  any  benefit,  and  to 
what  amount,  for  the  work  done.  The  jury  found,  first,  that  the  contract 
bad  not  been  performed;  and  secondly,  that  the  defendant  had  derived 
benefit  from  the  work  done,  to  the  amount  of  5L  The  learned  judge  then 
directed  a  nonsuit,  but  reserved  liberty  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  5L 

Gurney  now  moved  accordingly.  The  defendant,  having  derived  benefit 
from  the  work  done  by  the  plaintiffs,  is  in  justice  boimd  to  pay  for  it. 
[Bayley,  J.  The  contract  was  entire,  —  the  defendant  (plaintiff)  having 
never  been  discharged  from  his  obligation  to  complete  it.]  Where  an  en- 
tire contract  for  goods  is  performed  in  part,  and  some  of  the  goods  have 
been  delivered,  and  the  vendee  does  not  return  them  upon  the  failure  of 
the  vendor  to  perform  his  part  of  the  contract,  the  vendor  may  bring  an 
action  for  the  value  of  the  goods  delivered,  although  he  is  liable  to  a  cross 
action  for  the  breach  of  his  contract  Here  the  plaintiff  not  only  cleaned 
the  chandeliers,  but  he  provided  icicles  and  drops ;  the  things  so  provided 
ought  to  have  been  returned. 

Lord  Tente'rden,  C.  J.     The  plaintiff  ought  to  have  demanded  those 

articles.     The  contract  between  the  parties  was,  that  the  plaintiff  should 

make  the  chandeliers  perfect  for  10/.     The  plaintiff  has  not  performed  his 

part  of  the  contract,  and  cannot,  therefore,  recover  anything  in  this  form 

of  action. 

•    Rule  refused. 
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OXENDALE  v.   WETHERELL. 
Ik  the  Kino's  Bench,  Mat  8,  1829. 

[Reported  in  9  Barnewall  and  Creuwdl,  886.] 

Assumpsit  for  wheat  and  other  com,  goods,  wares,  and  merchaDdises 
sold  and  delivered.  Plea,  general  issue.  At  the  trial  before  Baylet,  J.,  at 
the  spring  assizes  for  the  county  of  York^  1829,  the  following  appeared  to 
be  the  facts  of  the  case.  The  action  was  brought  to  recover  the  price  of 
130  bushels  of  wheat,  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
at  8«.  per  bushel.  Evidence  was  given  on  the  part  of  the  plaintiff,  that  ou 
the  17th  of  September,  1828,  he  had  sold  to  the  defendant  all  the  old 
wheat  which  he  had  to  spare  at  8«.  per  bushel ;  and  that  he  had  delivered 
to  the  defendant  130  bushels.  The  defendant  gave  evidence  to  show  that 
he  had  made  an  absolute  contract  for  250  bushels,  to  be  delivered  within 
six  weeks,  that  the  price  of  corn  at  the  time  of  the  contract  was  8«.  per 
bushel,  and  afterwards  rose  to  10<. ;  and  it  was  insisted  on  his  part,  that 
the  contract  being  entire,  the  plaintiff  not  having  delivered  more  than  130, 
had  not  performed  his  part  of  the  contract,  and  therefore  could  not  recover 
for  that  quantity.  On  the  other  hand,  it  was  contended  that  the  vendor 
having  delivered,  and  the  vendee  having  retained  part,  the  contract  was 
severed  pro  tanto^  and  that  the  plaintiff  was  entitled  to  recover  the  value. 
The  learned  judge  was  of  opinion,  that  even  if  the  contract  was  entire,  as 
the  defendant  had  not  returned  the  130  bushels,  and  the  time  for  com- 
pleting the  contract  had  expired  before  the  action  was  brought,  the  plain* 
tiff  was  entitled  to  recover  the  value  of  the  130  bushels  which  had  been 
delivered  to  and  accepted  by  the  defendant ;  but  he  desired  the  jury  to 
say,  whether  the  contract  was  entire  for  250  bushels,  and  they  found  that 
it  was.  Whereupon  a  verdict  was  entered  for  the  plaintiff,  and  the  defend- 
ant had  liberty  to  move  to  enter  a  nonsuit  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  on  the  ground  that  he  had 
not  performed  the  contract. 

BrwtghoLm  now  moved  accordingly,  and  relied  upon  Walker  v.  Dixon.^ 

Lord  Tbnterdbn,  C.  J.  In  Manning's  Digest,  p.  389,  the  court  are 
stated  to  have  set  aside  the  nonsuit,  ex  relatione  Wilder  of  counsel  for  the 
defendant  If  the  rule  contended  for  were  to  prevail,  it  would  follow,  that 
if  there  had  been  a  contract  for  250  bushels  of  wheat,  and  249  had  been 
delivered  to  and  retained  by  the  defendant,  the  vendor  could  never  recover 
for  the  249,  because  he  had  not  delivered  the  whole. 

Batley,  J.  The  defendant  having  retained  the  130  bushels  after  the 
time  for  completing  the  contract  had  expired,  was  bound  by  law  to  pay  for 
the  same. 

1  2  Stark.  281. 
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Parke,  J.  Where  there  is  an  entire  contract  to  deliver  a  large  quantity 
of  goods,  consisting  of  distinct  parcels,  within  a  specified  time,  and  the 
seller  delivers  part,  he  cannot,  l)efore  the  expiration  of  that  time,  bring  an 
action  to  recover  the  price  of  that  part  delivered,  because  the  purchaser 
may,  if  the  vendor  fail  to  complete  his  contract,  return  the  part  delivere<l. 
But  if  he  retain  the  part  delivered  after  the  seller  has  failed  in  performing 
his  contract,  the  latter  may  recover  the  value  of  the  goods  which  he  has  so 
delivered.* 

jRule  reftued. 


TURNER  V.   ROBINSON  and  Another. 
In  the  King's  Bench,  Michaelmas  Term,  1833. 

[Reported  in  5  BarnevcaU  and  Adofphua^  789.] 

Assumpsit  for  work  and  labor.  At  the  trial  before  Denman,  C.  J.,  at 
the  London  sittings  after  Trinity  term,  1833,  the  following  facts  appeared. 
The  defendants  were  silk  manufacturers ;  the  plaintiff  acted  as  their  fore- 
man from  January  to  June,  1831,  and  sought  to  recover  in  this  action  a 
remuneration  for  his  services  during  that  period.  The  evidence  as  to  the 
amount  of  wages  was,  that  it  had  been  agreed  between  the  plaintiff  and 
defendants,  that  the  plaintiff  was  to  have  wages  at  the  rate  of  80/.  per 
year.  In  June,  1831,  the  plaintiff  was  dismissed  by  the  defendants,  for 
having  advised  and  assisted  their  apprentice  to  quit  their  service  and  go  to 
America,  and  for  that,  the  defendants  had  brought  an  action  against  the 
plaintiff,  and  recovered  40«.  damages.  It  was  contended  for  the  defendants, 
that  it  must  be  taken  on  this  evidence,  that  the  plaintiff  had  been  hired 
for  a  year,  and  having  been  rightfully  discharged  from  their  service  for  mis- 
conduct during  the  year,  was  not  entitled  to  recover  wages  pro  rata,  and 
Spain  V.  Arnott  *  was  cited.  The  Lord  Chief  Justice  was  of  opinion  that 
there  was  nothing  to  repel  the  ordinai*y  presumption,  that  the  servant  was 
hired  for  a  year ;  and  that  being  so,  the  whole  wages  were  forfeited  before 
the  term  expired,  by  his  misconduct,  whereby  the  defendants  were  pre- 
vented from  having  his  services  for  the  whole  year.  He  therefore  directed 
a  nonsuit,  reserving  liberty  to  move  to  enter  a  verdict  for  the  plaintiff. 

Law  in  this  term  moved  to  enter  a  verdict.  There  was  no  proof  that 
the  plaintiff  was  hired  for  an  entire  year.  The  evidence  as  to  that  was  only 
that  he  was  to  have  wages  at  the  rate  of  80/.  per  year.     Besides,  here  the 

1  In  the  report  of  this  case  found  in  7  L.  J.  264,  265,  Mr.  Justice  Parke  is  reported 
as  making  the  following  additional  remark,  "Thus  if  the  contract  is  to  deliver  three  ar- 
ticles and  the  seller  sends  but  one,  the  buyer  may,  if  he  please,  refuse  to  receive  it,  but, 
if  he  receive  it,  he  must  |>ay  for  it,  though  the  contract  to  deliver  the  three  be  not  per- 
formed.    For  the  breach  of  that  contract  he  most  resort  to  his  action."  —  £d. 

«  2  Stork.  N.  P.  C.  256. 
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defendants  had  already  recovered  against  the  plaintiff  for  his  misconduct  in 
enticing  the  apprentice  from  their  service.  [Parke,  J.  The  prima  facie 
presumption  was,  that  the  plaintiff  was. hired  for  a  year;  and  there  was 
nothing  to  rebut  that  presumption  :  and  having  violated  his  duty  before 
the  year  expired,  so  as  to  prevent  the  defendants  from  having  his  services 
for  the  whole  year,  be  cannot  recover  wages  pro  rata,'] 

The  court  ^  refused  tlie  rule. 


JOHN  MUNRO  V,   PHELPES  JOHN  BUTT. 
In  the  Queen's  Bench,  January  18,  1858. 

[Reported  in  8  Ellis  i-  Blackburn,  788.] 

First  count :  that,  before  the  making  of  the  agreement  hereinafter  men- 
tioned, one  Donelly  had  contracted  and  agreed  with  the  defendant  that,  on 
or  before  the  24th  day  of  June,  a.  d.  1855,  unless  the  defendant  should  con- 
sent to  extend  such  time,  he  would,  at  his  own  expense,  erect  and  cover  in 
and  completely  fence  in,  under  the  direction  or  with  the  approbation  of  the 
defendant's  surveyor  for  the  time  being,  on  the  plot  of  ground  then  thereby 
agreed  to  be  demised,  two  messuages  or  dwelling-houses  of  not  less  value, 
when  completely  finished,  than  900/.  each,  in  a  substantial  and  workman- 
like manner,  with  good  and  proper  materials,  according  to  the  specification 
and  plan  signed  between  the  parties ;  and  should  and  would  completely  fin- 
ish the  said  messuages  fit  for  habitation  within  six  months  after  the  day  fixed 
for  the  same  to  be  so  covered  in ;  and  afterwards,  to  wit,  on  the  21st  day 
of  December,  a.  d.  1855,  it  was  agreed  between  the  plaintiff  and  the  defend- 
ant as  follows :  that  the  plaintiff  should,  within  one  calendar  month  from 
the  date  of  these  presents,  at  his  own  charge  and  cost,  well  and  effectually 
complete  and  finish  the  said  two  houses  pursuant  to  and  in  accordance  with 
the  terms  of  the  said  building  agreement  between  the  said  Donelly  and  the 
defendant,  and  the  specification  or  specifications  thereto  annexed,  and  sub- 
ject as  aforesaid  to  the  approval  of  the  surveyor  of  the  said  defendant ;  that, 
in  the  event  of  the  said  houses  being  so  completed  and  finished  by  the  plain- 
tiff as  aforesaid,  the  defendant  should  pay  the  plaintiff  the  sum  of  240/. : 
that,  for  the  purpose  of  the  completion  of  the  houses  by  the  plaintiff  as 
aforesaid,  the  defendant,  by  the  same  agreement,  consented  and  agreed  with 
the  plaintiff  to  extend  the  time  fixed  for  the  completion  of  the  said  houses 
by  the  said  Donelly  to  the  21st  day  of  January,  a.  d.  1856,  and  the  defend- 
ant also  undertook  that  no  objection  should  be  raised  to  any  portion  of  the 
works  then  remaining  unimpaired,  which  were  executed  by  the  said  Donelly 
prior  to  the  granting  of  the  certificate  therein  mentioned  by  the  surveyor 
of  the  defendant  to  the  said  Donelly,  pursuant  to  the  said  building  agree* 

1  Desman,  C.  J.,  Parke,  Taunton,  and  Patteson,  JJ. 
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ment ;  and  that  time  should  in  all  things  in  the  said  agreement  with  the 
plaintiff  contained  l>e  considered  of  the  essence  of  the  contract ;  and  the 
plaintiff  hath  duly  performed  the  said  agreement  on  his  part,  except  as  to 
the  completion  of  the  aforesaid  works  within  the  time  in  that  behalf  afore- 
said; which  completion  within  such  time  the  defendant  dispeused  with; 
and  the  said  sum  of  240/.  had  become  and  was  due  and  payable  to  him  be- 
fore suit ;  and  all  things  to  entitle  the  plaintiff  to  payment  thereof,  and  to 
sustain  this  action  for  the  non-payment  thereof,  had  before  then  happened ; 
yet  no  part  thereof  hath  been  paid.  Common  counts  for  work  and  materials, 
and  on  accounts  stated. 

Pleas  to  the  first  count :  1.  That  the  defendant  did  not  agree  as  alleged ; 
2.  That  he  did  not  dispense  with  the  completion  of  the  said  works  within 
the  time  mentioned ;  3.  That  the  messuages  or  dwelling-houses  were  not 
completed  and  finished  to  the  approval  of  the  surveyor  of  the  defendant 
To  the  common  counts :  Never  indebted. 

Issue  on  all  the  pleas  except  the  second.  To  the  second  and  third,  de- 
murrers.   Joinder. 

The  issues  were  tried  before  Wiohtman,  J.,  at  the  sittings  at  Westmin- 
ster in  Trinity  term,  1857;  when  the  following  facts  were  proved.  The 
defendant  was  the  owner  of  certain  plots  of  land,  part  of  the  St.  Margaret's 
Estate  at  Twickenham  in  Middlesex.  The  estate  belonged  to  The  Conser- 
vative Land  Society ;  and  the  defendant  had  become  entitled  to  the  plots 
under  the  rules  of  the  Associatiou.  By  an  agreement  dated  the  31st  of 
January,  1855,  between  the  defendant  and  one  Donelly,  the  defendant 
agreed  to  demise  the  said  plots  of  land  to  Donelly,  and  Donelly  agreed,  in 
consideration  thereof,  to  build  upon  the  said  plots  two  dwelling-houses,  to 
be  completed  on  or  before  the  24th  of  June,  1855.  By  the  agreement  the 
defendant  (therein  called  the  lessor)  agreed  to  advance  to  Donelly  (therein 
called  the  lessee)  1,200/.  by  instalments,  towards  the  building,  etc.,  the 
same  to  be  secured  by  mortgage,  etc.  The  agreement  contained  a  right  of 
re-entry  by  the  lessor  in  case  any  of  the  stipulations  in  it  should  not  be 
performed,  and  particularly  in  case  the  houses  should  not  be  completed  at 
the  date  mentioned.  The  agi'eement  then  contained  a  covenant  by  Donelly 
that  he  would,  on  or  before  the  24tb  of  June,  1855,  unless  the  time  was 
extended  by  the  defendant  or  his  assignees,  erect,  cover,  and  completely 
fence  in,  under  the  direction  or  with  the  approbation  of  the  surveyor  for 
the  time  being  of  the  defendant  or  his  assigns,  on  the  said  plots  of  groimd 
in  the  agreement  mentioned,  two  messuages  or  dwelling-houses  of  not  less 
value  than  900/.  each,  in  a  substantial  and  workmanlike  manner,  according 
to  a  specification  and  plan  agreed  upon  between  the  parties,  and  would 
completely  finish  the  said  messuages  lit  for  habitation  within  six  months 
after  the  day  so  fixed  for  the  same  to  be  so  covered  in.  The  defendant  by 
the  same  agreement  covenanted  with  Donelly  that,  as  soon  as  the  said 
Donelly  had  completed  fit  for  habitation  the  said  messuages  or  dwelling- 
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houses,  he  would  demise  them,  with  the  plots  of  ground,  to  the  said  Donelly 
for  a  term  of  99  years.  The  works  were  commenced  by  Donelly  in  April, 
1855y  and  were  continued  until  November  of  the  same  year,  when  Donelly 
was  arrested  for  debt.  At  that  time  the  works  were  incomplete,  and  Donelly 
was  unable  to  complete  them.  The  houses  had  before  that  time  been  mort- 
gaged to  The  Conservative  Land  Society  by  Donelly,  with  the  assent  of  the 
defendant,  for  moneys  advanced  by  the  Society.  On  the  21st  of  December, 
A.  D.  1855,  the  following  memorandum  of  agreement  was  signed  by  the 
plaintiff  and  C.  P.  Butt,  the  son  of  and  then  acting  as  the  agent  of  and  for, 
the  defendant.  "Memorandum  of  Agreement,  made  the  21st  day  of  De- 
cember, 1855,"  etc.  "The  said  John  Munro,  for  himself,*'  etc.,  "doth  here- 
by agree,"  etc.,  "and  the  said  P.  J.  Butt,  for  himself,"  etc.,  "doth  hereby 
agree,"  etc.,  "  in  manner  and  form  following,  that  is  to  say  :  that  the  said 
John  Munro  will,  within  one  calendar  month  from  the  date  of  these  pres- 
ents, at  his  own  charge  and  cost  well  and  effectually  complete  and  finish, 
or  cause  to  be  completed  and  finished,  the  two  houses  and  villas,  situate 
at,"  etc.,  "called  respectively,"  etc.,  "and  now  let  on  lease  by  the  said 
P.  J.  Butt  to  one  Donelly,  such  houses  or  villas  to  be  completed  and 
finished  pursuant  to  and  in  accordance  with  the  terms  of  the  building 
agreement  made  and  entered  into  between  the  said  Donelly  and  the  said 
P.  J.  Butt,  and  bearing  date  the  16th  day  of  February,  a.  d.  1855,  and  the 
specification  or  specifications  thereto  annexed,  and  subject  as  therein  pro- 
vided to  the  approval  of  the  surveyor  of  the  said  P.  J.  Butt ;  that,  in  the 
event  of  the  said  houses  being  so  completed  and  finished  by  the  said 
J.  Munro  as  aforesaid,  the  said  P.  J.  Butt  will  pay,  or  cause  to  be  paid,  to 
the  said  J.  Munro  the  sum  of  240^. ;  and,  for  the  purpose  of  the  completion 
of  the  houses  by  the  said  J.  Munro  as  aforesaid,  the  said  P.  J.  Butt  hereby 
consents  and  agrees  with  the  said  J.  Munro  to  extend  the  time  fixed  for 
the  completion  of  the  said  houses  by  the  said  Donelly  to  the  21st  of  Janu- 
ary, 1856  j  and  also  undertakes  that  no  objection  shall  be  raised  to  any 
portion  of  the  works  now  remaining  unimpaired  which  were  executed  by 
the  said  Donelly  prior  to  the  granting  of  the  last  certificate  by  the  surveyor 
of  the  said  P.  J.  Butt  to  the  said  Donelly  pursuant  to  the  said  building 
agreement.  It  is  also  agreed  by  and  between  the  parties  to  these  presents 
that  time  shall  in  all  things  herein  contained  be  of  the  essence  of  the 
contract.  In  witness,'^  etc.  In  pursuance  of  this  agreement  the  plaintiff 
employed  workmen  to  complete  the  works  under  the  superintendence  of 
Donelly.  They  were  not  completed  on  the  21st,  but  were  alleged  to  be 
completed  on  the  26th  of  January,  1856 ;  when  application  for  payment  of 
the  240^.  was  made  to  Mr.  C.  P.  Butt,  on  the  ground  that  the  houses  were 
then  complete.  He  refused  to  pay  without  the  certificate  of  his  surveyor, 
who  examined  the  houses,  declared  them  to  be  incomplete,  and  refused  to 
give  a  certificate.  At  that  time  Donelly  was  in  occupation  of  the  houses, 
and  so  continued  until  and  after  the  8th  of  March,  1856 ;  when  he  was 
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adjudicated  a  bankrupt.  The  assignees  of  Donelly  claimed  the  equity  of 
redemption  in  the  houses,  subject  to  the  mortgage  thereof  to  The  Conser- 
vative Land  Society ;  and  their  claim  was  purchased  by  the  defendant  for 
150L  The  plaintiff,  besides  proving  these  facts,  gave  in  evidence  a  letter 
from  G.  H.  Butt,  acting  for  the  defendant,  to  the  plaintiff,  dated  the  7th  of 
February,  1856,  in  the  following  terms :  **  Sir,  I  have  seen  Mr.  Paxon  to- 
day ;  but  no  progress  appears  to  have  been  made  with  Donelly's  judgment- 
creditors.  Should  they  refuse  to  do  what  we  require  of  them,  I  shall 
probably  take  the  course  I  intended  yesterday.  My  object  is  to  secure 
your  money  and  my  own  before  letting  anything  go  to  the  other  creditors," 
etc.  The  plaintiff  then  proved  a  letter  from  G.  H.  Butt  to  Donelly,  dated 
the  19th  of  July,  1856,  in  the  following  terms :  ''Mr.  Butt  will  be  obliged 
to  Mr.  Donelly  if  he  will  write  him  a  line  stating  who  is  at  present  in  pos- 
session oT  Campanile  House  and  Campanile  Villa,  the  property  of  his,  Mr. 
Butt's,  father.  Mr.  B.  has  heard  accidentally  of  the  houses  being  in  pos- 
session  of  a  man  from  London,  though  Mr.  Donelly  is  not  gone  out ;  and 
Mr.  B.  would  be  glad  if  Mr.  D.  could  inform  him  what  this  means,  or  who 
the  said  man  from  London  is,"  etc  No  answer  to  this  letter  was  read.  It 
was  suggested  that  the  person  mentioned  was  a  person  claiming  to  take 
possession  on  behalf  of  a  Mr.  But^ss,  as  mortgagee  from  the  defendant. 
The  plaintiff  then  proved  another  letter  from  Mr.  G.  H.  Butt  to  Donelly, 
dated  the  23d  of  July,  1856,  in  the  following  terms :  "  Many  thanks  for  your 
firmness  in  keeping  possession  of  the  houses.  When  my  brother  left  £ug- 
land,  my  father  revoked  the  power  of  attorney  which  he  had  given  to  him 
and  executed  a  similar  one  to  me ;  so  that  you  can  make  use  of  my  name 
as  authority  for  keeping  possession,"  etc.  '*  I  do  not  understand  the  posi- 
tion in  which  you  are  placed  :  but  I  imagine  that  you  are  perfectly  safe  in 
keeping  possession  till  you  have  a  letter  from  some  one  who  has  power  to 
instruct  you  to  resign.  That  power  is  now  in  my  hands,  and  I  will  act 
upon  my  right  of  attorney  according  to  what  I  hear  from  Burgess."  On 
the  9th  df  August,  Mr.  G.  H.  Butt  wrote  to  Donelly.  "I  have  just  re- 
ceived the  enclosed  note  from  my  father.  You  will  see  by  it  that  he  has 
no  choice  left  but  to  request  you  to  withdraw,  and  let  the  man  sent  by 
Mr.  Burgess  into  full  possession  of  the  houses."  This  letter  enclosed  one 
from  the  defendant  to  G.  H.  Butt  in  these  terms.  "  We  have  been  in  error 
al)out  the  man  sent  to  Twickenham  by  Burgess ;  there  was  nothing  hostile 
in  the  proceeding,  which  has  been  properly  explained  to  me ;  and  I  have  no 
other  course  but  to  request  Donelly  to  withdraw  and  leave  the  man  in  pos- 
session. Will  you  therefore  send  him  instructions  accordingly  1  Perhaps 
the  best  way  will  be  to  enclose  this  note  as  my  authority  for  the  step." 
It  was  further  proved  that  in  Apiil,  1856,  the  defendant  and  his  son, 
C.  P.  Butt,  went  over  the  houses  with  a  Mr.  Long,  a  house  and  estate 
agent,  and  authorized  him  to  let  or  sell  them,  and  employed  him  to  do 
some  small  work  in  them.    No  surveyor's  certificate  was  ever  procured  by 
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the  plaiutiff.  Upon  this  evideuce  it  was  contended  at  the  trial,  on  the  part 
of  the  defendant,  that  the  plaintiff  could  not  recover  on  any  count ;  not  on 
the  special  count,  because  the  conditions  precedent  were  not  fulfilled ;  not 
on  the  common  counts,  because  there  were  still  other  matters  open  on  the 
special  contract  than  the  mere  payment  of  the  money,  and  there  was  no 
evidence  that  the  contract  was  rescinded  or  that  a  new  contract  was  under- 
taken. It  was  contended,  on  behalf  of  the  plaintiff,  that  the  defendant  was 
liable  upon  a  quantum  meruit  to  pay  for  the  work  actually  done  by  the 
plaintiff,  on  the  ground  that  he  had  taken  possession  of  the  houses,  and 
thereby  of  the  work  done  by  the  plaintiff  thereon.  The  learned  judge  held 
that  there  was  no  evidence  to  go  to  the  jury  to  show  that  the  special  con- 
tract had  been  abandoned  by  the  parties  and  a  new  one  substituted,  either 
expressly  or  by  implication,  to  pay  for  the  work  actually  done  and  materials 
actually  supplied  according  to  their  value ;  and  he  therefore  nonsuited  the 
plaintiff,  giving  him  leave  to  move  to  enter  a  verdict,  if  the  court  should  be 
of  opinion  that  there  was  evidence  which  ought  to  have  been  left  to  the 

jury. 

If.  HaiohiM,  in  the  same  term,  obtained  a  rule  nisi  accordingly.     In  the 
following  term  ^ 

Hugh  Hill  and  H.  BvUar  showed  cause. 

Rayinondj  in  support  of  the  rule. 

Cur*  adv.  vuU, 

Jjord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  to  set  aside  a  nonsuit  The  action  was  brought  to  re* 
cover  compensation  for  work  and  labor.  The  work  and  labor  had  been 
done  upon  two  houses  of  the  defendant  under  a  special  agreement,  two 
stipulations  of  which  were  that  the  whole  was  to  be  completed  on  a  speci- 
fied day,  and  that  it  was  to  be  done  to  the  satisfaction  of  a  surveyor  named. 
The  declaration,  as  to  the  first  of  these  conditions,  both  of  which  had  been 
held  on  demurrer  to  be  conditions  precedent  to  the  right  to  recover,  alleged 
a  dispensation  by  the  defendant,  and  performance  as  to  the  latter.  The 
defendant,  by  his  pleas,  traversed  both  the  dispensation  and  the  perform- 
ance. There  were,  besides,  the  common  imiebttatus  counts  for  work  and 
labor  and  materials ;  and  to  these  the  defendant  pleaded  nunq^iam  indebita- 
tus. There  was  clearly  no  evidence  of  any  certificate  by  the  surveyor,  or 
any  other  expression  that  he  was  satisfied.  The  plaintiff,  therefore,  could 
not  recover  on  the  special  count :  and  the  main  question  in  the  argument 
before  us  was,  whether  there  was  not  such  evidence  of  a  mutual  abandon- 
ment of  the  special  contract,  and  the  substitution  of  a  new  implied  contract 
to  pay  for  the  work  done  and  materials  supplied  according  to  their  value,  as 
ought  to  have  gone  to  the  jury.  That  cases  may  exist  where,  the  special 
contract  remaining  open  and  unperformed,  an  action  may  still  be  main- 
tained for  compensation  on  a  new  contract  implied  by  law,  cannot  now  be 

1  November  11, 1857.    Before  Lord  Campbell,  C.  J.,  Coleeidge  and  Wightman,  J  J. 
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disputed.  The  subject  is  very  ably  considered,  and  the  cases  collected,  in 
the  notes  *  on  Cutter  v.  Powell,  6  T.  E.  320.  But  it  is  unnecessary  for  us 
to  follow  the  learned  counsel  through  their  argument,  because  it  appears  to 
us  that  there  was  no  evidence  in  this  case  from  which  such  a  contract 
could  be  properly  inferred  by  the  jury.  The  facts  relied  on  by  the  plaintiff 
were  that,  the  work  on  the  house  still  remaining  imfinished,  and  no  certifi- 
cate having  been  procured,  the  defendant  had  yet  resumed  possession  and 
was  enjoying  the  fruits  of  his  labor.  Of  this  there  certainly  was  some, 
though  slight,  evidence.  Now,  admitting  that  in  the  case  of  an  indepen- 
dent chattel,  a  piece  of  furniture  for  example,  to  be  made  under  a  special 
contract,  and  some  term,  which  in  itself  amounted  to  a  condition  precedent, 
being  unperformed,  if  the  party  for  whom  it  was  to  be  made  had  yet  ac- 
cepted it,  an  action  might,  upon  obvious  grounds,  be  maintained,  either  on 
the  special  contract  with  a  dispensation  of  the  conditions  alleged,  or  on  an 
implied  contract  to  pay  for  it  according  to  its  value ;  it  does  not  seem  to 
us  that  there  are  any  grounds  from  which  the  same  conclusion  can  possibly 
follow  in  respect  of  a  building  to  be  erected,  or  repairs  done,  or  alterations 
made,  to  a  building  on  a  man's  own  laud,  from  the  mere  fact  of  his  taking 
possession.  Indeed  the  term  **  taking  possession  "  is  scarcely  a  correct  one. 
The  owner  of  the  land  is  never  out  of  possession  while  the  work  is  being 
done.  But,  using  the  term  in  a  popular  sense,  what  is  he,  under  the  sup- 
posed circumstances,  to  do)  The  contractor  leaves  an  unfinished  or  ill- 
constructed  building  on  his  land ;  he  cannot,  without  expensive,  it  may  be, 
tedious,  litigation,  compel  him  to  complete  it  according  to  the  terms  of  his 
contract;  what  has  been  done  may  show  his  inability  to  complete  it  prop- 
erly ;  the  building  may  be  very  imperfect,  or  inconvenient,  or  the  repairs 
very  unsound ;  yet  it  may  be  essential  to  the  owner  to  occupy  the  resi- 
dence, if  it  be  only  to  pull  down  and  replace  all  that  has  been  done  before. 
How  then  does  mere  possession  raise  any  inference  of  a  waiver  of  the  con- 
ditions precedent  of  the  special  contract. or  of  the  entering  into  a  new  onel 
If  indeed  the  defendant  had  done  anything,  coupled  with  the  taking  pos- 
session, which  had  prevented  the  performance  of  the  special  contract,  as  if 
he  had  forbidden  the  surveyor  from  entering  to  inspect  the  work,  or  if,  the 
failure  in  complete  performance  being  very  slight,  the  defendant  had  used 
any  language,  or  done  any  act,  from  which  acquiescence  on  his  part  might 
have  been  reasonably  inferred,  the  case  would  have  been  very  different. 
Here  there  was  nothing  of  that  kind ;  the  reliance  of  the  plaintiff  was  sim- 
ply on  the  defendant's  possession. 

We  were  pressed  of  course  with  the  argument  of  hardship ;  it  was  said  to 
be  unjust  that  the  defendant  should  enjoy  the  labor  expended  and  materials 
furnished  by  the  plaintiff.  The  argument  of  hardship  in  a  particular  case  is 
always  a  dangerous  one  to  listen  to ;  but  in  truth  there  is  neither  hardship 
nor  injustice  in  the  rule  with  its  qualification  :  it  holds  men  to  their  con- 

1  2  Smith's  L.  C.  29  (4th  Ed). 
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tracts ;  it  admits,  from  oircumstauces,  the  substitution  of  new  contracts ; 
nor  is  there  any  hardship  in  the  present  case  disclosed  by  the  evidence ;  and 
a  verdict  for  the  plaintiff  might  work  a  greater  hardship  on  the  defendant 
compatibly  with  that  evidence. 

We  think  the  rule  ought  to  be  discharged.  EtUe  discharged^ 


Ex  parU  BARBELL    In  re  FARNELL. 
In  Chancery,  July  22,  1875. 

[Reported  in  Law  BeporU,  10  Chancery  AppealSf  612.] 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Hazlitt,  sitting  as 
Chief  Judge  in  Bankruptcy,  made  in  the  bankruptcy  of  George  Thomas 
Pamell. 

By  an  agreement  in  writing  made  on  the  7th  of  January,  1874,  and  signed 
by  both  parties,  Richard  Barrell  agreed  to  sell  to  George  Thomas  Pamell 
certain  freehold  and  copyhold  hereditaments  at  East  Bergholt,  in  the  county 
of  Suffolk,  for  £3000,  of  which  the  sum  of  £300  was  to  be  paid  as  a  deposit 
immediately  after  the  signing  of  the  agreement,  and  the  residue  thereof  on 
the  completion  of  the  purchase;  and  it  was  agreed  that  the  purchaser 
should  take  the  fixtures  at  a  valuation.  It  was  also  stipulated  that  the 
purchase  should  be  completed  on  the  24th  of  June,  1874,  and  that  if  from 
any  cause  whatever  the  purchase  should  not  be  completed  on  that  day,  the 
purchaser  should  pay  to  the  vendor  interest  on  the  residua  of  the  purchase- 
money,  and  on  the  valuation  of  the  fixtures,  after  the  rate  of  £5  per  cent, 
from  that  day  till  the  completion  of  the  purchase. 

The  agreement  also  contained  provisions  for  the  delivery  of  the  abstract 
of  title,  and  for  sending  in  objections ;  but  it  contained  no  stipulation  as  to 
the  forfeiture  of  the  deposit  in  case  of  the  contract  failing  through  the  default 
of  the  purchaser. 

The  deposit  of  £300  was  paid  to  Barrell  in  pursuance  of  the  contract, 
and  an  abstract  of  title  was  sent  to  the  solicitors  of  the  purchaser  within 
the  appointed  time,  and  the  title  was  eventually  accepted  by  the  purchaser 
and  the  draft  conveyance  prepared.  As,  however,  the  purchaser  delayed 
the  completion  of  the  purchase,  the  vendor,  on  the  25th  of  March,  1875, 
filed  a  bill  against  him  to  enforce  specific  performance. 

On  the  2d  of  April,  1875,  Pamell  was  adjudicated  a  bankmpt,  and  by 
a  letter  dated  the  11th  of  June,  1875,  the  trustee,  in  reply  to  a  notice  sent 
to  him  by  Barrell  under  the  24th  section  of  the  Bankruptcy  Act,  1869, 
formally  disclaimed  the  contract  of  the  7th  of  January,  1874,  and  required 
the  repayment  of  the  deposit  of  £300.  Barrell  having  refused  to  repay  the 
deposit,  the  trustee  applied  to  the  court  to  order  the  repayment,  and  the 

1  Reported  by  W.  B.  Brett,  Esq. 

VOL,  XI. —  10 


146  JENNINGS  V,   CAMP.  [CHAP.  U. 

Eegistrar  made  an  order  that  Barrell  ahould  pay  the  sum  of  j£300  into 
court  to  abide  the  result  of  any  application  for  damages  which  might  be 
made  by  him. 

From  this  order  Barrell  appealed. 

Mr.  RobinsoHy  Q.  C,  Mr.  JtUian  HobtTis,  and  Mr.  LeekCy  for  the  appellant, 
were  stopped  by  the  court. 

Mr.  £.  Coopet'  Willis,  for  the  trustee. 

Sir  W.  M.  James,  L.  J.  The  trustee  in  this  case  has  no  legal  or  equita- 
ble right  to  recover  the  deposit  The  money  was  paid  to  the  vendor  as  a 
guarantee  that  the  contract  should  be  performed.  The  trustee  refuses  to 
perform  the  contract,  and  then  says,  Give  me  back  the  deposit.  There  is  no 
ground  for  such  a  claim.     The  order  of  the  registrar  must  be  discharged. 

Sir  G.  Mellish,  L.  J.  I  am  of  the  same  opinion.  It  appears  to  me 
clear  that,  even  where  there  is  no  clause  in  the  contract  as  to  the  forfeiture 
of  the  deposit,  if  the  purchaser  repudiates  the  contract  he  cannot  have  back 
the  money,  as  the  contract  has  gone  off  through  his  default. 


JENNINGS  V.  CAMP., 

In  the  Supreme  Court  of  Judicature  of  the  State  of  New  Tork, 

January,  1816. 

[Reported  in  13  Johnson,  94.] 

In  error,  from  the  Court  of  Common  Pleas  of  the  county  of  Madison. 

The  plaintiff's  declaration  was  in  assumpsit,  and  contained  two  counts. 
The  firat  count  stated  an  agreement  between  the  plaintiff  and  defendant, 
in  the  court  below,  dated  the  1st  of  July,  1812,  by  which  Camp,  the 
plaintiff  below  and  defendant  in  error,  agreed  to  log  up,  bum,  and  clear, 
fit  for  sowing,  ten  acres  of  land  on  a  certain  lot  belonging  to  the  defendant 
below,  the  plaintiff  in  error,  in  a  good,  farmerlike  manner,  by  the  20th 
of  September,  and  to  fence  the  said  ten  acres  with  a  good  rail  fence  by  the 
1st  of  October  next ;  and  the  defendant  below  agreed  to  pay  the  plaintiff 
at  the  rate  of  eight  dollars  per  acre,  part  to  be  paid  in  oxen,  &c.,  and  then 
averred  performance. 

The  second  count  was  a  general  indebitatus  cusumpsii  for  work  and  labor. 
The  defendant  pleaded  the  general  issue,  and  the  jury  found  a  special 
verdict ;  namely,  '*  That  the  plaintiff,  in  pursuance  of  the  contract  and 
agreement  mentioned  in  the  first  count,  did  partly  clear  the  laud  in  tliat 
count  mentioned,  but  made  none  of  the  fence;  and  then,  of  his  own  accord, 
default,  and  negligence,  and  without  any  fault,  default,  or  consent  of 
the  defendant,  abandoned  and  gave  up  all  further  proceedings  towards 
fulfilling  the  said  contract,  and  hath  not  yet  finished  or  fulfilled  what  he 
undertook  to  perform  by  the  said  contract;  and  whether,  under  these 
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circumstancee,  it  is  competent  and  lawful  for  the  plaintiff  to  put  an  end  to 
the  said  contract  in  the  said  first  count  mentioned,  and  proceed  on  a 
general  count  for  work  and  labor,  and  to  recover  the  value  of  what  he  did 
in  pursuance  of  said  contract,  the  jury  are  uninformed,  and  pray  the 
advice  of  the  court,"  etc.;  aud  they  assessed  the  plaintiff's  damages,  on  the 
second  count  of  the  declaration,  at  fifty  dollars.  The  court  below  gave 
judgment  for  the  plaintiff,  and  the  cause  was  submitted  to  this  court 
without  argument. 

Spbngbr,  J.,  delivered  the  opinion  of  the  court. 

This  case  does  not  present  the  question  whether,  on  a  failure  to  prove 
the  special  contract,  in  consequence  of  a  variance  between  the  declaration 
and  the  proof,  the  plaintiff  may  not  resort  to  the  general  count ;  but  the 
point  is,  whether  a  party  who  enters  into  a  contract  and  performs  part  of 
it,  and  then,  without  cause  or  the  agreement  or  fault  of  the  other  party,  but 
of  his  own  mere  volition,  abandons  the  performance,  can  maintain  an  action 
on  an  implied  assumpsit  for  the  labor  actually  performed ;  and  it  seems  to 
me  that  the  mere  statement  of  the  case  shows  the  illegality  and  injustice 
of  the  claim. 

There  are  two  principles,  which  are  considered  well  established,  pre- 
cluding the  plaintiff  below  from  recovering :  1st,  The  contract  is  open  be- 
tween the  parties,  and  still  in  force ;  the  defendant  below  has  done  no  act 
to  dissolve  or  rescind  it ;  and  it  was  decided  in  Raymond  and  others  t;. 
Bernard,^  upon  a  review  of  all  the  cases,  that  if  the  special  agreement  was 
still  in  force  the  plaintiff  could  not  resort  to  the  general  counts.  2d.  The 
contract  being  entire,  performance  by  the  plaintiff  below  was  a  condition 
precedent,  and  he  was  bound  to  show  a  full  aud  substantial  performance  of 
his  part  of  the  contract ;  this  was  so  decided  in  M'Millan  v.  Vanderlip.' 
In  Cutter  t;.  Powell,'  a  sailor  hired  for  a  voyage  took  a  promissory  note 
from  his  employer  for  thirty  guineas,  provided  he  proceeded,  continued, 
and  did  his  duty  as  second  mate,  from  Kingston  to  Liverpool.  Before  the 
arrival  of  the  ship  he  died ;  and  the  court  held  that  wages  could  not  be 
recovered  either  on  the  contract  or  on  a  quantum  meruit.  The  decision 
was  founded  on  common-law  principles^  Lord  Kenton  said  that  where 
the  parties  have  come  to  an  express  contract  none  can  be  implied,  has  pre- 
vailed so  long  as  to  be  reduced  to  an  axiom  in  the  law.  Ashhurst,  J., 
very  pertinently  observed,  this  is  a  written  contract,  and  speaks  for  itself; 
and  as  it  is  entire,  and  as  the  defendant's  promise  depends  on  a  condition 
precedent  to  be  performed  by  the  other  party,  the  condition  must  be  per* 
formed  before  the  other  party  is  entitled  to  receive  anything  under  it ;  that 
the  plaintiff  had  no  right  to  desert  the  agreement  and  recover  on  a 
giuxfUum  meruit ;  for  wherever  there  is  an  express  contract  the  parties  must 
be  guided  by  it ;  and  one  party  cannot  relinquish  or  abide  by  it  as  it  may 
suit  his  advantage. 

I  12  Johns.  274.  <  12  Johns.  160.  •  6  T.  R.  320. 
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The  case  of  Faxon  v.  Mansfield  &  Holbrook  ^  is  directly  in  point. 
Mansfield  agreed  with  Holbrook  to  erect  and  finish  a  barn  by  a  fixed  day, 
when  he  was  to  receive  400  dollars  in  full  compensation ;  he  performed 
part  of  the  work,  and  left  it  unfinished,  without  the  consent  and  contrary 
to  the  wishes  of  Holbrook.  Parsons^  C.  J.,  in  giving  the  opinion  of  the 
court,  said,  on  these  facts,  Mansfield  could  maintain  no  action,  either  on 
his  contract  or  on  a  quantum  meruit^  against  Holbrook ;  his  failure  arising 
not  from  inevitable  accident,  but  his  own  neglect. 

In  Whiting  v,  Sullivan,*  Parsons,  C.  J.,  said,  ''As  the  law  will  not 
imply  a  promise  where  there  was  an  express  promise,  so  the  law  will  not 
imply  a  promise  of  any  person  against  his  own  express  declaration." 

In  Linningdale  v,  Livingston'  we  recognized  a  position  in  Buller^s 
Nisi  Pnus,  '*  that  if  there  be  a  special  agreement,  and  the  work  be  done, 
but  not  in  pursuance  of  it,  the  plaintiff  may  recover  upon  a  quarvtum  meruit; 
for  otherwise  he  would  not  be  able  to  recover  at  all."  This  observation 
has  misled  the  court  below.  Correctly  understood,  it  has  no  application 
here.  It  supposes  a  performance  of  the  contract,  with  variations  from  the 
agreement,  probably  with  the  asseut  of  both  parties ;  or  it  may  mean  an 
extension  of  the  time  within  which  the  agreement  was  to  be  performed, 
with  the  like  assent.  The  position  never  was  intended  to  embrace  the  case 
of  a  wilflil  dereliction  of  the  contract  when  partly  executed,  by  one  of  the 
parties,  without  the  assent  and  against  the  will  of  the  other.^ 

Jitdgment  reverted. 


JOHN  STARK  v,  THOMAS  PARKER. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  March  Term,  1824. 

[Reported  in  2  Pickering,  267.] 

This  was  an  action  of  indebUaius  assumpsit  brought  to  recover  the  sum 
of  $27.33,  as  a  balance  due  for  services  rendered  by  the  plaintiff  on  the 
defendant's  farm.     Plea,  the  general  issue. 

At  the  trial  in  the  Court  of  Common  Pleas  before  Strong,  J.,  the  de- 
fendant admitted  that  the  plaintiff  had  performed  the  service  set  forth  in 
the  declaration,  and  for  the  price  therein  stated,  and  that  he,  the  defend- 
ant, had  paid  him  from  time  to  time,  before  he  left  the  defendant's  service^ 
money  amounting  in  the  whole  to  about  S36,  and  on  account  of  his  labor, 
but  the  defendant  proved  that  the  plaintifi^  agreed  to  work  for  him  a  year 
for  the  sum  of  $120,  and  that  he,  the  defendant,  agreed  to  pay  him  that 

1  2  Mass.  147.  <  7  Mass.  109.  <  10  Johns.  86. 

*  It  was  hold  in  Lantry  v.  Parks,  8  Cow.  68,  that  a  plaintiff  who  without  cause  left 
his  employment,  but  who  offered  to  return  two  days  later,  could  not  recover  on  a 
quantum  meruit,  the  defendant  refusing  to  receive  him  hack.  —  En. 
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sum  for  his  labor.  He  also  proved  that  the  plaintiff  voluntarily  left  his 
service  before  the  expiration  of  the  year,  and  without  any  fault  on  the  part 
of  the  defendant,  and  against  his  consent. 

The  judge  thereupon  instructed  the  jury,  that  the  plaintiff  would  be 
entitled  to  recover  in  this  action  a  sum  in  proportion  to  the  time  he  had 
served,  deducting  therefrom  such  sum,  if  any,  as  the  jury  might  think  the 
defendant  had  suffered  by  having  his  service  deserted ;  and  if  such  sum 
should  exceed  the  sum  claimed  by  the  plaintiff,  they  might  find  a  verdict 
for  the  defendant 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the  defendant  filed 
his  exceptions  to  this  instruction. 

The  court  now  called  on  the  counsel  for  the  plaintiff  to  begin,  as  he  was 
to  contend  for  what  seemed  to  be  a  new  principle. 

H,  H,  Fuller  for  the  plaintiff. 

B,  Sumner  for  the  defendant. 

Lincoln,  J.,  delivered  the  opinion  of  the  court.  This  case  comes  before 
us  upon  exceptions  filed,  pursuant  to  the  statute,  to  the  opinion  in  matter 
of  law  of  a  judge  of  the  Court  of  Common  Pleas,  before  whom  the  action 
was  tried  by  a  jury ;  and  we  are  thus  called  upon  to  revise  the  judgment 
which  was  there  rendered.  The  exceptions  present  a  precise  abstract  ques- 
tion of  law  for  consideration,  namely,  whether  upon  an  entire  contract  for 
a  term  of  service  for  a  stipulated  sum,  and  a  part  performance,  without  any 
excuse  for  neglect  of  its  completion,  the  party  guilty  of  the  neglect  can 
maintain  an  action  against  the  party  contracted  with,  for  an  apportion- 
ment of  the  price,  or  a  qi(antum  meruit^  for  the  services  actually  performed. 
Whatever  may  be  the  view  properly  taken  of  the  contract  between  the 
parties  in  the  case  at  bar,  the  point  upon  which  it  was  ruled  in  the  court 
below  embraced  but  this  single  proposition.  The  direction  to  the  jury  was, 
**  that  although  proved  to  them  that  the  plaintiff  agreed  to  serve  the  de- 
fendant for  an  agreed  price  for  a  year,  and  had  voluntarily  left  his  service 
before  the  expiration  of  that  time,  and  without  the  fault  of  the  defend- 
ant, and  against  his  consent,  still  the  plaintiff  would  be  entitled  to  recover 
of  the  defendant,  in  this  action,  a  sum  in  proportion  to  the  time  he  had 
served,  deducting  therefrom  such  sum  (if  any)  as  the  jury  might  think 
the  defendant  had  suffered  by  having  his  service  deserted."  If  this  direc- 
tion was  wrong,  the  judgment  must  be  reversed,  and  the  case  sent  to  a  new 
trial,  in  which  the  diversity  of  construction  given  to  the  character  and 
terms  of  the  contract  by  the  counsel  for  the  respective  parties  may  be  a 
subject  for  distinct  consideration. 

It  cannot  but  seem  strange  to  those  who  are  in  any  degree  familiar  with 
the  fundamental  principles  of  law,  that  doubts  should  ever  have  been  en- 
tertained upon  a  question  of  this  nature.  Courts  of  justice  are  eminently 
characterized  by  their  obligation  and  office  to  enforce  the  performance 
of  contracts,  and  to  withhold  aid  and  countenance  from  those  who  seek. 
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through  their  instrumentalitj,  impunity  or  excuse  for  the  violation  of  them. 
And  it  is  no  less  repugnant  to  the  well  established  rules  of  civil  jurispru- 
dence,  than  to  the  dictates  of  moral  sense,  that  a  party  who  deliberately 
and  uuderstandingly  enters  into  an  engagement  and  voluntarily  breaks  it, 
should  be  permitted  to  make  that  very  engagement  the  foundation  of  a 
claim  to  compensation  for  services  under  it.  The  true  ground  of  legal 
demand  in  all  cases  of  contracts  between  parties  is,  that  the  party  claiming 
has  done  all  which  on  his  part  was  to  be  performed  by  the  terms  of  the 
contract,  to  entitle  him  to  enforce  the  obligation  of  the  other  party.  It 
is  not  sufficient  that  he  has  given  to  the  party  contracted  with,  a  right  of 
action  against  him.  The  ancient  doctrine  on  this  subject,  which  was  car- 
ried to  such  an  absurd  extent  as  to  allow  an  action  for  the  stipulated  re- 
ward for  a  specified  service,  under  a  total  neglect  of  performance,  leaving 
the  other  party  to  his  remedy  for  this  neglect,  by  an  action  in  turn,  has 
been  long  since  wisely  exploded,  and  the  more  reasonable  rule  before  stated, 
in  late  decisions  is  clearly  established. 

Upon  examining  the  numerous  authorities,  which  have  been  collected 
with  great  industry  by  the  counsel  for  the  plaintiff,  it  will  be  found  that  a 
distinction  has  been  uniformly  recognized  in  the  construction  of  contracts, 
between  those  in  which  the  obligation  of  the  parties  is  reciprocal  and  inde- 
pendent, and  those  where  the  duty  of  the  one  may  be  considered  as  a  con- 
dition precedent  to  that  of  the  other.  In  the  latter  cases,  it  is  held,  that 
the  performance  of  the  precedent  obligation  can  alone  entitle  the  party 
bound  to  it,  to  his  action.  Indeed  the  argument  of  the  counsel  in  the 
present  case  has  proceeded  entirely  upon  this  distinction,  and  upon  the 
petitio  prijicipii  in  its  application.  It  is  assumed  by  him,  that  the  service 
of  the  plaintiff  for  a  year  was  not  a  condition  precedent  to  his  right  to  a 
proportion  of  the  stipulated  compensation  for  that  entire  term  of  service, 
but  that  iijK)n  a  just  interpretation  of  the  contract,  it  is  so  far  divisible,  as 
that  consistently  with  the  terms  of  it  the  plaintiff,  having  labored  for  any 
portion  of  the  time,  may  receive  compensation  pro  tanto.  That  this  was 
the  intention  of  the  parties  is  said  to  be  manifest  from  the  fact  found  in 
the  case,  that  the  defendant  from  time  to  time  did  in  fact  make  payments 
expressly  toward  this  service.  We  have  only  to  observe  upon  this  point  in 
the  case,  that  however  the  parties  may  have  intended  between  themselves, 
we  are  to  look  to  the  construction  given  to  the  contract  by  the  court 
below.  The  jury  were  not  instructed  to  inquire  into  the  meaning  of  the 
parties  in  making  the  contract.  They  were  instructed,  that  if  the  contract 
was  entire,  in  reference  alike  to  the  service  and  the  compensation,  still  by 
law  it  was  so  divisible  in  the  remedy,  that  the  party  might  recover  an 
equitable  consideration  for  his  labor,  although  the  engagement  to  perform 
it  had  not  been  fulfilled.  The  contract  itself  was  not  dischai^ed ;  it  was 
considered  as  still  subsisting,  because  the  loss  sustained  by  the  defendant 
in  the  breach  of  it  was  to  be  estimated  in  the  assessment  of  damages  to 
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the  plaintift*.  A  proposition  apparently  more  objectionable  in  tertns  can 
hardly  be  stated,  and  if  supported  at  all  it  must  rest  upon  the  most  ex- 
plicit authority.  The  plaintiff  sues  in  indebitatus  asmmpsit  as  though  there 
was  no  special  contract,  and  yet  admits  the  existence  of  the  contract  to 
affect  the  amount  he  shall  recover.  The  defendant  objects  to  the  recovery 
of  the  plaintiff  the  express  contract  which  has  been  broken,  and  is  himself 
charged  with  damages  for  the  breach  of  an  implied  one  which  he  never 
entered  into.  The  rule  that  expressum  facit  cessare  taciturn  is  as  applicable 
to  this,  as  to  every  other  case.  If  the  contract  is  entire  and  executory,  it 
is  to  be  declared  upon.  Where  it  is  executed  and  a  mere  duty  to  pay  the 
stipulated  compensation  .remains,  a  general  count  for  the  money  is  suffi- 
cient. Numerous  instances  are  indeed  to  be  found  in  the  books,  of  actions 
being  maintained  where  the  specific  contract  has  not  been  executed  by  the 
party  suing  for  compensation ;  but  in  every  case  it  will  be  seen  that  the 
precise  terms  of  the  contract  have  been  first  held,  either  to  have  been  ex- 
pressly or  impliedly  waived,  or  the  non-execution  excused  upon  some  known 
and  settled  principle  of  law.  Such  was  the  case  in  Bum  v.  Miller,^  Thorp 
V,  White  et  ol.,^  and  in  most  of  the  cases  cited  by  the  plaintiff's  counsel,  in 
which  the  decision  was  had  upon  considering  the  obligation  of  the  party  to 
execute  the  contract,  and  not  upon  the  construction  of  the  contract  itself. 
Nothing  can  be  more  unreasonable  than  that  a  man,  who  deliberately  and 
wantonly  violates  an  engagement,  should  be  permitted  to  seek  in  a  court 
of  justice  an  indemnity  from  the  consequences  of  his  voluntary  act,  and  we 
are  satisfied  that  the  law  will  not  allow  it. 

That  such  a  contract  as  is  supposed  in  the  exceptions  before  us  expresses 
a  condition  to  be  performed  by  the  plaintiff  precedent  to  his  right  of  action 
against  the  defendant,  we  cannot  doubt  The  plaintiff  was  to  labor  one 
year  for  an  agreed  price.  The  money  was  to  be  paid  in  compensation  for 
the  service,  and  not  as  a  consideration  for  an  engagement  to  serve.  Other- 
wise, as  no  precise  time  was  fixed  for  payment,  it  might  as  well  be  recov- 
ered before  the  commencement  of  the  lalx)r  or  during  its  progress,  as  at 
any  subsequent  period.  While  the  contract  was  executory  and  in  the 
course  of  execution  and  the  plaintiff  was  in  the  employ  of  the  defendant,  it 
would  never  have  been  thought  an  action  could  be  maintained  for  the  pre- 
cise sum  of  compensation  agreed  upon  for  the  year.  The  agreement  of 
the  defendant  was  ajs  entire  on  his  part  to  pay,  as  that  of  the  plaintiff  to 
serve.  The  latter  was  to  serve  one  year,  the  former  to  pay  $120.  Upon 
the  construction  contended  for  by  the  plaintiff's  counsel,  that  the  defend- 
ant was  to  pay  for  any  portion  of  the  time  in  which  the  plaintiff  should 
labor,  in  the  same  proportion  to  the  whole  sum  which  the  time  of  labor 
done  should  bear  to  the  time  agreed  for,  there  is  no  nile  by  which  the 
defendant's  liability  can  be  determined.  The  plaintiff  might  as  well  claim 
his  wages  by  the  month  as  by  the  year,  by  the  week  as  by  the  month,  and 

1  4  Taunt.  744.  s  13  johDs.  58. 
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by  the  (lay  or  hour  as  by  either.  The  respoDsibility  of  the  defendant  would 
thus  be  affected  in  a  manner  totally  inoonsistent  with  the  terms  of  his 
agreement  to  pay  for  a  year's  service  in  one  certain  and  entire  amount. 
Besides,  a  construction  to  this  effect  is  utterly  repugnant  to  the  general 
understanding  of  the  nature  of  such  engagements.  The  usages  of  the 
country  and  common  opinion  upon  subjects  of  this  description  are  espe- 
cially to  be  regarded,  and  we  are  bound  judicially  to  take  notice  of  that 
which  no  one  is  in  fact  ignorant.  It  may  be  safe  to  affirm,  that  in  no  ease 
has  a  contract  in  the  terms  of  the  one  under  consideration,  been  construed 
by  practical  men  to  give  a  right  to  demand  the  agreed  compensation  before 
the  performance  of  the  labor,  and  that  the  employer  and  emplo^-ed  alike 
universally  so  understand  it.  The  rule  of  law  is  in  entire  accordance  with 
this  sentiment,  and  it  would  be  a  flagrant  violation  of  the  first  pnnciples 
of  justice  to  hold  it  otherwise. 

The  performance  of  a  year's  service  was,  in  this  case,  a  condition  prece- 
dent to  the  obligation  of  payment.  The  plaintiff  must  perform  the  condi- 
tion, before  he  is  entitled  to  recover  anything  under  the  contract,  and  he 
has  no  right  to  renounce  his  agreement  and  recover  upon  a  q^ianium  mentit. 
The  cases  of  M'Millan  v.  Vauderlip,*  Jennings  v.  Camp,'  and  Eeab  v.  Moor,* 
are  analogous  in  their  circumstances  to  the  case  at  bar,  and  are  directly 
and  strongly  in  point.  The  decisions  in  the  English  cases  express  the  same 
doctrine  :  Waddington  v,  Oliver,^  Ellis  v.  Hamlen ;'  and  the  principle  is 
fully  supported  by  all  the  elementary  writers. 

But  it  has  been  urged,  that  whatever  may  be  the  principle  of  the  com- 
mon law,  and  the  decisions  in  the  courts  in  New  York  on  this  subject,  a 
different  rule  of  construction  has  been  adopted  in  this  Commonwealth,  and 
we  are  bound  to  believe  that  such  has  sometimes  been  the  fact,  from  the 
opinion  of  the  learned  and  respectable  judge  who  tried  this  cause,  and  from 
instances  of  similar  decisions  cited  at  the  bar,  but  not  reported.  The  occa- 
sion of  so  great  a  departure  from  ancient  and  well-established  principles 
cannot  well  be  understiood.  It  has  received  no  sanction  at  any  time  from 
the  judgment  of  this  court  within  the  periods  of  our  reports.  As  early  as 
the  second  volume  of  Massachusetts  RepoHs,  in  the  case  of  Faxon  tr.  Mans- 
field, the  common-law  doctrine  in  relation  to  dependent  covenants  was 
recognized  and  applied,  and  in  several  subsequent  cases  it  has  been  re- 
peatedly and  uniformly  adhered  to.  The  law,  indeed,  is  most  reasonable 
in  itself.  It  denies  only  to  a  party  an  advantage  from  his  own  wrong.  It 
requires  him  to  act  justly  by  a  faithful  performance  of  his  own  engage- 
ments, before  he  exacts  the  fulfilment  of  dependent  obligations  on  the  part 
of  others.  It  will  not  admit  of  the  monstrous  absurdity,  that  a  man  may 
voluntarily  and  without  cause  violate  his  agreement,  and  make  the  very 
breach  of  that  agreement  the  foundation  of  an  action  which  he  could  not 

1  12  Johns.  165.  '  18  Johns.  94.  »  19  Johns.  887. 
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maintain  under  it.  Any  apprehension  that  this  rule  may  be  abused  to  the 
purposes  of  oppression,  by  holding  out  an  inducement  to  the  employer,  by 
unkind  treatment  near  the  close  of  a  term  of  service,  to  drive  the  laborer 
from  his  engagement,  to  the  sacrifice  of  his  wages,  is  wholly  groundless. 
It  is  only  in  cases  where  the  desertion  is  voluntary  and  without  cause  on 
the  part  of  the  laborer,  or  fault  or  consent  on  the  part  of  the  employer, 
that  the  principle  applies.  Wherever  there  is  a  reasonable  excuse,  the  law 
allows  a  recovery.  To  say  that  this  is  not  sufficient  protection,  that  an 
excuse  may  in  fact  exist  in  countless  secret  and  indescribable  circum- 
stances, which  from  their  very  nature  are  not  susceptible  of  proof,  or  which, 
if  proved,  the  law  does  not  recognise  as  adequate,  is  to  require  no  less 
than  that  the  law  should  presume  what  can  never  legally  be  established, 
or  should  admit  that  as  competent  which  by  positive  rules  is  held  to  be 
wholly  immaterial.  We  think  well  established  principles  are  not  thus  to 
be  shaken,  and  that  in  this  Commonwealth  more  especially,  where  the  im- 
portant business  of  husbandry  leads  to  multiplied  engagements  of  precisely 
this  description,  it  should  least  of  all  be  questioned,  that  the  laborer  is 
worthy  of  his  hire,  only  upon  the  performance  of  his  contract,  and  as  the 
reward  of  fidelity. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed,  and  a  new  trial 
granted  at  the  bar  of  this  court. 


NATHAN  HAYWARD  v.   ARZA  LEONARD. 
In  the  Supreme  Judicial  Court  op  Massachusetts,  October  Term,  1828. 

{^Reported  in  7  Pickering,  181.] 

This  was  an  action  of  assumpsit.  The  first  count  was  on  a  conditional 
promissory  note,  to  bo  void  if  the  plaintiif  failed  to  perform  an  agreement 
of  the  same  date  with  the  note,  by  which  the  plaintiff,  for  the  sum  named 
in  the  note,  contracted  to  erect  for  the  defendant  on  his  land,  by  a  certain 
day,  a  house  of  a  certain  size,  and  to  be  built  in  a  specified  manner;  this 
count  averred  that  the  house  was  built  pursuant  to  the  contract.  Another 
count  was  for  work  done  and  materials  found,  and  upon  a  quantum  meruit 
for  building  a  house  on  the  defendant's  land  at  his  request.  The  declara- 
tion also  contained  the  common  money  counts,  and  counts  upon  two  other 
promissory  notes. 

On  the  trial  before  Morton,  J.,  on  the  general  issue,  it  appeared  that  the 
plaintiff  erected  a  house  upon  the  defendant's  land,  within  the  time  and  of 
the  dimensions  stated  in  the  contract,  but  that  in  workmanship  and  in 
materials  it  was  not  according  to  the  terms  of  the  agreement. 

It  appeared  that  the  defendant,  who  lived  near  the  place  where  the 
bouse  was  erected,  after  the  date  of  the  contract  had  requested  the  plain- 
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tiif  to  begin  the  house  which  he  had  agreed  to  build ;  that  during  the 
progress  of  the  work  the  defendant  visited  the  place  almost  every  day,  and 
sometimes  oftener,  and  had  an  opportunity  to  see  all  the  materials  as  they 
were  used,  and  all  the  work  as  it  was  done ;  that  he  objected  to  parta  of 
the  work  as  it  was  done,  and  especially  to  the  clapboards,  as  not  being  ac- 
cording to  the  contract;  that  after  this  he  continued  to  give  directions 
about  the  house,  and  particularly  directed  some  variations  from  the  con- 
tract. With  much  of  the  work,  he  from  time  to  time  expressed  himself  to 
be  satisfied,  but  almost  always  declaring  at  the  same  time  that  he  was  un- 
acquainted with,  and  no  judge  of  such  work.  Soon  after  the  house  was 
done  the  defendant  refused  to  accept  it.  But  there  was  no  evidence  tend- 
ing to  show  that  the  defendant,  in  any  way,  informed  the  plaintiff,  or  that 
the  plaintiff  had  any  knowledge,  that  the  defendant  did  not  intend  to 
accept  the  house,  till  after  it  was  Onished. 

The  plaintiffs  counsel  admitted  that  he  had  not  fulfilled  his  contract. 
But  they  offered  evidence  of  the  value  of  the  house  when  completed  ;  and 
contended,  that  the  defendant  having  become  the  owner  of  the  house,  and 
having  permitted  and  encouraged  the  plaintiff  to  proceed  in  finishing  the 
house  after  he  (the  defendant)  had  discovered  that  it  was  not  according  to 
contract,  the  plaintiff  might  waive  the  first  count,  and  recover  upon  the 
others  the  value  of  the  house.  This  evidence  was  objected  to  by  the  de- 
fendant's counsel,  but  admitted. 

The  defendant  afterwards  gave  in  evidence  three  receipts  for  money  paid 
by  him  to  the  plaintiff,  one  being  towards  the  payment  of  the  conditional 
note,  before  the  commencement  of  the  house ;  the  others,  on  account  of  the 
two  other  notes,  which  they  exceeded  by  twenty-three  dollars. 

In  order  to  reserve  the  question  of  law  for  the  whole  court,  the  judge 
instructed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  which  in 
their  opinion  the  house  was  worth  to  the  defendant  when  it  was  completed, 
deducting  the  twenty-three  dollars  and  the  other  payments  made  by  the 
defendant. 

The  jury  returned  a  verdict  for  644  dollars  76  cents. 

To  the  above  orders  and  instructions  the  defendant  excepted.  If  they 
were  right,  judgment  was  to  be  entered  according  to  the  verdict;  if  wrong, 
a  new  trial  w^as  to  be  granted,  and  such  other  orders  made  as  the  court 
should  think  right. 

Baylies  for  the  defendant. 

Eddy  and  Beal  for  the  plaintiff. 

The  opinion  of  the  court  was  afterward  drawn  up  by 

Parker,  C.  J.  In  this  case  there  is  a  great  array  of  authorities  on  both 
sides,  from  which  it  appears  very  clearly  that  different  judges  and  different 
courts  have  held  different  doctrines,  and  sometimes  the  same  court  at  differ- 
ent times.  The  point  in  controversy  seems  to  be  this ;  whether  when  a 
party  has  entered  into  a  special  contract  to  perform  work  for  another,  and 
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to  furnish  materials,  and  the  work  is  done  and  the  materials  furnished,  but 
not  in  the  manner  stipulated  for  in  the  contract,  so  that  he  cannot  recover 
the  price  agreed  by  an  action  on  that  contract,  yet  nevertheless  the  work  and 
materials  are  of  some  value  and  benefit  to  the  other  contracting  party,  he 
may  recover  on  a  qvantvm  meruit  for  the  work  and  labor  done,  and  on  a  qium- 
turn  valebant  for  the  materials.  We  think  the  weight  of  modem  authority  is 
in  favor  of  the  action,  and  that  upon  the  whole  it  is  conformable  to  justice, 
that  the  party  who  has  the  possession  and  enjoyment  of  the  materials  and 
labor  of  another,  shall  be  held  to  pay  for  them,  so  as  in  all  events  he  shall 
lose  nothing  by  the  breach  of  contract.  If  the  materials  are  of  a  nature  to 
be  removed,  and  liberty  is  granted  to  remove  them,  and  notice  to  that 
efiect  is  given,  it  may  be  otherwise.  But  take  the  case  of  a  house  or  other 
building  fixed  to  the  soil,  not  built  strictly  according  to  contract,  but  still 
valuable  and  capable  of  being  advantageously  used,  or  profitably  rented,  — 
there  having  been-  no  prohibition  to  proceed  in  the  work  after  a  deviation 
from  the  contract  hab  taken  place,  —  no  absolute  rejection  of  the  building, 
with  notice  to  remove  it  from  the  ground ;  it  would  be  a  hard  case  indeed 
if  the  builder  could  recover  nothing.^ 

And  yet  he  certainly  ought  not  to  gain  by  his  fault  in  violating  his  con- 
tract, as  he  may,  if  he  can  recover  the  actual  value ;  for  he  may  have  con-> 
tracted  to  build  at  an  under  price,  or  the  value  of  such  property  may  have 
risen  since  the  contract  was  entered  into.  The  owner  is  entitled  to  the 
benefit  of  the  contract,  and  therefore  he  should  be  held  to  pay  in  damages 
only  so  much  as  will  make  the  price  good,  deducting  the  loss  or  damage 
occasioned  by  the  variation  from  the  contract.  As  in  the  case  of  Smith 
against  the  proprietors  of  a  meeting-house  in  Lowell,  determined  at  March 
term,  1829,  in  Suffolk. 

The  cases  cited  from  our  own  books,  which  are  supposed  to  militate 
agiiinst  this  doctrine,  are  not  of  that  character. 

In  the  case  of  Faxon  v,  Mansfield,  and  Holbrook  his  Trustee,^  it  was  decided 
that  Holbrook  -owed  Mansfield  nothing,  because  Mansfield,  having  contracted 
to  build  a  bam,  voluntarily  left  it  unfinished,  and  the  sum  remaining  un- 
paid was  not  more  than  sufficient  to  pay  for  the  labor  necessary  to  finish  it. 

In  the  case  of  Taft  v.  The  Inhabitants  of  Montague,*  the  bridge  was  so 
built  as  to  be  useless,  and  there  was  no  evidence  that  the  materials  came 
to  the  hands  of  the  defendants. 

In  the  case  of  Stark  v.  Parker,'  the  plaintiff  was  not  allowed  to  recover 
on  a  quantum  meruit,  because  he  had  stipulated  to  labor  for  a  year,  and 
before  the  expiration  of  the  time,  voluntarily  and  without  fault  of  Parker, 
left  his  service. 

These  are  very  different  from  cases  like  the  present,  where  the  contract 
is  performed,  but,  without  intention,  some  of  the  particulars  of  the  contract 
are  deviated  from. 

1  2  Mass.  147.  *  14  Mass.  282.  <  2  Pick.  267. 
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It  is  laid  down  as  a  general  position  in  Buller's  Nisi  Prius,  139,  that  if  a 
man  declare  upon  a  special  contract  and  upon  a  quantum  meruit,  and  prove 
the  work  done  but  not  according  to  the  contract,  he  maj  recover  on  the 
quantum  mfruit,  for  otherwise  he  would  not  be  able  to  recover  at  aU.  Mr. 
Dane  ^  disputes  this  doctrine,  and  thinks  it  cannot  be  law  unless  the  im- 
perfect work  be  accepted.  BuUer  makes  no  such  qualification ;  and  yet  it 
would  seem  to  be  reasonable  that  if  the  thing  contracted  for  us  was  a  chat- 
tel, the  party  for  whom  it  was  made  ought  not  to  be  held  to  take  it  and 
pay  for  it,  unless  it  is  made  according  to  the  contract,  as  a  ship,  a  carriage, 
etc. ;  and  this  principle  seems  to  be  of  common  use  in  regard  to  articles  of 
common  dealing,  such  as  wearing  apparel,  tools  and  implements  of  trade, 
ornamental  articles,  furniture,  etc.  There  seems  to  be,  however,  gronnd 
for  distinction  in  the  case  of  buildings  erected  upon  the  soil  of  another,  for 
in  such  case  the  owner  of  the  land  necessarily  becomes  owner  of  the  buUd- 
ing.  The  builder  has  no  right  to  take  down  the  building,  or  remove  the 
materials ;  and  though  the  owner  may  at  first  refuse  to  occupy,  he  or  his 
heirs  or  assignees  will  eventually  enjoy  the  property.  And  in  such  cases 
the  doctrine  of  Buller  is  certainly  not  unreasonable.  The  case  put  by 
Buller  to  illustrate  his  position  is  that  of  a  house  built  on  contract,  but 
not  according  to  it. 

Mr.  Dane's  reasoning  is  very  strong  in  the  place  above  cited,  and  sub- 
sequently in  Vol.  2,  p.  45,  to  show  that  the  position  of  Buller,  in  an  un- 
limited sense,  cannot  be  law ;  and  some  of  the  cases  he  puts  are  decisive  in 
themselves.  As  if  a  man  who  had  contracted  to  build  a  brick  house,  had 
built  a  wooden  one,  or  instead  of  a  house,  the  subject  of  the  contract,  had 
built  a  bam.  In  these  cases,  if  such  should  ever  happen,  the  plaintiff 
could  recover  nothing  without  showing  an  assent  or  acceptance,  express  or 
implied,. by  the  party  with  whom  he  contracted.  Indeed  such  gross  vio- 
Litions  of  contract  could  not  happen  without  fraud,  or  such  gross  folly  as 
would  be  equal  to  fraud  in  its  consequences.  When  we  speak  of  the  law 
allowing  the  party  to  recover  on  a  quantum  meruit  or  quantum  valebant^ 
where  there  is  a  special  contract,  we  mean  to  confine  ourselves  to  cases  in 
which  there  is  an  honest  intention  to  go  by  the  contract,  and  a  substantive 
execution  of  it,  but  some  comparatively  slight  deviations  as  to  some  particu- 
lars provided  for.     Cases  of  fraud  or  gross  negligence  may  he  exceptions. 

In  looking  at  the  evidence  reported  in  this  case,  we  see  strong  grounds 
for  an  inference  that  the  defendant  waived  all  exceptions  to  the  manner  in 
which  the  work  was  done.  He  seems  to  have  known  of  the  deviations  from 
the  contract;  directed  some  of  them  himself;  suffered  the  plaintiff  to  go 
on  with  his  work ;  made  no  objection  when  it  was  finished,  nor  until  he 
was  called  on  to  pay.  But  the  case  was  not  put  to  the  jury  on  the  ground 
of  acceptance  or  waiver,  but  merely  on  the  question,  whether  the  house  was 
built  pursuant  to  the  contract  or  not ;  and  if  not,  the  jury  were  directed  to 

»  VoL  I.  p.  228. 
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consider  what  the  house  was  worth  to  the  defendant,  and  to  give  that  sum 
in  damages.  We  think  this  is  not  the  right  rule  of  damages ;  for  the  house 
might  have  been  worth  the  whole  stipulated  price,  notwithstanding  the 
departures  from  the  contract.  They  should  have  been  instructed  to  deduct 
so  much  from  the  contract  price  as  the  house  was  worth  less  on  account  of 
these  departures. 

And  upon  this  ground  only  a  new  trial  is  g^nted. 


BRITTON  V.  TURNER 

In  the  Superior  Court  of  Judicature  of  New  HAUPSHiRBy  Jult 

Term,  1834. 

[Reported  in  6  New  Hampehirt  Reports,  481  ] 

Assumpsit  for  work  and  labor  performed  by  the  plaintiff,  in  the  service 
of  the  defendant,  from  March  9,  1831,  to  December  27, 1831. 

The  declaration  contained  the  common  counts,  and  among  them  a  count 
in  quantum  meruit  for  the  labor,  averring  it  to  be  worth  $100. 

At  the  trial  in  the  C.  C.  Pleas,  the  plaintiff  proved  the  performance  of 
the  labor  as  set  forth  in  the  declaration. 

The  defence  was  that  it  was  performed  under  a  special  contract,  —  that 
the  plaintiff  agreed  to  work  one  year,  from  some  time  in  March,  1831,  to 
March,  1832,  and  that  the  defendant  was  to  pay  him  for  said  yearns  lal)or 
the  sum  of  (120  ;  and  the  defendant  offered  evidence  tending  to  show  that 
such  was  the  contract  under  which  the  work  was  done. 

Evidence  was  also  offered  to  show  that  the  plaintiff  left  the  defendant's 
service  without  his  consent,  and  it  was  contended  by  the  defendant  that  the 
plaintiff  had  no  good  cause  for  not  continuing  in  his  employment. 

There  was  no  evidence  offered  of  any  damage  arising  from  the  plaintifTs 
departure,  farther  than  was  to  be  inferred  from  his  non-fulfilment  of  the 
entire  contract. 

The  court  instructed  the  jury,  that  if  they  were  satisfied  from  the  evi- 
dence that  the  labor  was  performed,  under  a  contract  to  labor  a  year,  for 
the  sum  of  $120,  and  if  they  were  satisfied  that  the  plaintiff  labored  only 
the  time  specified  in  the  declaration,  and  then  left  the  defendant's  service, 
against  his  consent  and  without  any  good  cause,  yet  the  plaintiff  was  en- 
titled to  recover,  under  his  quanifiim  meruit  count,  as  much  as  the  labor  he 
performed  was  reasonably  worth ;  and  under  this  direction  the  jury  gave  a 
verdict  for  the  plaintiff  for  the  sum  of  $95. 

The  defendant  excepted  to  the  instructions  thus  given  to  the  jury. 

Handerson  for  the  defendant 

Wilson  for  the  plaintiff. 
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Parker,  J.,  delivered  the  opinion  of  the  court. 

It  may  be  assumed,  that  the  labor  performed  by  the  plaintiff,  and  for 
which  he  seeks  to  recover  a  compensation  in  this  action,  was  commenced 
under  a  special  contract  to  labor  for  the  defendant  the  term  of  one  year, 
for  the  sum  of  $120,  and  that  the  plaintiff  has  labored  but  a  portion  of 
that  time,  and  has  voluntarily  failed  to  complete  the  entire  contract. 

It  is  clear,  then,  that  he  is  not  entitled  to  recover  upon  the  contract  it- 
self because  the  service,  which  was  to  entitle  him  to  the  sum  agreed  upon, 
has  never  been  performed. 

But  the  question  arises,  can  the  plaintiff,  under  these  circumstances 
recover  a  reasonable  sum  for  the  service  he  has  actually  performed,  under 
the  count  in  quantum  meruit. 

Upon  this,  and  questions  of  a  similar  nature,  the  decisions  to  be  foimd 
in  the  books  are  not  easily  reconciled. 

It  has  been  held,  upon  contracts  of  this  kind  for  labor  to  be  performed  at 
a  specified  price,  that  the  party  who  voluntarily  fails  to  fulfil  the  contract 
by  performing  the  whole  labor  contracted  for,  is  not  entitled  to  recover  any- 
thing for  the  labor  actually  performed,  however  much  he  may  have  done 
towards  the  performance ;  and  this  has  been  considered  the  settled  rule  of 
law  upon  this  subject. 

Stark  V.  Parker ;  ^  Faxon  v,  Mansfield ;  •  McMillen  v,  Vanderlip ;  •  Jen- 
nings V.  Camp;*  Heab  r.  Moor;*  Lantry  v.  Parks;  •  Sinclair  v.  Bowles;^ 
Spain  r.  Amott.® 

That  such  rule  in  its  operation  may  be  very  unequal,  not  to  say  unjust, 
is  apparent. 

A  party  who  contracts  to  perform  certain  specified  labor,  and  who  breaks 
his  contract  in  the  first  instance,  without  any  attempt  to  perform  it,  can 
only  \ye  made  liable  to  pay  the  damages  which  the  other  party  has  sustained 
by  reason  of  such  non-performance,  which  in  many  instances  may  be  trifling ; 
whereas  a  party  who  in  good  faith  has  entered  upon  the  performance  of 
his  contract,  and  nearly  completed  it,  and  then  abandoned  the  further  per- 
formance —  although  the  other  party  has  had  the  full  benefit  of  all  that  has 
been  done,  and  has  perhaps  sustained  no  actual  ^  damage  —  is  in  fact  sub- 
jected to  a  loss  of  all  which  has  been  performed,  in  the  nature  of  damages 
for  the  non-fulfilment  of  the  remainder,  upon  the  technical  rule,  that  the 
contract  must  be  fully  performed  in  order  to  a  recovery  of  any  part  of  the 
compensation. 

By  the  operation  of  this  rule,  then,  the  party  who  attempts  performance 
may  be  placed  in  a  much  worse  situation  than  he  who  wholly  disregards 
his  contract,  and  the  other  party  may  receive  much  more,  by  the  breach 
of  the  contract,  than  the  injury  which  he  has  sustained  by  such  breach,  and 

1  2  Pick.  267.  *  2  Mass.  147.  *  12  Johns.  165. 

«  13  Johns.  94.  &  19  Johns.  887.  *  8  Cow.  68. 

7  9  B.  &  C.  92.  8  2  Stark.  N.  P.  266. 
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more  than  he  could  be  entitled  to  were  he  seeking  to  recover  damages  by 
an  action. 

The  case  before  us  presents  an  illustration.  Had  the  plaintiff  in  this 
case  never  entered  upon  the  performance  of  his  contract,  the  damage  could 
not  probably  have  been  greater  than  some  small  expense  and  trouble  in- 
curred in  procuring  another  to  do  the  labor  which  he  had  contracted  to 
perform.  But  having  entered  upon  the  performance,  and  labored  nine  and 
a  half  months,  the  value  of  which  labor  to  the  defendant  as  found  by  the 
jury  is  $95,  if  the  defendant  can  succeed  in  this  defence  he  in  fact  receives 
nearly  five  sixths  of  the  value  of  a  whole  year's  labor,  by  reason  of  the 
breach  of  contract  by  the  plaintiff,  a  sum  not  only  utterly  disproportionate 
to  any  probable,  not  to  say  possible,  damage  which  could  have  resulted  from 
the  neglect  of  the  plaintiff  to  continue  the  remaining  two  and  a  half  months, 
but  altogether  beyond  any  damage  which  could  have  been  recovered  by 
the  defendant,  had  the  plaintiff  done  nothing  towards  the  fulfilment  of  his 
contract. 

Another  illustration  is  furnished  in  Lantry  v.  Parks.^  There  the  de- 
fendant hired  the  plaintiff  for  a  year,  at  $10  per  month.  The  plaintiff 
worked  ten  and  a  half  months,  and  then  left,  saying  he  would  work  no  more 
for  him.  This  was  on  Saturday;  on  Monday  the  plaintiff  returned,  and 
offered  to  resume  his  work,  but  the  defendant  said  he  would  employ  him 
no  longer.  The  court  held  that  the  refusal  of  the  plaintiff  on  Saturday 
was  a  violation  of  his  contract,  and  that  he  could  recover  nothing  for  the 
labor  performed. 

There  are  other  cases,  however,  in  which  principles  have  been  adopted 
leading  to  a  different  result. 

It  is  said,  that  where  a  party  contracts  to  perform  certain  work,  and  to 
furnish  materials,  as,  for  instance,  to  build  a  house,  and  the  work  is  done, 
but  with  some  variations  from  the  mode  prescribed  by  the  contract,  yet  if 
the  other  party  has  the  l^encfit  of  the  labor  and  materials  he  should  be 
bound  to  pay  so  much  as  they  are  reasonably  worth.  2  Stark.  £v.  97,  98 ; 
Hay  ward  v.  Leonard  ;*  Smith  v.  First  Congregational  Meeting  House  in  Low- 
ell ;•  Jewell  v.  Schroepf)el ;  *  Hayden  v,  Madison ;  •  Bull.  N.  P.  139  ;  4  Bos. 
&  Pul.  356  ;  10  Johns.  36  ;  13  Johns.  97  ;  7  East,  479. 

A  different  doctrine  seems  to  have  been  holden  in  Ellis  v .  Hamlen,*  and 
it  is  apparent,  in  such  cases,  that  if  the  house  has  not  been  built  in  the 
manner  specified  in  the  contract,  the  work  has  not  been  done.  The  party 
has  no  more  performed  what  he  contracted  to  perform,  than  he  who  has 
contracted  to  labor  for  a  certain  period,  and  failed  to  complete  the  time. 

It  is  in  truth  virtually  conceded  in  such  cases  that  the  work  has  not 
been  done,  for  if  it  had  been,  the  party  performing  it  would  be  entitled  to 
recover  upon  the  contract  itself,  which  it  is  held  he  cannot  do. 

1  8  Cow.  83.  «  7  Pick.  181.  «  8  Pick.  178. 

*  4  Cow.  564.  »  7  Green,  78.  •  8  Taunt.  62* 
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Those  cases  are  not  to  be  distinguished,  in  principle,  from  the  present^ 
unless  it  be  in  the  circumstance  that  where  the  party  has  contracted  to 
furnish  materials,  and  do  certain  labor,  as  to  build  a  house  in  a  specified 
manner,  if  it  is  not  done  according  to  the  contract,  the  party  for  whom  it 
is  built  may  refuse  to  receive  it,  —  elect  to  take  no  benefit  from  what  has 
been  performed ;  and  therefore  if  he  does  receive,  he  shall  be  bound  to 
pay  the  value ;  whereas  in  a  contract  for  labor,  merely,  from  day  to  day, 
the  party  is  continually  receiving  the  benefit  of  the  contract  under  an  ex- 
pectation that  it  will  be  fulfilled,  and  cannot,  upon  the  breach  of  it,  have  an 
election  to  refuse  to  receive  what  has  been  done,  and  thus  dischaige  him- 
self from  payment. 

But  we  think  this  difference  in  the  nature  of  the  contracts  does  not 
justify  the  application  of  a  different  rule  in  relation  to  theoL 

The  party  who  contracts  for  labor  merely,  for  a  certain  period,  does  so 
with  full  knowledge  that  he  must,  from  the  nature  of  the  case,  be  accept- 
ing part  performance  from  day  to  day,  if  the  other  party  commences  the 
performance,  and  with  knowledge  also  that  the  other  may  eventually  fisiil 
of  completin'g  the  entire  term. 

If  under  such  circumstances  he  actually  receives  a  benefit  from  the 
labor  performed,  over  and  above  the  damage  occasioned  by  the  failure  to 
complete,  there  is  as.  much  reason  why  he  should  pay  the  reasonable  worth 
of  what  has  thus  been  done  for  his  benefit,  as  there  is  when  he  enters  and 
occupies  the  house  which  has  been  built  for  him,  but  not  according  to  the 
stipulations  of  the  contract,  and  which  he  perhaps  enters,  not  because  he 
is  satisfied  with  what  has  been  done,  but  because  circumstances  compel 
him  to  accept  it  such  as  it  is,  that  he  should  pay  for  the  value  of  the 
hoiise. 

Where  goods  are  sold  upon  a  special  contract  as  to  their  nature,  quality, 
and  price,  and  have  been  used  before  their  inferiority  has  been  discovered, 
or  other  circumstances  have  occurred  which  have  rendered  it  iropracticahle 
or  inconvenient  for  the  vendee  to  rescind  the  contract  in  toto,  it  seems  to 
have  been  the  practice  formerly  to  allow  the  vendor  to  recover  the  stipu- 
lated price,  and  the  vendee  recovered  by  a  cross  action  damages  for  tlie 
breach  of  the  contract.  "  But  according  to  the  later  and  more  convenient 
practice,  the  vendee  in  such  case  is  allowed,  in  an  action  for  the  price,  to 
give  evidence  of  the  inferiority  of  the  goods,  in  reduction  of  damages,  and 
the  plaintiff  who  has  broken  his  contract  is  not  entitled  to  recover  more 
than  the  value  of  the  benefits  which  the  defendant  has  actually  derived  from 
the  goods ;  and  where  the  latter  has  derived  no  benefit,  the  plaintiff  oau- 
not  recover  at  all."     2  Stark.  Ev.  640,  642  ;  Okell  v.  Smith.* 

So  where  a  person  contracts  for  the  purchase  of  a  quantity  of  merchan- 
dise, at  a  certain  price,  and  receives  a  delivery  of  part  only,  and  he  keeps 
that  part,  without  any  offer  of  a  return,  it  has  been  held  that  he  must  pay 

1  1  Stark.  N.  P.  107. 
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the  value  of  it     Sbipton  v.  Casson  ;^   Baker  <f.  Sutton;*   1   Camp.   55, 
note. 

A  different  opinion  seems  to  have  been  entertained :  Waddington  v.  Oliver,* 
and  a  different  decision  was  had.     Walker  v.  Dixon.^ 

There  is  a  close  analogy  between  all  these  classes  of  cases,  in  which  such 
diverse  decisions  have  been  made. 

If  the  party  who  has  contracted  to  receive  merchandise,  takes  a  part  and 
uses  it,  in  expectation  that  the  whole  will  be  delivered,  which  is  never 
done,  there  seems  to  be  no  greater  reason  that  he  should  pay  for  what  he 
has  received,  than  there  is  that  the  party  who  has  received  labor  in  part, 
under  similar  circumstances,  should  pay  the  value  of  what  has  been  done 
for  his  benefit. 

It  is  said  that  in  those  cases  where  the  plaintiff  has  been  permitted  to 
recover  there  was  an  acceptance  of  what  had  been  done.  The  answer  is, 
that  where  the  contract  is  to  labor  from  day  to  day,  for  a  certain  period, 
the  party  for  whom  the  labor  is  done  in  truth  stipulates  to  receive  it  from 
day  to  day,  as  it  is  performed,  and  although  the  other  may  not  eventually 
do  all  he  has  contracted  to  do,  there  has  been,  necessarily,  an  acceptance 
of  what  has  been  done  in  pursuance  of  the  contract,  and  the  party  must 
have  understood  when  he  made  the  contract  that  there  was  to  be  such 
acceptance. 

If  then  the  party  stipulates  in  the  outset  to  receive  part  performance 
from  time  to  time,  with  a  knowledge  that  the  whole  may  not  bo  completed, 
we  see  no  reason  why  he  should  not  equally  be  holden  to  pay  for  the 
amount  of  value  received,  as  where  he  afterwards  takes  the  benefit  of 
what  has  been  done,  with  a  knowledge  that  the  whole  which  was  contracted 
for  has  not  been  performed. 

In  neither  case  has  the  contract  been  performed.  In  neither  can  an 
action  be  sustained  on  the  original  contract. 

In  both  the  party  has  assented  to  receive  what  is  done.  The  only  differ- 
ence is,  that  in  the  one  case  the  assent  is  prior,  with  a  knowledge  that  all 
may  not  be  performed,  in  the  other  it  is  subsequent,  with  a  knowledge  that 
the  whole  has  not  been  accomplished. 

We  have  no  hesitation  in  holding  that  the  same  rule  should  be  applied 
to  both  classes  of  cases,  especially  as  the  operation  of  the  rule  will  be  to 
make  the  party  who  has  failed  to  fulfil  his  contract,  liable  to  such  amount 
of  damages  as  the  other  party  has  sustained,  instead  of  subjecting  him  to 
an  entire  loss  for  a  partial  failure,  and  thus  making  the  amount  received  in 
many  cases  wholly  disproportionate  to  the  injury.  I  Saund.  320,  o;  2 
Stark.  Ev.  643. 

It  is  as  "  hard  upon  the  plaintiff  to  preclude  him  from  recovering  at  all, 
because  he  has  failed  as  to  part  of  his  entire  undertaking,"  where  his  con- 

1  6  B.  &  a  «  Com.  Dig.  Action  F.  »  5  B.  &  P.  ei, 

*  2  Stark.  N.  P.  281. 
VOL.  II.  — 11 
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tract  is  to  labor  for  a  certain  period,  as  it  can  be  in  anj  other  description 
of  contract}  provided  the  defendant  has  received  a  benefit  and  value  from 
the  labor  actually  performed. 

We  hold  then,  that  where  a  party  undertakes  to  pay  upon  a  special  con- 
tract for  the  performance  of  labor,  or  the  furnishing  of  materials,  he  is  not 
to  be  charged  upon  such  special  agreement  until  the  money  is  earned  ac- 
cording to  the  terms  of  it,  and  wliere  the  parties  have  made  an  express  cou- 
tract  the  law  will  not  imply  and  raise  a  contract  different  from  that  which 
the  parties  have  entered  into,  except  upon  some  farther  transaction  between 
the  parties. 

In  case  of  a  failure  to  perform  such  special  contract,  by  the  default  of 
the  party  contracting  to  do  the  service,  if  the  money  is  not  due  by  the  terms 
of  the  special  agreement  he  is  not  entitled  to  recover  for  his  labor,  or  for 
the  materials  furnished,  unless  the  other  party  receives  what  has  been  done, 
or  fiimished,  and  upon  the  whole  case  derives  a  benefit  from  it.  Tuft  v. 
Montague  ;  ^  2  Stark.  Ev.  644. 

But  if,  where  a  contract  is  made  of  such  a  character,  a  party  actually  re- 
ceives labor,  or  materials,  and  thereby  derives  a  benefit  and  advantage, 
over  and  above  the  damage  which  has  resulted  from  the  breach  of  the  con- 
tract by  the  other  party,  the  labor  actually  done,  and  the  value  received 
furnish  a  new  consideration,  and  the  law  thereupon  raises  a  promise  to  pay 
to  the  extent  of  the  reasonable  worth  of  such  excess.  This  may  be  con- 
sidered as  making  a  new  case,  one  not  within  the  original  agreement,  and 
the  party  is  entitled  to  '*  recover  on  his  new  case,  for  the  work  done,  not  as 
agreed,  but  yet  accepted  by  the  defendant."  * 

If  on  such  failure  to  perform  the  whole,  the  nature  of  the  contract  be 
such  that  the  employer  can  reject  what  has  been  done,  and  refuse  to  re- 
ceive any  benefit  from  the  part  performance,  he  is  entitled  so  to  do,  and  in 
such  case  is  not  liable  to  be  charged,  unless  he  has  liefore  assented  to  and 
accepted  of  what  has  been  done,  however  much  the  other  party  may  have 
done  towards  the  performance.  He  has  in  such  case  received  nothing,  and 
having  contracted  to  receive  nothing  but  the  entire  matter  contracted  for, 
he  is  not  bound  to  pay,  because  his  express  promise  was  only  to  pay  on  re- 
ceiving the  whole,  and  having  actually  received  nothing  the  law  cannot 
and  ought  not  to  raise  an  implied  promise  to  pay.  But  where  the  party 
receives  value, — takes  and  uses  the  materials,  or  has  advantage  from  the 
labor,  he  is  liable  to  pay  the  reasonable  worth  of  what  he  has  received. 
Famsworth  v.  Garrard.*  And  the  rule  is  the  same  whether  it  was  received 
and  accepted  by  the  assent  of  the  party  prior  to  the  breach,  under  a  con- 
tract by  which,  from  its  nature,  he  was  to  receive  labor  from  time  to  time 
until  the  completion  of  the  whole  contract ;  or  whether  it  was  received  and 
accepted  by  an  assent  subsequent  to  the  performance  of  all  which  was  in 
fact  dope.     If  he  received  it  under  such  circumstances  as  precluded  him 

1  14  Mass.  282.  >  1  Dane's  Abr.  224.  *  1  Camp.  88. 
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from  rejecting  it  afterwards,  that  does  not  alter  the  case,  —  it  has  still  been 
received  by  his  assent. 

In  fact  we  think  the  technical  reasoning,  that  the  performance  of  the 
whole  labor  is  a  condition  precedent,  and  the  right  to  recover  anything 
dependent  upon  it ;  that  the  contract  being  entire  there  can  be  no  ap- 
portionment ;  and  that  there  being  an  express  contract  no  other  can  be 
implied,  even  upon  the  subsequent  performance  of  service,  —  is  not  prop- 
erly applicable  to  this  species  of  contract,  where  a  beneficial  service  has 
been  actually  performed  ;  for  we  have  abundant  reason  to  believe,  that  the 
general  understanding  of  the  community  is  that-  the  hired  laborer  shall  be 
entitled  to  compensation  for  the  service  actually  performed,  though  he 
do  not  continue  the  entire  term  contracted  for,  and  such  contracts  must 
be  presumed  to  bo  made  with  reference  to  that  understanding,  unless  an 
express  stipulation  shows  the  contrary. 

Where  a  beneficial  service  has  been  performed  and  received,  therefore, 
under  contracts  of  this  kind,  the  mutual  agreements  cannot  be  considered 
as  going  to  the  whole  of  the  consideration,  so  as  to  make  them  mutual 
conditions,  the  one  precedent  to  the  other,  without  a  specific  proviso  to 
that  effect.  Boone  tr.  Eyre ;  ^  Campbell  v.  Jones ;  *  Ritchie  v.  Atkinson ;  ^ 
Bum  V.  Miller.* 

It  is  easy,  if  parties  so  choose,  to  provide  by  an  express  agreement  that 
nothing  shall  be  earned,  if  the  laborer  leaves  his  employer  without  having 
performed  the  whole  service  contemplated,  and  then  there  can  be  no  pre- 
tence for  a  recovery  if  he  voluntarily  deserts  the  service  before  the  expira- 
tion of  the  time. 

The  amount,  however,  for  which  the  employer  ought  to  be  charged, 
where  the  laborer  abandons  his  contract,  is  only  the  reasonable  worth,  or 
the  amount  of  advantage  he  receives  upon  the  whole  transaction :  Wad- 
leigh  V.  Sutton ; '  and,  in  estimating  the  value  of  the  labor,  the  contract 
price  for  the  service  cannot  be  exceeded.  7  Green.  78 ;  Dubois  v.  Delaware 
&  Hudson  Canal  Company  ;  *  Koon  v.  Greenman.^ 

If  a  person  makes  a  contract  fairly  he  is  entitled  to  have  it  fully 
performed,  and  if  this  is  not  done  he  is  entitled  to  damages.  He  may 
maintain  a  suit  to  recover  the  amount  of  damage  sustained  by  the  non* 
performance. 

The  benefit  and  advantage  which  the  party  takes  by  the  labor,  therefore, 
is  the  amount  of  value  which  he  receives,  if  any,  after  deducting  the 
amount  of  damage ;  and  if  he  elects  to  put  this  in  defence  he  is  entitled 
so  to  do,  and  the  implied  promise  which  the  law  will  raise  in  such  case,  is 
to  pay  such  amount  of  the  stipulated  price  for  the  whole  labor  as  remains, 
after  deducting  what  it  would  cost  to  procure  a  completion  of  the  residue 

1  1  H.  Bl.  273,  n.  «  6  D.  &  E.  570.  »  10  East,  295. 

*  4  Taunt.  745.  »  6  N.  H.  15.  •  4  Wend.  285. 
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of  the  service,  and  also  any  damage  which  has  been  Bustained  by  reason  of 
the  non-fulfilment  of  the  contract. 

If  in  such  cose  it  be  found  that  the  damages  are  equal  to,  or  greater  than 
the  amount  of  the  labor  performed,  so  that  the  employer,  having  a  right  to 
the  full  performance  of  the  contract,  has  not  upon  the  whole  case  received 
a  beneficial  service,  the  plaintiff  cannot  recover. 

This  rule,  by  binding  the  employer  to  pay  the  value  of  the  service  he 
actually  receives,  and  the  laborer  to  answer  in  damages  where  he  does  not 
complete  the  entire  contract,  will  leave  no  temptation  to  the  former  to 
drive  the  laborer  from  his  service,  near  the  close  of  his  term,  by  ill  treat- 
ment, in  order  to  escape  from  payment ;  nor  to  the  latter  to  desert  his 
service  before  the  stipulated  time,  without  a  sufficient  reason ;  and  it  will 
in  most  instances  settle  the  whole  controversy  in  one  action,  and  prevent 
a  multiplicity  'of  suits  and  cross  actions. 

There  may  be  instances,  however,  where  the  damage  occasioned  is  much 
greater  than  the  value  of  the  labor  performed,  and  if  the  party  elects  to 
permit  himself  to  be  charged  for  the  value  of  the  labor,  without  interposing 
the  damages  in  defence,  he  is  entitled  to  do  so,  and  may  have  an  action  to 
recover  his  damages  for  the  non-performance,  whatever  they  may  be. 
Crowninshield  v.  Robinson.^ 

And  he  may  commence  such  action  at  any  time  after  the  contract  is  broken, 
notwithstanding  no  suit  has  been  instituted  against  him ;  but  if  he  elects 
to  have  the  damages  considered  in  the  action  against  him,  he  must  be  un- 
derstood as  conceding  that  they  are  not  to  be  extended  beyond  the  amount 
of  what  he  has  received,  and  he  cannot  afterwards  sustain  an  action  for 
farther  damages.^ 

Applying  the  principles  thus  laid  down  to  this  case,  the  plaintiff  is 
entitled  to  judgment  on  the  verdict. 

The  defendant  sets  up  a  mere  breach  of  the  contract  in  defence  of  the 
action,  but  this  cannot  avail  him.  He  does  not  appear  to  have  offered 
evidence  to  show  that  he  was  damnified  by  such  breach,  or  to  have  asked 
that  a  deduction  should  be  made  upon  that  account.  The  direction  to  the 
jury  was  therefore  correct,  that  the  plaintiff  was  entitled  to  recover  as 
much  as  the  labor  performed  was  reasonably  worth,  and  the  jury  appear  to 
have  allowed  a  />ro  rata  compensation^  for  the  time  which  the  plaintiff 
labored  in  the  defendant's  service. 

As  the  defendant  has  not  claimed  or  had  any  adjustment  of  damages,  for 
the  breach  of  the  contract,  in  this  action,  if  he  has  actually  sustained 
damage  he  is  still  entitled  to  a  suit  to  recover  the  amount. 

Whether  it  is  not  necessary,  in  cases  of  this  kind,  that  notice  should  be 

given  to  the  employer  that  the  contract  is  abandoned,  with  an  offer  of 

adjustment  and  demand  of  payment ;  and  whether  the  laborer  must  not 

wait  until  the  time  when  the  money  would  have  been  due  according  to  the 

1  1  Mason.  «  Mondel  «.  Steele,  8  M.  &  W.  858,  contra.  —  Ed. 
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contract,  before  commencing  an  action^^  are  questions  not  necessary  to  be 
settled  in  this  case,  no  objections  of  that  nature  having  been  taken  here. 

Judgment  on  the  verdict.^ 


CHAMPLIN  r.   ROWLEY. 
In  the  Court  for  the  Correction  of  Errors  of  New  York,  Deoem* 

BER,  1837. 
[Reported  in  18  WendeU,  187.] 

Error  from  the  Supreme  Court  Champlin  sued  Rowley  in  an  action  of 
assumpsit,  and  declared  on  the  common  counts  for  goods  and  chattels  and 
hay  sold  and  delivered.  On  the  trial  of  the  cause  it  appeared  that  on 
12th  September,  1831,  a  contract  was  entered  into  by  the  parties,  whereby 
the  plaintiff  agreed  to  deliver  to  the  defendant,  at  a  certain  dock  in  Rhine- 
l)eck  in  Dutchess  county,  100  tons  of  hay,  and  as  much  more  beyond  that 
quantity  as  he  had  to  spare,  to  be  delivered  pressed,  between  the  day  of 
the  date  of  the  contract  and  the  last  run  of  the  sloops  navigating  the  river ; 
for  which  the  defendant  agreed  to  pay  at  the  rate  of  three  shillings  and 
sixpence  per  cwt.,  —  $100  to  be  paid  in  advance,  and  the  residue  when  the 
whole  quantity  should  be  delivered.  The  defendant  paid  the  $100  advance. 
The  plaintiff  commenced  the  delivery  of  hay  on  25th  October,  1831,  and 
delivered  more  or  less  every  week  until  the  river  closed  on  the  9th  Decern- 
hevy  when  the  whole  quantity  of  hay  delivered  amounted  only  to  52  tons 
and  900  wt.  The  ordinary  time  of  the  closing  of  the  river  at  Rhinebeck 
is  from  20th  to  30th  December.  The  defendant,  in  pursuance  of  a  notice 
attached  to  his  plea,  offered  to  prove,  that  after  the  making  of  the  contract 
the  price  of  hay  rose  in  the  market  to  eight  shillings,  and  from  that  to  ten 
shillings  per  cwt.,  and  that  had  the  plaintiff  performed  his  contract,  the  net 
profits  which  the  defendant  would  have  made  upon  the  hay  undelivered 
would  have  exceeded  the  sum  claimed  by  the  plaintiff  for  the  quantity 
delivered ;  and  he  further  offered  to  prove  that  he  hired  a  storehouse  in 
the  city  of  New  York  for  the  reception  of  the  hay,  at  a  rent  of  $90,  which 
he  had  been  obliged  to  pay,  and  in  consequence  of  the  non-performance  of 

1  6  B  &  P.  61. 

*  Whatever  might  be  the  yfews  of  the  court  as  at  present  organized,  in  a  case  like 
that  of  Britton  v.  Turner,  and  however  much,  even,  some  may  think  it  is  to  be  regretted 
that  the  rule  of  law  there  laid  down  was  allowed  to  obtain,  still,  considering  that  it  has 
remained  as  the  law  of  the  State  for  nearly  twenty  years,  and  has  never  been  overruled, 
and  that  while  it  has  the  strong  feature  of  its  direct  tendency  to  the  wilful  and  careleRS 
violation  of  express  contracts  fairly  entered  into,  to  lead  to  its  condemnation  and  disap-* 
proval,  it  lias  also  some  features  of  advantage  and  strong  justice  to  recommend  it.  We, 
on  the  whole,  are  not  inclined  to  disturb  the  doctrines  of  that  case,  but  to  adopt  and 
apply  them.    Woods,  C.  J.,  in  Davis  v.  Barrington,  80  N.  H.  517,  620.  —  Ed. 
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the  contract  by  the  plaintiff,  the  storehouse  had  been  unoccupied  and  of  no 
use  to  him :  which  evidence  was  objected  to  by  the  plaintiff  and  rejected 
by  the  judge.  The  defendant  insisted  that  the  plaintiff  was  not  entitled  to 
recover,  1.  because  he  had  failed  in  performance  of  the  contract  on  his  part ; 
and  2.  that  at  all  events  he  could  not  recover  under  the  common  counts. 
The  judge  ruled  that  the  defendant  having  received  a  partial  benefit,  the 
action  lay  without  showing  a  full  performance  on  the  part  of  the  plaintiff 
and  that  a  recovery  might  be  had  under  the  common  counts ;  and  he  ac- 
cordingly directed  the  jury  that  the  plaintiff  was  entitled  to  their  verdict 
for  the  value  of  the  hay  delivered  at  the  contract  price,  deducting  the  $100 
paid,  with  the  interest  of  the  balance  from  9th  December,  when  the  river 
closed.  The  jury  found  a  verdict  for*  the  plaintiff  for  $386.64.  The  de- 
fendant made  a  case  and  applied  to  the  Supreme  Court  for  a  new  trial, 
which  was  granted.  See  opinion  of  court,  13  Wendell,  260.  On  the  appli- 
cation of  the  plaintiff,  to  enable  him  to  sue  out  a  writ  of  error,  the  rule 
granting  a  new  trial  was  vacated  and  judgment  was  entered  for  the  defend- 
ant. The  case  was  then,  by  agreement  of  the  parties,  turned  into  a  special 
verdict,  by  which  the  jury  were  represented  to  find  the  contract  as  above 
stated,  the  payment  of  the  advance  of  $100,  the  delivery  of  the  52  tons 
and  900  wt.,  and  the  closing  of  the  navigation  on  the  9th  December.  The 
jury  were  also  represented  to  find  'Hhat  after  the  making  of  the  contract 
and  in  the  course  of  the  ensuing  winter  the  price  of  hay  rose  in  the  market 
to  eight  shillings,  and  from  that  sum  to  ten  shillings  per  cwt. ; "  and  the 
hiring  of  the  store  in  New  York,  and  the  consequent  loss  to  the  defendant, 
were  also  set  forth.  A  record  being  made  up  incorporating  the  special 
verdict,  and  rendering  judgment  thereon  for  the  defendant,  the  plaintiff 
sued  out  a  writ  of  error,  removing  the  record  into  this  court. 

'S'.  Stevens  for  the  plaintiff  in  error. 

J.  L.  Wendell  for  the  defendant  in  error. 

After  advisement,  the  following  opinion  was  delivered 

By  the  Chancellor.  This  is  an  action  to  recover  compensation  for  the 
value  of  hay  delivered  in  part  performance  of  a  contract  to  deliver  a  lai^r 
quantity,  and  to  be  paid  for  when  the  whole  was  delivered.  From  the  facts 
stated  in  the  special  verdict  there  is  no  doubt  that  the  non-performance  of 
the  contract  in  full  has  never  been  waived  by  any  act  of  the  defendant; 
and  it  is  also  very  probable  from  the  facts  stated  in  the  special  verdict  that 
he  must  have  sustained  considerable  damage  by  the  non-delivery  of  the 
residue  of  the  hay  according  to  the  contract.  It  is  not  found  by  the  ver- 
dict that  the  plaintiff  offered  to  deliver  the  residue  of  the  hay  after  the  time 
specified  in  the  agreement,  or  that  he  ever  requested  the  defendant  to 
return  the  hay  which  had  been  actually  delivered.  Neither  was  that  neces- 
sary, if  some  of  the  recent  cases  in  England  on  this  subject  can  be  consid- 
ered as  law  in  this  State.     In  Ozendale  v.  Witherall,^  it  was  held  that  the 

1  9  B.  &  C.  8Se. 
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party  who  had  failed  to  perform  his  contract  could  recover  against  the  other, 
who  had  not  been  in  fault,  for  the  wheat  delivered  in  part  performance  of 
his  agreement,  unless  the  defendant  had  returned  the  wheat  delivered. 
This  decision,  carried  to  the  extent  it  was  in  that  case,  cannot  be  considered 
as  good  law  anywhere ;  for  it  is  not  founded  upon  any  equitable  principle, 
and  is  contrary  not  only  to  justice,  but  also  to  common  sense.  The  only 
way  I  can  account  for  it  is  upon  the  supposition  that  the  facts  of  the  case 
are  not  properly  stated  in  the  report ;  or  that  the  injustice  of  requiring  the 
party  who  was  not  in  fault  to  be  at  the  expense  of  returning  to  the  other 
party  bulky  articles  of  this  description,  or  even  of  seeking  him  for  the  pur- 
pose of  making  an  offer  to  return  them  to  protect  himself  from  an  action, 
was  not  presented  to  the  consideration  of  the  court  Again :  in  that  case, 
as  in  this,  the  contract  was  not  to  deliver  the  whole  quantity  at  one  time, 
but  to  deliver  the  whole  within  a  certain  specified  period.  Neither  was 
there  any  agreement,  either  express  or  implied,  that  the  defendant  should 
not  be  permitted  to  sell  or  use  the  several  parcels,  delivered  from  time  to 
time,  until  the  latest  period  for  completing  the  contract  had  actually  ex- 
pired. Here  the  contract  was  to  deliver  a  large  quantity  of  pressed  hay 
upon  the  dock  at  Rhinel)eck,  between  the  twelfth  of  September  and  the 
closing  of  the  navigation  on  the  river ;  from  which  it  is  fairly  to  be  inferred 
that  it  was  understood  by  both  parties  that  it  was  to  be  transported  from 
thence  to  the  market  where  such  an  article  as  pressed  hay  was  used,  by 
water,  and  while  the  river  remained  open.  The  plaintiff,  therefore,  was  not 
bound  to  take  all  the  hay  to  the  dock  at  once ;  but  the  defendant,  by  his 
contract,  was  bound  to  receive  it  in  reasonable  parcels,  as  it  was  brought  to 
the  place  appointed  for  the  delivery  within  the  time  specified.  Lewis  v. 
Weldon.^  Neither  is  it  the  sensible  construction  of  this  agreement  that  the 
defendant  was  to  keep  the  fifty-two  tons  of  hay  on  hand  at  Rhinebeck  dock, 
until  after  the  navigation  closed,  for  the  purpose  of  seeing  whether  the 
other  party  intended  to  perform  his  agreement  as  to  the  delivery  of  the  res- 
*  idue.  The  idea  of  founding  an  action  upon  the  neglect  of  the  defendant  to 
return  the  hay  delivered  in  such  a  case,  therefore,  is  not  founded  in  good 
sense.  And  I  confess  I  can  see  no  ground  for  the  distinction  which  has 
been  established  by  the  English  cases,  since  the  Revolution,  lietween  the 
part  performance  of  a  contract  for  labor  and  a  partial  performance  of  u 
contract  for  the  delivery  of  specific  articles  under  such  an  agreement  as 
this.  If  the  fifty-two  tons  of  hay  delivered  under  this  contract  were  in  New 
York  at  the  time  the  navigation  closed,  as  it  may  fairly  be  presumed  they 
were,  if  the  defendant  had  paid  a  reasonable  atteution  to  his  own  interest, 
or  if  the  wheat  in  the  case  of  Oxendale  v.  Withemll  had  been  sold  or  con- 
verted into  flour  before  the  failure  of  the  plaintiff  to  perform  the  residue 
of  his  contract,  it  would  be  about  as  unreasonable  to  require  the  defendant 
to  return  the  hay  to  the  plaintiff  as  it  would  be  to  return  the  fruits  of 

1  8  Band.  71. 
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the  labor  of  a  man  who  had  negleoted  to  perform  his  contract  for  labor  in 
full. 

If  any  action  can  be  sustained,  in  such  a  case,  by  the  party  who  has  failed 
to  perform  his  contract,  without  any  fault  or  acquiescence  or  waiver  of  a 
strict  performance  by  the  party  who  has  received  the  benefit  of  the  part 
performance,  it  must  be  upon  the  equitable  principle  recognized  by  the 
Supreme  Court  of  New  Hampshire  in  Britton  v.  Turner.^     The  principle 
adopted  in  the  case  referred  to  is,  that  it  is  unconscientious  and  inequitable 
for  a  party  who  has  been  actually  benefited  by  the  part  performanoe  of  a 
contract,  above  or  beyond  the  damages  he  has  sustained  by  the  non-per- 
formance of  the  residue  of  the  agreement,  to  retain  this  excess  of  benefit 
without  making  the  other  party  a  compensation  therefor;  and  that  this 
excess  of  benefit  arising  from  the  part  performance  of  the  other  party,  forms 
a  new  consideration  upon  which  the  law  implies  a  promise  to  pay  for  the 
same,  aud  which  excess  of  benefit,  therefore,  may  be  recovered  in  the  equi- 
table action  of  assumpsit.    But  if  the  nature  of  the  part  performance  is  such 
that  the  other  party  can  reject  the  benefit  received  therefrom,  as  by  ofi^ering 
to  return  specific  articles  received  in  part  performance,  but  not  actually  con- 
verted or  used,  he  is  at  liberty  to  do  so,  and  to  reserve  his  remedy  for  the 
non-performance  of  the  contract.     Courts  of  equity  sometimes  act  upon  a 
similar  principle  in  relieving  a  party  against  a  penalty  or  forfeiture  arising 
from  misfortune  or  the  neglect  of  a  party  to  perform  his  agreement ;  and 
perhaps  in  some  cases  it  has  been  done  where  the  forfeiture  was  incurred 
wilfully  and  intentionally,  without  any  pretence  of  excuse  arising  from 
mistake  or  inability  to  perform.     With  the  exception  of  this  last  class  of 
cases,  if  courts  of  justice  were  at  liberty  to  make  new  laws  instead  of  ad- 
ministering those  which  are  already  in  existence,  and  upon  which  the  oon^ 
tract  of  the  parties  litigant  are  supposed  to  be  founded,  or  if  this  was  a  new 
question  upon  which  a  court  in  this  State  was  now  to  pass  for  the  first 
time  in  settling  a  principle  upon  the  flexibility  of  the  common  law  as  ap- 
plied to  new  cases,  I  see  no  reasonable  objection  to  the  transferring  these  * 
principles  of  the  court  of  chancery  to  courts  of  common  law,  in  cases  of 
mere  personal  contracts,  not  founded  upon  agreements  relative  to  the  sale 
or  transfer  of  an  interest  in  real  estate.     But  I  consider  this  question  as 
settled  in  this  State,  by  a  uniform  course  of  decisions  for  the  last  twenty- 
five  years,  during  which  time  the  laws  have  undergone  a  most  thorough 
revision  by  the  legislature,  without  any  attempt  to  change  the  law  in  this 
respect,  as  settled  by  the  Supreme  Court.     I  think  it  belongs,  therefore,  to 
the  legislature,  and  not  to  this  court,  to  make  a  change  in  the  law  in  this 
respect,  if  such  a  change  is  deemed  to  be  expedient  and  useful  to  the  com- 
munity.    The  only  possible  objection  I  can  perceive  to  such  a  change  is, 
that  it  may  be  a  strong  temptation  to  negligence  in  the  performance  of 
personal  contracts,  as  the  known  practice  of  the  court  of  chancery  unques- 

1  6  N.  H.  492. 
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tionably  is  with  respect  to  agreements  for  the  sale  or  purchase  of  real 
property.  The  conclusion  at  which  I  have  arrived  on  the  question  as  to 
the  plaintiff's  right  to  recover  at  all  in  such  a  case,  which  was  the  principal 
question  before  the  Supreme  Court,  entitles  the  defendant  to  a  judgment 
upon  this  special  verdict,  upon  the  facts  found  thereby. 

If  the  majority  of  the  court  agree  with  me  in  the  conclusion  at  which  I 
have  arrived  upon  the  first  point,  the  judgment  should  be  affiiTned ;  but  if 
they  agree  with  me  upon  the  last  poiut,^  and  not  upon  the  first,  the  writ 
of  error  should  be  dismissed ;  so  that  the  plaintiff  in  error  may  seek  his 
remedy,  if  he  has  any,  by  an  application  to  the  Supreme  Court. 

For  the  reasons  before  stated,  I  must  vote  for  an  affirmance  of  the  judg- 
ment. 

On  the  question  being  put.  Shall  this  judgment  be  reversed)  the  mem- 
bers of  the  court  divided  as  follows :  — 

In  the  affirmative:  Senators  Begkwith,  J.  P.  Jones,  Loohis,  Paige, 
Spbaker,  Tallmade,  Wager,  Willes,  Works  —  9. 

In  the  negative :  The  President  of  the  Senate,  The  Chancellor,  and 
Senators  Armstrong,  J.  Beardslet,  L.  Beabdslet,  Downing,  Edwards, 
Fox,  Johnson,  H.  F.  Jones,  Lact,  McLean,  Powers,  Sterung,  Tracy, 
Van  Dyck  — 16. 

Whereupon  the  judgment  of  the  Supreme  Court  was  affirmed. 


CATLIN  V.  TOBIAS. 
In  the  Court  of  Appeals  op  New  York,  March  Term,  1863. 

[R^mted  in  26  New  York  Reports,  217.] 

Appeal  from  the  Supreme  Court  The  facts  are  sufficiently  stated  in 
the  following  opinion. 

S.  B.  11,  Jvdah  for  the  appellant. 

W.  J.  Street  for  the  respondent. 

Ehott,  J.  This  is  an  action  for  goods  sold  and  delivered  to  the  defendant 
by  Daniel  0.  Ketchum  and  Charles  H.  Cole,  who  were  partners,  under  the 
firm  of  D.  0.  Ketchum  k  Co.  The  answer,  without  deuying  the  sale  and 
delivery  of  the  merchandise,  denies  any  indebtedness  for  the  same.  It  then 
proceeds  to  allege,  as  a  separate  defence,  a  contract  between  the  defendant 
and  D.  O.  Ketchum  k  Co.,  for  the  sale  and  delivery  of  certain  glassware  in 
quantities  and  at  periods  specified  in  the  contract;  by  which  contract 
Ketchum  k  Co.,  in  the  event  of  their  failing  to  perform,  were  to  forfeit  to 
the  defendant  two  hundred  dollars.     The  answer  goes  on  to  aver  that 

^  This  point  involved  only  a  question  of  practice,  and  so  much  of  the  opinion  as 
relates  thereto  has  been  omitted.  —  £d. 
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D.  0.  Ketchum  failed  to  deliver  the  glassware  mentioned  in  the  instni- 
ment ;  that  the  defendant  has  been  damaged  by  such  failure  to  the  extent 
of  two  hundred  doUars ;  that  D.  0.  Ketchum  k  Co.  have  forfeited  and 
become  liable  to  pay  to  the  defendant  the  two  hundred  dollars  specified  in 
their  agreement,  and  the  defendant  claims  to  set  off  this  amount  against 
the  plaintiff,  who  is  the  assignee  of  D.  0.  Ketchum  &  Ca,  and  asks  to  have 
the  complaint  dismissed. 

It  will  be  observed  that  the  answer  admits  the  sale  and  delivery  to  the 
defendant  of  the  goods  for  which  the  action  is  brought,  while  it  does  not 
allege  that  they  were  delivered  under  the  contract  which  it  sets  up.  It  is 
doubtful  whether  the  principal  and  more  important  question  discussed  on 
the  argument  of  this  appeal  is  raised  by  such  an  answer,  but  as  it  was 
evidently  considered  at  the  trial  before  the  referee  iu  the  court  below,  and 
is  presented  by  his  report,  I  will  proceed  to  discuss  it 

The  referee  states  in  his  report  that  on  the  15th  day  of  March,  1854,  the 
defendant,  who  was  a  manufacturer  of  liniment,  made  a  contract  in  writing 
with  D.  0.  Ketchum  k  Co.,  who  were  vendors  of  glassware,  by  which  they 
agreed  to  deliver  to  him  bottles  of  various  sizes  for  his  medicine,  at  prices 
which  were  specified  in  the  contract,  and  he  agreed  to  take  the  glassware. 
Either  party  failing  to  perform  was  to  forfeit  or  to  pay  $200  to  the  other. 
The  bottles  were  to  be  delivered  during  the  months  of  April,  May,  and  June 
next  ensuing,  and  the  kinds  and  quantities  of  bottles  to  be  delivered  during 
each  month  are  specified  in  the  agreement.  The  agreement  is  silent  as  to 
the  time  and  manner  of  payment,  although  it  was  proved  at  the  trial,  with- 
out objection,  that  there  was  to  be  a  credit  of  six  months.  It  was  also 
proved  that  after  all  the  deliveries  which  the  vendors  actually  made  in 
April,  1854,  the  defendant  gave  them  his  note  at  six  months  for  an  amount 
which  included  the  price  of  similar  articles  which  had  been  sold  and  deliv* 
ered  to  him  before  this  agreement  was  made,  and  also  a  part  of  the  price 
of  the  articles  delivered  in  April  after  the  contract.  This  note  was  dated 
April  13,  1854,  and  seems  to  have  been  subsequently  paid,  but  the  referees 
report  is  silent  in  regard  to  it ;  nor  is  there  evidence  to  show  that  there  was 
any  distinct  understanding  l)etween  the  parties  as  to  its  precise  considera- 
tion. On  the  11th  of  April  the  referee  finds  that  D.  0.  Ketchum  k  Co. 
delivered  to  the  defendant  sixty-four  gross  of  two-ounce  bottles,  eighteen 
gross  of  ten- ounce  bottles,  and  sixty-two  gross  of  five-ounce  bottles.  The 
contract  calls  for  one  hundred  gross  of  two-ounce  bottles,  and  twelve  gross 
of  ten-otince  bottles,  to  be  furnished  in  the  month  of  April,  but  there  is 
nothing  in  it  as  to  the  purchase  or  sale  at  any  time  of  any  five-ounce 
bottles.  The  referee  finds  that  all  the  bottles  thus  delivered  were  received 
and  used  by  the  defendant.  After  this,  on  the  14th  day  of  April,  1854, 
the  firm  of  D.  0.  Ketchum  k  Co.  was  dissolved,  and  all  the  assets  of  the 
firm,  including  the  contract  with  the  defendant,  and  any  and  every  claim 
against  him,  were  assigned  to  D.  0.  KetchunL     A  short  time  after  this 
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D.  0.  Ketchum  failed,  and  on  the  10th  of  June,  1854,  executed  a  general 
assignment  for  the  benefit  of  his  creditors  to  the  plaintiff.  No  more  bottles 
were  delivered  to  the  defendant  after  the  11th  of  April,  and  the  residue  of 
the  agreement  was  not  fulfilled  by  the  vendors. 

The  plaintiff's  assignors  have,  therefore,  failed  to  perform  their  contract, 
and  assuming,  as  the  referee  has  done,  that  all  the  articles  delivered  by 
them  to  the  defendant,  of  the  description  specified  and  called  for  by  the 
agreement,  were  delivered  under  and  in  performance  of  it,  the  question 
arises  whether,  upon  such  a  part  performance,  payment  can  be  recovered 
for  the  price  or  value  of  the  articles  thus  delivered.  The  referee  held  that 
the  defendant  was  liable  to  pay  for  the  glass  delivered  after  the  making  of 
the  agreement,  notwithstanding  it  was  not  delivered  in  pursuance  of  its 
terms.  He  did  not,  however,  find  or  report  that  the  defendant  waived  the 
performance  of  the  contract,  but  only  that  he  accepted  and  used  the  articles 
delivered.  He  also  decided  that  the  defendant's  claim  for  damages  for  the 
non-delivery  of  the  glass  could  not  be  set  up  under  the  pleadings  and  proof 
in  this  action  against  the  plaintiff.  To  these  decisions  the  defendant 
excepted. 

It  will  be  seen  that  sixty-two  gross  of  five-ounce  bottles  were  delivered 
by  D.  O.  Ketchum  &  Co.  to  the  defendant  on  the  11th  of  April,  which  were 
not  called  for  by  the  contract.  The  report  of  the  referee  states  that  these 
"  were  not  at  all  within  the  contract,"  which  may  probably  be  fairly  con- 
strued to  mean  that  they  were  not  delivered  or  received  in  pursuance  of 
the  contract,  or  as  part  of  the  deliveries  under  it.  If  this  be  so,  and  this 
finding  is  not  objected  to  by  either  party,  there  can  be  no  reason  why  the 
plaintiff  should  not  recover  the  value  of  these  articles,  as  upon  a  separate 
and  distinct  sale  and  delivery  to  the  defendant.  If  there  was  such  a  dis- 
tinct sale  as  the  referee's  finding  seems  to  imply,  the  vendors'  right  to 
recover  the  price  of  the  vendee  does  not  depend  upon  their  rights  or 
liabilities  under  the  contract  of  the  10th  of  March,  however  the  ultimate 
recovery  might  be  affected  or  reduced  by  any  counter-claim  of  the  defendant 
for  damages  in  consequence  of  a  breach  of  that  agreement.  If  I  could  find 
in  this  case  any  unequivocal  proof  of  the  price  or  value  of  the  property 
included  in  this  separate  sale,  I  should  have  no  difficulty  in  sustaining  a 
recovery  against  tlie  defendant  in  this  action  to  that  extent.  But  the 
referee  does  not  state  this  price  or  value,  nor  is  there  any  evidence  of  it 
except  in  a  bill  produced  at  the  trial,  and  stated  to  have  been  rendered  to 
the  defendant  by  the  present  plaintiff  after  the  assignment  to  him. 

The  referee  held  that  the  plaintiff's  recovery  could  not  be  mitigated  or 
reduced  by  the  loss  or  damage  sustained  by  the  defendant  by  the  breach 
of  the  contract.  Without  discussing  that  question  I  will  proceed  to  con- 
aider  the  case  in  a  broader  aspect,  and  to  examine  the  main  question, 
whether  the  plaintiff  can  recover  for  the  price  or  value  of  the  articles 
actually  delivered  by  his  assignor. 
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The  referee  decided  that  although  there  had  been  only  a  partial  per- 
formance of  the  contract,  yet  the  defendant  was  liable  to  pay  for  the  articles 
delivered  under  it  in  such  part  performance,  because  they  were  accepted 
and  used  by  him.  He  considered  that  the  deliveries  stipulated  in  the 
months  of  April,  May,  and  June  were  to  be  treated  as  separate  contracts. 
Even  if  tliis  were  so,  the  vendors  did  not  perform  their  contract  in  respect 
to  the  deliveries  for  the  month  of  April,  and  the  case,  after  all,  stands  upon 
a  partial  performance  ouly.  In  Deming  v»  Kemp,^  which  is  cited  by  the 
referee,  the  original  contract  was  void  by  the  Statute  of  Frauds,  and  each 
separate  delivery  was,  therefore,  regarded  as  a  separate  sale  made  upon  an 
independent  contract.  The  same  feature  exists  in  the  case  of  Seymour  v. 
Davis,  decided  in  the  same  court.' 

In  the  present  case  there  was  a  valid  contract  between  D.  0.  Ketchum  & 
Co.  and  tlie  defendant,  for  the  sale  and  delivery  of  bottles  of  specified  sizes 
during  three  months.  The  defendant,  no  doubt,  made  this  contract  with 
a  view  to  the  requirements  of  his  business,  and  for  the  purpose  of  being 
supplied  with  the  articles  from  time  to  time  as  he  required  them.  The 
vendors  failed  to  perform  their  part  of  this  agi*eement,  and  the  court  below 
held  that  the  defendant  was  nevertheless  bound  to  performance,  that  is, 
payment  on  his  part,  because  he  did  not  return  the  articles  which  had  been 
delivered  to  him.  So  far  as  we  have  any  evideuce  in  the  case,  as  to  the 
time  and  mode  of  payment,  it  was  not  due  until  after  all  the  deliveries  had 
been  made.  The  contract  was  entire,  and  called  for  an  entire  perform- 
ance, and  until  such  performance  was  made  or  tendered  there  was  no 
liability  on  the  par|;  of  the  defendant  Even  if  each  month's  delivery  is 
regarded  as  a  separate  contract,  still  the  same  principles  apply  and  must 
control  the  rights  of  these  parties.  Even  in  that  aspect  of  the  case,  as  I 
have  already  said,  there  has  been  a  breach  of  the  contract  by  the  vendor, 
and  his  claim  for  compensation  rests  upon  mere  partial  performance.  I  am 
unable  to  see  any  distinction  between  such  a  case  and  that  of  Champlin  v. 
Rowley,  in  the  Court  of  Errors.'  The  idea  of  an  equitable  right  of  recovery 
in  such  cases,  which  was  discountenanced  by  the  chancellor  in  his  opinion 
there,  has  found  no  more  favor  in  the  courts  of  this  State  subsequently. 
In  Smith  v.  Brody,^  the  principles  which  control  all  this  class  of  cases  were 
elaborately  considered  in  this  court,  and  it  would  be  a  distinct  departure 
from  the  doctrine  of  that  case  to  sustain  a  recovery  for  the  price  of  the 
articles  delivered  under  this  contract  upon  the  facts  before  us  in  this  case. 
The  defendant  was  not  bound  to  retain  the  articles  delivered  to  him  under 
the  contract  in  the  course  of  the  month  of  April,  or  of  any  other  month 
included  within  its  limits,  without  using  or  disposing  of  them  until  the 
contract,  or  even  the  month,  had  expired,  to  ascertain  whether  the  vendors 
would  perform  their  agreement.      He  made  his  contract  to  obtain  the 

1  4  Sand.  S.  C.  R.  147.  «  2  Sand.  8.  C.  R.  289. 

»  18  Wend.  268.  *  17  N.  Y.  178. 
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articles  which  he  was  to  buy  for  immediate  and  constant  use,  and  no  one 
could  have  demanded  or  expected  that  he  would  not  use  them  as  they 
were  required  in  his  business.  But  if  he  did  not  waive  the  performance 
of  the  contract  he  had  a  right  to  insist  upon  its  performance  as  an  entirety, 
and  when  the  vendors,  without  cause  or  excuse,  refused  to  perform  it,  he 
was  not  bound  to  return  what  he  had  received,  nor  could  he  be  compelled 
to  pay  for  a  part  performance.  Such  certainly  is  now  the  settled  doctrine 
of  the  courts  of  this  State. 

The  case  of  Shields  v,  Pettee,^  which  was  cited  by  the  referee  in  his 
opinion  and  on  the  argument,  has  no  application  to  the  present  case. 
That  was  a  sale  of  a  certain  amount  of  iron  as  an  entirety,  all  deliverable 
at  once.  After  the  delivery  had  commenced  the  vendees  found  the  article 
not  to  be  such  as  they  had  agreed  to  buy,  and  they  refused  to  receive  any 
more.  They  did  not,  however,  return  what  they  had  already  received,  but 
claimed  to  retain  this,  while  they  refused  the  residue  and  still  claimed 
damages  for  the  inferiority  in  quality  of  what  they  retained.  The  court 
held  that  the  vendees  must  either  affirm  or  rescind  in  toto^  and  that  they 
could  not  retain  a  part  of  the  iron  sold  them  and  at  the  same  time  refuse 
the  residue,  and  claim  damages  for  its  non-delivery.  The  difference  is  as 
plain  between  this  case  and  that,  as  it  is  between  such  a  case  and  one 
where  a  vendee  accepts  an  article  with  his  eyes  open  and  thus  elects  to 
consider  it  a  performance  of  the  contract,  although  it  is  different  from  what 
the  vendor  agreed  to  make  it.  If,  in  the  case  of  the  sale  of  the  iron,  the 
vendors,  after  delivering  a  part,  had  unjustifiably  refused  to  deliver  the 
residue,  and  yet  claimed  to  recover  for  what  they  had  delivered,  or  if  in 
the  latter  case  supposed,  the  vendor  had  tendered  an  article  which  was  not 
according  to  his  contract,  and  sought  to  recover  its  price  although  the  ven- 
dee refused  to  receive  it,  the  cases  would  be  more  analogous  to  the  present. 

As  I  see  no  way  of  retaining  the  judgment  for  the  articles  sold  and 

delivered  independently  of  the  contract,  it  must  be  reversed  and  a  new  trial 

ordered  in  the  court  below. 

Jtulgmeni  reversed,  and  new  tried  ordered. 


JONAH  ATKINS  v.  COUNTY  OF  BARNSTABLK 
In  thb  Suprbmb  Judicial  Court  of  Massachusetts,  October  Term,  1867. 

[Reported  in  97  MassaditueUs  Reports,  428.] 

Contract  for  building  a  section  of  a  public  highway  in  Truro.  The 
declaration  contained  two  counts,  the  first  on  a  written  contract,  in  which 
it  was  provided  that  the  work  should  be  done  '*  to  the  acceptance  of  the 

1  2  Sand.  S.  C.  262. 
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county  commisBioners,"  and  the  price  of  six  hundred  and  thirty  dollars 
should  be  paid  therefor;  the  second,  the  common  count. for  work  and  labor 
done  for  the  defendants.  Answer,  denial  that  the  work  was  done  **  to  the 
acceptance  of  the  county  commissioners,"  and  averment  of  payment  to  the 
plaintiff  of  the  full  value  of  his  work  and  labor. 

At  the  trial  in  the  Superior  Court,  before  Rockwkll^  J.,  it  was  agreed 
that  the  defendants  had  advanced  to  the  plaintiff  five  hundred  dollars, 
"  with  the  understanding  that  such  payment  should  not  affect  his  claim, 
and  on  their  statement  that  they  did  not  accept  the  work ; "  and  there  was 
evidence  of  the  manner  in  which  the  work  was  performed. 

The  plaintiff  requested  the  judge  to  nile  that  if  he  executed  his  part  of 
the  contract  according  to  its  provisions,  the  defendants  were  bound  to  ac- 
cept his  work  and  pay  him  the  price  stipulated  therein,  and  cannot  defeat 
this  action  on  the  ground  of  their  non-acceptance.  But  the  judge  declined 
so  to  rule,  and  instructed  the  jury  as  follows :  **  On  the  first  count  the 
plaintiff  cannot  recover  unless  he  shows  a  substantial  acceptance  of  the 
work  by  the  county  commissioners ;  but  on  the  second  count  he  may  re- 
cover if  he  has  satisfied  the  jury  that  in  good  faith  he  has  exactly  performed 
the  contract,  and  made  the  section  of  the  road  according  to  the  stipulations 
in  every  particular  except  that  the  commissioners  did  not  accept  it,  he 
showing  that  it  was  entitled  to  the  said  acceptance,  by  the  manner  in  which 
he  had  performed  the  work ;  and  he  may  recover  for  the  value  of  the 
labor  and  services  what  they  were  reasonably  worth,  not  exceeding  however 
the  contract  price.  This  action  may  be  maintained,  although  the  contract 
has  not  been  performed  according  to  its  terms,  provided  the  plaintiff  has  in 
good  faith  done  what  he  believed  to  be  a  compliance  with  the  terms  of  the 
contract,  and  has  rendered  a  benefit  to  the  defendants ;  and  he  may  re- 
cover such  sum  as  the  labor  and  services  were  worth,  not  exceeding  the 
contract  price.  Under  the  agreement  of  the  parties  concerning  the  pay- 
ment of  five  hundred  dollars  made  to  the  plaintiff,  the  recovery,  if  any, 
upon  the  principles  above  stated,  will  be  for  such  sum  as  the  jury  may  find 
he  reasonably  deserves  to  have,  over  and  above  five  hundred  dollars,  but  if 
they  find  that  he  does  not  reasonably  deserve  to  have  mora  than  five  hun- 
dred dollars,  the  verdict  may  be  for  the  defendants.  If  the  jury  are  satis- 
fied that  the  plaintiff  did  not  intend  to  perform  the  stipulations  of  the 
contract  substantially,  and  did  not  so  perform  them,  he  cannot  recover 
upon  either  count." 

The  jury  returned  a  verdict  for  the  defendants ;  and  the  plaintiff  alleged 
exceptions. 

J.  M,  Day  for  the  plaintiff. 

//.  A,  Seudder  for  the  defendants. 

BiOBLOW,  C.  J.  The  instructions  were  in  conformity  to  the  decided  cases 
and  in  all  respects  sufficiently  favorable  to  the  plaintiff.  As  to  his  right  to 
recover  on  the  first  county  the  agreement  was  express  that  the  work  should 
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be  done  to  the  satisfaction  of  the  county  commissioners.     The  plaintiff  was 

bound  to  show  such  acceptance  in  order  to  maintain  an  action  on  the 

written  contract  to  recover  the  agreed  price.     McCarren  v.  McNulty.^    As 

to  a  recovery  on  the  second  count,  the  elements  necessary  to  establish  a 

claim  against  the  defendants  and  the  measure  by  which  the  damages  were 

to  be  assessed  were  correctly  stated  by  the  court.     Hay  ward  v.  Leonard ; ' 

Smith  V,  Lowell  3  •  Snow  v.  Ware.* 

Exceptions  ovemiled. 


JOAB  HAPGOOD  v.  FRANK  SHAW  and  Another.     FRANK  SHAW 

AND  Anothbb  v.  JOAB  HAPGOOD. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1870. 

{Reported  in  105  Afassachusetts  Reports,  276.] 

Two  actions  of  contract.  The  first  hj  Hapgood  against  Frank  Shaw 
and  George  Warren,  to  recover  back  $100  paid  for  guns  which  never  were 
delivered  ;  the  second  by  Shaw  and  Warren  against  Hapgood,  to  recover 
for  his  refusal  to  accept  and  paj  for  the  guns.  The  actions  were  tried 
together  in  the  Superior  Court  before  Devens,  J. 

It  appeared  at  the  trial  that  Hapgood,  who  was  a  dealer  in  guns  in 
Boston,  ordered  guns  from  Joseph  Child,  a  manufacturer  in  £ngland, 
through  Shaw  and  Warren,  who  were  shipping  merchants  doing  business  in 
Boston  and  Liverpool  under  the  name  of  Warren  &  Company ;  that  Child 
sent  the  guns  ordered,  and  also  others  not  ordered,  to  Warren  &  Company, 
who  paid  for  them  and  shipped  them  to  America  without  authority  ;  that 
Warren  &  Company  signed  and  delivered  to  Hapgood,  on  the  day  of  its 
date,  the  following  agreement:  '^  Boston,  March  30,  1864.  Received  of 
Joab  Hapgood  $100  on  account  of  guns  shipped  by  us  per  invoice  about 
£90  sterling  from  Joseph  Child,  and  now  in  bonded  warehouse  in  New 
York,  which  guns  we  promise  to  deliver  to  said  Hapgood  on  the  first  4ay 
of  June  next,  or  at  such  time  as  he  shall  order  previous  to  that  date,  upon 
payment  of  balance  of  invoice,  with  freight,  charges,  and  interest  to  date  of 
remittance  due  in  England  ; "  that  the  guns  mentioned  in  this  agreement 
were  the  guns  above  mentioned  as  shipped  by  Warren  &  Company ;  that 
Hapgood,  at  the  time  of  the  execution  of  this  agreement,  paid  the  $100,  and 
agreed  orally  to  receive  the  guns  on  or  before  June  1,  1864  ;  that  the  guns 
were  shipped  and  placed  in  the  warehouse  in  the  name  of  Warren  &  Com- 
pany ;  **  that  from  the  date  of  the  agreement  until  June  6, 1864,  Warren  & 
Company  never  delivered  or  offered  to  deliver  the  guns  to  Hapgood,  or 
made  to  him  any  statement  or  demand  of  the  amount  of  the  sums  to  be 

1  7  Gray,  189.  «  7  Pick.  181.  »  8  Pick.  181.  «  13  Met.  42. 
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by  him  paid  for  them  ;  that  Hapgood  never  requested  any  such  statement^ 
or  paid  or  offered  to  pay  the  said  amount ;  that  on  Jane  6^  1864^  Warren 
&  Company  requested  Hapgood  to  take  and  pay  for  the  guns,  which  he 
refused  to  do ;  and  that  the  guns  remained  in  the  bonded  warehouse  in 
New  York  from  October,  1863,  when  they  arrived  from  Liverpool,  until 
July,  1864,  when  they  were  sent  back  to  Liverpool  and  sold  by  Warren  & 
Company." 

Shaw  testified  "  that  the  items  of  charges  upon  the  guns  could  not  be 
ascertained  until  the  goods  were  removed  from  the  bonded  warehouse ; 
that  if  Hapgood  had  received  the  guns  in  the  fall  of  1863,  after  they  were 
placed  in  the  warehouse,  he  would  have  paid  to  Warren  &  Company  the 
freight  and  invoice,  and  received  an  order  authorizing  the  guns  to  be  taken 
from  the  bonded  warehouse,  and  would  have  sent  there  for  them  and  then 
paid  the  warehouse  charges.'* 

By  consent  of  the  parties  the  judge  withdrew  the  cases  from  the  jury 
and  reported  them  for  the  determination  of  this  court ;  the  parties  agree- 
ing "  that  if  the  court  should  be  of  opinion  that  the  first  case  could  be 
maintained  on  the  foregoing  evidence,  so  far  as  competent,  judgment 
should  be  entered  for  the  amount  claimed  in  the  declaration,  with  interest 
from  the  date  of  the  writ,  otherwise  for  the  defendant ;  if  the  court  should 
be  of  opinion  that  the  second  case  could  be  maintained  for  substantial 
damages,  the  case  should  be  sent  to  an  assessor  to  determine  the  amount 
of  damages,  otherwise  judgment  be  entered  for  the  plaintiff  for  nominal 
damages,  or  for  the  defendant,  if  the  action  cannot  be  maintained  at  all." 

G,  F,  Hoar  and  T.  L,  Nelson  for  Hapgood. 

F,  P.  Goulding  and  H,  B,  Staples  for  Shaw  and  Warren. 

Welijb,  J.  Whether  the  contract  between  the  parties  was  a  sale  and 
purchase  of  the  guns,  or  an  agreement  to  adopt  the  acts  of  Warren  k 
Company,  and  adjust  their  advances  and  expenses  in  the  execution  of  an 
agency  assumed  by  then)  without  authority,  is  immaterial  to  the  decision 
of  these  cases.  The  rights  and  liabilities  of  the  respective  parties  here 
must  be  determined  by  the  provisions  of  their  mutual  agreement.  Both 
actions  are  founded  on  that  agreement.  Warren  &  Company  sue  for  the 
balance  due  under  it ;  Hapgood  for  a  return  of  his  money,  on  the  ground 
of  a  default  by  Warren  &  Company  in  not  delivering  the  gims. 

It  is  also  unnecessary  to  determine  whether,  under  this  agreement  and 
the  circumstances  affecting  it,  the  guns  were  to  be  transported  and  deliv- 
ered specifically  at  Boston  by  Warren  &  Company,  or  whether  a  delivery 
by  an  order  upon  the  warehouse  in  New  York,  subject  to  the  payment  of 
the  charges  there,  would  be  a  sufficient  delivery  to  meet  the  requirements 
of  the  written  agreement.  Warren  k  Company  have  not  made  nor  offered 
to  make  a  delivery  in  either  form,  until  after  the  time  fixed  by  the  terms 
of  their  agreement  for  such  delivery. 

If  this  had  been  an  absolute,  independent  agreement  on  the  part  of 
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Warron  &  Company,  they  would  have  been  in  default  upon  the  facts 
here  shown.  But  the  case  finds  a  mutual  agreement  Hapgood,  at  the 
time  of  executing  the  written  contract  by  Warren  &  Company,  orally 
agreed  "  to  receive  the  goods  on  or  before  June  1 ; "  and  this,  with  the 
acceptance  of  the  writing,  implied  a  promise  to  pay  the  balance  as  stipu- 
lated therein.  The  written  contract,  by  its  express  terms,  engages  for  the 
delivery,  only  **  upon  payment  of  balance  of  invoice,  with  freight,  charges, 
and  interest"  These  are  mutually  dependent  stipulations.  The  acts  of 
performance  by  each  party  are  to  be  concurrent.  There  is  nothing  to  be 
done  by  either,  which  by  the  terms  of  the  agreement,  or  from  the  necessity 
of  the  case,  must  precede  any  action  by  the  other. 

It  is  urged  in  behalf  of  Hapgood  that  he  could  not  pay  until  furnished 
with  a  statement  of  charges.  But  we  do  not  see  that  Warren  &  Company 
were  under  any  obligation  to  furnish  such  a  statement  except  upon  request 
and  offer  of  payment,  or  notice  of  readiness  to  pay. 

No  place  is  specifically  agreed  on  for  the  performance ;  so  that  neither 
party  is  in  default  for  not  being  in  readiness  at  such  place. 

The  report  states  that  from  the  date  of  the  agreement  until  June  6 
*'  Warren  &  Company  never  delivered  or  offered  to  deliver  the  guns  to 
Hapgood,  or  made  to  him  any  statement  or  demand  of  the  amount  of  the 
sums  to  be  by  him  paid  for  them  ;  that  Hapgood  never  requested  any  such 
statement,  or  paid  or  offered  to  pay  the  said  amount." 

Upon  that  statement,  neither  party  is  in  default ;  neither  can  hold  the 
other  for  a  breach  of  the  agreement  Hapgood  was  bound  to  pay  only 
upon  delivery  of  the  guns,  and  Warren  &  Company  were  bound  to  deliver 
the  guns  only  upon  payment  Upon  such  an  agreement,  if  both  parties 
remain  inactive  there  is  no  breach  by  either.  If  either  would  charge  the 
other  upon  it,  he  must  put  him  in  default.  He  must  show  a  refusal  by 
the  other  party  to  perform,  or  some  act  or  neglect  on  his  part  which  may 
be  regarded  as  equivalent  to  a  refusal.  Unless  excused  from  performance 
on  his  own  part  by  the  refusal  of  the  other  party  to  perform,  or  some  con- 
duct equivalent  to  a  refusal,  he  must  show  that  he  has  offered  to  perform 
his  part  of  the  agreements ;  or  at  least  that  he  gave  notice  of  his  readiness 
to  perform,  or  being  thus  ready,  requested  performance  by  the  other  party. 
Failing  to  do  that,  he  cannot  charge  the  mere  neglect  of  the  other  party  to 
take  any  action  as  a  refusal  to  perform,  or  as  a  breach  of  the  agreement 
Gardiner  v,  Corson;^  Dana  v.  King;'  Hunt  t'.  Livermore;*  Kane  v. 
Hood  ;  *  Tinney  v,  Ashley  ;  *  Cook  t;.  Doggett ;  *  Smith  v.  Boston  &  Maine 
Railroad  ;  *  Cobb  v.  Hall ;  •  Howard  v.  Miner  ;  •  Green  v»  Reynolds  ;  ^^ 
Parker  v.  Parmele  ; "  Callonel  v.  Briggs ;  ^*  Collins  v.  Gibbs ; "  Jones  t;. 

1  15  Mass.  500.  «  2  Pick.  155.  «  5  Pick.  895.  *  18  Pick.281. 

»  15  Pick.  546.  •  2  Allen,  439.  »  6  Allen,  262.  •  88  Vt.  238. 

*  20  Me.  825.  »>  2  Johns.  207.        ^^  20  Johns.  180.        u  i  Salk.  112. 

^  2  Burr.  899. 
VQL.  II.  —12 
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Barkley.^  It  follows  that  in  these  suits  neither  party  can  recover  on  the 
ground  of  a  breach  of  contract  by  the  other.  Nor  can  Hapgood  maintain 
his  action  for  a  return  of  the  money  paid  by  him  on  account  of  the  agree- 
ment. His  only  remedy  is  upon  the  contract  itself,  imless  he  can  treat 
that  as  rescinded.  Thompson  v.  Gould ;  *  Hudson  v.  Swift ; '  Gongdon  v. 
Perry. 

The  contract  was  binding  upon  both,  and  could  be  rescinded  only  by  the 
concurrence  of  both.  The  act  of  Warren  &  Company  in  sending  the  guns 
back  to  Elngland  and  selling  them  there,  did  not  entitle  Hapgood  to  treat 
the  contract  as  rescinded ;  because  they  had,  before  doing  so,  **  requested 
Hapgood  to  take  and  pay  for  the  guns,  which  he  refused  to  do."  After 
that  refusal  he  could  not  require  them  to  hold  the  guns  longer  for  his 
benefit,  nor  to  account  to  him  for  the  money  advanced  towards  their  cost. 
Ross  i;.  Tremain.^  There  having  been  no  previous  breach  of  the  agreement 
on  the  part  of  Warren  &  Company,  Hapgood 's  refusal  to  carry  it  into  effect 
upon  their  offer  to  do  so  deprived  him  of  the  right  afterwards  to  treat  it  as 
rescinded.* 

According  to  the  terms  of  the  reservation,  the  entry  must  be  in  each 
case  Jiidgmea^/or  the  defendant 


(h.)   Performance  Impouihle. 

LUKE  et  cd.   v.   LYDE. 
In  the  King*8  Bench,  Michaelmas  Term,  1759. 

[Reported  in  2  Burrow,  882.] 

A  SPECIAL  case  from  the  last  Devonshire  assizes;  reserved  by  Lord 
Mansfield,  who  went  that  circuit  last  summer. 

The  defendant  Lyde  shipped  a  cargo  of  1501  quintals  of  fish,  at  the  port 
of  St.  John  in  Newfoundland,  on  board  the  ship  "  Sarah,"  belonging  to  the 
plaintiffs,  to  be  carried  to  Lisbon.  The  plaintiffs  were  to  be  paid  freight, 
at  the  rate  of  two  shillings  per  quintal.  The  original  price  of  the  said  cai*go 
was,  at  Newfoundland,  ten  shillings  and  sixpence  sterling  per  quintal. 

The  plaintiffs  had  also  on  board  the  said  *'  Sarah,''  a  cargo  of  945  quintals 
of  fish,  which  was  their  own  property. 

The  ship  sailed  from  the  port  of  St.  John  on  27th  November,  1756,  and 
had  proceeded  seventeen  days  on  her  voyage,  and  was  taken  on  the  14th 
of  December  following,  within  four  days'  sail  of  Lisbon,  by  a  French  ship- 
And  the  captain,  the  other  officers,  and  all  the  crew  (except  one  man  atf 

>  2  Dougl.  684.  3  20  Pick.  134.  >  20  Johns.  24. 

«  18  Gray,  8.  ^2  Met.  495.  <  Chit  Con.  (8th  Am.  ed.  )  68d. 
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a  boy)  were  taken  out  of  the  "  Sarah  "  and  put  on  board  the  French  ship. 
The  ship  "  Sarah  "  was  retaken  on  the  17  th  of  the  same  December,  1756, 
by  an  £nglish  privateer;  and  on  the  29th  of  December,  1756,  brought  into 
the  port  of  Biddeford  in  Devonshire. 

The  plaintiffs,  having  insured  the  ship  and  their  part  of  the  cargo,  aban- 
doned the  same  to  the  insurers.  But  the  freight,  which  the  owners  were 
entitled  to,  was  not  insured. 

The  defendant  had  his  goods  of  the  recaptors,  and  paid  them  5«.  per 
quintal  salvage,  at  the  rate  of  10*.  per  quintal  value. 

The  fish  could  not  be  sold  at  all  at  Biddeford,  nor  at  any  other  port  in 
England,  for  more  than  10«.  per  quintal,  clear  of  all  charges  and  expenses 
in  bringing  them  to  such  port.  And  the  most  beneficial  market  (in  the 
apprehension  of  every  person)  for  disposing  of  the  said  cargo  of  fish,  was 
at  Bilboa  in  Spain,  to  which  place  the  defendant  sent  it  in  the  March  fol- 
lowing ;  and  there  was  no  delay  in  the  defendant  in  sending  the  said  cargo 
thither.  And  it  was  sold  there  for  5«.  6</.  per  quintal,  clear  of  the  freight 
thither,  and  of  all  expenses  attending  the  sale  there. 

The  freight  from  Biddeford  to  Lisbon  is  higher  than  from  Newfoundland 
to  Lisbon. 

From  the  time  of  the  capture,  the  whole  way  that  the  ship  was  afbeiv 
wards  carried  was  out  of  the  course  of  her  voyage  to  Lisbon. 

The  question  was,  "  Whether  the  plaintiffs  are  entitled  to  any,  and  what 
freight,  and  at  what  rate,  and  subject  to  what  deduction  )  " 

Mr.  Htissey  for  the  plaintiffs. 

Mr.  Gould  for  the  defendant 

Lord  Mansfield  said.  That  though  he  was  of  the  same  opinion  at  the 
assizes  as  he  was  now,  yet  he  was  desirous  to  have  a  case  made  of  it,  in 
order  to  settle  the  point  more  deliberately,  solemnly,  and  notoriously,  as 
it  was  of  so  extensive  a  nature  ;  and  especially,  as  the  maritime  law  is  not 
the  law  of  a  particular  country,  but  the  general  law  of  nations :  **  non  erit 
alia  lex  Romse,  alia  Athenis ;  alia  nunc,  alia  posthac ;  sed  et  apud  omnes 
gentes  et  omni  tempore,  una  eademque  lex  obtinebit.'' 

He  said,  he  always  leaned  (even  where  he  had  himself  no  doubt)  to 
make  cases  for  the  opinion  of  the  court ;  not  only  for  the  greater  satisfac- 
tion of  the  parties  in  the  particular  cause,  but  to  prevent  other  disputes, 
by  making  the  rules  of  law  and  the  ground  upon  which  they  are  established 
certain  and  notorious;  but  he  took  particular  care  that  this  should  not 
create  delay  or  expense  to  the  parties,  and  therefore  he  always  dictated  the 
case  in  court  and  saw  it  signed  by  counsel,  before  another  cause  was  called ; 
and  always  made  it  a  condition  in  the  rule,  ''  that  it  should  be  set  down  to 
be  argued  within  the  first  four  days  of  the  term."  Upon  the  same  prin- 
ciple, the  motion  "to  put  off  the  argument  of  this  case  to  the  next  term/' 
was  refused ;  and  the  plaintiff  will  now  have  his  judgment  within  a  few 
days,  as  soon  as  he  could  have  entered  it  up  if  no  case  had  been  reserved. 
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at  the  expense  of  a  single  atgument  only ;  and  some  rules  of  the  maritime 
law,  applicable  to  a  variety  of  cases,  will  be  better  known.  He  said,  before 
he  entered  into  it  particularly,  he  would  lay  down  a  few  principles,  viz. :  — 

If  a  freighted  ship  becomes  accidentally  disabled  on  its  voyage  (without 
the  fault  of  the  master),  the  master  has  his  option  of  two  things;  either  to 
refit  it  (if  that  can  be  done  with  convenient  time),  or  to  hire  another  ship 
to  carry  the  goods  to  the  port  of  delivery.  If  the  merchant  disagrees  to 
this,  and  will  not  let  him  do  so,  the  master  will  be  entitled  to  the  whole 
freight  of  the  full  voyage.  And  so  it  was  determined  in  the  House  of 
Lords,  in  that  case  of  Lutwidge  &  How  v.  Grey  et  aL 

As  to  the  value  of  the  goods,  it  is  nothing  to  the  master  of  the  ship 
"whether  the  goods  are  spoiled  or  not"  Provided  the  freighter  takes 
them,  it  is  enough  if  the  master  has  cairied  them  ;  for  by  doing  so  he  has 
earned  his  freight.  And  the  merchant  shall  be  obliged  to  take  all  that  are 
saved,  6r  none ;  he  shall  not  take  some,  and  abandon  the  rest,  and  so  pick 
and  choose  what  he  likes,  taking  that  which  is  not  damaged,  and  leaving 
that  which  is  spoiled  or  damaged.  If  he  abandons  all,  he  is  excused  freight ; 
and  he  may  abandon  all,  though  they  are  not  all  lost.  (I  call  the  freighter 
the  merchant,  and  the  other  the  master,  for  the  clearer  distinction.) 

Now  here  is  a  capture  without  any  fault  of  the  master,  and  then  a  re- 
capture. The  merchant  does  not  abandon,  but  takes  the  goods,  and  does 
not  require  the  master  to  carry  them  to  Lisbon,  the  port  of  delivery.  In- 
deed, the  master  could  not  carry  them  in  the  same  ship,  for  it  was  disabled, 
and  was  itself  abandoned  to  the  insurers  of  it ;  and  he  would  not  desire  to 
find  another,  because  the  freight  was  higher  from  Biddeford  to  Lisbon,  than 
from  Newfoundland  to  Lisbon. 

There  can  be  no  doubt  but  that  some  freight  is  due,  for  the  goods  were 
not  abandoned  by  the  freighter,  but  received  by  him  of  the  recaptor. 

The  question  will  be  "  what  freight  1 " 

The  answer  is  "  a  ratable  freight,"  i.  e.,  pro  rata  ttineris. 

If  the  master  has  his  election  to  provide  another  ship  to  (»xrj  the  goods 
to  the  port  of  delivery,  and  the  merchant  does  not  even  desire  him  to  do 
so,  the  master  is  still  entitled  to  a  proportion,  pro  rata,  of  the  former  part 
of  the  voyage. 

I  take  the  proportion  of  the  salvage  here  to  be  half  of  the  whole  cargo, 
upon  the  state  of  the  case  as  here  agreed  upon.  And  it  is  reasonable  that 
the  half  here  paid  to  the  recaptor  should  be  considered  as  lost.  For  the 
recaptor  was  not  obliged  to  agree  to  a  valuation,  but  he  might  have  had 
the  goods  actually  sold,  if  he  had  so  pleased,  and  taken  half  the  produce ; 
and  therefore  the  half  of  them  are  as  much  lost  as  if  they  remained  in  the 
enemy's  hands.  So  that  half  the  goods  must  be  considered  as  lost,  and  half 
as  saved. 

Here  the  master  had  come  seventeen  days  of  his  voyage,  and  was  within 
four  days  of  the  destined  port  when  the  accident  happened.     Therefore  he 
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ought  to  be  paid  his  freight  for  \\  parts  of  the  full  voyage,  for  that  half  of 
the  oai^  which  was  saved. 

I  find  by  the  ancientest  laws  in  the  world  (the  Rhodian  laws),  that  the 
master  shall  have  a  ratable  proportion,  where  he  is  in  no  fault.  And  Con- 
solato  del  Mere,  a  Spanish  book,  is  also  agreeable  thereto.  Ever  since  the 
laws  of  Oleron,  it  has  been  settled  thus.  In  the  Usages  and  Customs  of 
the  Sea  (a  French  book),  with  observations  thereon,  the  fourth  article  of 
the  Laws  of  Oleron  is,  '^  That  if  a  vessel  be  rendered  unfit  to  proceed  in  her 
voyage,  and  the  mariners  save  as  much  of  the  lading  as  possibly  they  can ; 
if  the  merchants  require  their  goods  of  the  master,  he  may  deliver  them,  if 
he  pleases,  they  paying  the  freight  in  proportion  to  the  part  of  the  voyage 
that  is  performed,  and  the  costs  of  the  salvage;  but  if  the  master  can 
readily  repair  his  ship,  he  may  do  it,  or  if  he  pleases,  he  may  freight  an- 
other ship  to  perform  his  voyage."  Amongst  the  observations  thereon,  the 
first  is,  "  that  this  law  does  not  relate  to  a  total  and  entire  loss,  but  only 
to  salvage ;  or  rather,  not  to  the  shipwreck,  but  to  the  disabling  of  a  ship, 
so  that  she  cannot  proceed  in  her  voyage  without  refitting ;  in  which  case 
the  merchants  may  have  their  goods  again,  paying  the  freight  in  proportion 
to  the  way  the  ship  made." 

The  observation  adds  further,  ''  That  if  the  master  can,  in  a  little  time, 
refit  his  vessel  and  render  her  fit  to  continue  her  voyage  (that  is,  if  he  can 
do  it  in  three  days'  time  at  the  most,  according  to  the  Hanse-Town  laws), 
or  if  he  will  himself  take  freight  for  the  merchandise  aboard  another  ship, 
bound  for  the  same  port  to  which  he  was  bound,  he  may  do  it ;  and  if  the 
accident  did  not  happen  him  by  any  fault  of  his,  then  the  freight  shall  be 
paid  him.**  The  thirty-seventh  article  of  the  Laws  of  Wisbury  is  to  the 
very  same  purport. 

Roccius  de  Navibus  et  Naulo,  in  note  eighty-first,  says :  "  Declara  hoc 
dictum.  Ubi  nauta  munere  vehendi  in  parte  sit  functus,  quia  tunc  pro 
parte  itineris  quo  merces  inventse  sint,  vecturam  deberi  eequitas  suadet ;  et 
pro  ea  rata  mercedis  solutio  fieri  debet.  Ita  Patil  de  Castro,  etc."  (Then 
a  string  of  authorities  follows.)  ''  Et  probat  Joannes  de  Evia,  etc. ;  qui  hoc 
extendit  in  casu  quo  merces  fuerint  deperditse  (totally  lost)  una  cum  navi, 
et  certa  pars  ipsarum  mercium  postea  fuerit  salvata  et  recuperata;  tunc 
naulum  deberi  pro  rata  mercium  recuperatarum,  et  pro  rata  itineris  usque 
ad  locum  in  quo  casus  ad  versus  acciderat,  fundat,  etc."  (And  then  he  goes 
on  with  authorities.)  "  Item  declara,  quod  si  dominus  sen  magister  navis 
solvent  mercatori  pretium  mercium  deperditarum,  tunc  tenet ur  mercator 
ad  solutionem  nauli ;  quia  merces  habentur  ac  si  salvatae  fuissent.'' 

In  another  book  entitled  The  Ordinance  of  Lewis  the  XIV.,  established 
in  1681  (collected  and  compiled  under  the  authority  of  M.  Colbert),  the 
same  rules  are  laid  down,  particularly  in  the  eighteenth,  nineteenth,  twenty- 
first,  and  twenty-second  articles.  Article  eighteenth  directs.  That  no  freight 
shall  be  due  for  goods  lost  by  shipwreck,  or  taken  by  pirates  or  enemies. 


182  MENETONE  V.  ATHAWES.  [CHAP.  II. 

Article  nineteenth  is,  That  if  the  ship  and  goods  be  ransomed,  the  master 
shall  be  paid  his  freight  to  the  place  where  they  were  taken ;  and  he  shall 
be  paid  his  whole  freight,  if  he  conduct  them  to  the  place  agreed  on,  he 
contributing  towards  the  ransom.  (Article  twentieth  settles  the  rate  of 
contribution.)  Article  twenty-first,  The  master  shall  likewise  be  paid  the 
freight  of  goods  saved  from  shipwreck,  he  conducting  them  to  the  place 
appointed.  Article  twenty-second,  If  he  cannot  find  a  ship  to  carry  thither 
the  goods  preserved,  he  shall  only  be  paid  his  freight  in  proportion  to 
what  he  has  performed  of  the  voyage. 

And  the  case  in  the  House  of  Lords  between  Lutwidge  &  How  9,  Gray 
et  al,  is  also  in  point,  and  was  well  considered  there.  And  Lord  Talbot 
gave  the  reasons  of  the  judgment  of  the  House,  at  length. 

Therefore  in  the  present  case,  a  ratable  proportion  of  freight  ought  to  be 
paid  for  half  the  goods. 

It  is  quite  immaterial  what  the  merchant  made  of  the  goods  afterward, 
for  the  master  hath  nothing  at  all  to  do  with  the  goodness  or  badness  of 
the  market ;  nor  indeed  can  that  be  properly  known  till  after  the  freight  is 
paid,  for  the  master  is  not  bound  to  deliver  the  goods  till  after  he  is  paid 
his  freight.  No  sort  of  notice  was  taken  of  that  matter  in  the  case  of  Lut- 
widge &  How  V.  Gray,  in  the  House  of  Lords ;  and.  yet  there  the  tobacco 
was  damaged  very  greatly,  even  so  much  that  a  great  part  of  it  was  burnt 
at  the  scales  at  Glasgow. 

Therefore  the  verdict  must  be  for  60/.  14«.,  which,  upon  computation, 
amounts  to  the  ratable  proportion  of  the  freight,  being  ^{  of  75^,  the  half 
of  150/. 

Consequently,  the  verdict  which  was  for  70/.  must  be  set  right,  and 
made  60/.  14<.  Let  tJie  postea  be  delivei'ed  to  the  plaintiff. 


MENETONE  v.  ATHAWES. 
Ik  the  Kino's  Bench,  November  22,  1764. 

[Reported  in  8  Burrow,  1692.] 

This  was  an  action  by  a  shipwright  for  work  and  labor  done  and  mate-' 
rials  provided,  in  repairing  the  defendant's  ship.  And  the  question  was, 
''  Whether  the  plaintiff  was  entitled  to  recover,  under  the  following  circum- 
stances." 

The  ship,  being  damaged,  was  obliged  to  put  back,  in  order  to  be  repaired 
in  dock ;  and  was  to  have  gone  out  of  the  dock  on  a  Sunday ;  in  the  interim, 
viz.  on  the  day  before,  and  when  only  three  hours'  work  was  wanting  to  com- 
plete the  repair,  a  fire  happened  at  an  adjacent  brew-house,  and  was  commu- 
nicated to  the  dock ;  and  the  ship  was  burnt. 
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N.  B.  It  was  the  shipwright's  own  dock  ?  and  the  owner  of  the  ship  had 
agreed  to  pay  him  5L  for  the  use  of  it. 

This  case  was  argued  on  Tuesday,  the  1 3th  of  this  month,  by  Mr.  Murphy, 
for  the  plaintiff;  and  Mr.  Dunning,  for  the  defendant. 

For  the  plaintiff,  it  was  insisted  that  he  was  not  answerable  for  this  event, 
which  happened  without  his  neglect  or  default ;  unless  there  had  been  some 
special  undertaking. 

Indeed,  a  tenant  is  bound  to  provide  the  landlord  as  good  a  house,  in 
case  of  its  being  burnt,  if  he  covenants  to  deliver  up  the  house  to  him 
again,  in  as  good  repair  as  it  was  then :  upon  such  a  special  undertaking 
an  action  would  lie,  but  not  otherwise.  Doctor  and  Student,  dialogue  2, 
chap.  4. 

In  the  case  of  wagoners  and  common  carriers,  they  are  bound  to  answer 
for  the  goods  against  all  events  but  acts  of  God  and  of  the  enemies  of  the 
king.  Coggs  V.  Bernard  ^ ;  Amies  v,  Stephens.'  And  a  gaoler  is  excusable 
from  escapes  in  those  cases.'  And  in  like  manner,  where  it  is  the  act  of 
God,  the  person  who  has  the  custody  of  another  man's  property  is  excused. 

The  plaintiff  here  was  a  general  bailee  only,  therefore  not  chargeable.^ 
He  was  only  obliged  to  keep  it  as  he  would  keep  his  own. 

The  case  of  Coggs  v.  Bernard  in  2  Ld.  Raym.  909,  overrules  Southcote's 
case  in  4  Co.  84. 

Even  a  pawn  remains  the  property  of  the  original  owner.  Sir  John 
Hartopp  V.  Hoare.^  The  plaintiff  was  considered  as  a  mere  bailee,  for  safe 
custody  only. 

In  insurances  made  by  merchants,  it  is  usual  to  insert  docks.  The  men 
were  on  board  of  this  ship  (though  that  makes  no  difference). 

The  plaintiff  therefore  was  not  answerable  for  this  loss  of  the  ship.  And 
if  the  plaintiff  be  not  liable  for  the  loss  of  the  ship,  he  is  entitled  to  be  paid 
for  his  work  and  materials.  The  materials  must  be  considered  as  having 
been  delivered.  The  merchant  always  pays  ^L  for  the  hire  of  a  dock,  and 
so  he  agreed  to  do  in  this  case.  And  these  materials  were  delivered  on 
board  his  ship  in  this  dock. 

When  tithes  are  set  out,  they  are  thereby  vested  in  the  parson,  and  he 
may  maintain  trespass  for  any  injury  done  to  them. 

The  defendant  might  have  sold  this  ship  while  it  was  in  the  dock,  and 
these  materials  would  have  been  part  of  it  The  fixing  them  to  the  ship 
was  a  delivery  of  them.  The  adjunct  must  go  with  the  subject  Dr.  Cowell 
in  treating  of  the  various  modes  of  acquiring  property,  is  of  this  opinion. 

Mr.  Dunning,  contra,  for  the  defendant. 

The  question  is,  "  Whether  the  plaintiff  is  entitled  to  be  paid  by  the  de- 
fendant for  that  work  and  labor  from  which  the  defendant  neither  did  nor 
could  reap  any  advantage." 

1  2  Ld.  Raym.  909.  ^  1  Str. ,  128.  *  1  Ro.  Abr.  808,  pi.  6,  6. 

«  1  Inst  89.  *  2  Str.  1187. 
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The  plaintifT  was  obliged  to  redeliver  the  ship  safe,  having  undertaken  to 
repair  it. 

The  defendant  has  had  no  benefit  from  the  plaintiff's  labor  or  materials; 
neither  was  the  plaintiff's  undertaking  completely  performed. 

Carriers  and  hoy-men  cannot  be  entitled  to  be  paid  for  carrying  things 
that  perish  before  they  are  delivered ;  nor  jewellers,  for  setting  a  jewel  that 
is  destroyed  before  it  is  set.  So  a  tailor,  where  the  cloth  is  destroyed  before 
the  suit  is  finished.     So  of  any  unfinished,  incomplete  undertaking. 

As  there  is  no  express  agreement  to  support  this  action,  the  court  will 
not  imply  any. 

Mr.  Murphy  in  reply.  As  to  the  defendant's  not  having  had  the  benefit 
of  the  repair.  There  is  no  reason  why  the  shipwright  should  not  be  paid 
for  his  work  and  labor  and  materials.  ''Digest,''  title  de  negoUU  gestU. 
The  defendant  might  have  insured  his  ship. 

Nothing  can  be  due  to  a  carrier  or  hoy-man  till  the  delivery  of  the  goods 
at  the  destined  place,  fiut  these  materials  were  delivered,  and  the  work 
and  labor  actually  done. 

Suppose  a  horse,  sent  to  a  farrier's  to  be  cured,  is  burnt  in  the  stable 
before  the  cure  is  completely  effected;  shall  not  the  farrier  be  paid  for 
what  he  has  already  done  1 

A  pawnbroker,  if  the  pawn  is  destroyed  by  the  act  of  God,  shall  recover 
the  money  lent. 

Lord  Mansfield.  This  is  a  desperate  case  for  the  defendant  (though 
compassionate).  I  doubt  it  is  very  difficult  for  him  to  maintain  his  point. 
Besides  it  is  stated,  ''  That  he  paid  5/.  for  the  use  of  the  dock." 

Mr.  Justice  Wilmot.  So  that  it  is  like  a  horse  that  a  farrier  was  curing 
being  burnt  in  the  owner's  own  stable. 

Mr.  Attorney 'General  being  retained  to  argue  it  for  the  defendant, 

The  court  offered  to  hear  a  second  argument  from  him,  if  he  thought  he 
could  maintain  his  case,  but  seemed  to  think  it  would  be  a  very  difficult 
matter  to  do  it. 

Mr.  Attorney-General  appeared  to  entertain  very  little  hope  of  success : 
however,  he  desired  a  day  or  two  to  consider  of  it.     But 

Mr.  Recorder  now  moving  "  That  the  postea  might  be  delivered  to  the 
plaintiff,"  — 

The  Attorney 'General  did  not  oppose  it. 

And  a  Rule  was  made  accordingly, 

That  the  postea  be  delivered  to  the  plaintiff! 
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CUTTER^  Administratrix  of  CUTTER,  v.  POWELL, 
In  the  King's  Bench,  June  9,  1795. 

[Reported  in  6  Term  Reporti,  820.] 

To  assumpsit  for  work  and  labor  done  by  the  intestate,  the  defendant 
pleaded  the  general  issue.  And  at  the  trial  at  Lancaster  the  jury  found  a 
verdict  for  the  plaintiff  for  31/.  10«.,  subject  to  the  opinion  of  this  court  on 
the  following  case. 

The  defendant  being  at  Jamaica  subscribed  and  delivered  to  T.  Cutter  the 
intestate  a  note,  whereof  the  following  is  a  copy ;  '*  Ten  days  after  the  ship 
Governor  Parry,  myself  master,  arrives  at  Liverpool,  I  promise  to  pay  to 
Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  proceeds,  continues, 
and  does  his  duty  as  second  mate  in  the  said  ship  from  hence  to  the  port  of 
Liverpool.  Kingston,  July  31st,  1793."  The  ship  Governor  Parry  sailed 
from  Kingston  on  the  2d  of  August,  1793,  and  arrived  in  the  port  of  Liver- 
pool on  the  9th  of  October  following.  T.  Cutter  went  on  board  the  ship  on 
the  3l8t  of  July,  1793,  and  sailed  in  her  on  the  2d  day  of  August,  and  pro- 
ceeded, continued,  and  did  his  duty  as  second  mate  in  her  from  Kingston 
until  his  death,  which  happened  on  the  20th  of  September  following,  and 
before  the  ship's  arrival  in  the  port  of  Liverpool.  The  usual  wages  of  a 
second  mate  of  a  ship  on  such  a  voyage,  when  shipped  by  the  month  out  and 
home,  is  four  pounds  per  month  :  but  when  seamen  are  shipped  by  the  run 
from  Jamaica  to  England,  a  gross  sum  is  usually  given.  The  usual  length 
of  a  voyage  from  Jamaica  to  Liverpool  is  about  eight  weeks. 

This  was  argued  last  term  by  J.  Heywood  for  the  plaintiff :  but  the  court 
desired  the  case  to  stand  over,  that  inquiries  might  be  made  relative  to  the 
usage  in  the  commercial  world  on  these  kinds  of  agreements.  It  now  ap- 
peared that  there  was  no  fixed  settled  usage  one  way  or  the  other ;  but  sev- 
eral instances  were  mentioned  as  having  happened  within  these  two  years, 
in  some  of  which  the  merchants  had  paid  the  whole  wages  under  circum- 
stances similar  to  the  present,  and  in  others  a  proportionable  part  The 
case  was  now  again  argued  by 

Ckambre  for  the  plaintiff,  and 

Wood  for  the  defendant 

Lord  Kenton,  C.  J.  I  should  be  extremely  sorry  that  in  the  decision 
of  this  case  we  should  determine  against  what  has  been  the  received  opinion 
in  the  mercantile  world  on  contracts  of  this  kind,  because  it  is  of  great 
importance  that  the  laws  by  which  the  contracts  of  so  numerous  and  so  use- 
ful a  body  of  men  as  the  sailors  are  supposed  to  be  guided  should  not 
be  overturned.  Whether  these  kind  of  notes  are  much  in  use  among  the 
seamen,  we  are  not  sufficiently  informed ;  and  the  instances  now  stated  to  us 
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from  Liverpool  are  too  recent  to  form  anythiDg  like  usage.  But  it  seems  to 
me  at  present  that  the  decision  of  this  case  may  proceed  on  the  particular 
words  of  this  contract  and  the  precise  facts  here  stated,  without  touching 
marine  contracts  in  general.  That  where  the  parties  have  come  to  an  ex- 
press contract  none  can  he  implied  has  prevailed  so  long  as  to  be  reduced 
to  an  axiom  in  the  law.  Here  the  defendant  expressly  promised  to  pay  the 
intestate  thirty  guineas,  provided  he  proceeded,  continued,  and  did  bis  duty 
as  second  mate  in  the  ship  from  Jamaica  to  Liverpool ;  and  the  accompany- 
ing circumstances  disclosed  in  the  case  are  that  the  common  rate  of  wages 
is  four  pounds  per  month,  when  the  party  is  paid  in  proportion  to  the  time 
he  serves;  and  that  this  voyage  is  generally  performed  in  two  months. 
Therefore  if  there  had  been  no  contract  between  these  parties,  all  that  the 
intestate  could  have  recovered  on  a  quantum  meruit  for  the  voyage  would 
have  been  eight  pounds ;  whereas  here  the  defendant  contracted  to  pay 
thirty  guineas  provided  the  mate  continued  to  do  his  duty  as  mate  during 
the  whole  voyage,  in  which  case  the  latter  would  have  received  nearly  four 
times  as  much  as  if  he  were  paid  for  the  number  of  months  be  served.  He 
stipulated  to  receive  the  larger  sum  if  the  \^hole  duty  were  performed,  and 
nothing  unless  the  whole  of  that  duty  were  peiformed  :  it  was  a  kind  of  in- 
surance. On  this  particular  contract  my  opinion  is  formed  at  present ;  at 
the  same  time  I  must  say  that  if  we  were  assured  that  these  notes  are  in 
universal  use,  and  that  the  commercial  world  have  received  and  acted  upon 
them  in  a  different  sense,  I  should  give  up  my  own  opinion. 

AsHHUBST,  J.  We  cannot  collect  that  there  is  any  custom  prevailing 
among  merchants  on  these  contracts ;  and  therefore  we  have  nothing  to  guide 
us  but  the  terms  of  ^he  contract  itself.  This  is  a  written  contract,  and  it 
speaks  for  itself.  And  as  it  is  entire,  and  as  the  defendant's  promise  de- 
pends on  a  condition  precedent  to  be  performed  by  the  other  party,  the  con- 
dition must  be  performed  before  the  other  party  is  entitled  to  receive 
anything  under  it.  It  has  been  aligned,  however,  that  the  plaintiff  may  now 
recover  on  a  quantum  meruit ;  but  she  has  no  right  to  desert  the  agreement ; 
for  wherever  there  is  an  express  contract,  the  parties  must  be  guided  by  it ; 
and  one  party  cannot  relinquish  or  abide  by  it  as  it  may  suit  bis  advantage. 
Here  the  intestate  was  by  the  terms  of  his  contract  to  perform  a  given  duty 
before  he  could  call  upon  the  defendant  to  pay  him  anything ;  it  was  a  con- 
dition precedent,  without  performing  which  the  defendant  is  not  liable. 
And  that  seems  to  me  to  conclude  the  question  ;  the  intestate  did  not  per- 
form the  contract  on  his  part ;  he  was  not  indeed  to  blame  for  not  doing  it ; 
but  still  as  this  was  a  condition  precedent,  and  as  he  did  not  perform  it, 
his  representative  is  not  entitled  to  recover. 

Grose,  J.  In  this  case  the  plaintiff  must  either  recover  on  the  particular 
stipulation  between  the  parties,  or  on  some  general  known  nile  of  law,  the 
latter  of  which  has  not  been  much  relied  upon.  I  have  looked  into  the 
laws  of  Oleron,  and  I  have  seen  a  late  case  on  this  subject  in  the  Court  of 
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Comnion  Pleas,  Chandler  v.  Greaves  J  I  have  also  inquired  into  the  practice 
of  the  merchants  in  the  city,  and  have  been  informed  that  these  contracts 
are  not  considered  as  divisible,  and  that  the  seaman  must  perform  the  voy- 
age otherwise  he  is  not  entitled  to  his  wages ;  though  I  must  add  that  the 
result  of  my  inquiries  has  not  been  perfectly  satisfactory,  and  therefore  I  do 
not  rely  upon  it.  The  laws  of  Oleron  are  extremely  favorable  to  the  seamen  ; 
so  much  so  that  if  a  sailor,  who  has  agreed  for  a  voyage,  be  taken  ill  and  put 
on  shore  before  the  voyage  is  completed,  he  is  nevertheless  entitled  to  his 
whole  wages  after  deducting  what  has  been  laid  out  for  him.  In  the  case 
of  Chandler  v.  Greaves,  where  the  jury  gave  a  verdict  for  the  whole  wages  to 
the  plaintiff,  who  was  put  on  shore  on  account  of  a  broken  leg,  the  court  re- 
fused to  grant  a  new  trial,  though  I  do  not  know  the  precise  grounds  on 
which  the  court  proceeded.  However  in  this  case  the  agreement  is  conclu- 
sive ;  the  defendant  only  engaged  to  pay  the  intestate  on  condition  of  his 
continuing  to  do  his  duty  on  board  during  the  whole  voyage ;  and  the  latter 
was  to  be  entitled  either  to  thirty  guineas  or  to  nothing,  for  such  was  the 
contract  between  the  parties.  And  when  we  recollect  how  large  a  price  was 
to  l)e  given  in  the  event  of  the  mate  continuing  on  board  during  the  whole 
voyage,  instead  of  the  small  sum  which  is  usually  given  per  month,  it  may 
fairly  be  considered  that  the  parties  themselves  understood  that  if  the 
whole  duty  were  performed,  the  mate  was  to  receive  the  whole  sum,  and 
that  he  was  not  to  receive  anything  unless  he  did  continue  on  board  during 
the  whole  voyage.  That  seems  to  me  to  be  the  situation  in  which  the  mate 
chose  to  put  himself ;  and  as  the  condition  was  not  complied  with,  his  repre- 
sentative cannot  now  recover  anything.  I  believe,  however,  that  in  point 
of  fact,  these  notes  are  in  common  use,  and  perhaps  it  may  be  prudent  not 
to  determine  this  case  until  we  have  inquired  whether  or  not  there  has  been 
any  decision  upon  them. 

Lawrence,  J.  If  we  are  to  determine  this  case  according  to  the  terms  of 
the  instrument  alone,  the  plaintiff  is  not  entitled  to  recover,  because  it  is  an 
entire  contract.  In  Salk.  65,  there  is  a  strong  case  to  that  effect ;  there 
debt  was  brought  upon  a  writing,  by  which  the  defendant's  testator  had 
appointed  the  plaintiff's  testator  to  receive  his  rents,  and  promised  to  pay 
him  100/.  per  annum  for  his  service;  the  plaintiff  showed  that  the  defend- 
ant's testator  died  three  quarters  of  a  year  after,  during  which  time  he 
served  him,  and  he  demanded  75Z.  for  three  quarters ;  after  judgment  for 
the  plaintiff  in  the  Common  Pleas,  the  defendant  brought  a  writ  of  eiTor, 
and  it  was  ai^ed  that  without  a  full  year's  service  nothing  could  be  due, 
for  that  it  was  in  nature  of  a  condition  precedent ;  that  it  being  one  con- 
sideration and  one  debt  it  could  not  be  divided ;  and  this  court  were  of  that 
opinion,  and  reversed  the  judgment.  With  regard  to  the  common  case  of 
an  hired  servant,  to  which  this  has  been  compared ;  such  a  servant,  though 
hired  in  a  general  way,  is  considered  to  be  hired  with  reference  to  the  gen- 

1  HiL  82  Geo.  8  C.  B. 


188  APPLEBY  V.   DODS.  [CHAP.  H. 

eral  understanding  upon  the  subject^  that  the  8ei*vant  shall  be  entitled  to  his 
wages  for  the  time  he  serves  though  he  do  not  continue  in  the  service  dur- 
ing the  whole  year.  So  if  the  plaintiff  in  this  case  could  have  proved  any 
usage  that  persons  in  the  situation  of  this  mate  are  entitled  to  wages 
in  proportion  to  the  time  they  served,  the  plaintiff  might  have  recovered 
according  to  that  usage.  But  if  this  is  to  depend  altogether  on  the  terms 
of  the  contract  itself,  she  cannot  recover  anything.  As  to  the  case  of  the 
impressed  man,  perhaps  it  is  an  excepted  case ;  and  I  believe  that  in  such 
cases  the  king's  officers  usually  put  another  person  on  board  to  supply  the 
place  of  the  impressed  man  during  the  voyage,  so  that  the  service  is  still 
performed  for  the  benefit  of  the  owners  of  the  ship. 

Postea  to  the  defendant^ 
unless  some  other  information  relative  to  the  usage  in  cases  of  this  kind 
should  be  laid  before  the  court  before  the  end  of  this  term  ;  but  the  case 
was  not  mentioned  again. 


APPLEBY  V.   DODS. 
In  the  King's  Bench,  April  18,  1807. 

[ReporUd  in  8  Eati,  dOO.j 

In  ASSUMPSIT  for  a  seaman's  wages,  it  appeared  at  the  trial  at  the  last 
sittings  at  Guildhall,  that  the  plaintiff  served  as  a  mariner  on  board  a 
West  India  ship  belonging  to  the  defendant,  under  the  usual  articles,  which 
stated  the  ship  to  be  "  bound  for  the  ports  of  Madeira,  any  of  the  West 
India  Islands,  and  Jamaica,  and  to  return  to  London ; "  and  in  consider- 
ation of  "  the  monthly  or  other  wages  there  mentioned,"  the  seamen  sev- 
erally undertook  to  "  perform  the  above-mentioned  voyage : "  and  the 
master  agreed  with  and  hired  them  ''  for  the  said  voyage  at  such  monthly 
wages,  to  be  paid  pursuant  to  the  laws  of  Great  Britain  ; "  and  the  seamen 
bound  themselves  to  do  their  duty,  etc.,  as  seamen  ''at  all  places  where  the 
ship  should  put  in  or  anchor  during  the  said  ship's  voyage;  and  not  to  go 
out  of  the  same  on  board  any  other  vessel,  or  be  on  shore  on  any  pretence 
whatsoever,  till  the  voyage  was  ended,  and  the  ship  discharged  of  her  cargo, 
without  leave,"  etc,  and  in  default  thereof  to  be  liable  to  the  penalties  men- 
tioned in  the  statutes  2  G.  2,  c.  36  and  37  G.  3,  c.  73.  ''  And  it  was  further 
agreed  that  no  seaman,  etc.,  shall  demand  or  be  entitled  to  his  wages,  or 
any  part  thereof,  until  the  arrival  of  the  said  ship  at  the  above-mentioned 
port  of  discharge,  and  her  cargo  delivered,"  etc.  It  was  proved  that  the 
ship  sailed  fVom  Gravesend  on  the  11th  of  February,  1806,  with  a  full 
cargo  of  goods  for  Madeira,  which  she  delivered  there  in  April,  and  there 
took  in  a  full  cargo  of  wine,  part  of  which  she  afterwards  delivered  at 
Dominica ;  and  from  thence  proceeded  to  Kingston  in  Jamaica,  where  she 
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delivered  other  part  of  the  wine,  and  took  in  Government  stores  for  Port 
Antonio,  another  port  of  Jamaica,  which  were  there  delivered ;  and  then 
proceeded  to  Martha  Bray  in  the  same  island,  where  she  arrived  on  the 
28th  of  June,  and  delivered  the  remainder  of  the  wine  shipped  at  Madeii-a; 
and  then  loaded  with  sugars,  etc.  for  London,  and  sailed  on  the  27th  of 
July,  and  was  afterwards  lost  at  sea  on  the  28th  of  August,  in  the  course  of 
her  passage  home.  And  thereupon  it  was  contended  on  the  part  of  the 
plaintiff,  that  the  voyage  being  by  the  terms  of  it  divided  into  three  parts, 
first  to  Madeira,  next  to  the  West  Indies,  and  then  home;  and  freight, 
which  is  called  the  Mother  of  Wages,  having  been  earned  in  the  two  first 
stages  of  the  voyage ;  he  was  entitled  to  recover  his  wages  pro  rata  for  so 
many  entire  months  (the  reservation  belug  monthly)  as  had  elapsed  between 
the  original  inception  of  the  contract  and  the  27th  of  July,  when  the  ship 
sailed  from  Martha  Bray,  her  last  port  of  delivery  in  Jamaica.  And  in  aid 
of  this  construction  it  was  remarked,  that  though  in  the  clause  restricting 
the  demand  for  wages  **  until  the  arrival  of  the  ship  at  the  above-mentioned 
port  of  discharge,**  the  word  port  is  there  used  in  the  singular  number ;  yet 
that  considering  the  whole  tenor  of  the  agreement,  and  that  in  the  previous 
part  of  it  the  ship  is  described  to  be  ''bound  for  the  ports  of  Madeira,"  etc. 
(in  the  plural),  and  that  the  voyage  was  divisible  into  three  distinct  parts, 
so  as  for  the  ship  to  have  earned  freight  on  the  two  first  parts,  though  she 
were  lost  on  her  return  home ;  the  word  port,  in  the  latter  part,  must  be 
construed  reddendo  nngula  singtUis,  as  applicable  to  each  port  of  discharge 
in  the  course  of  the  voyage.  Lord  Ellenborouoh,  however,  was  of  opinion 
that  the  true  construction  of  the  articles  founded  on  the  policy  of  the 
Act  of  the  37  Geo.  3,  c.  73,  excluded  the  plaintiff  from  recovering  wages 
pro  rata,  inasmuch  as  the  ship  never  arrived  at  her  port  of  discharge,  which 
he  considered  to  be  London ;  and  thereupon  nonsuited  the  plaintiff. 

Wigky  now  moved  to  set  aside  the  nonsuit. 

Lord  Ellenborouoh,  C.  J.  The  terms  of  the  contract  in  question  are 
quite  clear  and  reasonable  :  they  relate  to  a  voyage  out  to  Madeira  and  any 
of  the  West  India  Islands,  and  to  return  to  London ;  and  there  is  an  ex- 
press stipulation  ''  that  no  seaman  shall  demand  or  be  entitled  to  his  wages, 
or  any  part  thereof,  until  the  arrival  of  the  ship  at  the  above-mentioned 
port  of  discharge,"  etc. ;  which  must  refer  to  London.  And  though  the 
reason  of  this  stipulation  was,  no  doubt,  to  oblige  the  mariners  to  return 
home  with  the  ship,  and  not  to  desert  her  in  the  West  Indies,  yet  the 
terms  of  it  are  general,  and  include  the  present  case  :  and  we  cannot  say, 
against  the  express  contract  of  the  parties,  that  the  seamen  shall  recover 
pro  rata,  although  the  ship  never  did  reach  her  port  of  dischai^e  named. 
The  anxious  policy  of  the  legislature  to  enforce  the  return  home  of  seamen 
in  their  ships  from  the  West  Indies,  in  addition  to  the  forfeiture  of  wages, 
has  also  given  penalties  in  case  of  disobedience  to  their  personal 
obligations. 
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Lawrence,  J.  The  case  before  Lord  Holt  was  rightly  decided  upon  the 
general  principles  of  law,  arising  on  the  contract,  whatever  counter  remedy 
there  might  have  been  upon  the  bonds.  And  tiie  Court  of  Chancery  after- 
wards, in  giving  relief  to  the  representatives  of  the  captain,  against  whom 
the  recovery  was  had  at  law,  upon  a  bill  filed  against  the  ship-owners  and 
the  company,  might  have  considered  that  there  was  something  unreasonable 
in  the  bargain. 

Fer  Curiam,  Rule  rtfuwdL 


LIDDARD  V.   LOPES  and  Another. 
Ik  the  King's  Bench,  February  7,  1809. 

[Reported  in  10  East,  626.] 

The  plaintiff  brought  ifuiebitatus  asmmpwt  for  the  freight  of  goods,  and 
also  for  the  use  and  hire  of  a  ship  used  by  the  defendants  with  a  cai^ 
belonging  to  them ;  with  counts  also  for  demurrage,  and  for  work  and 
labor ;  and  at  the  trial  before  Lord  Ellenborough,  C.  J.,  in  London,  a 
verdict  was  taken  for  the  plaintiff  for  1000^.,  subject,  as  to  the  amount,  to 
the  award  of  an  arbitrator,  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  upon  the  following  case. 

The  plaintiff  was  the  owner  of  the  ship  Mayflower :  the  defendants  were 
merchants  in  London :  and  on  the  24th  of  August,  1807,  an  agreement  in 
writing,  in  the  nature  of  a  charter-party,  was  entered  into  between  them, 
whereby  it  was  "  mutually  agreed  between  W.  Liddard,  owner  of  the  ship 
the  Mayflower,  then  lying  at  Hull,  and  Messrs.  Lopes  and  Collins  of  London, 
merchants,  that  the  said  ship  being  tight,  etc.,  should,  with  all  convenient 
speed,  proceed  to  Shields,  and  there  load  from  the  factors  of  the  freighters 
a  full  and  complete  cargo  of  coals  in  bulk,  and  proceed  therewith  to  Lisbon 
with  the  first  convoy,  and  deliver  the  same  on  being  paid  freight,  at  the 
rate  of  45/.  per  keel,  together  with  bL  per  cent  primage,  in  lieu  of  port 
charges  and  pilotage  (the  act  of  God,  the  king's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever,  during  the  said  voyage,  always  excepted), 
the  freight  to  be  paid  on  right  delivery  of  the  cargo.  Fifteen  running  days 
are  to  be  allowed  the  said  merchants  (if  the  ship  is  not  sooner  dispatched) 
for  unloading  the  ship  at  Lisbon,  and  the  customary  time  to  load  at  Shields ; 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days  at  5/.  per 
day.  Penalty  for  non-performance  of  this  agreement,  500Z."  Soon  after 
this  agreement  was  made  the  ship  took  in  a  cargo  of  ten  keels  of  coals 
belonging  to  the  defendants  at  Shields,  and  sailed  thence  on  the  3d  of 
September,  1807,  and  arrived  at  Portsmouth  on  the  15th  in  order  to  join 
convoy.     On  the  20th,  the  captain,  having  received  sailing  instructions, 
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sailed  with  the  conyoy  from  Portsmouth,  and  came  to  an  anchor  off 
Lymi^gtou,  where  the  convoy  was  detained  by  contrary  winds  until  the 
15th  of  October ;  and  on  the  17th  the  sailing  instructions  were  recalled, 
and  the  next  day  the  ship  returned  to  Spithead.  The  ports  of  Portugal 
were  in  the  beginning  of  November  shut  against  British  ships  by  the 
Portuguese  government,  and  continued  shut  until  the  French  took  pos- 
session of  Portugal  on  the  30th  of  November ;  and  from  that  time  until 
and  after  the  bringing  of  this  action,  Portugal  has  been  occupied  by  the 
king's  enemies,  and  the  existing  government  of  the  country  has  been  at 
war  with  Great  Britain.  On  the  26th  of  December  the  plaintiff  gave  the 
following  notice  to  the  defendants  :  "  1  beg  leave  to  confirm  my  notice  to 
you  of  the  19th  November ;  and  I  hereby  give  you  further  notice  to  get  out 
the  Mayflower's  cai'go  of  coals  at  Portsmouth  ;  and  unless  necessary  pro- 
ceedings are  taken  to  that  effect  on  or  before  the  31st  instant,  I  shall  give 
orders  to  land  and  warehouse  the  same  at  your  risk  and  expense.  The 
average  account  shall  be  made  out  without  further  delay,  and  I  shall  wait 
on  you  for  your  proportion  thereof.  I  also  herewith  inform  you  that  I 
reserve  to  myself  the  right  of  proceeding  against  you  at  law  for  freight, 
demurrage,"  etc.  On  the  Ist  of  January,  1808,  the  defendants  sent  the 
following  answer  to  the  plaintiff:  "  If  you  land  the  coals  by  the  Mayflower 
you  will  take  the  consequences.  We  do  not  consent,  if  we  are  to  be  called 
upon  for  freight  and  expenses."  The  cargo  remained  on  board  the  vessel 
at  Portsmouth  until  the  12th  of  February,  1808,  when  it  was  landed  by 
order  of  the  plaintiff,  after  a  previous  notice  given  to  the  defendants.  In 
March  last,  by  consent  of  both  parties,  but  without  prejudice  on  either  side, 
the  coals  were  sold,  and  produced,  after  deducting  the  invoice  price  and 
all  expenses  of  unloading,  landing,  and  warehousing,  a  neat  profit  of  166^ 
18«.  The  question  for  the  opinion  of  the  court  was.  Whether  the  plaintiff 
were  entitled  to  recover  a  compensation  for  the  part  of  the  voyage  which 
he  had  performed,  and  for  the  detention  of  his  ship  at  Portsmouth  1  If  he 
were  not  entitled  to  recover  for  either  of  these  demands,  a  verdict  was  to 
be  entered  for  the  defendants. 

Taddy  for  the  plaintiff. 

Storks  for  the  defendants. 

Lord  Ellenborouoh,  C.  J.  That  was  upon  the  ground  of  there  having 
been  an  acceptance  of  the  cargo  by  the  owner  in  the  course  of  the  voyage, 
which  showed  his  election  to  receive  his  goods  at  that  place,  instead  of 
having  them  sent  on  to  the  place  of  their  original  destination ;  but  the 
acceptance  of  the  goods  was  the  very  substance  of  the  new  implied  contract 
in  Luke  v.  Lyde.^  But  here  there  has  been  no  agreement  to  accept  the 
goods ;  but  they  were  landed  and  sold  without  prejudice  to  either  party. 
The  case  of  Luke  v,  Lyde  has  been  often  pressed  beyond  its  fair  bearing  ; 
but  the  true  sense  of  it  has  been  explained  by  my  brother  Lawrence  in 

»  2  Burr.  882. 
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Cook  V.  Jennings,^  and  my  brother  Le  Blanc  in  Mulloy  v.  Backer.'  Then 
what  does  this  case  amount  to.  The  parties  have  entered  into  a  special 
contract,  by  which  freight  is  made  payable  in  one  event  only,  that  of  a 
right  delivery  of  the  cai^o  according  to  the  terms  of  the  contract ;  and  that 
event  has  not  taken  place ;  there  has  been  no  such  delivery ;  and  con- 
sequently the  plaintiff  is  not  entitled  to  recover :  he  should  have  provided 
in  his  contract  for  the  emergency  which  has  arisen. 
,  Per  Curiam,  FogUa  to  the  de/endantt. 


APPLEBY  V.  MYERS. 
In  the  Exchequer  Chamber,  June  21,  1867. 

[Reported  in  Law  Reports,  2  Common  Pleas,  651.] 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas,  in  favor  of  the 
plaintiffs  upon  a  special  case,  the  report  of  which  will  be  found  antej 
Vol.  I.,  p.  615.« 

1  7  T.  R.  881.  «  5  East,  816. 

'  This  was  an  action  bronght  to  recover  419Z.  for  work  done  and  materials  provided 
by  the  plaintiffs,  engineei's,  for  .the  defendant,  under  the  circumstances  hereinafter  men- 
tioned. The  following  case  was  stated,  by  consent,  without  pleadings,  for  the  opinion 
of  the  court :  — 

On  the  80th  of  March,  1865,  the  plaintiffs  entered  into  an  agreement  with  the 
defendant,  which  was  headed,  *'  Specification  and  estimate  of  engine,  boiler,  lifts,  etc.,  for 
B.  Meyers,  Esq.,  Southwark  Street.  Messrs.  Tillott  &  Chamberlain,  architects.  80th 
March,  1865."  This  contitict  contained  ten  distinct  parts  or  divisions ;  namely,  1, 
boiler  ;  2,  engine ;  8,  shafting ;  4,  lifts  ;  5,  shaftiug  ;  6,  di7ing-room  ;  7,  copper  pans ; 
8,  tanks  ;  9,  pump ;  10,  steam-boxes,  —  under  each  of  which  headings  were  particular 
descriptions  of  the  work  to  be  done  in  connection  with  each  respectively,  and  the  prices 
to  be  charged  for  the  same  ;  and  the  document  concluded  with  these  words :  — 

We  offer  to  make  and  erect  the  whole  of  the  machinery  of  the  best  materials  and 
workmanship  of  their  respective  kinds,  and  to  put  it  to  work,  for  the  sums  above  named 
respectively,  and  to  keep  the  whole  in  order,  under  fair  wear  and  tear,  for  two  years  from 
the  date  of  completion.  All  brickwork,  carpenters*  and  masons*  work,  and  materials  arc 
to  be  provided  for  us  ;  but  the  drawings  and  general  instnictions  required  for  them  to 
work  to  will  be  provided  by  us,  subject  to  the  architects*  approval. 

(Signed)  Applsbt  Bbothers. 

The  total  cost  of  the  above  works,  if  they  had  been  completed  under  the  oontracty 
would  have  amounted  to  459Z. 

On  the  4th  of  July,  1865,  a  fire  accidentally  broke  out  on  the  premises  of  the  defend- 
ant in  Southwark  Street,  which  entirely  destroyed  the  said  premises  and  the  works 
which  then  had  been  erected  thereon  by  the  plaintiffs  in  part  performance  of  the  con- 
tract above  set  out. 

At  the  time  of  the  fire,  the  works  contracted  to  be  erected  as  aforesaid  had  not  been 
completed. 

The  premises  upon  which  the  several  works  were  to  be  erected  were  the  property 
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Hanneny  Lumiey  Smith  with  him,  for  the  defendant. 

HoU  for  the  plaintiffs. 

The  judgment  of  the  court  (Martin,  B.,  Blackburn,  J.,  Bbamwbli^  R, 
Shee  and  Lush,  JJ.)  was  delivered  by 

Blackburn,  J.  This  case  was  partly  argued  before  us  at  the  last 
sittings,  and  the  argument  was  resumed  and  completed  at  the  present 
sittings. 

Having  had  the  advantage  of  hearing  the  very  able  arguments  of  Mr. 
Hoil  and  Mr.  Hanneny  and  having  during  the  interval  had  the  opportunity 
of  considering  the  judgment  of  the  court  below,  there  is  no  reason  that  we 
should  further  delay  expressing  the  opinion  at  which  we  have  all  arrived  ] 
which  is,  that  the  judgment  of  the  court  below  is  wrong,  and  ought  to  be 
reversed. 

The  whole  question  depends  upon  the  true  construction  of  the  contract 
between  the  parties.  We  agree  with  the  court  below  in  thinking  that  it 
sufficiently  appears  that  the  work  which  the  plaintiffs  agreed  to  perform 
could  not  be  performed  unless  the  defendant's  premises  continued  in  a  fit 
state  to  enable  the  plaintiffs  to  perform  the  work  on  them  ;  and  we  agree 
with  them  in  thinking  that  if  by  any  default  on  the  part  of  the  defendant 
his  premises  were  rendered  unfit  to  receive  the  work,  the  plaintiffs  would 
have  had  the  option  to  sue  the  defendant  for  this  default,  or  to  treat  the 
contract  as  rescinded  and  sue  on  a  quantum  m^eruU.  But  we  do  not  agree 
with  them  in  thinking  that  there  was  an  absolute  promise  or  warranty  by 
the  defendant  that  the  premises  should  at  all  events  continue  so  fit.  We 
think  that  where,  as  in  the  present  case,  the  premises  are  destroyed  with- 
out fault  on  either  side,  it  is  a  misfortune  equally  affecting  both  parties,  — 
excusing  both  from  further  performance  of  the  contract,  but  giving  a  cause 
of  action  to  neither. 

Then  it  was  argued  before  us  that,  inasmuch  as  this  was  a  contract  of 
that  nature  which  would  in  pleading  be  described  as  a  contract  for  work, 
labor,  and  materials,  and  not  as  one  of  bargain  and  sale,  the  labor  and 
materials  necessarily  became  the  property  of  the  defendant  as  soon  as  they 

of  the  defendanti  in  his  occnpation,  and  under  his  entire  control.  The  plaintiffs  had 
access  thereto  only  for  the  purpose  of  performing  their  contract. 

At  the  time  of  the  fire,  portions  of  the  items  Nos.  1  to  8  were  erected  and  fixed,  and 
some  of  the  materials  for  the  others  were  on  the  premises. 

The  defendant  had  not  completed  the  carpenters'  and  masons'  work  to  he  prepared  by 
him  under  the  agreement. 

The  tank  had  been  erected  by  the  plaintiffs,  and  was  used  by  the  defendant  by 
taking  water  therefrom  for  the  purposes  of  his  business  ;  but  the  other  npparatus  con- 
nected with  it,  as  specified  in  No.  8,  was  not  completed.  Tlie  plaintiffs'  workmen  were 
stiU  engaged  in  continuing  the  erection  and  completion  of  the  same  at  the  time  of  the 
fire. 

The  question  for  the  opinion  of  the  court  was,  whether  under  the  above  circumstances 
the  plaintiffs  were  entitled  to  recover  the  whole  or  any  portion  of  the  contract  price.  — 
Appleby  r.  Meyers,  L.  R.  1  C.  P.  616.  —  Ed. 
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were  worked  into  bis  premises  and  became  part  of  tbem,  and  therefore  were 
at  tiis  risk.     We  think  that,  as  to  a  great  part  at  least  of  the  work  done  in 
this  case,  the  materials  bad  not  become  the  property  of  the  defendant ;  for 
we  think  that  the  plaintiifs,  who  were  to  complete  the  whole  for  a  fixed 
sum,  and  keep  it  in  repair  for  two  years,  would  have  had  a  perfect  right,  if 
they  thought  that  a  portion  of  the  engine  which  they  had  put  up  was  too 
slight,  to  change  it  and  substitute  another  in  their  opinion  better  calculated 
to  keep  in  good  repair  during  the  two  years,  and  that  without  consulting  or 
asking  the  leave  of  the  defendant     But,  even  on  the  supposition  that  the 
materials  had  become  unalterably  fixed  to  the  defendant's  premises,  we  do 
not  think  that  under  such  a  contract  as  this  the  plaintiffs  could  recover  any- 
thing unless  the  whole  work  was  completed.     It  is  quite  true  that  mate- 
rials worked  by  one  into  the  property  of  another  become  part  of  that 
property.     This  is  equally  true,  whether  it  be  fixed  or  movable  property. 
Bricks  built  into  a  wall  become  part  of  the  house ;  thread  stitched  into  a 
coat  which  is  under  repair,  or  planks  and  nails  and  pitch  worked  into  a 
ship  under  repair,  become  part  of  the  coat  or  the  ship ;  and  therefore, 
generally,  and  in  the  absence  of  something  to  show  a  contrary  intention, 
the  bricklayer  or  tailor  or  shipwright  is  to  be  paid  for  the  work  and  mate- 
rials he  has  done  and  provided,  although  the  whole  work  is  not  complete. 
It  is  not  material  whether,  in  such  a  case,  the  non-completion  is  because 
the  shipwright  did  not  choose  to  go  on  with  the  work,  as  was  the  case  in 
Koberts  v.  Havelock  ;  ^  or  because  in  consequence  of  a  fire  he  could  not  go 
on  with  it,  as  in  Menetone  v,  Athawes.^    But,  though  this  is  the  prima  facie 
contract  between  those  who  enter  into  contracts  for  doing  work  and  supply- 
ing materials,  there  is  nothing  to  render  it  either  illegal  or  absurd  in  the 
workman  to  agree  to  complete  the  whole,  and  be  paid  when  the  whole  is 
complete,  and  not  till  then  ;  and  we  think  that  the  plaintiffs  in  the  present 
case  had  entered  into  such  a  contract.     Had  the  accidental  fire  left  the 
defendant's  premises  untouched,  and  only  injured  a  part  of  the  work  which 
the  plaintiifs  had  already  done,  we  apprehend  that  it  is  clear  the  plaintiffs 
under  such  a  contract  as  the  present  must  have  done  that  part  over  again, 
in  order  to  fulfil  their  contract  to  complete  the  whole  and  "  put  it  to  work 
fi)r  the  sums  above  named  respectively."     As  it   is,  they  are,  according 
to  the  principle  laid  down  in  Taylor  v»  Caldwell,'  excused  from  completing 
the  work ;   but  they  are  not  therefore  entitled  to  any  compensation  for 
what    they   have   done,   but   which   has   without   any  fault   of   the  de- 
fendant  perished.     The  case  is  in  principle  like  that  of  a  shipowner  who 
has  been  excused  from  the  performance  of  his  contract  to  carry  goods  to 
their  destination  because  his  ship  has  been  disabled  by  one  of  the  excepted 
perils,  but  who  is  not  therefore  entitled  to  any  payment,  on  account  of 
the  part-performance  of  the  voyage,  unless  there  is  something  to  justify 

1  8  B.  &  Ad.  404.  «  8  Burr.  1692. 
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the  conclusion  that  there  has  been  a  fresh  contract  to  pay  freight  pro 
rata. 

On  the  argument,  much  reference  was  made  to  the  Civil  Law.  The 
opinions  of  the  great  lawyers  collected  in  the  Digest  afford  us  very  great 
assistance  in  tracing  out  any  question  of  doubtful  principle ;  but  they  do 
not  bind  us ;  and  we  think  that  on  the  principles  of  £uglish  law  laid  down 
in  Cutter  v.  Powell,*  Jesse  v.  Roy,*  Munroe  v.  Butt,'  Sinclair  v.  Bowles/ 
and  other  cases,  the  plaintiffs,  having  contracted  to  do  an  entire  work  for 
a  specific  sum,  can  recover  nothing  unless  the  work  be  done,  or  it  can  be 
shown  that  it  was  the  defendant's  fault  that  the  work  was  incomplete,  or 
that  there  is  something  to  justify  the  conclusion  that  the  parties  have 
entered  into  a  fresh  contract. 

We  think,  therefore,  as  already  said,  that  the  judgment  should  be 
reTcrsed.  Judgment  reversed. 


HOPPER  V.  BURNESS. 
In  the  Common  Pleab  Division,  February  23,  1876. 

[Reported  in  Law  Reports,  1  Common  Pleas  Division,  187.] 

Declaration  for  freight,  and  for  money  received  for  the  plaintiff's  use. 

Plea  {inter  'alia)^  never  indebted. 

Issue. 

The  facts,  as  proved  at  the  trial  before  Huddlbston,  R,  at  the  last 
Liverpool  summer  assizes,  were  as  follows :  — 

The  plaintiff,  a  shipowner,  had  chartered  a  ship  to  the  defendant  to  carry 
a  cai^o  of  coals  from  Cardiff  to  Point  de  Galle,  at  a  freight  of  21«.  per  ton 
ou  the  quantity  delivered  at  the  latter  place.  The  defendant  duly  shipped 
a  cargo  of  704  tons  of  coals.  On  her  voyage  the  ship  met  with  bad  weather, 
and  suffered  sea  damage,  and  it  was  necessary  to  repair  her  at  the  Cape  of 
Good  Hope.  For  this  purpose  the  captain,  not  having  any  funds,  and  not 
being  able  to  raise  any  on  bottomry  or  otherwise  on  the  owner's  credit,  sold 
a  portion  of  the  coals,  amounting  to  470  tons,  to  defray  the  expense  of  the 
repairs,  and  having  completed  the  repairs,  sailed  to  the  port  of  destination 
with  the  remainder  of  the  cargo,  42  tons  having  been  jettisoned,  and  470 
tons  sold  as  before  mentioned.  The  price  of  coals  being  very  high  at  the 
Cape  of  Good  Hope,  it  turned  out  that  the  coals  sold  there  fetched  3/.  3«. 
%d,  per  ton,  a  much  higher  price  than  if  they  had  gone  on  to  Point  de  Galle. 
The  coals  cost  onginally  1/.  per  ton.  There  was  a  general  average  state- 
ment  made  up,  and  in  accordance  with  that  statement  the  defendant  re- 
ceived from  the  plaintiff  the  net  proceeds  of  the  coals  sold  at  the  Cape  of 

1  6  T.  R.  320  ;  2  Smith's  L.  C.  1.  «  1  C.  M.  &  R.  816, 
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Good  Hope,  but  the  statement  did  not  make  any  allowance  in  respect  of 
freight  on  those  coals  to  the  plaintiff.  The  plaintiff  contended  that  he  was 
entitled  to  pro  rata  freight  in  respect  thereof,  and  consequently  sought  to 
recover  back  the  amount  of  such  freight.  On  these  facts  the  verdict  was 
entered  for  the  plaintiff  for  the  freight  claimed,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict,  on  the  ground  amongst  others, 
that  there  was  no  liability  on  the  part  of  the  defendant  to  pay  the  freight 
claimed. 

A  rule  9tm  had  been  obtained  accordingly. 

fferschelly  Q.C.,  and  Crompton  showed  cause. 

Bevjamirtj  Q.C.,  and  Myhurgh  suppoi^ted  the  rule. 

Brett,  J.  In  this  case  the  plaintiff  seeks  to  recover  either  in  respect  of 
freight  or  money  received  to  his  use.  He  cannot  recover  the  sum  of  money 
which  he  claims  as  money  had  and  received  unless  he  is  entitled  to  freight* 
And  so  the  main  question  is  whether  he  is  entitled  to  the  freight.  It  is  to 
be  taken  that  the  circumstances  were  such  that  the  captain  by  the  general 
maritime  law  was  justified  in  selling  part  of  the  charterer's  cargo,  and  that 
such  sale  was  not  a  wrongful  act.  Such  a  right  arises,  although  it  is  the 
duty  of  the  shipowner  to  repair  the  ship  ultimately  at  his  own  expense. 

The  coals  so  sold  fetched  more  at  the  Cape  of  Good  Hope  than  they 
would  have  done  at  Point  de  Galle,  and  the  suggestion  is,  that  under  these 
circumstances  the  plaintiff  is  entitled  not  only  to  freight  on  the  cargo  ac- 
tually delivered  at  the  port  of  destination,  but  also  to  freight  in  respect  of 
the  coals  sold  at  the  Cape  of  Good  Hope.  Now,  it  is  obvious  that  the  only 
freight  expressed  to  be  payable  by  the  terms  of  the  charter  is  a  freight  of 
21«.  per  ton  on  cargo  delivered  at  Point  de  Galle,  so  that  this  freight  now 
claimed  is  not  the  charter  freight.  I  know  not  how  freight  can  become 
due  under  such  a  charter  as  this  in  respect  of  goods  not  carried  to  the  port 
of  destination  otherwise  than  with  reference  to  the  doctrine  of  freight  pro 
rata.  What,  then,  is  the  principle  governing  the  question  whether  such 
freight  is  payable  ?  It  is  only  payable  when  there  is  a  mutual  agreement 
between  the  charterer  or  shipper  and  the  captain  or  shipowner,  whereby  the 
latter  being  able  and  willing  to  carry  on  the  cargo  to  the  port  of  destination, 
but  the  former  desiring  to  have  the  goods  delivered  to  him  at  some  inter- 
mediate port,  it  is  agreed  that  they  shall  be  so  delivered,  and  the  law  then 
implies  a  contract  to  pay  fi*eight  pro  rata  itineris.  Do  the  present  circum- 
stances come  within  that  principle  ?  The  captain  here  is  not  able  and  will- 
ing to  carry  the  coals  on ;  he  puts  it  out  of  his  power  to  do  so  by  the  act 
of  selling  them.  Again,  the  charterer  has  no  option  with  regard  to  the 
sale  at  the  intermediate  port.  The  essential  grounds  of  the  inference  which 
the  law  draws  of  an  implied  contract  to  pay  freight  pro  rata  do  not  exist. 
It  is  said  by  Mr.  Crompton  that  the  charterer  has  an  option.  I  agree  that 
he  has,  but  I  do  not  thiuk  any  implication  of  a  promise  to  pay  freight  pro 
rata  can  be  drawn  from  it.     He  has,  I  think,  an  option  to  treat  the  pix)- 
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ceeds  of  the  sale  as  a  loan,  or  he  may  say,  **  You  have  sold  my  goods 
against  my  will,  and  though  by  the  maritime  law  that  is  not  a  wrongful 
sale,  still  I  am  entitled  to  and  claim  an  indemnity  against  any  loss  occa- 
sioned by  the  sale.**  If  he  selects  the  former  alternative,  what  is  there  to 
give  rise  to  an  implication  that  freight  pro  rata  is  payable  1  If  he  thinks 
that  the  goods  have  fetched  more  at  the  intermediate  port  than  the  re- 
mainder will  do  at  the  port  of  destination,  why  may  he  not  treat  the  trans- 
action as  a  loan  at  once  and  sue  for  the  amount  before  the  ship  arrives  at 
her  destination )  If  the  ship  should  be  lost  on  her  voyage  between  the 
intermediate  port  and  the  port  of  destination  the  charterer  has  no  option ; 
he  cannot  ask  for  an  indemnity  on  the  footing  that  'the  goods  would  have 
fetched  more  at  the  port  of  destination.  The  basis  of  the  claim  of  in- 
demnity in  such  a  case  is  the  supposition  that  the  goods  would  fetch  more 
at  the  port  of  destination  than  they  did  when  sold.  If  the  ship  is  lost  the 
charterer  or  shipper  never  can  claim  an  indemnity  against  the  shipowner ; 
the  adventure  is  lost  by  perils  of  the  sea.  But  I  apprehend,  though  he 
could  not  claim  an  indemnity,  he  could  treat  the  transaction  as  a  forced 
loan,  and  claim  the  amount  of  the  price  for  which  the  goods  were  sold. 
If  the  goods  fetch  more  at  the  intermediate  port,  the  owner  of  the  cargo 
naturally  would  elect  to  treat  the  matter  as  a  loan ;  but  when  he  thinks  it 
for  his  interest  to  insist  and  does  insist  on  an  indemnity  on  the  footing 
that  the  value  of  the  goods  must  be  treated  as  if  they  were  carried  to  their 
destination,  then  he  must  allow  for  the  freight  that  would  have  been  earned 
by  carrying  them  there.  Here  the  defendant  had  a  right  to  treat  the  pro- 
ceeds of  the  sale  as  a  loan,  and  did  so,  and  under  those  circumstances  I  see 
nothing  to  raise  an  implication  of  a  liability  to  pay  freight  pro  rata.  This 
decision  may  seem  hard,  but  the  hardship,  if  any,  arises  from  the  form  of 
the  contract  entered  into.  The  loss  to  the  shipowner  is  a  loss  by  maritime 
perils,  and  the  answer  to  any  argument  of  hardship  seems  to  me  to  be  that 
this  is  a  case  in  which  the  proper  remedy  is  by  insurance  of  freight. 

Archibald,  J.  This  question  turns  on  whether  or  no  the  plaintifif  is 
entitled  to  pro  rata  freight  I  think  that  under  the  circumstances  he  is 
\)ot.  I  take  it  that  under  a  charter  such  as  this  there  can  be  no  right  to 
freight  unless  the  goods  are  delivered  according  to  the  charter,  or  a  new 
contract  is  made  between  the  parties,  or  facts  exist  from  which  such  new 
contract  may  be  inferred.  Now  can  such  a  new  contract  be  inferred  here  1 
The  facts  from  which  we  are  asked  to  infer  one  are  that  the  goods  have 
been  sold  justifiably  in  a  case  of  necessity,  and  that  the  amount  of  the  pro- 
ceeds has  been  paid  to  the  defendant.  I  do  not  think  these  facts  alone  are 
sufficient  to  raise  the  implication  suggested.  The  proceeds  might  be  re- 
ceived under  such'  circumstances  as  to  give  rise  to  an  implication  of  a  con- 
tract to  pay  freight,  but  the  mere  receipt  of  the  proceeds  is  not  sufficient. 
Baillie  v,  Mogdigliani  ^  has  been  referred  to  as  establishing  that  the  receipt 

1  6  T.  R.  421,  n. 
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of  the  proceeds  of  a  sale  at  an  intermediate  port  is  the  same  as  that  of  the 
goods  themselves;  but  the  case  of  Hunter  v.  Piinsep^  shows  that  the  in- 
ference cannot  be  drawn  in  that  absolute  way.  I  agree  that  the  case  in 
which  the  implication  can  be  drawn  is  when  the  captain  is  able  to  carry 
the  goods  on  and  the  charterer  chooses  to  have  them  delivered  short  of  the 
port  of  destination.  Here  the  charterer  had  no  option.  The  sale  though 
made  just;i6ably,  under  circumstances  of  necessity,  was  a  disposition  of  his 
property  without  his  having  any  option  in  the  matter.  The  true  view 
seems  to  me  to  be  that  the  transaction  is  in  the  nature  of  a  forced  loan, 
and  consequently  that  the  charterer  is  entitled  to  recover  the  amount  of 
the  proceeds  of  the  sale  as  a  loan. 

The  cases  also  establish  that  if  the  vessel  reaches  her  destination  the 
cargo  owner  may,  instead  of  treating  the  transaction  as  a  loan,  claim  com- 
pensation by  way  of  indemnity.  He  would  only  do  that  if  the  goods  real- 
ized less  at  the  intermediate  port  than  they  would  have  done  at  the  port 
of  destination.  It  does  not  seem  to  me  that  the  mere  receipt  of  the  amount 
of  the  proceeds  is  equivalent  to  a  receipt  of  the  goods  at  the  intermediate 
port,  or  affords  sufficient  ground  for  an  inference  that  the  defendant  agreed 
to  pmy  freight  pro  rata. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  The  goods  never  were  delivered 
at  the  port  of  destination,  therefore  the  freight  was  not  earned  under  the 
charter.  The  whole  argument  of  the  plaintiff,  therefore,  rests  upon  the 
fact  that  the  defendant  received  the  amount  of  the  proceeds  of  the  sale. 
If  the  transaction  could  be  treated  at  the  option  of  the  defendant  as  a  loau 
of  money  it  is  clear  thit  the  receipt  by  the  defendant  of  the  money  was  not 
equivalent  to  receipt  of  the  goods  at  an  intermediate  port,  and  the  ail- 
ment wholly  fails.     The  rule  must  be  made  absolute. 

Rule  ab»oitUe» 


METCALFE  v.  THE  BRITANNIA  IRONWORKS  COMPANY. 
In  the  Quebn*8  Bench  Division,  July  11,  1876. 

[Reported  in  Law  Reports,  1  Queen*8  Bench  Division,  613.] 

Cohen,  Q.  C,  Beresford  with  him,  for  the  plaintiff. 

W,  Williams,  Q.  C,  Hollams  with  him,  for  the  defendants. 

CocKBURN,  C.  J.^  This  is  an  action  brought  to  recover  a  sum  due  for 
freight  for  the  conveyance  of  a  cargo  of  iron  bars,  shipped  under  two 
charter-parties  on  board  the  plaintiff's  vessel,  the  Meredith,  to  be  carried 
from  Middlesborough-on-Tees  to  Taganrog  ofti  the  sea  of  An>f,  *'  or  so 

1  10  East,  378. 

s  The  fncts  being  sufficiently  stated  in  the  opinion  of  CocKBVRN,  C.  J.,  the  statement 
of  facts  has  been  omitted.  —  En. 
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near  thereto  as  the  ship  could  safely  get."  The  defendants  were  the  char- 
terers of  the  vessel.  Bj  the  bills  of  lading,  signed  by  the  master,  as  well 
as  by  the  charter-parties,  the  iron  was  to  be  delivered  at  tlie  port  of  Ta- 
ganrog. It  was  consigned  to  the  Roetoff  and  Wladikowkese  Railway  Com- 
pany, at  the  latter  place. 

The  cargo  having  been  taken  on  board,  the  ship  started  without  delay 
on  the  voyage  as  agreed  on;  and  arrived  on  the  17th  of  December  at 
Kertch,  a  port  distant  from  Taganrog  about  thirty  miles.  On  arriving 
at  Kertch,  the  master  learned  that  the  sea  of  Azof  was  blocked  up  with 
ice,  and  the  navigation  suspended,  the  effect  of  which  was  that  the  further 
conveyance  of  the  cargo  to  its  destination  was  rendered  impracticable  till 
the  ensuing  spring,  the  navigation  being  usually  closed  till  the  end  of  April 
Relying  on  the  terras  of  the  charter-party,  which,  as  has  been  stated,  pro- 
vided that  the  ship  should  proceed  to  Taganrog,  "or  so  near  thereto  as 
she  could  safely  get,"  the  master,  finding  that  he  could  get  no  nearer  to 
Taganrog  than  Kertch,  conceived  that  he  was  entitled  to  land  the  cargo  at 
the  latter  place,  and  proceeded  accordingly  to  discharge  and  land  it.  In 
so  doing,  he  acted  in  direct  defiance  of  the  opposition  of  the  agents  of  the 
charterers  at  Taganrog,  to  whom  he  had  notified  what  he  was  about  to  do, 
and  who,  having  thus  become  aware  of  it,  gave  him  express  notice  not  to 
land  the  cargo  at  Kertch,  and  that  if  he  did  so  he  would  [ye  held  liable 
under  the  charter-party.  There  being  no  one  to  receive  the  cargo,  the 
master  placed  it  under  the  charge  of  the  custom-house  authorities.  From 
the  latter  it  was  claimed  by  an  agent  of  the  Eostoff  and  Wladikowkese 
Railway  Company,  the  consignees,  and  on  the  production  of  the  charter- 
parties  and  bills  of  lading  possession  was  delivered  to  their  agent  by  the 
authorities,  notwithstanding  a  claim  by  the  master  that  it  should  be  re- 
tained till  his  freight  was  paid.  Upon  taking  possession,  the  agent  of  the 
consignees,  who  must  be  presumed  to  have  had  full  authority  for  the  pur- 
pose, delivered  to  the  master,  no  doubt  by  the  direction  of  the  authorities, 
a  receipt  in  these  terms :  — 

''On  the  power  of  the  charter-party  and  the  bill  of  lading  passed  to 
me  by  the  agents  of  the  Rostoff  and  Wladikowkese  Railway  Company, 
I  hereby  declare  that  I  have  received  the  cargo  of  the  S.S.  Meredith,  com- 
posed of  six  thousand  five  hundred  and  seventy-eight  (6578)  bars  of  railway 
iron.    This  receipt  to  be  the  only  one  given,  and  all  others  to  have  no  value. 

"Kertch,  15/27  December,  1873." 

Upon  these  facts  I  entirely  concur  in  thinking  that  the  plaintiff  is  not 
entitled  to  recover  the  full  freight.  The  case  of  Schilizzi  v.  Derry  ^  estab- 
lished that  when  a  charter-party  speaks  of  a  vessel,  bound  to  a  particular 
port,  discharging  '*  as  near  as  she  can  get  "  to  such  port,  this  must  be  taken 
to  mean  some  place  **  within  the  ambit  **  of  the  port ;  and  Kertch  certainly 
cannot  be  said  to  be  within  the  ambit  of  the  port  of  Taganrog. 

1  4  El.  &  Bl.  873  ;  24  L.  J.  Q.  B.  193. 
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I  also  concur  in  thinking  that  the  receipt  given  by  the  agent  of  the  con- 
Bignees  does  not  amount  to  an  admission  of  the  "  right  delivery "  of  the 
cargo.  It  amounts  to  no  more  than  an  admission  of  the  delivery  of  the 
cargo  at  Kertch,  which  is  not  a  ''  right  delivery ''  of  it  so  as  to  entitle 
the  owner  to  the  full  freight. 

But  it  appears  to  me  that  the  acceptance  of  the  cargo  by  the  consignees, 
and  the  receipt  thus  given  by  their  authorized  agent,  are  very  material 
facts  in  determining  the  further  question  with  which  we  have  to  deal, 
namely,  whether  the  plaintiff,  the  shipowner,  is  here  entitled  to  freight 
pro  rata  itineris, 

I  agree  that  according  to  the  terms  of  an  ordinary  charter-party,  or  bill 
of  lading,  the  whole  voyage  for  which  the  freight  is  agreed  to  be  paid  must 
be  accomplished  before  any  freight  becomes  payable.  And  I  agree  that  the 
master  cannot,  by  wrongfully  stopping  short  of  the  place  of  destination, 
compel  the  owner  of  the  goods  to  take  them,  and  pay  the  freight  even  for 
the  part  of  the  voyage  performed,  any  more  than  the  charterer,  on  the  other 
hand,  can  insist  on  having  the  cargo  delivered  at  an  intermediate  place,  so 
as  to  deprive  the  shipowner  of  the  opportunity  of  earning  his  full  freight 
If  he  desires  to  have  his  goods  short  of  their  original  destination,  unless 
some  arrangement  is  come  to  between  them,  he  must  satisfy  the  shipowner 
for  the  entire  freight  as  fixed  by  the  charter-party. 

But,  it  is  obvious,  that,  while  such  is  the  absolute  right  of  each  of  the 
parties  to  the  charter,  this  right  may  be  varied  or  waived ;  and  that,  while 
the  shipowner  may  be  willing  to  forego  his  right  to  earn  the  entire  freight, 
on  being  paid  a  ratable  part  for  so  much  of  the  voyage  as  has  been  per- 
formed, the  goods-owner,  on  the  other  hand,  may  be  willing  to  take  the 
goods  at  an  intermediate  place,  and  to  waive  the  conveyance  of  the  goods 
to  their  original  destination,  paying  a  proportionate  part  only  of  the  freight, 
all  claim  to  the  residue  1:>eing  abandoned.  And  such  an  arrangement,  in 
substitution  of  the  original  contract,  may  not  only  be  express,  but  may 
also  be  implied  from  the  circumstances  and  the  conduct  of  the  parties ;  as 
was  done  in  the  case  of  The  Soblomsten;^  and  ought  to  be  so  implied 
where  justice  and  equity  require  it. 

Where  such  an  express  arrangement  has  been  come  to,  of  course  no 
difficulty  exists.  The  case  in  which  the  question  whether  such  an  ar- 
rangement is  to  be  implied  usually  arises,  is  where  the  ship  becomes  dis- 
abled by  some  vi8  major,  and  it  becomes  necessary  to  land  the  cargo  at  an 
intermediate  port,  where  there  are  no  means  of  sending  it  on,  and  it  is 
there  taken  possession  of  by  the  owner,  or  sold  by  the  master  for  the  bene- 
fit of  those  concerned.  Nothing  could  apparently  be  more  unjust  than 
that,  having  had  the  benefit  of  the  conveyance  of  the  cargo  so  far  on  its 
way,  the  owner,  if  he  has  derived  benefit  from  its  conveyance  so  far,  should 
be  released  from  the  obligation  of  paying  a  proportionate  part  of  the  freight. 

1  L.  B.  1  A.  &  £.  293. 
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No  doubt,  under  such  ciroumstances,  it  becomes  necessaiy  for  the  master, 
if  he  desires  to  earn  the  freight,  either  to  repair  his  ship,  or  to  procure  an- 
other in  which  to  send  on  the  cargo.  But  it  may  be  that  the  ship  cannot 
be  repaired,  and  that  no  other  ship  can  be  procured,  or  not  without  such  a 
delaj  as  would  be  fatal  to  the  goods,  or  to  the  adventure.  Under  these 
circumstances  the  owner  of  the  goods  is  not  bound  to  take  to  them  if  un- 
willing to  do  so.  If  they  are  not  worth  paying  the  freight  upou,  he  may 
refuse  to  accept  them  ;  but  if  he  accept  and  dispose  of  them,  ought  we  not 
to  imply  an  undertaking  on  his  part  to  pay  for  the  conveyance  of  them  so 
far  as  it  has  gone  1 

Such  was  the  view  taken  by  Lord  Mansfield  and  the  court  of  King's 
Bench,  in  conformity  with  the  rule  laid  down  by  the  old  authorities  on 
maritime  commercial  law,  in  the  well-known  case  of  Luke  v.  Lyde.^  There 
a  cargo  of  salt  fish  having  been  shipped  on  account  of  the  defendant,  a 
merchant  in  England,  on  board  the  plaintiffs'  ship  to  be  conveyed  from 
Newfoundland  to  Lisbon,  the  ship,  when  within  a  few  days'  sail  of  Lisbon, 
had  been  taken  by  a  French  privateer,  but  had  afterwards  been  recap* 
tured  and  brought  to  England ;  whereupon  the  defendant  claimed  and  ob- 
tained possession  of  the  cargo.  An  action  of  assumpsit  having  been  brought 
by  the  owners  of  the  ship  to  recover  freight  pro  rcUa^  Lord  Mansfield,  in 
an  elaborate  judgment,  after  referring  to  the  old  authorities  on  maritime 
law,  decided  in  favor  of  the  plaintiffs,  —  not  upon  any  fiction  of  a  substi- 
tuted contract,  or  of  a  dispensation  of  part  of  the  voyage  originally  agreed 
on,  but  on  the  broad  principle  of  maritime  law,  that,  the  voyage  having 
been  interrupted  without  any  fault  of  the  shipowner,  the  merchant,  who 
has  had  the  benefit  of  partial  conveyance,  if  he  takes  the  goods,  must  pay 
freight  pro  rata. 

In  so  holding  the  Court  of  King's  Bench  appears  to  me,  I  must  say,  to 
have  decided  according  to  justice  and  good  sense. 

In  the  subsequent  case  of  Baillie  v.  Mogdigliani  *  a  ship  boimd  from  Nevis 
to  Bristol  had  been  taken  by  a  French  ship  and  condemned  in  a  French 
prize  court ;  but  the  sentence  of  condemnation  was  afterwards  reversed,  and 
restitution  ordered.  In  the  mean  time,  however,  the  ship  and  cargo  had 
been  sold.  The  merchants  received  the  proceeds  and  paid  freight  to  the 
master  pro  rata  ilinms ;  and  the  goods  having  been  insured,  they  brought 
an  action  against  the  insurers  to  recover  the  amount  of  freight  so  paid.  It 
was  held  that  they  could  not  recover ;  but  Lord  Mansfield  said :  ''  As 
between  the  owners  of  the  ship  and  cargo,  in  case  of  a  total  loss,  no  freight 
is  due  ;  but  as  between  them  no  loss  is  total  where  part  of  the  property  is 
saved,  and  the  owner  takes  it  to  his  own  use.  In  this  case  the  value  of 
the  goods  was  restored  in  money,  which  is  the  same  as  the  goods ;  and, 
therefore,  freight  was  certainly  due  pro  rata  itineris," 

1  2  Burr.  882  ;  1  W,  BI.  190,  8.  c.  nom.  Luke  v.  Lloyd. 
*  Park  on  Insurance,  ch.  ii  8th  ed.  p.  116. 
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The  subseqiieut  case  of  Cook  v.  Jennings  ^  might  at  first  sight  appear  to 
conflict  with  the  foregoing  authorities,  inasmuch  as,  the  ship  having  been 
wrecked  on  the  voyage,  but  the  goods  having  been  saved,  the  merchant, 
who  had  taken  possession  of  them,  refused  to  pay  freight,  and  the  action 
having  been  brought  to  recover  it  j>ro  i-ata,  it  was  held  that  the  action 
would  not  lie.  But  the  decision  turned  on  the  form  of  action.  The  plain- 
tiff,  having  sued  on  the  charter-party,  which  was  under  seal,  had  declared  in 
covenant ;  and  as  on  reference  to  the  charter-party  it  appeared  that  the 
freight  was  payable  on  the  right  delivery  of  the  cargo  at  the  port  of  desti- 
nation, it  was  held  that  until  this  condition  had  been  complied  with  no 
fi'eight  became  payable  under  the  charter;  and  that  the  contract  being 
under  seal,  no  implied  assumpsit  could  be  raised.  Lawrence,  J.,  puts  the 
case  on  the  right  ground  :  "  1  agree,"  he  says,  **  with  the  plaintiflTs  coun- 
sel, that  whether  the  contmct  be  by  parol  or  under  seal,  the  operation  of 
the  law  on  it  is  equally  the  same.  When  a  ship  is  driven  on  shore  it  is  the 
duty  of  the  master  either  to  repair  his  ship  or  to  procure  another,  and  hav- 
ing performed  the  voyage  he  is  then  entitled  to  his  freight ,  but  he  is  not 
entitled  to  the  whole  freight  unless  he  perform  the  whole  voyage,  except  in 
cases  where  the  owners  of  the  goods  prevent  him ;  nor  is  he  entitled  pro  rata 
unless  under  a  new  agreement.  Perhaps  the  subsequent  receipt  of  these 
goods  by  the  defendant  might  have  been  evidence  of  a  new  contract  be- 
tween the  parties ;  but  here  the  plaintiff  has  resorted  to  the  original  agree- 
ment, under  which  the  defendant  only  engaged  to  pay  in  the  event  of  the 
ship's  arrival  at  Liverpool.  That  event  has  not  happened,  and  therefore  the 
plaintiff  cannot  recover  in  this  form  of  action." 

The  case  of  Hunter  v.  Prinsep  '  is  also  an  authority  which,  at  first  sight, 
may  appear  to  conflict  with  that  of  Luke  v,  Lyde.'  A  vessel,  bound  from 
Honduinis  to  London,  having  been  captured  and  recaptured,  and  taken  by 
the  recaptors  into  St.  Kitts,  was  there  wrecked,  but  the  cargo  was  saved. 
The  master,  acting  bona  fide  for  the  advantage  of  all  concerned,  but  with- 
out orders  or  authority  from  the  owner  of  the  cargo,  and  apparently  with- 
out any  necessity  arising  from  inability  to  forward  the  goods,  having 
obtained  an  order  from  the  Vice-Admiralty  Court  of  the  island,  which 
order  that  court  had  no  power  to  make,  sold  the  cargo.  The  plaintiff,  the 
owner  of  the  cargo,  having  brought  an  action  for  money  had  and  received 
against  the  shipowner  to  recover  the  amount  of  the  proceeds,  the  defendants 
sought  to  set  off  the  amount  of  freight  pro  rata.  But  Lord  Ellenborough, 
delivering  the  judgment  of  the  court  of  King's  Bench,  held  that,  inasmuch 
as  by  the  terms  of  tlie  charter-party,  which  was  under  seal,  the  freight  was 
to  be  paid  in  particular  modes  and  proportions,  "  on  a  right  and  true  de- 
livery of  the  cargo,"  no  freight  had  beconie  payable  under  the  chart«r- 
party ;  and  that,  as  the  sale  of  the  goods  by  the  master,  which  had  been 
made  without  the  assent  of  the  plaintiff^  and  without  necessity,  was  un- 

I  7  T.  R.  881.  «  10  East,  878.  »  2  Burr.  882. 
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lawful,  and  the  conveyance  of  the  goods  to  their  destination  had  thus  been 
rendered  impossible  by  the  tortious  act  of  the  master,  the  plaintiff,  the 
freighter,  could  not  be  taken  to  have  dispensed  with  the  further  conveyance 
of  the  goods  according  to  the  terms  of  the  original  contract. 

It  was  more  difficult  to  deal  with  the  argument  urged  on  behalf  of  the 
defendants,  that,  by  bringing  an  action  to  recover  the  proceeds  of  the  sale, 
the  plaintiff  would  receive  the  equivalent  of  the  goods,  and  therefore,  vir- 
tually the  goods  themselves,  and  consequently  became  liable  for  the  pro  rata 
freight,  as  much  as  if  he  had  received  possession  of  the  goods  themselves  on 
the  spot.  Nor,  in  my  opinion,  was  any  satisfactory  answer  given.  It  was 
not  enough,  as  it  seems  to  me,  to  say  that  the  sale  was  tortious  on  the  part 
of  the  master.  By  waiving  the  tort,  and  suing  in  assumpsit  for  the  pro- 
ceeds of  the  sale,  the  plaintiff  became  liable  —  certainly  in  point  of  justice, 
and,  as  it  seems  to  me,  in  law  —  to  the  claim  of  the  defendants  for  partial 
freight  by  way  of  set-off,  just  as  much  as  if  he  had  taken  to  the  goods 
themselves  and  sold  them  where  they  were. 

Lord  EllenborOugh,  it  is  true,  puts  the  matter  on  such  a  footing  as 
would  render  it  impossible  ever  to  imply  a  dispensation  by  a  freighter  of 
performance  of  part  of  a  voyage.  **  The  general  property  in  the  goods,"  he 
says,  "  is  in  the  freighter ;  the  shipowner  has  no  right  to  withhold  posses- 
sion from  him  unless  he  has  either  earned  his  freight"  —  by  which  the 
Chief  Justice  evidently  means  the  entire  freight  —  '*  or  is  going  on  to  earn 
it.  If  no  freight  be  earned,  and  he  decline  proceeding  to  earn  any,  the 
freighter  has  a  right  to  the  possession."  ^  It  is  to  be  observed,  however, 
that  Lord  Ellenborough  does  not  seem  to  have  had  present  to  his  mind 
the  possibility  of  a  case  in  which  partial  freight  could  be  earned.  In  the 
case  before  him  the  ship  had  been  taken  out  of  her  course  as  the  result  of 
her  capture,  and  had  been  taken  into  St.  Eitts  by  the  recaptors.  It  is 
difficult  to  see  how  any  freight  could  have  been  earned.  The  case  of  Luke 
V.  Lyde  '  does  not  seem  to  have  been  dealt  with  by  the  court. 

In  the  later  case  of  Ylierboom  v.  Chapman,'  however,  the  question  of 
pro  rata  freight  presented  itself  as  the  point  for  decision,  and  a  similar 
judgment  was  given  under  still  more  striking  circumstances.  A  cargo  of 
rice  having  been  shipped  at  Batavia,  to  be  delivered  at  Rotterdam,  and  the 
ship  having  been  compelled  by  a  hurricane  to  put  into  the  Mauritius,  the 
rice  was  found  to  have  been  damaged,  and  to  be  in  a  state  of  rapid  putre- 
faction, and  it  was,  therefore,  as  a  matter  of  necessity,  sold  by  the  master, 
of  course  without  the  knowledge  of  the  owner,  whom  at  that  distance  it 
was,  under  the  circumstances,  impossible  to  consult.  An  action  having 
been  brought  against  the  shipowner  by  the  freighters  to  recover  the  pro- 
ceeds of  the  sale,  the  defendant,  though  the  action  was  in  assumpsit,  was 
held  not  to  be  entitled  to  set  off  the  freight  pro  rata.  I  confess  myself 
wholly  unable  to  follow  the  reasoning  of  the  court.     It  seems  to  have  been 

»  10  East,  894.  «  2  Burr.  882.  »  13  M.  &  W.  280. 
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admitted  that^  a«  the  goods  must  otherwise  have  perished,  the  master  had 
authority,  as  agent  of  the  shippers,  to  sell.  Nevertheless,  it  was  held  that 
his  thus  dealing  with  the  goods  as  agent  for  the  freighters,  although  it 
might  amount  to  an  acceptance  of  the  cargo  by  the  latter,  did  not  operate 
on  their  part  as  a  dispensation  of  the  conveyance  of  the  goods  to  their  des- 
tination, because,  as  the  shipowner  was  not  in  a  condition  to  carry  it,  it 
could  not  be  supposed  that  the  freighters  would  dispense  with  the  per- 
formance. 

Here,  again,  no  notice  is  taken  of  the  case  of  Luke  v,  Lyde,^  in  which,  as 
I  have  before  said.  Lord  Mansfield  and  the  Court  of  King's  Bench  put  the 
right  to  recover  freight  pro  rata^  not  on  any  dispensation  by  the  freighters, 
or  new  contract  in  substitution  for  the  charter-party  or  bill  of  lading,  but  oa 
the  principle  of  maritime  commercial  law,  that  the  merchant,  if  he  takes 
the  goods  short  of  their  destination,  when  the  shipowner,  without  any  de- 
fault on  his  part,  but  through  the  operation  of  a  vts  majovy  is  prevented 
from  carrying  them  on,  is  bound,  having  had  the  benefit  of  their  carriage 
so  far,  to  pay  freight  pro  rata. 

The  argument  of  Lord  Ellenborough  that,  where  the  shipowner  is  un- 
able to  forward  the  cargo,  and  so  to  earn  the  freight,  the  right  of  the 
shipper  to  the  possession  of  it  at  once  arises  without  any  corresponding 
right  in  the  shipowner  to  freight  pro  rata,  may  hold  where  the  circum- 
stances give  the  master  no  authority  to  dispose  of  the  goods.  But  it  ob- 
viously becomes  a  very  different  thing  where,  the  ship  having  become 
disabled,  and  the  goods  damaged,  the  duty  is  cast  upon  the  master  to  dis- 
pose of  the  cargo  in  the  interest  of  the  owner  of  it. 

The  legal  position  of  the  master  of  a  vessel,  disabled  from  carrying  on 
the  cai^o,  at  an  intermediate  port  may  be  stated  thus :  If  he  desires  to 
earn  the  entire  freight  he  must  cause  the  ship  to  be  repaired,  or  send  on 
the  cargo  in  another  vessel.  But  if  he  chooses  to  forego  the  freight,  he  is 
not  bound  tx)  do  either.  The  ship  may  be  not  worth  repairing ;  the  ex- 
pense of  hiring  another  ship  may  be  greater  than  the  freight  to  be  earned. 
Having  done  his  best  to  protect  the  goods,  he  may  leave  them  to  be  dealt 
with  by  the  owners,  the  only  consequence  being  that  he  forfeits  the  freight. 
But  it  may  be  that  the  master  has  no  option ;  that  the  ship  is  incapable  of 
being  repaired,  and  that  no  other  can  be  procured,  while  the  circumstances 
are  such  as  to  render  it  certain  that  it  will  not  be  worth  the  while  of  the 
owner  of  the  goods,  either  owing  to  the  locality  or  the  distance  at  which 
they  are  found,  or  owing  to  their  damaged  condition,  to  send  out  a  ship  to 
bring  them  on ;  or  it  may  be  that  the  goods  are  perishable,  and  would  be- 
come worthless  by  any  delay.  Under  such  circumstances,  if  the  goods- 
owner  cannot  be  communicated  with,  and  his  instructions  taken,  within 
such  time  as  the  master  can  reasonably  be  expected  to  wait,  the  latter,  as 
the  servant  and  representative  of  the  shipowner,  has  cast  upon  him  the 
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daty  of  actiDg  for  the  goods-owner  and  disposing  of  the  cargo  to  the  best 
advantage.  This  obligation  is  tacitly  implied  in  the  charter-party  or  bill  of 
lading,  and,  like  every  obligation  to  do  a  thing,  involves  an  authority  from 
the  party  to  whose  benefit  the  obligation  enures  to  do  the  thing  which  is 
the  subject-matter  of  the  obligation.  Where,  therefore,  the  master,  in  dis- 
posing of  the  cargo,  acts  bona  fide  and  with  reasonable  judgment  and 
discretion,  the  goods-oWner  will  be  bound. 

The  law,  as  thus  laid  down  by  Lord  Stowell  in  the  case  of  The  Grati- 
tudine,^  has  since  been  universally  acquiesced  in.  This  being  so,  the  posi- 
tion of  Lord  Ellexborough  that,  where  the  goods  are  not  about  to  be 
carried  on,  possession  may  be  demanded  by  the  freighter,  and  if  the  demand 
be  not  yielded  to,  will  be  wrongfully  withheld,  appears  inapplicable  to  the 
case  of  a  master  so  circumstanced ;  and  that  of  Parke,  B.,  that  the  ship- 
owner not  being  able  to  carry  or  send  on  the  goods,  it  cannot  be  supposed 
that  the  shipper  would  waive  the  further  conveyance  of  them,  seems  equally 
so,  where  the  master  is  acting  as  the  agent  of  both  parties,  and  doing  that 
which  is  most  conducive  to  their  common  advantage.  If  the  master,  under 
these  circumstances,  becomes,  to  use  the  words  of  Willes,  J.,  in  Notara  v, 
Henderson,'  the  "  agent  of  necessity  "  of  the  shipper,  he  becomes  so  as  the 
servant  of  the  shipowner,  and  by  virtue  of  the  original  contract,  which 
therefore  must  be  taken  to  be  still  subsisting,  though  the  goods  cannot  be 
carried  on.  If  the  law  thus  casts  on  him  the  duty  of  acting  as  agent  for  the 
shipper,  it  does  not  take  from  him  the  character  of  agent  for  the  shipowner, 
or  the  duty  of  looking  to  the  interest  of  the  latter  as  well  as  to  that  of  the 
former.  If  he  becomes  clothed  with  the  character  of  agent  for  the  goods- 
owner,  he  acquires  authority  to  do  what  the  latter,  if  on  the  spot,  might 
do,  namely,  dispense  with  the  further  transport  of  the  goods. 

It  is,  moreover,  clear  that  cases  may  occur  in  which  it  would  be  for  the 
manifest  advantage  of  the  freighter  that  the  goods  should  be  sold,  and  the 
freight  deducted :  as,  for  instance,  where  the  goods,  being  at  an  interme- 
diate port,  are  found  to  have  become  so  damaged  that,  if  carried  on  to 
their  destination,  they  will  be  worthless  when  they  reach  it,  as  was  the 
case  in  Notara  v,  Henderson.'  That  case  is  an  express  authority  for  saying, 
that  the  master  may  not  carry  on  a  damaged  cargo,  for  the  purpose  of  earn- 
ing the  freight,  where  the  necessary  effect  will  be  the  destruction  or  deteri- 
oration of  the  goods.  In  such  case,  at  all  events  where  the  damage  cannot 
be  arrested  at  a  reasonable  expense  of  time  or  money,  it  becomes  the  duty 
of  the  master  to  sell ;  but  it  is  obviously  only  equitable  that  if  the  master, 
as  the  agent  of  the  shipowner,  is  prevented,  in  the  interest  of  the  shipper, 
from  earning  the  entire  freight  at  the  expense  of  the  cargo,  the  shipper, 
in  consideration  of  the  benefit  he  thus  secures,  shall  at  least  pay  the  freight 
for  so  much  of  the  voyage  as  shall  have  been  performed. 

The  cases  on  which  I  have  been  commenting,  if  in  point,  are  of  course 
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binding  on  us,  and  can  only  be  reviewed,  as  I  hope  they  will  be  if  the  occa- 
sion should  arise,  in  a  Court  of  Appeal.  But  they  do  not  go  the  length  of 
overruling  Luke  v,  Lyde.^  AH  they  do  is  to  establish  that  where  the 
master  takes  upon  himself  to  sell  the  cargo  without  express  authority  from 
the  shipper,  though  he  may  be  perfectly  justified  in  so  doing,  as  the  agent 
of  the  latter,  by  the  circumstances  in  which  he  is  placed,  the  shipowner 
cannot  recover  the  pro  rata  freight.  They  do  not  touch  the  case  in  which 
the  goods  come  to  the  hands  of  the  owner  short  of  their  destination,  and 
the  owner  has  derived  benefit  from  their  conveyance  so  far,  which  is  what 
has  occurred  in  the  case  before  us. 

In  deciding  a  question  of  English  law,  foreign  law  is,  of  course,  of  no 
authority.  Nevertheless,  as  in  a  matter  of  commercial  law  it  is  of  impor* 
tance  that  the  rules  of  commercial  nations  shall,  as  far  as  possible,  he  the 
same,  it  may  not  he  unimportant  to  see  what  is  the  state  of  the  Continental 
law  on  this  subject.  The  law  will  be  found  in  the  French  Code  de  Com- 
merce, Article  296 ;  in  the  Italian  Codice  di  Commercio,  at  Article  403 ;  in  the 
Spanish  Code,  Articles  777  and  778 ;  in  the  Code  of  the  Netherlands,  Article 
478  ;  in  the  Prussian  Code,  Articles  1701-6 ;  in  the  Kussian  Code,  Article 
747  ;  in  the  German  Code,  Articles  632,  633.  The  rule  in  all  these  is  the 
same,  namely,  that  the  master  of  a  disabled  ship  is  bound,  if  his  ship  can- 
not be  repaired,  to  procure,  if  possible,  another  to  carry  on  the  goods.  If 
both  are  impossible,  he  may  then  abandon  the  goods  to.  the  owners,  and 
will  be  entitled  to  his  freight  pro  rata,  or,  as  it  is  termed  in  the  German 
law,  the  distance  freight.  The  German  law  has,  however,  this  qualification, 
that  the  freight  payable  shall  not  exceed  the  value  of  the  goods. 

In  the  present  instance,  the  charterers  having  had  the  cargo  brought 
from  the  Tees  to  within  thirty  miles  of  Taganrog,  nothing  could  be  more 
unjust  than  that  the  shipowner  should  receive  nothing  for  the  conveyance 
of  it  so  far.  And  the  principle  of  the  decision  in  Luke  v,  Lyde  ^  appears  to 
me  distinctly  applicable. 

But  besides  this,  when  the  facts  are  closely  looked  at,  an  acceptance  of 
the  cargo  at  Kertch  by  the  consignees,  and  a  dispensation  of  the  further 
conveyance  of  it,  may  properly  be  inferred. 

Being  prevented  by  the  state  of  the  navigation  from  taking  the  cargo 
on  to  its  destination,  the  master  was  justified  in  landing  and  warehousing 
it  at  Kertch,  provided  he  thereby  put  the  charterers  to  no  extra  expense. 
He  was  not  bound  to  wait  with  his  ship,  with  the  iron  on  board,  till  the 
navigation  should  be  open,  —  a  period  of  four  months.  All  that  could  be 
required  of  him  would  be  that  he  should  bring  on  or  forward  the  cargo  as 
soon  as  the  navigation  should  be  again  open.  In  the  mean  time  he  was  at 
liberty  to  seek  other  new  employment  for  his  ship  in  the  interest  of  his 
owner.  The  charterers  could  have  no  right  to  exact  from  him  a  useless  in- 
activity ofBeveral  months;  nor,  if  this  be  so,  can  it  make  any  difference 
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that  the  charterers  in  fact  objected  to  the  landing  of  the  cargo.  Their  ob- 
jection might  have  made  all  the  difference  if  the  cargo  could  have  been 
brought  on,  but  as  that  was  impossible,  no  prejudice  could  result  to  them 
if  not  called  upon  to  defray  the  extra  expense.  And  even  if  put  to  such 
expense,  they  would  always  have  had  their  cross  claim  against  the  ship- 
owner on  the  freight. 

The  next  important  fact  which  occurs  is,  that,  the  cargo  having  been 
landed,  the  consignees  come  forward  and  claim  it.  But  they  were  not  en- 
titled to  have  it  delivered  to  them  till  it  had  been  brought  to  Taganrog, 
unless  it  was  abandoned  by  the  master,  or  on  the  navigation  being  again 
opened,  he  refused  to  bring  it  on  or  to  forward  it ;  they  could  not  insist 
upon  delivery  short  of  the  port  of  destination  without  paying  the  entire 
freight^  except  by  arrangement  with  the  shipowner,  or  the  master  as  his 
agent.  Without  paying  the  entire  freight,  or  coming  to  such  an  arrange- 
ment, the  consignees  must  have  waited  four  months  for  the  iron  rails, 
which,  being  wanted  for  the  construction  of  a  railway,  it  was  important  to 
them  to  obtain  without  any  delay. 

When,  under  these  circumstances,  I  find  the  consignees  asking  for  the 
cargo,  and  the  master  compelled  to  give  them  possession  of  it,  I  cannot  sup- 
pose that  the  master  intended  to  forego,  on  the  part  of  his  owner,  his  claim 
to  freight ;  or  that  the  consignees,  in  accepting  the  iron  at  Kertch,  intended 
to  claim  it,  or  understood  that  they  were  receiving  it  free  from  all  claim  of 
freiglit.  The  master  might  be  glad  to  be  relieved  from  all  further  difficulty 
as  to  forwarding  the  iron ;  the  consignees  would  be  glad  to  have  present 
possession,  so  that  they  might  send  it  by  land  carriage  to  Taganrog,  instead 
of  waiting  four  months  to  receive  it  by  sea.  The  question  of  amount  of 
freight  payable  —  whether  the  whole  or  part  —  they  left  to  be  settled  be- 
tween shipowner  and  charterers  in  England.  The  master  evidently  thought 
be  had  earned  the  entire  freight,  for  he  believed  that,  having  brought  the 
cargo  "  as  near  as  the  ship  could  get "  to  the  port  of  destination,  he  had 
done  all  he  was  bound  by  the  charter-party  to  do.  It  is  true  that  in  land- 
ing the  cargo  under  this  mistaken  impression  the  master  had  no  intention 
of  taking  it  on  to  Taganrog  ;  but  it  appears  that  while  he  was  in  the  course 
of  landing  the  iron  at  Kertch  the  consignees  applied  for  it,  and  it  was  de- 
livered up  to  them,  they  giving  a  receipt  for  it,  the  master,  on  the  other 
hand,  insisting  on  payment  of  his  freight.  It  seems  to  me  that,  under 
these  circumstances,  the  consignees,  who  had  no  right  to  have  the  iron  car- 
ried on  to  Taganrog  till  the  navigation  was  again  open,  must  be  taken  to 
have  accepted  it  subject  to  the  claim 'for  freight  pro  rata.  It  is  clear  that 
the  master  had  no  intention  of  giving  up  the  cargo  without  receiving  his 
freight,  for  he  protested  against  its  being  given  up  to  the  consignees  by  the 
authorities  without  the  freight  being  paid.  And,  inasmuch  as  the  con- 
signees could  not  claim  to  have  the  cargo  brought  on  to  Taganrog  till  the 
navigation  should  be  open,  it  is  by  no  means  certain  that,  if  the  cargo  had 
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not  been  delivered  over  to  the  consignees,  the  shipowner,  on  learning  what 
had  occurred,  would  not,  in  order  strictly  to  fulfil  the  terms  of  the  charter 
and  prevent  all  question  as  to  the  payment  of  the  entire  freight,  have  pro- 
vided a  vessel  to  take  the  iron  on  when  the  navigation  was  re-opened.  And 
this  would  have  been  the  more  likely  to  happen,  if  the  consignees,  instead 
of  demanding  present  delivery  of  the  iron,  had  protested  against  its  beiug 
left  at  Kertch,  and  had  insisted  on  its  being  brought  on  to  Taganrog  when 
the  navigation  should  admit  of  it.  It  is  highly  probable  that  the  plaintiff 
would  then  have  atailed  himself  of  the  inter%'ening  period,  and  would  have 
made  his  arrangements  for  bringing  on  the  cargo.  Of  this  tempna  pceniUntice 
he  was,  as  it  seems  to  me,  prematurely  and  imduly  deprived  Gy  the  act  of 
the  consignees,  in  obtaining  the  possession  of  the  iron  from  the  custom- 
house authorities. 

It  must  be  borne  in  mind  as  a  material  fact  in  this  case,  and  one  which 
distinguishes  it  from  the  cases  of  Hunter  v,  Prinsep^  and  Vlierboom  v. 
Chapman,'  that  the  master  did  nothing  in  the  way  of  disposing  of  the  caiigo^ 
or  of  abandoning  it,  so  as  to  give  up  his  lien  on  it  for  the  freight.  The 
cargo  was  given  up  to  the  consignees  by  the  custom-house  authorities, 
against  the  will  of  the  master  and  notwithstanding  his  protest.  The  con- 
signees could  therefore,  as  it  seems  to  me,  only  take  possession  subject  to 
the  rights  of  the  captain  and  his  owner,  one  of  these  rights  being,  unless 
clearly  abandoned,  that  of  forwarding  the  cargo  when  the  time  came,  and  so 
earning  the  entire  freight.  Here,  again,  it  is  by  no  means  certain  that, 
if  the  lien  for  freight  claimed  by  the  master  had  not  been  disregarded  and 
the  cargo  handed  over  to  the  consignees,  the  owner  would  not  in  due  time 
have  sent  it  on  to  its  destination. 

Under  these  circumstances  the  case  of  Luke  v.  Lyde,'  which,  as  far  as  I 
am  aware,  has  never  been  overruled,  and  which  is  binding  upon  us,  appears 
to  me  to  apply.  In  my  opinion,  though  the  charterers*  agents  protested 
against  the  landing  of  the  cargo,  yet  the  consignees,  who  as  to  the  receipt 
of  the  cargo  must  be  treated  as  the  agents  of  the  charterers,  must  be  taken 
to  have  dispensed  with  the  conveyance  of  the  iron  between  Kertch  and 
Taganrog,  and  to  have  accepted  it  subject  to  the  right  of  the  shipowner  to 
freight  for  so  much  of  the  voyage  as  had  been  performed.  I  think,  there- 
fore,  that  to  that  extent  our  judgment  should  be  for  the  plaintiff.  But  my 
learned  Brothers  think  otherwise,  and  judgment  must  therefore  be  entered 
for  the  defendants. 

The  judgment  of  Mellor  and  Quain,  JJ.,  was  delivered  by 

QuAiN,  J.  It  is  unnecessary  to  recapitulate  the  facts  of  the  special  case, 
which  have  been  fully  stated  by  the  Lord  Chief  Justice. 

Under  the  circumstances  the  plaintiff  contends,  —  first,  that  he  is  en- 
titled to  be  paid  full  freight  as  on  a  performance  of  the  whole  voyage,  or  if 
not  full  freight,  that  he  is  entitled  to  be  paid  pro  rata  itinens  up  to  Kertch. 
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In  the  first  place,  we  think  that  the  master  was  quite  mistaken  in  sup- 
posing that  a  delivery  at  Kertch  was  a  delivery  so  near  to  Taganrog  as  he 
ooidd  safely  get  According  to  the  judgment  of  this  court  in  Schilizzi  v. 
Derry  ^  the  meaning  of  those  words  is,  that  the  ship  must  get  within  the 
ambit  of  the  port,  although  she  may  not  be  able  to  enter  it.  There  is  no 
pretence  for  saying  that  Kertch  is  within  the  ambit  of  the  port  of 
Taganrog. 

It  was  next  contended  that  the  full  freight  was  due,  as  the  condition  of 
the  charter-party,  on  the  performance  of  which  it  was  made  payable,  had 
been  complied  with.  By  the  terms  of  the  charter-party  the  freight  was  to 
be  paid,  one  third  on  signing  the  bills  of  lading,  and  the  balance  in  cash  in 
London  against  certificate  of  right  delivery  of  the  cargo. 

It  was  argued  that  the  receipt  given  by  the  consignees'  agents,  and  set 
out  in  paragraph  17  of  the  case,  was  such  a  certificate.  But  we  are  of  opin- 
ion,  assuming  that  the  consignees  or  their  agents  were  the  proper  persons 
to  give  the  certificate  required  by  the  charter-party,  that  the  receipt  is  not 
a  certificate  of  right  delivery  of  the  cargo  within  the  terms  of  the  charter- 
party,  especially  as  against  the  present  defendants,  the  charterers,  who  ex- 
pressly protested  against  the  discharge  of  the  cargo  at  Kertch.  It  is  merely 
an  acknowledgment  of  having  received  the  cargo,  and  is  not  the  certificate 
of  right  delivery  required  by  the  charter-party. 

It  was  further  contended  for  the  plaintiff  that,  as  the  consignees  had 
taken  possession  of  the  cargo  at  Kertch,  as  described  in  paragraph  17,  the 
whole  freight  was  payable. 

The  case  of  London  <!:;  North  Western  Ry.  Co.  v.  Bartlett  *  was  cited  in 
support  of  this  proposition.  In  that  case  it  was  held  that  the  carrier  of 
goods  consigned  to  a  particular  place  may  deliver  them  at  any  other  place 
that  the  consignee  and  the  carrier  may  agree  upon,  and  that  in  such  case 
the  carrier  would  be  entitled  to  his  full  freight.  So  also  in  the  case  of  Cork 
Distilleries  Co.  v.  Great  Southem  db  Western  Ry.  Co.,'  it  was  held  by  the 
House  of  Lords  that  where  goods  are  delivered  to  a  carrier  to  be  carried  to 
a  certain  person  at  a  certain  place,  the  consignees  may  demand  the  goods 
of  the  carrier  at  another  place,  and  the  carrier  will  be  justified  in  delivering 
the  goods  on  payment  of  the  full  freight 

But  in  these  cases  the  carrier  was  ready  and  willing  to  carry  the  goods 
to  their  destination  and  earn  his  full  freight ;  and  refrained  from  doing  so 
at  the  express  request  of  the  consignees.  In  the  present  case,  on  the  con- 
trary, the  master  discharged  the  cargo  at  Kertch  without  any  request  from 
the  consignees,  and  against  the  express  protest  of  the  charterers,  and  re- 
fused to  oairy  it  further  to  its  port  of  destination  ;  and  it  was  not  till  after 
this  refusal,  and  when  the  goods  may  be  said  to  have  been  abandoned  by 
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the  master,  that  the  consignees  took  possession  of  them  as  holders  of  the 
bills  of  lading. 

We  think,  therefore,  that  the  cases  cited  have  no  application  to  the 
present  case.  It  is  said,  in  paragraph  19  of  the  case,  that  the  cargo  was 
"  in  due  course  "  received  by  the  railway  company.  But  we  cannot  con- 
strue the  language  as  intended  to  contradict  or  qualify  the  express  state- 
ment in  paragraph  17,  describing  the  manner  in  which  the  cargo  w,a8 
received  by  the  company. 

It  remains  to  consider  the  question  whether  the  plaintiff  is  entitled  to 
freight  pro  rata  itinerisj  having  carried  the  goods  to  Kertch.  Claims  of 
this  kind  usually  arise  in  cases  of  disabled  ships  unable  by  the  accidents  of 
the  seas  to  complete  their  voyage ;  and  we  are  not  aware  of  any  case  like 
the  present,  where  the  claim  has  arisen  from  the  default  of  the  master  in 
refusing  to  proceed  to  his  port  of  destination. 

The  rule  on  this  subject  was  laid  down  by  Dr.  Lushington  in  the  case  of 
The  Soblomsten  ^  as  follows  :  "  To  justify  a  claim  for  pro  rata  freight,  there 
must  be  a  voluntary  acceptance  of  the  goods  by  their  owner  at  an  inter- 
mediate port,  in  such  a  mode  as  to  raise  a  fair  inference  that  the  further 
carriage  was  intentionally  dispensed  with."  And  the  learned  judge  cites  the 
case  of  Vlierboom  v.  Chapman^*  from  the  judgment  in  which  case  the  rule 
is  extracted  in  the  words  above  quoted. 

This  case  is  founded  on  the  earlier  case  of  Hunter  v,  Prinsep.'  In  that 
case  Lord  Ellenborough  says  that  the  shipowner  has  no  right  to  any 
freight  unless  the  goods  are  forwarded  to  their  destination,  ''unless  the 
forwarding  them  be  dispensed  with,  or  unless  there  be  some  new  bargain 
upon  this  subject.  If  the  shipowner  will  not  forward  them,  the  freighter 
is  entitled  to  them  without  paying  anything.  .  .  .''  He  continues  :  '*  The 
general  property  in  the  goods  is  in  the  freighter;  the  shipowner  has  no 
right  to  withhold  possession  from  him,  unless  he  has  either  earned  his 
freight  or  is  going  on  to  earn  it."  Applying  these  principles  to  the  facts  of 
the  case  before  us,  we  feel  bound  to  decide  that  in  this  case  the  claim  for 
freight  pro  rata  cannot  be  supported.  This  action  is  against  the  charterers 
on  the  charter-party,  and  so  far  from  their  having  voluntarily  accepted  the 
goods  at  Kertch  and  dispensed  with  the  further  carriage  of  the  goods  to 
their  port  of  destination,  they  gave  the  master  express  notice  on  the  19th 
of  December,  and  before  he  had  commenced  to  dischai^ge  the  cargo  (para- 
graph 12),  that  if  he  discharged  the  cargo  at  Kertch,  that  is  to  say,  left  it 
at  Kertch  without  any  intention  of  carrying  it  further,  he  would  be  held 
responsible  for  an  infraction  of  the  charter-party.  It  is  impossible,  there- 
fore, as  against  the  present  defendants,  to  fnfer  that  they  dispensed  with 
the  further  carriage  of  the  goods  to  Taganrog.  The  case,  as  far  as  the 
present  defendants  are  concerned,  is  like  Liddard  v,  Lopes,^  where  a  similar 

1  L.  R.  1  A.  &  E.  297.  «  18  M.  &  W.  288, 

•  10  East,  878,  394.  *  10  East,  620. 
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notice  was  given  bj  the  owners  of  the  cargo,  and  it  was  held  that  no  new 
contract  to  pay  freight  pro  rata  could  be  presumed  against  the  merchant. 

But  assuming  that  defendants  would  be  bound  in  this  action  by  a  volun- 
tary acceptance  of  the  goods  by  the  consignees  at  an  intermediate  port, 
and  a  dispensation  by  them  of  the  further  carriage  (a  point  about  which  we 
entertain  considerable  doubt,  especially  after  the  protest  of  the  defendant's 
agents),  we  are  of  opinion  that  there  has  been  no  such  acceptance  in  this  case. 
In  &ct,  the  present  case  is  one  in  which  the  master,  by  an  uufortunate  mis- 
take, has  left  the  goods  at  an  intermediate  port,  and  refused  to  carry  them 
on  to  their  port  of  destination,  and  it  was  not  till  after  such  refusal  that 
the  agent  of  the  consignees  took  possession  of  them  as  holders  of  the  bills  of 
lading.  They  had  no  other  course  to  pursue  if  they  wished  to  preserve 
their  own  property.  It  is  said,  however,  that  the  master  claimed  a  lien  on 
the  cargo  for  freight,  and  protested  against  the  agent  of  the  consignees  tak- 
ing possession,  and  that  by  reason  of  the  consignees  so  taking  possession  he 
and  his  owners  were  prevented  from  sending  a  ship  and  carrying  on  the 
cargo  at  the  opening  of  the  navigation.  But  the  master  had  no  lien  for 
freight :  for  he  had  neither  earned  any  freight  nor  was  he  going  on  to  earn  it ; 
and  he  having  declared  that  he  discharged  the  cargo  at  Kertch  and  did  not 
intend  to  carry  it  further,  the  parties  had  a  right  to  take  him  at  his  word 
and  act  on  that  declaration,  and  treat  it  as  a  breach  of  the  charter-party, 
and  to  take  possession  of  the  cai^o  which  the  master  had  so  abandoned. 
(See  on  this  last  point  the  Danube  By.  Co.  v.  Xenos,^  Frost  v.  Knight,'  and 
the  cases  there  cited.) 

The  case  therefore  seems  to  come  within  the  third  rule  laid  down  by  Dr. 
Lushington  in  the  case  of  The  Soblomsteu,'  namely,  that  no  freight  is  pay- 
able, if  the  owner  of  cargo  against  his  will  is  compelled 'to  take  the  cargo 
at  an  intermediate  port 

It  seems  to  us  that  the  duty  of  the  master  was  plain,  in  the  absence  of 
any  fresh  arrangement  between  the  parties,  either  to  wait  at  Kertch  till 
the  navigation  was  open  and  then  proceed  on  his  voyage,  or,  to  land  and 
warehouse  the  goods  at  Kertch,  and  return  and  take  them  on  by  his  own 
or  another  ship  when  the  navigation  was  open. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  any  freight  in  this  case,  and  that  our  judgment  must  be  for  the 
defendants. 

We  may  observe,  in  conclusion,  that  the  special  case  before  us  gives  no 
information  as  to  what  ultimately  became  of  the  cargo  of  the  Meredith. 
We  are  not  told  if  it  was  ever  forwarded  to  Taganrog  either  by  the  char- 
terers or  the  consignees,  nor  how  the  transaction  has  been  arranged,  if  it 
ever  has  been  arranged,  between  the  parties.  We  are  therefore  entirely  ig- 
norant whether  in  the  result  the  present  defendants,  the  freighters,  ever 

1  11  C.  B.  N.s.  152;  13  C.  B.  N.  &  825;  81  L.  J.  C.  P.  84,  284. 
«  L.  R.  7  Ex.  111.  •  L.  B.  1  A.  &  E.  297. 
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derived  any  benefit  or  advantage  whatever  from  the  carriage  of  the  cargo 
to  Kertch.  We  cannot  infer  necessarily  that  they  must  have  done  so,  for 
many  cases  are  conceivable  in  which  the  leaving  the  cai^  at  an  intermediate 
port  might  be  of  no  benefit,  but>,  on  the  contrary,  cause  a  seriouB  loss  to 
the  freighters. 

In  the  jurisprudence  of  France  and  Germany  the  claim  for  freight  pro 
rata  Uineris  is  not  based  on  any  such  technical  ground  as  a  new  contract 
to  be  inferred  irom  a  voluntary  acceptance  of  the  goods  in  such  a  way  as 
to  amount  to  a  dispensation  of  their  further  carriage,  but  seems  to  be 
founded  merely  on  the  equity  and  reasonableness  of  the  thing,  that  the 
shipowner  who  has  carried  the  goods  a  part  of  the  way,  of  which  the 
freighter  has  had  the  benefit,  should  be  proportionately  indemnified :  see 
Code  de  Commerce,  Article  294-*296,  and  Valin's  Commentary  on  the 
Ordonnance  de  la  Marine,  Li  v.  iii.  Tit  iii.  Article  9.  The  German  Code, 
Article  633,  expressly  provides  that  in  calculating  the  amount  of  that 
indemnity  the  question  is  not  one  of  distance  merely,  but  that  the  circum- 
stances of  the  case  on  both  sides  in  relation  to  the  performed  and  unper- 
formed part  of  the  journey,  including  the  value  of  the  goods  at  the 
inteimediate  port,  must  be  taken  into  consideration :  German  Commercial 
Code,  Articles  632,  633,  and  Makower's  Commentary  on  the  German  Code, 
note  123. 

Had  it  appeared  from  the  case  before  us  that  the  defendants  in  the  pres- 
ent cj^se,  notwithstanding  the  master's  failure  to  complete  his  contract,  had 
in  the  result  derived  benefit  and  advantage  from  the  carriage  of  the  cargo 
to  Kertch,  either  in  the  price  received  for  the  goods  or  otherwise,  a  question 
might  have  arisen  whether  we  might  not  now  be  called  upon  to  administer 
in  favor  of  a  shipowner  who  had  carried  the  cargo  to  within  thirty  miles  of 
its  destination,  and  of  which  part  performance  the  defendants  had  the  benefit, 
some  of  that  "  larger  equity  "  alluded  to  by  Lord  Tenterden  as  exercised 
by  Courts  of  Admiralty  in  similar  cases.^  Lord  Tenterden  cites  with  ap- 
probation the  judgment  of  Sir  William  Scott  in  the  case  of  The  Friends,' 
in  which  that  learned  judge  says  :  ''  This  court  sits  no  more  than  courts  of 
common  law  do  to  make  contracts  between  parties,  but,  as  a  court  exercising 
an  equitable  jurisdiction,  it  considers  itself  bound  to  provide  as  well,  as  it 
can  for  that  relation  of  interests  which  has  unexpectedly  taken  place  under  a 
state  of  facts  out  of  the  contemplation  of  the  contracting  parties  in  the  course 
of  the  transaction.**  Sir  R.  Phillimore,  in  the  case  of  The  Teutonia,*  after 
citing  this  judgment,  adds  that  this  jurisdiction  is  not  confined  to  prise  cases, 
but  that  it  is  a  part  of  the  general  power  which  the  court  always  possessed 

However,  as  the  point  to  which  we  have  last  adverted  is  not  expressly 
raised  by  the  case,  we  give  no  opinion  on  the  subject. 

Judgment  for  the  dffendanU, 

1  Abbott  on  Shipping,  11th  ed.  1867,  pp.  402,  403. 
«  Edw.  A.  R.  247,  248.  •  L.  R.  8  A.  &  E.  421. 
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BRUMBY  V.   SMITH, 
In  thb  Supreme  Court  of  Alabama,  June  Term,  1841. 

[Reported  in  8  Alabama  Reports,  128.] 

Error  to  the  Circuit  Court  of  Montgomery  County. 

This  was  an  action  of  assumpsit  commenced  in  the  court  below,  by  the 
defendant  in  error  against  the  plaintiff  in  error. 

The  declaration  contains  a  special  count  upon  an  agreement  between  the 
parties,  and  the  common  counts.  The  defendant  below  demurred  to  the 
special  count  of  the  declaration,  which  being  overruled  by  the  court, 
the  jury  under  the  general  issue  found  a  verdict  for  the  plaintiff  below. 
Pending  the  trial,  a  bill  of  exceptions  was  taken  to  the  opinion  of  the  court, 
by  which  it  appears  that  an  agreement  between  the  parties  in  writing  was 
offered  in  evidence,  by  which  the  defendant  in  error  agreed  to  complete  the 
carpenter's  work  on  a  house  of  the  plaintiff  in  error,  for  the  sum  of  8437, 
to  be  paid  when  the  work  was  completed,  the  materials  to  be  furnished  by 
the  plaintiff  in  error. 

It  was  proved,  that  a  short  time  before  the  work  might  have  been  com- 
pleted, the  house  was  destroyed  by  fire;  the  materials  having  been  fur* 
uished  by  the  defendant  below.  Evidence  was  also  offered,  conducing  to 
show  that  the  defendant  below,  who  was  in  possession  of  the  house,  caused 
the  burning  of  the  house  by  his  neglect. 

Upon  this  testimony,  the  defendant  below  moved  the  court  to  charge  the 
jury,  that  if  they  believed  from  the  evidence  that  the  plaintiff  had  con- 
tracted according  to  the  terms  of  the  agreement,  and  that  all  the  work 
specified  in  the  agreement  had  not  been  done  according  to  it«  terms,  that 
the  plaintiff  could  not  recover  for  the  work  actually  done  by  him,  unless 
he  had  been  prevented  from  the  performance  of  it  by  the  burning  of  the 
house  and  materiuls ;  they  must  also  believe  from  the  evidence,  that  the 
burning  was  occasioned  by  the  acts  or  neglect  of  the  defendant,  or  that 
the  plaintiff  could  not  recover  for  the  work  actually  done ;  which  charge 
the  court  refused  to  give,  and  charged  that  if  the  jury  believed  that  a  por- 
tion of  the  work  had  been  executed  by  the  plaintiff  according  to  the  terms 
of  the  contract,  by  which  the  defendant  was  to  furnish  the  materials,  that 
the  plaintiff  was  entitled  to  recover  the  worth  of  the  work  actually  done  by 
him,  on  the  materials  so  furnished,  although  the  whole  of  the  work  specified 
in  the  contract  had  not  been  completed ;  and  under  the  state  of  facts  above 
supposed,  the  circumstance  of  the  burning  of  the  house  or  materials  before 
the  completion  of  the  work,  whether  the  fire  was  occasioned  by  the  act  or 
neglect  of  the  defendants,  or  by  any  other  means,  without  his  agency,  could 
not  affect  the  right  of  the  plaintiff  to  recover.    To  the  refusal  to  charge, 
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and  to  the  charge  giveu,  the  defendant  excepted,  and  now  presents  the 
questions  of  law  which  arise  thereon,  to  this  court  for  revision. 

Goldthwaite  for  the  plaintiff  in  error. 

Dargariy  contra, 

Ormond,  J.  As  no  objection  was  made  to  the  judgment,  of  the 'court 
overruling  the  demurrer  to  the  first  count,  we  have  not  thought  it  necessary 
to  examine  it. 

It  is  certainly  true,  that  when  by  the  terms  of  a  contract  a  given  duty 
is  to  be  performed,  the  performance  is  a  condition  precedent,  and  although 
performance  may  be  prevented  by  inevitable  accident,  a  pro  rata  compen- 
sation cannot  be  recovered  for  the  services  actually  performed.  Of  this 
principle,  the  case  of  Cutter  v.  Powell  ^  furnishes  a  full  illustration. 

The  facts  were,  that  Cutter  shipped  on  board  a  vessel,  as  second  mate, 
and  received  from  the  master  the  following  obligation  :  '^  I  promise  to  pay 
Mr.  T.  Cutter  the  sum  of  thirty  guineas,  provided  he  pix>ceeds,  continues, 
and  does  his  duty  as  scfcond  mate  in  the  ship  Grovemor  Parry,  from  hence 
to  Liverpool."  During  the  voyage,  and  before  the  ship  arrived  at  Liver- 
pool, Cutter  died,  and  the  action  was  brought  by  his  administrator  to  re- 
cover the  value  of  the  services  actually  rendered.  The  court  held,  he  could 
not  recover  on  the  ground,  that  performance  was  by  the  terms  of  the  con- 
tract a  condition  precedent  to  a  recovery,  and  that  it  was  no  answer  to 
the  objection  that  he  was  prevented  by  inevitable  accident  from  performing 
his  contract. 

So,  if  a  workman  undertakes  to  build  a  house,  to  be  paid  on  its  comple- 
tion, he  cannot  demand  payment  until  he  has  complied  with  his  contract, 
by  building  the  house,  and  if  it  should  be  destroyed  by  inevitable  accident, 
it  will  be  his  loss. 

In  this  case,  it  was  contended  by  the  counsel  for  the  defendant  in  error, 
that  this  was  distinguishable  from  the  class  of  cases  we  have  been  consider- 
ing ;  that  it  was  the  hire  of  labor  and  services,  as  the  employer  was  to  fur- 
nish the  materials,  and  that,  "  if  while  the  work  is  doing,  the  thing  perishes 
by  internal  defect,  by  accident  or  superior  force,  without  any  default  of  the 
workman,  the  latter  is  entitled  to  compensation  to  the  extent  of  the  labor 
actually  performed." 

Judge  Stort,  in  his  work  on  Bailment,  at  page  278,  admits  that  the  rule 
is  as  above  stated,  by  the  civil  law,  where  there  is  no  contract  postponing 
the  time  of  payment  to  the  completion  of  the  work,  and  such  he  intimates 
would  be  the  rule  at  common  law ;  that  such  is  the  rule  of  law,  is  shown 
by  the  case  of  Meuetone  v,  Athawes,^  which  was  an  action  by  a  shipwright, 
for  work  and  labor  done,  and  materials  found,  in  repairing  the  defendant's 
ship.  The  facts  were,  the  ship  was  in  the  dock  of  the  plaintiffs,  to  be  re- 
paired, and  when  only  three  hours'  work  were  wanting  to  complete  the 
repairs,  a  fire  happened  in  an  adjacent  brew  house,  was  communicated  to 

1  6  T.  R.  820.  s  8  Burr.  1592. 
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the  dock,  and  the  ship  was  destroyed.  The  dock  belonged  to  the  ship- 
wright, and  the  owner  of  the  ship  had  agreed  to  pay  5/.  for  the  use  of  it. 
The  plaintiff  obtained  judgment.  In  that  case,  it  is  to  be  observed,  there 
was  no  contract  to  perform  the  work  at  a  specific  price,  and  the  recovery 
was  had  on  the  implied  promise  to  pay  the  value  of  the  work  and  labor, 
and  materials  furnished.  In  this  case,  the  defendant  in  error  agreed  to 
complete  the  carpenter's  work  on  a  house  of  the  plaintiff  in  error,  the 
materials  to  be  furnished  by  the  plaintiff  in  error;  in  consideration  of 
which,  ho  agreed  to  pay  the  defendant  in  error  ^437,  ^'to  be  paid  when 
the  work  was  completed.''  A  few  days  before  the  completion  of  the 
work,  the  house  was  consumed  by  fire^  whilst  the  plaintiff  in  error  was  in 
possession. 

Here  there  was  an  entire  contract,  and  although  it  was  labor  to  be  per- 
formed on  materials  furnished  by  the  employer,  yet  by  its  express  terms, 
the  labor  was  not  to  be  paid  for  until  the  work  was  completed  ;  and  if  this 
is  rendered  impossible,  without  the  act  of  the  employer,  there  can  be  no 
recovery  for  the  work  actually  done. 

Mr.  Justice  Stort.  after  examining  this  question  at  some  length,  comes 
to  the  same  conclusion.  '*It  would  seem,"  he  says,  "that  by  the  common 
law,  in  such  a  case,  independent  of  any  usage  of  trade,  the  workman  would 
not  be  entitled  to  any  compensation ;  and  that  the  rule  would  be,  that  the 
thing  should  perish  to  the  employer,  and  the  work  to  the  mechanic ;  for 
the  contract  by  the  job  would  be  treated  as  an  entirety,  and  should  be 
completed  before  the  stipulated  compensation  would  be  due."^ 

From  these  considerations,  it  appears  that  the  judge  erred  in  his  charge 
to  the  jury,  and  the  judgment  is,  therefore,  reversed,  and  the  cause 
remanded. 


JONES  AND  JONES  V.  JUDD. 

» 

In  thb  Court  of  Appeals  of  New  York,  December,  1850. 

■ 

[Reported  in  4  Conutock,  412.] 

James  Jones  and  Edward  Jones  sued  Judd  in  the  Common  Pleas  of  Catta- 
raugus county,  for  the  price  of  work  and  labor.  The  defendant  contracted 
with  the  State  to  complete  certain  sections  of  the  Genesee  Valley  Canal. 
On  the  14th  of  September,  1840,  he  entered  into  a  sub-contract  with  the 
plaintiffs  for  a  part  of  the  same  work,  by  which  he  agreed  to  pay  them 
seven  cents  per  yard  for  excavating  and  eight  cents  for  embankment, 
monthly,  according  to  the  measurement  of  the  engineers,  except  ten  per 
cent  which  was  not  to  be  paid  until  the  final  estimate.  The  work  on  the 
canal,  including  that  on  which  the  plaintiffs  were  engaged,  was  stopped  by 

^  Story  on  Bailment,  278,  §  426,  b.,  2d  Ed. 
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the  canal  coniroissioners  on  the  2lBt  day  of  June,  ISil,  before  they  had 
completed  their  job,  and  they  never  finished  it.  On  the  29th  of  March, 
1842,  the  legislature  passed  the  act  "to  preserve  the  credit  of  the  State," 
which  put  an  end  to  the  original  contract  between  the  defendant  and  the 
State,  and  before  the  commencement  of  this  suit  that  contract  had  expired 
by  its  own  limitation.  The  defendant  paid  the  plaintifis  for  all  the  work 
performed  by  them  except  the  ten  per  cent  reserved,  which  amounted  to 
$85.30,^  which  sum  the  plaintiffs  claimed  to  recover. 

The  defendant  moved  tor  a  nonsuit  on  the  ground,  among  others,  that 
without  a  waiver  of  full  performance  of  the  contract,  or  without  some  act 
of  his  to  prevent  the  performance,  the  plaintiffs  could  not  recover.  The 
motion  was  overruled.  The  defendant  then  proved  that  the  work  actu- 
ally done  by  the  plaintiffs  under  the  contract  was  worth  only  five  cents  for 
embankment  and  seven  cents  for  excavation.  He  offered  also  to  prove  what 
the  cost  of  the  work  not  done  would  be,  and  that  the  excavation  and  em- 
bankment not  done  would  be  more  difficult  and  expensive  than  the  portion 
completed.  This  evidence  was  objected  to  and  excluded.  The  referees 
before  whom  the  trial  was  had  reported  in  the  plaintiffs'  favor  for  the  sum 
claimed.  The  Common  Pleas  confirmed  their  report,  and  rendered  judg- 
ment thereon,  which  was  affirmed  by  the  Supreme  Court,  on  error  brought 
The  defendant  appealed  to  this  court. 

M,  B.  Champlin  for  appellant. 

W,  P.  Angel  for  res(K>ndents. 

Gardiner,  J.  The  plaintiffs  were  stopped  in  the  prosecution  of  the  work, 
in  fulfilment  of  their  contract,  by  the  authority  of  the  State  officers.  Before 
this  injunction  was  removed,  the -law  of  March  29,  1842,  for  preserving  the 
credit  of  the  State,  was  passed,  which  put  an  end  to  the  original  contract, 
and  the  agreement  between  the  plaintiffs  and  defendant  which  grew  out  of 
it.     3  Mass.  331 ;  Doughty  v.  Neal  \  ^  10  Johns.  28. 

As  the  plaintiffs  were  prevented,  by  the  authority  of  the  State,  from  corn- 
pleting  their  contract,  they  are  entitled  to  recover  for  the  work  performed, 
at  the  contract  price.  The  ten  per  cent  was  a  part  of  the  price  stipulated. 
It  was  reserved  to  secure  the  fulfilment  of  the  contract,  and  to  be  paid  upon 
a  final  estimate.  The  performance  of  the  required  condition  became  impossi- 
ble by  the  act  of  the  law,  and  of  course  the  plaintiffs  were  entitled  to  reooYer 
without  showing  a  compliance  with  the  agreement  in  this  particular.' 

Upon  the  question  of  damages ;  I  think  the  offered  evidence  was  properly 
rejected.  If  the  contract  had  been  performed  by  the  plaintiff,  he  might 
have  recovered  upon  the  special  agreement,  or  upon  the  common  connts, 
and  in  either  case  he  would  be  entitled  to  the  price  fixed  by  the  agreement. 
Phil.  Evid.  109,  2d  Ed. ;  Dubois  v.  Del  &  H.  Canal  Co.3  If  the  perform- 
ance had  been  arrested  by  the   act  or  omission  of  the   defendants,  the 

1  1  Sannd.  R.  216,  note  b,  5th  Ed.  >  Comyn  on  Cont.  50;  10  Jolms.  80. 

*  4  Wend,  280,  and  cases  cited. 
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plaintiff  would  have  had  his  election,  to  treat  the  contract  as  rescinded,  and 
recover  on  a  quantum  meruit  the  value  of  his  labor^  or  he  might  sue  upon 
the  agreement,  and  recover  for  the  work  completed  according  to  the  con- 
tract, and  for  the  loss  in  profits  or  otherwise  which  he  had  sustained  by  the 
interruption.  Linningdale  v.  Livingston;^  9  B.  &,  C.  145;  Masterton  v. 
The  Mayor  of  Brooklyn.^  In  this  case  the  performance  was  forbidden  by 
the  State.  Neither  party  was  in  default.  All  the  work,  for  which  a  recov- 
ery is  sought,  was  done  under  the  contract,  which  fixed  a  precise  sum  to  be 
paid  for  each  yard  of  earth  removed,  without  regard  to  the  difficulty  or  ex- 
pense of  the  excavation.  If  the  plaintiffs  had  commenced  with  the  more 
expensive  part  of  the  work,  they  could  not,  under  the  circumstances,  have 
claimed  to  have  been  allowed  for  the  profits  to  arise  from  that  portion 
which  they  were  prevented  from  completing.  Such  an  allowance  is  predi- 
cated upon  a  breach  of  the  contract  by  the  defendant.*  The  defendants,  in 
the  language  of  Judge  Bbardslet,  **  are  not  by  their  wrongful  act  to  de- 
prive the  plaintiff  of  the  advantage  secured  by  the  contract."  Here,  there 
was  no  breach  of  the  agreement  by  either  party.  The  plaintiffs  could  not 
recover  profits,  and  the  defendant  cannot,  consequently^  recoup  them  in  this 
action.     Blanchard  v,  £ly.^ 

Again :  the  plaintiffs  assumed  the  risk  of  all  accidents  which  might  en- 
hance the  expense  of  the  work,  while  the  contract  was  subsisting :  Boyle  v. 
Canal  Co. ;  ^  Sherman  v.  Mayor  of  New  York,*  and  are  entitled,  consequently, 
to  the  advantages,  if  any,  resulting  from  them.  The  suspension  of  the  work 
by  State  authority  was  an  accident  unexpected  by  either  party.  It  was  one 
which,  under  the  offer,  we  are  bound  to  assume,  was  of  benefit  to  the  plain- 
tiffs. But  the  defendant  cannot  require  an  abatement  from  the  agreed 
price,  for  what  has  been  done,  unless  he  could  demand  it  in  case  a  flood 
had  partially  excavated  or  embanked  the  section  of  the  canal  to  be  com- 
pleted by  the  plaintiffs.     The  judgment  must  be  affirmed. 

Jewett,  Hurlbut,  and  Pratt,  J  J.,  concurred. 

Brokson,  C.  J.,  EuooLBS,  Harris,  and  Taylor,  JJ.,  were  for  reversal,  on 
the  ground  that  the  evidence  offered  upon  the  question  of  damages  was 
improperly  excluded. 

JxidgTMnt  affirmed* 

1  10  Johns.  86.  «  7  Hill,  69.  75.  «  7  Hill,  71,  78. 

«  21  Wend.  846.  •  22  Pick.  884.  •  1  Ck^mst  821. 
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DANIEL  LORD  v.  BENJAMIN  WHEELER 
In  the  Supreme  Judicial  Court  of  Massachusetts,  March  Term,  1854. 

[Reported  in  1  Gray,  282.] 

Action  op  Contract.  Writ  dated  October  20, 1851.  Trial  in  the  Court 
of  Common  Pleas,  before  Bishop,  J.,  to  whose  instructions  the  defendants 
alleged  exceptions.     The  opinion  exhibits  the  whole  case. 

E,  Blake  for  the  defendant. 

JB,  Pond  for  the  plaintiff. 

Thomas,  J.  This  is  an  action  of  contract ;  the  plaintiff  alleging  that  the 
defendant  owes  him  for  work  done  and  materials  furnished  in  repairing  a 
house  and  outbuildings,  known  as  Taft's  Hotel,  at  Point  Shirley.  The 
defendant's  answer  sets  up  a  special  contract  in  writing  to  do  the  entire 
work  for  a  given  sum,  payable  in  two  instalments ;  alleges  the  payment 
of  that  which  had  already  become  due,  and  denies  his  liability  to  pay  the 
second,  because  the  work  was  never  completed ;  the  buildings,  before  the 
repairs  were  finished,  having  been  destroyed  by  fire.  The  plaintiff's  repli- 
cation alleges  that  the  repairs  on  the  house  were  nearly  done ;  and  that, 
before  the  fire  took  place,  the  defendant,  by  his  tenant,  entered  into  the 
use  and  occupation  of  the  house.  The  report  of  the  auditor  finds  such  to 
be  the  fact.  The  defendant  contended  that  the  destruction  of  the  build- 
ings by  fire  did  not  constitute  a  suftficient  excuse  for  the  failure  of  the 
plaintiff  to  complete  the  remainder  of  the  repairs  ;  and  that,  if  it  did,  the 
plaintiff  could  not  recover  for  a  partial  performance,  under  this  declaration. 
The  presiding  judge  instructed  the  jury,  that  the  fire  was  a  sufficient  excuse 
for  the  failure  to  complete  the  remainder  of  the  repairs;  and  that  for  the 
part  performed  the  plaintiff  was  entitled  to  recover  under  the  present 
declaration. 

We  think  the  instructions,  applied,  as  all  instructions  should  be,  to  the 
facts  in  evidence,  and  the  grounds  assumed  by  the  parties  respectively, 
were  correct.  The  plaintiff  was  excused  by  the  fire  from  the  further  per- 
formance of  his  contract.  The  case  may  be  clearly  distinguished  from  the 
ordinary  contract  of  one  to  erect  a  building  upon  the  land  of  another,  per- 
forming the  labor  and  supplying  the  materials  therefor,  where,  if,  before 
the  building  is  completed  or  accepted,  it  is  destroyed  by  fire  or  other  cas- 
ualty, the  loss  must  fall  on  the  builder.  He  must  rebuild.  The  thing 
mav  be  done  and  he  has  contracted  to  do  it.  It  is  otherwise,  where  one 
person  agrees  to  expend  labor  upon  a  specific  subject,  the  property  of 
another,  as  to  shoe  his  horse  or  slate  his  dwelling-house.  If  the  horse  dies, 
or  the  dwelling-house  is  destroyed  by  fire,  before  the  work  is  done,  the 
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performance  of  the  contract  becomes  impoBsible,  and  with  the  principal 
perishes  the  incident. 

It  by  no  means  follows  that,  if  the  work  is  partially  done  when  the 
casualty  occurs,  a  party  having  contracted  to  do  the  entire  work  for  a 
specific  sum  can  recover  for  the  partial  performance.  It  may  well  be 
that  both  must  lose,  the  one  his  labor,  and  the  other  the  thing  on  which 
it  has  been  expended.  And  the  precise  ground  on  which  the  plaintiff  can 
recover  in  this  case  is,  that,  when  the  repairs  upon  the  house  were  sub- 
stantially done,  and  before  the  fire,  the  defendant  by  his  tenant  entered 
into  and  occupied  it,  and  so  used  and  enjoyed  the  labor  and  materials  of 
the  plaintiff;  and  that  such  use  and  enjoyment  were  a  severance  of  the 
contract,  and  an  acceptance  pro  tanto  by  the  defendant.  And  the  instruo- 
tion  of  the  presiding  judge,  not  as  stating  an  abstract  proposition  of  law 
without  reference  to  the  evidence,  but  as  giving  a  practical  rule  for  the 
guidance  of  the  jury  upon  the  facts  before  them,  was  correct.  For  the 
partial  performance,  upon  the  facts  of  this  case,  the  plaintiff  might 
recover. 

The  defendant  contends  that  the  plaintiff  cannot  recover  under  this 
declaration,  which  is  for  work  done  and  materials  furnished ;  that  he  should 
have  declared  on  the  contract  for  the  partial  performance,  and  alleged  his 
excuse  for  failing  to  perform  the  remainder.  Though,  under  the  Rev.  Sts. 
c.  100,  §  22,  and  the  Sts.  of  1851,  c.  233,  §§  42,  43,  and  1852,  c.  312, 
§§  32,  33,  the  objection  would  seem  to  be  of  no  great  practical  moment, 
it  is  not  free  from  technical  difficulty.  But  we  are  of  opinion  that  under 
the  practice  act,  St  1851,  c.  233,  §  2,  there  was  a  substantial  statement 
of  the  facts  necessary  to  constitute  the  cause  of  action. 

Exeeptiofu  overruled. 


WOLFE,  Executor,  etc.  v,  HOWES,  Impleaded,  etc. 
In  the  Court  of  Appeals  of  New  York,  September  Term,  1859. 

[Reported  in  20  Hew  York  Reports,  197.] 

Appeal  from  the  Supreme  Court.  The  complaint  contained  the  com- 
mon counts  only  for  work,  labor,  and  services  done  by  Nicholas  Vache,  the 
testator,  for  the  defendants.  The  defendants  denied  the  facts  averred  in 
the  complaint,  and  set  up  as  a  separate  defence  that  the  work  was  done 
under  a  special  contract  not  performed  by  Vache  in  his  lifetime,  and  claimed 
damages  for  the  breach  of  the  contract  on  his  part.  The  defendants  had 
for  nine  years  previous  to  May,  1 852,  been  engaged  as  partners  in  carrying 
on  the  business  of  making  glass  at  the  Dunbarton  glass-works,  of  which 
they  were  the  proprietors,  at  Verona  in  the  county  of  Oneida.  The  testator 
was  in  the  employment  of  the  defendants  at  their  glass-works  as  a  pot- 
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maker.     On  the  Ist  of  May,  1852,  the  defendants  and  testator  entered  into 
a  contract  in  writing  as  follows  :  — 

Memorandum  of  an  agreement  made  this  day.  Howes,  Scofield  &  Ca 
[defendants],  of  the  first  part,  and  Nicholas  Yache  of  the  second  part, 
Witnesseth,  That  for  and  in  consideration  of  tl  to  me  in  hand  paid,  the 
receipt  whereof  I  do  acknowledge,  do  agree  on  my  part  to  do  all  the  pot- 
room  work  for  said  parties  of  the  first  part,  in  a  good  and  workmanlike 
manner  for  one  year  from  the  date  of  this  contract,  at  the  price  of  $40  per 
month,  $10  of  which  is  to  be  paid  me  monthly.  Danbarton,  May  1,  1852. 
If  extra  help  is  needed,  we  agree  to  furnish  it. 

(Signed)  Nicholas  Yache. 

The  trial  was  before  a  referee,  who  found  the  following  facts  :  The  plain- 
tiff's testator  entered  upon  the  performance  of  the  contract,  and  continued 
to  fulfil  it  in  all  respects  according  to  the  terms  thereof,  in  a  good  and 
workmanlike  manner,  from  the  1st  day  of  May,  1852,  to  the  7th  day  of 
December,  following,  when  Yache  became  sick  and  unwell,  and  so  con- 
tinued for  a  long  time,  and  at  length  died.  By  reason  of  his  said  sickness, 
and  without  fault  on  his  part,  he  became  and  was  incapable  of  further 
performance  of  his  said  contract. 

He  held  as  matter  of  law,  that  by  reason  of  his  sickness  and  death, 
Yache  was  released  and  discharged  from  the  further  performance  of  his 
contract,  and  his  executor  was  entitled  to  recover  a  reasonable  compensa- 
tion for  the  services  of  his  testator. 

That  such  reasonable  compensation  was  the  sum  of  $40  per  month,  for 
the  time  of  the  testator's  service ;  and  after  deducting  certain  payments 
made  to  him  from  time  to  time,  there  was  a  balance  due  of  $159.28,  for 
which  he  ordered  judgment  with  costs.  The  defendants  took  several  ex- 
ceptions to  the  finding  of  the  facts  and  the  decisions  of  the  referee  on  the 
questions  of  law,  and  particularly  to  the  conclusion  that  Yache  was  released 
and  discharged  from  further  performance  of  the  contract,  and  that  the 
plaintiff  was  entitled  to  recover  a  reasonable  compensation  for  the  services 
rendered  by  his  testator  for  the  defendants,  and  in  not  allowing  a  sufficient 
amount  of  set-off.  The  Supreme  Court,  at  general  term  in  the  fifth  dis- 
trict, having  affirmed  the  judgment  entered  on  the  report  of  the  referee,  the 
defendants  appealed  to  this  court. 

Timothy  Jenkins  for  the  appellants. 

Francis  Keman  for  the  respondent. 

Allen,  J.  There  can  be  little  doubt,  I  think,  that  the  contract  with 
Yache  contemplated  his  personal  services.  This  is  evident  both  from  the 
nature  of  the  business  and  the  amount  of  compensation  agreed  to  be  paid 
him.  It  is  also  manifest  from  the  evidence  on  both  sides.  The  business 
of  pot-making  required  skill  and  experience.  It  was  an  art  to  be  acquired 
after  much  study  and  labor,  and  which  Yache  seemed  to  haye  accomplished. 
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The  execution  of  the  work  required  his  constant  and  personal  supervision 
and  labor.  No  common  laborer  could  have  supplied  his  place,  and  hence 
the  amount  of  his  wages  was  largely  increased  beyond  that  of  such  a  hand. 
The  extra  help  mentioned  in  the  contract  had  reference  to  the  breakiug 
away  of  the  flattening,  so  called,  and  to  its  repair,  and  nothing  else.  The 
whole  testimony  shows  this,  as  well  as  that  the  personal  services  of  Vache 
were  contracted  for.  The  referee  therefore  well  found  and  the  court  below 
well  decided  that  such  were  the  terms  of  the  contract. 

2.  The  question  is  then  presented  whether  the  executor  of  a  mechanic, 
who  has  contracted  to  work  for  a  definite  period,  and  who  enters  upon  his 
labor  under  the  contract,  and  continues  in  its  faithful  performance  for  a 
portion  of  the  time,  until  prevented  by  sickness  aud  death,  and  without 
any  fault  on  his  part,  from  its  final  completion,  can  recover  for  the  work 
and  services  thus  performed  by  his  testator. 

The  broad  ground  is  taken  on  the  part  of  the  defendants'  counsel,  that 
no  recovery  can  be  had  under  such  circumstances ;  that  full  performance 
was  a  condition  precedent  to  the  right  of  recovery,  the  agreement  being 
general  aud  absolute  in  its  terms,  and  not  providing  for  the  contingency  of 
sickness  or  death. 

It  has  undoubtedly  been  long  settled  as  a  general  principle,  both  in  Eng- 
land and  in  this  as  well  as  in  most  the  other  States,  that  where  the  contract 
is  entire,  nothing  but  the  default  of  the  defendants  will  excuse  perform- 
ance. It  will  be  found,  however,  on  an  examination  of  the  leading  cases 
in  our  own  courts,  that  the  failure  to  perform  was  owing  to  the  fault  or 
negligence  of  the  party  seeking  to  recover.  McMillan  v.  Yanderlip ;  ^  Heab 
V.  Moor ; '  Jennings  v.  Camp ;  *  Sickels  v.  Pattison ;  ^  8  Cow.  63,  and  vari- 
ous other  cases.  It  is  believed  that  not  a  single  case  can  be  found  where 
the  rule  is  laid  down  with  such  strictness  and  severity  as  the  defendants' 
counsel  asks  for  in  the  present  case. 

Some  of  the  English  cases  do  indeed  rather  intimate  such  a  doctrine. 
Cutter  V.  Powell;*  Appleby  r.  Dods;*  Hulle  v.  Heightman;^  and  some 
others.  These  cases  are,  however,  capable  of  the  same  reasonable  construc- 
tion which  the  law  confers  upon  all  contracts.  That  of  Cutter  v.  Powell  is 
distinguishable  in  this,  that  by  the  peculiar  wording  of  the  contract  it  was 
converted  into  a  wagering  agreement,  by  which  the  party,  in  consideration 
of  an  unusually  high  rate  of  wages,  undertook  to  insure  his  own  life  and 
to  render  at  all  hazards  his  personal  services  during  the  voyage,  before  the 
completion  of  which  he  died. 

The  great  principle  upon  which  the  adjudged  cases  in  all  the  courts  is 
based,  is  the  question,  as  stated  in  McMillan  v.  Yanderlip,  already  cited. 
What  was  the  real  intention  of  the  parties  t    The  law  gives  a  reasonable 

1  12  Johns.  165.  >  19  Johns.  837.  *  18  Johns.  94,  890. 

*  U  Wend.  257.  »  6  T.  R.  820 ;  8  T.  R.  267.  •  8  East,  800. 

1  2  East,  145. 
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oonstruction  to  all  contracts.  For  instance,  in  the  present  ease,  did  the 
parties  intend  that  the  contract  should  be  binding  upon  the  plaiutifTs 
testator  in  case  of  unavoidable  sickness  or  death ;  or  did  they  intend,  and 
is  it  to  be  implied,  that  each  should  perform,  as  to  the  other,  according  to 
the  terms  of  the  contract,  deo  volente  f  It  appears  that  a  fair  and  legal 
interpretation  would  answer  this  question  in  the  affirmative,  and  that  such 
a  provision  must  be  understood  as  written  in  the  contract.  Nor  is  this 
principle  wanting  sanction  either  by  elementary  writers  or  adjudged  cases. 
"  Where  the  performance  of  a  condition  is  prevented  by  the  act  of  God, 
it  is  excused."  Cruise  Digest,  Condition,  41,  43 ;  3  Kent  Com.  471; 
2  Kent  Com.,  509 ;  8  Biug.  231.  In  Mounsey  v,  Drake,^  the  court  say, 
**  Performance  must  be  shown,  unless  prevented  by  the  act  of  God  or  of 
the  law."  1  Shep.  Touchstone,  180 ;  Gilbert  on  Covenants,  472 ;  People 
V,  Manning;  2  People  v.  Bartlett;*  12  Wend.  690;  Chit,  on  Con.,  631  ; 
1  Parsons  on  Con.,  524,  and  note  ;  11  Vt.  562 ;  11  Met.  440. 

There  is  good  reason  for  the  distinction  which  seems  to  obtain  in  all  the 
cases,  between  the  case  of  a  wilful  or  negligent  violation  of  a  contract  and 
that  where  one  is  prevented  by  the  act  of  God.  In  the  one  case,  the 
application  of  the  rule  operates  as  a  punishment  to  the  person  wantonly 
guilty  of  the  breach,  and  tends  to  preserve  the  contract  inviolable ;  while 
in  the  other,  its  exception  Is  calculated  to  protect  the  rights  of  the  unfor- 
tunate  and  honest  man  who  is  providentially  and  without  fault  on  his  part 
prevented  from  a  full  performance. 

There  is  another  reason  for  relaxing  the  rule,  which  is  applicable  to  the 
case  we  are  now  considering.  It  is  well  set  forth  in  Story  on  Bailments/ 
where  that  learned  jurist,  after  considering  the  great  number  of  cases  on 
this  subject  in  the  various  courts  of  England  And  this  country,  and  well 
observing  that  they  are  not  at  all  times  in  harmony,  remarks  that  the  true 
rule  may  be  considered  to  be,  *'  that  where  the  contract  is  for  personal  ser- 
vices which  none  but  the  promisor  can  perform,  there  inevitable  accident 
or  the  act  of  God  will  excuse  the  non-performance,  and  enable  the  party 
to  recover  upon  a  qtiantum  meruit.  But  where  the  thing  to  be  done  or 
work  to  be  performed  may  be  done  by  another  person,  then  all  accidents 
are  at  the  risk  of  the  promisor.''  In  the  present  case  the  finding  shows, 
and  I  have  already  remarked,  justly,  that  the  contract  was  personal,  and 
that  the  executor  could  not  have  employed  a  third  person  to  execute  the 
contract  on  the  part  of  his  testator  Vache. 

But  without  pressing  this  point  further,  it  is  sufficient  to  say  that  it  was 
virtually  decided  against  the  defendants  by  this  court,  in  the  case  of  Jones 
V,  Judd.^  It  was  there  decided  that  when,  by  the  terms  of  the  contract  for 
work  and  labor,  the  full  price  is  not  to  be  paid  until  the  completion  of  the 
work,  and  that  becomes  impossible  by  the  act  of  the  law,  the  contractor  is 

1  10  JohDs.  27,  29.  a  8  Cow.  297.  »  8  Hill,  670. 

^  §  36,  and  notes.  *  4  Comst.  411. 
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entitled  to  recover  for  the  amount  of  his  labor.  In  that  case  the  work  was 
stopped  by  the  State  officers  in  obedience  to  an  act  of  the  Legislature  sus- 
pending the  work ;  and  the  court  held  that  as  the  contractor  was  without 
fault,  he  was  entitled  to  recover.  The  case  in  10  Johns.  27,  before  cited, 
was  referred  to  and  approved  of  as  authority  in  favor  of  the  position ;  and 
see  Beebe  v.  Johnson.^ 

The  conclusion,  then,  is,  that  where  the  performance  of  work  and  labor 
is  a  condition  precedent  to  entitle  the  party  to  recover,  a  fulfilment  must 
be  shown ;  yet  that  where  performance  is  prevented  or  rendered  impossible 
by  the  sickness  or  death  of  the  party,  a  recovery  may  be  had  for  the  labor 
actually  done.  This  is  not  out  of  harmony  with  principle  or  adjudged 
cases,  and  is  certainly  in  harmony  with  the  rules  of  common  honesty  and 
strict  justice. 

These  views  dispose  of  the  main  questions  in  the  case.  It  is  necessary 
to  notice  one  or  two  of  minor  importance. 

It  is  insisted  that  if  sickness  were  an  excuse  for  the  non-performance 
of  the  contract  on  the  part  of  Vache,  that  such  excuse  should  have  been 
alleged  in  the  complaint,  and  this  not  having  been  done,  that  the  plaintiff 
is  not  entitled  to  recover.  It  is  true  that  the  plaintiff  might  have  set  up 
the  agreement  and  the  excuse  for  its  non-performance,  and  entitled  him- 
self to  recover  upon  such  a  pleading.  But  the  complaint  proceeds  upon  a 
quantum  meruit ;  and  upon  showing  the  work  and  labor  of  Vache  the  plain- 
tiff entitled  himself  to  recover.  The  defendants  set  up  the  special  agree- 
ment as  matter  of  defence,  and  the  plaint ifTs  excuse  was  properly  enough 
matter  of  reply.  The  contract  was  in  fact  discharged  by  the  act  of  God, 
and  its  chief  consequence  was  to  measure  the  amount  of  the  plaintiff's 
damages,  or  to  regulate  the  compensation  to  which  the  plaintiff  was  enti- 
tled, though  his  remedy  was  as  upon  a  quantum  meruit.  So  say  some  of 
the  cases  already  cited. 

Again,  it  is  said  that  if  the  plaintiff  was  entitled  to  recover  anything,  it 
could  be  only  $10  a  month,  and  that  the  defendants'  set-off  having  been 
found  by  the  referee  to  amount  to  more  than  that,  the  defendants  were 
entitled  to  judgment.  This  objection  is  not  tenable.  The  compensation 
was  to  be  at  the  rate  of  $40  per  month ;  $10  (a  part)  of  which  was  to  be 
paid  monthly.  This  was  upon  the  supposition  that  the  contract  was  to 
be  performed  for  the  whole  time.  This,  however,  having  been  rendered 
impossible,  the  plaintiff  was  entitled  to  recover,  if  anything,  the  full  value 
of  the  services  of  the  testator,  not  exceeding  the  rate  of  compensation 
secured  by  the  terms  of  the  contract. 

It  is  further  urged  that  the  referee  erred  in  not  allowing  defendants' 
damages  accruing  to  them  after  Vache  was  sick  and  before  he  quit.  That 
was  a  question  of  fact  entirely  for  the  referee.  He  found  that  the  plaintiff 
did  his  work  well  and  skilfully,  down  to  the  time  of  his  sickness ;  he  al- 

2  19  Wend.  502. 
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lowed  and  deducted  the  whole  amount  of  set-off  proved  by  defendants; 
and  he  does  not  find  that  the  defendants  sustained  any  damages  by  reason 
of  any  defect  in  Yache's  work  down  to  the  time  of  his  quitting,  in  Decem- 
ber, 1852.  With  these  questions  of  fact  we  cannot  interfere.  The  court 
below  sanctioned  the  finding.  I  think  they  were  fully  warranted  in  so 
doing.     At  all  events,  we  are  not  at  liberty  to  interfere. 

The  judgment  must  be  affirmed. 

Johnson,  C.  J.,  concurred,  observing  that  it  was  material  that  the  de- 
fendants had  received  actual  lienefit  from  the  services  of  the  plaintiff's  tes- 
tator, and  that  quite  a  different  question  would  be  presented  by  a  case 
where  the  services  actually  rendei^  should  prove  valueless;  as,  e. ^.,  if 
one  should  be  retained  to  compose  an  original  literary  work,  and  having 
faithfully  employed  himself  in  preparation,  should  die  without  having 
completed  any  work  of  value  to  the  employer.     Comstock,  J.,  and  other 

judges  concurred  in  this  qualification. 

Judgment  affirmed.^ 


NIBLO  V.   BINSSE. 
In  the  Court  of  Appbalb  op  Nbw  York,  December,  1864. 

[Repoj-ted  in  8  Abbott^s  Appeal  Decisions,  876.] 

William  Niblo,  as  assignee  of  Anthony  E.  Hitchings,  sued  John  Binsse 
and  Louisa  La  Fargc,  executors  of  John  La  Farge,  in  the  Supreme  Court, 
for  services  and  materials  under  a  contract  with  the  defendants'  testator. 

The  referee  found  the  following  facts. 

Hitchings  agreed  with  the  testator,  by  contract  dated  April  14,  1853, 
that  Hitchings  should,  by  October,  1853,  furnish  and  set  up  in  the  La  Farge 
House  and  Metropolitan  Hall,  then  building  by  testator  in  the  city  of  New 
York,  steam-engines,  pumps,  and  heating  apparatus,  etc,  pipes  and  coils, 
under  superintendence  of  an  architect  named,  for  which  the  testator  was 
to  pay  him  ten  thousand  dollars  ;  as  follows  :  seven  thousand  five  hundred 
dollars  in  instalments,  as  certain  parts  of  the  work  should  be  completed ; 
fifteen  hundred  dollars  when  all  was  finished,  and  the  balance  when  the 
work  was  *'  tested  and  found  to  be  sufficient  according  to  the  provisions  of 
this  contract ; "  said  payments  to  be  on  the  certificate  of  the  architect  that 
they  were  due  according  to  the  agreement. 

Hitchings  began  the  work,  and  continued  in  the  execution  of  it  until 
Jan.  7,  1854,  when  the  whole  buildings  were  destroyed  by  fire  without  any 

1  It  was  held  in  Lakeman  r.  Pollard,  48  Me.  468,  that  one  who  refused  to  perform  a 
contract  of  service  because  of  the  prevalence  of  cholera  in  the  vicinity,  could  recover  on 
a  quantum  meruit  for  the  value  of  services  rendered.  —  Ed. 
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fault  upon  the  part  of  La  Farge  or  of  Hitchings.  La  Faige  had  in  the 
mean  time  paid  Hitchings,  on  account  of  the  work,  seven  thousand  five 
hundred  dollars,  without  any  certificate  of  the  architect.  Of  this  sum  one 
thousand  dollars  was  paid  Oct  24,  1853,  and  fifteen  hundred  dollars  on 
Dec  15,  1853,  while  the  work  was  going  on,  but  after  the  time  when  it 
was  to  have  been  finished,  by  the  terms  of  the  contract.  At  the  time  of 
the  fire  the  work  and  materials  necessary  to  complete  the  contract  would 
have  cost  about  one  thousand  dollars.  Previous  to  the  fire  the  concert 
room  had  been  used  for  concerts  several  times,  and  when  so  used  was 
heated  by  the  apparatus  Hitchings  had  put  in  ;  but  the  hotel  had  not  been 
opened  for  guests. 

After  the  fire  La  Farge  retained  for  his  own  use  the  remains  of  the  iron 
pipe  which  was  put  into  the  building  by  Hitchings,  and  sold  same  to  the 
latter  for  one  thousand  dollars. 

Hitchings  assigned  to  the  plaintiff  his  claim  to  recover  the  balance  of  the 
ten  thousand  dollars,  to  be  paid  by  the  terms  of  the  contract  for  the  whole 
work;  whereupon  the  plaintiff  brought  this  action.  The  referee  decided 
in  favor  of  the  defendants,  because  the  work  was  never  fully  completed ; 
and  judgment  accordingly  was  entered,  from  which  the  plaintiff  appealed. 

The  Supreme  Court,  at  general  term,  affirmed  the  judgment,  holding  that 
Hitchings  was  in  default  by  not  having  finished  the  work  according  to  the 
contract,  and  that  his  failure  to  perform  was  not  due  to  the  act  of  God, 
of  the  law,  or  of  the  other  party,  and  that  the  plaintiff's  assignor  should 
have  provided  against  such  a  contingency  by  a  clause  in  the  contract. 
Reported  in  44  Barb.  54.  From  this  judgment  plaintiff  appealed  to  this 
court. 

£.  P,  Cowles  and  W,  F,  Allen,  for  plaintiff,  appellant. 

T,  J.  Glover  for  defendants,  respondents. 

By  the  Court.  —  T.  A.  Johnson,  J.  It  was  held,  both  by  the  referee  and 
the  Supreme  Court  at  general  term,  that  the  plaintiff  was  not  entitled  to 
recover,  merely  because  the  work  was  not  finished  and  the  job  completed  at 
the  time  the  building,  upon  which  the  work  was  being  done,  was  destroyed 
by  fire.  To  my  mind,  this  is  a  very  plain  case  in  favor  of  the  plaintiff. 
The  decision,  very  properly,  was  not  put  upon  the  ground  that  the  work 
was  not  completed  within  the  time  specified  in  the  agreement,  but  upon 
the  naked  ground  that  the  contractor,  having  failed  to  do  all  the  work  he 
had  contracted  to  do,  could  not  maintain  the  action.  It  is  plain,  upon  the 
facts  found,  that  the  time  of  performance  had  been  extended  by  the  mutual 
assent  of  the  parties  to  the  contract.  When  the  time  expired  the  agree- 
ment was  not  rescinded  or  terminated  by  the  owner  of  the  building,  but 
the  contractor  was  allowed  to  go  on  under  it,  and  in  performance  of  it,  until 
the  building  was  destroyed  by  the  fire.  Payments  were  made  in  the  mean 
time,  and  the  contract  treated  as  in  all  respects  in  force  by  both  parties. 
The  work  was  in  progress,  and  nine-tenths  of  the  labor  and  expense  had 
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been  performed  and  incurred  when  the  further  prosecution  of  the  work  was 
arrested  and  its  completion  prevented  by  the  destruction  aforesaid.  The 
case  is  to  be  treated,  therefore,  precisely  as  though  the  destruction  of  the 
building  had  occurred  l)efore  Oct.  1,  1853,  when  by  the  terms  of  the  con- 
tract the  work  should  have  been  finished.  Ko  principle  of  law  is  better 
settled  than  this,  that  when  one  party  has,  by  his  own  act  or  default,  pre- 
vented the  other  party  from  fully  performing  his  contract,  the  party  thus 
preventing  performance  cannot  take  advantage  of  his  own  act  or  default, 
and  screen  himself  from  payment  for  what  has  been  done  under  the  con- 
tract. The  law  will  imply  a  promise  on  his  part  to  remunerate  the  other 
party  for  what  has  been  done,  and  support  an  action  upon  such  implied 
promise.* 

This  case  falls  exactly  within  this  principle  of  law.  Through  whose  de- 
fault was  it  that  the  work  was  not  completed  according  to  the  contract  ? 
Certainly  not  that  of  Hitchings,  the  contractor;  for  he  was  ready  and 
willing,  and  was  in  act  of  performing,  when  prevented  by  the  destruction 
of  the  building.  He  was  a  mere  laborer  upon  the  building,  having  no 
possession  or  control  over  it  for  any  other  purpose ;  and  the  destruction  of 
it  was  through  no  act  or  agency  of  his.  Manifestly  the  performance  of  the 
contract  was  prevented  by  the  default  of  the  other  party,  who  furnished 
and  provided  the  building  upon  which  the  w^ork  was  to  be  done,  as  far  as 
the  work  had  progressed,  but  failed  to  furnish  or  provide  it  for  the  com- 
pletion of  the  work.  It  was  his  building,  in  his  possession,  and  under  his 
exclusive  control ;  and,  as  a  material  and  substantive  part  of  his  contract, 
he  was  to  have  it  in  existence  ready  for  the  work,  and  continue  it  in  ex- 
istence, and  in  a  proper  condition  for  the  work  to  be  performed  upon  it,  as 
long  as  it  was  necessary  under  the  contract,  or  as  long  as  the  contract  was 
continued  in  force  by  the  consent  of  the  respective  parties.  If  one  party 
agrees  with  another  to  do  work  upon  house,  or  other  building,  the  law 
implies  that  the  employer  is  to  have  the  building  in  existence  upon  which 
the  work  contracted  for  may  be  done.  It  is  necessarily  a  part  of  the  con- 
tract on  the  part  of  such  employer,  whether  it  is  specified  in  it  in  terms 
or  not.  Here  the  defendant's  testator  failed  to  provide  and  keep  the 
building  till  the  work  could  be  completed,  and  thus  —  and  thus  only  — 
was  performance  prevented. 

It  is  nothing  whatever  to  the  case  to  say  that  the  building  was  not 
destroyed  through  his  agency  or  fault.  That  fact  is  no  test  of  the  liability 
in  an  action  like  this.  It  would  not  excuse  or  shield  the  defendants  from 
liability,  even  were  the  action  to  recover  as  damages  the  profits  which 
might  have  been  made  on  that  part  of  the  work,  the  performance  of  which 
was  prevented.  The  destruction  was  not  caused  by  the  act  of  God,  as 
appears  by  the  facts  found ;  and  a  default  from  any  other  cause  will  not 
excuse  non-performance. 

1  2  Pars.  OD  Cont  85- 
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This  rule  was  applied  aud  enforced  by  this  court  in  Tompkins  v,  Dudley/ 
very  properly,  undoubtedly,  though  the  case  was  a  very  hard  one  for  the 
defendants.  The  school-house  which  they  had  contracted  to  build,  was 
substantially  finished,  according  to  the  contract,  but  it  had  not  been  ac- 
cepted by  the  plaintiffs,  a  small  amount  of  painting  and  the  hanging  of 
the  window-blinds  remaining  to  be  done,  before  the  job  was  finished.  In 
this  situation  the  house  took  fire  and  was  destroyed,  and  the  plaintiffs  were 
allowed  to  recover  back  moneys  they  had  advanced  on  the  contract,  and 
damages  for  its  non-performance.  It  was  a  casualty  not  provided  against 
in  the  contract,  which  the  defendants  had  bound  themselves  fully  to  per- 
form. This  rule,  it  will  be  seen,  applies  with  full  force  against  the  defend- 
ants in  this  action,  but  in  no  respect  is  it  applicable  to  the  plaintifia.  The 
defendant's  testator  was  to  provide  the  building  in  which  the  work  was  to 
be  done.  That  was  part  of  his  obligation,  and  he  had  not  provided  for  the 
contingency  of  its  accidental  destiuction  during  the  continuance  of  the 
work,  by  his  agreement.  The  plaintiffs'  assignor  had  no  occasion  to  pro- 
vide, in  the  contract,  for  the  default  of  the  other  party  in  the  performance 
of  his  part  of  the  obligation.  The  law  provides  for  that.  It  was  never 
heard  that  the  contract  must  provide  against  the  default  of  a  party,  in 
order  to  give  a  remedy  to  the  other  party  who  is  affected  injuriously  by  it ; 
unless,  indeed,  some  extraordinary  remedy  is  sought,  which  the  law,  with- 
out an  express  stipulation,  does  not  give.  The  obligation  of  the  defendant's 
testator  seems  to  have  been  entirely  overlooked  in  the  Supreme  Court,  or 
else  it  was  assumed  that  the  destruction  of  the  building  did  not  place  him 
at  all  in  default,  unless  he  had  some  agency  in  such  destruction,  by 
which  the  performance  was  prevented.  This  I  regard  as  a  fallw^,  and 
it  is  this,  obviously,  which  produced  the  erroneous  judgment  against  the 
plaintiff. 

The  case  of  Menetone  v.  Athawes '  is  very  rovieh  in  point  here.  The 
plaintiff  was  employed  to  make  certain  specified  fispairs  upon  a  vessel  lying 
at  his  own  ship-yard.  Before  the  repairs  were  eompleted,  a  fire  broke  out 
in  a  neighboring  store,  and  extended  to  the  vessel  md  destroyed  it.  The 
defendant  in  that  case,  as  in  this,  contended  th«t  the  plaintiff  could  not 
recover,  because  his  agreement  to  vepirir  was  not  fully  performed.  But  it 
was  held,  that  the  plaintiff  wat  eMMeA  to  recover,  pro  tatUo,  for  the  work 
and  materials,  as  far  as  be  \mi  gione  in  the  performance  of  his  undertaking. 
This  seems  to  be  the  settled  mte  in  all  cases  between  bailor  and  bailee, 
when  the  article  is  delivered  to  the  latter,  to  be  repaired  or  wrought  into 
a  new  form,  and  itf  accidentally  destroyed  before  the  work  is  finished  and 
ready  for  delivery,  without  the  fault  of  the  mechanic.  The  loss  in  such 
case  fiedk  upon  the  ownef  of  the  article,  and  he  must  answer  for  the  labor 
already  bestowed  and  the  materials,  if  any  fiimished.  2  Kent  Com.  590 ; 
Story  on  Bailm.  §  426,  a ;  Gillett  v,  Mawman.*    It  may  perhaps  be  different 

1  25  N.  Y.  ^2.  >  8  Burr.  1692.  •  1  Taunt  187. 


228  KIBLO  V.  BINSSE.  [CHAP.  IL 

in  such  a  case,  irhere  the  work  is  done  upon  an  express  contract  as  a  job, 
because  the  owner  by  delivering  the  article  to  the  mechanic  has  done  all  he 
could  do.  He  has  performed  so  far  all  that  was  within  the  contemplation 
of  the  parties,  and  all  the  law  could  require  of  him,  and  it  would  be  im- 
possible for  the  mechanic  in  possession  to  allege  that  he  was  prevented 
from  performing  by  any  act  or  default  of  the  owner.  See  Story  on  Bailm. 
§  496,  b.  His  non-performance  in  that  case  not  being  occasioned  by  the 
act  or  default  of  the  other  party,  it  is  difficult  to  see  how,  according  to  oi\r 
rule,  he  could  maintain  the  action.  But  it  is  manifestly  entirely  different 
where  the  owner  of  the  property  retains  possession  and  contracts  for  work 
to  be  done  upon  it  while  in  his  own  custody.  In  such  case  there  is  an 
implied  obligation  resting  upon  him  to  have  it  on  band  and  in  readiness 
for  the  labor  to  be  performed  upon  it.  That  is  the  case  put  by  Wilmot,  J., 
in  Menetone  v.  Athawes,^  "  of  a  horse  which  a  farrier  is  curing,  and  which 
is  burned  in  the  meanwhile  in  the  owner's  own  stable,"  as  one  in  which  the 
owner  would  undoubtedly  be  liable  for  the  skill  and  care  bestowed.  The 
work  is  not  completed,  because  the  owner,  whose  duty  it  is  to  keep  the 
article  on  hand  in  order  to  receive  the  labor  and  skill  upon  it-,  fails  to  do 
so,  and  is  in  default.  That  is  this  case,  in  effect.  The  difference  in  the 
nature  of  the  property  upon  which  the  work  was  to  be  performed  does  not 
affect  the  principle. 

When  full  performance  is  prevented  by  the  authority  of  the  State,  the 
party  may  recover  for  his  labor  and  materials,  up  to  the  time  the  State 
interferes  and  stops  the  work.  Jones  v,  Judd.'  I  lay  no  stress  whatever 
upon  the  fact  that  the  owner  used  the  building  more  or  less  while  the  work 
was  in  progress,  because  in  this  State  the  rule  is  well  settled  that  use  and 
occupancy  constitute  no  ground  of  liability  if  the  contract  is  not  performed. 
Smith  V.  Brady.*  And  if  the  non-performance  was  occasioned  by  the  act 
or  default  of  the  other  party,  use  and  occupancy  are  of  no  moment.  Nor 
is  it  of  any  consequence,  in  my  judgment,  that  the  defendant's  testator  kept 
the  iron  pipes  which  the  other  party  had  placed  in  the  building,  and  sold 
them  after  the  fire.  They  were  clearly  his  property,  made  so  by  being 
placed  in  his  building  under  the  contract.  And  his  using  them  or  dis- 
posing of  them  after  the  destruction  of  the  building  does  not,  in  any  way 
that  I  can  perceive,  affect  the  question  of  his  liability. 

I  rest  the  right  of  the  plaintiff  to  maintain  his  action  distinctly  upon  the 
ground  that  his  assignor  was  prevented  from  performing  his  contract  by 
the  default  of  the  other  party  in  failing  to  keep  on  hand  and  in  readiness 
the  building  in  which  the  work  was  to  be  done,  and  that  the  other  party 
was  clearly  in  default  whether  the  building  was  destroyed  with  or  without 
fault  on 'his  part.  If  these  views  are  correct,  the  action  should  have  been 
sustained,  and  the  plaintiff  allowed  to  recover  for  his  labor  and  materials 
according  to  the  contract,  as  far  as  he  had  gone,  deducting  the  amount 

1  3  Burr.  1592.  «  4  N.  Y.  411.  »  17  N.  Y.  178. 
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paid,  and  perhaps  any  damages  which  the  owner  may  have  sustained  in 
consequeuoe  of  the  non-performance  by  the  time  stipulated  in  the  contract. 
The  judgment  must,  therefore,  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 
All  the  judges  concuri'ed. 

Jtidgment  reverudj  and  new  trial  ordered^  eoUs  to  abide  tht  event. 


CLEARY  tr.   SOHIER 
In  thb  Sup&exb  Judicial  Court  of  Massachusetts,  April  5,  1876. 

[Heporied  tn  120  Aftutachtudts  Beports,  210.] 

CJoKTRACT  on  an  account  annexed  to  recover  $474,  with  interest,  for  work 
done  and  materials  furnished.  The  case  was  submitted  to  the  Superior 
Court,  and  to  this  court  on  appeal,  upon  an  agreed  statement  of  facts  in 
substance  as  follows :  — 

The  plaintiff  made  an  oral  contract  with  Henry  Farnum,  of  whose  estate 
the  defendants  are  trustees,  to  lath  and  plaster  a  certain  building  on  Federal 
Street  for  the  sum  of  forty  cents  per  square  yard.  No  agreement  was  made, 
and  nothing  was  said,  as  to  terms  or  times  of  payment,  but  only  that  the 
work  was  to  be  done  for  forty  cents  per  yard.  The  plaintiff  lathed  and  put 
on  the  first  coat  of  plaster  a  few  days  before  the  great  fire  of  November, 
1872,  and  was  ready  and  willing  and  in  good  faith  intended  to  put  on  the 
second  or  skim  coat,  so  called,  and  would  have  begun  November  11,  so  to 
do,  when  the  fire  of  November  9  and  10  wholly  destroyed  the  building. 
There  was  no  negligence,  default,  or  bad  faith  on  the  part  of  either  of  the 
parties,  and  the  fire  was  an  unavoidable  casualty.  The  amount  charged 
by  the  plaintiff,  to  wit,  $474,  is  a  reasonable  and  proper  charge  for  the  part 
of  the  work  done ;  and,  if  the  plaintiff  is  entitled  to  recover  anything,  as 
matter  of  law,  under  these  facts,  he  is  entitled  to  recover  that  sum  and 
interest  from  November  10,  1872.  The  plaintiff  did  not  demand  said  sum 
until  after  the  fire,  and  not  till  some  months  thereafter,  and  did  no  more 
work  under  the  contract.  Famum  died  soon  after  the  fire,  and  the  defend- 
ants represent  him  and  his  estate,  and  are  liable  if  he  was  liable. 

If  the  plaintiff  was  entitled  to  recover,  either  under  his  contract  or  under 
a  count  for  work  done  and  materials  furnished,  judgment  was  to  be  entered 
for  the  said  sum  of  $474  and  interest ;  otherwise,  for  the  defendants. 

The  Superior  Court  ordered  judgment  for  the  defendants ;  and  the  plain- 
tiff appealed. 

£,  E,  Perry  for  the  plaintiff. 

C.  P.  Gorely  for  the  defendants. 
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By  the  Court.  The  building  having  been  destroyed  by  fire  without  fault 
of  the  plaintiff,  so  that  he  could  not  complete  his  contract,  he  may  recover 
under  a  count  for  work  done  and  materials  furnished.  Lord  v.  Wheeler  ^ ; 
Wells  V,  Calnau.'  J'iuigment  for  the  plaitUif, 
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SAME  V.   SEYMS. 

MANHATTAN  LIFE  INSURANCE  COMPANY  v.  BUCK,  Executor. 

In  the  Supreme  Court  of  the  United  States,  October  Term,  1876. 

[Reported  in  93  United  States  Reports,  24.] 

The  first  of  these  cases  is  here  on  appeal  from,  and  the  second  and  third 
on  writs  of  errors  to,  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

The  first  case  is  a  bill  in  equity,  filed  to  recover  the  amount  of  a  policy 
of  life  assurance,  granted  by  the  defendant  (now  appellant)  in  1851,  on  the 
life  of  Dr.  A.  D.  Statham,  of  Mississippi,  from  the  proceeds  of  certain  funds 
belonging  to  the  defendant  attached  in  the  hands  of  its  agent  at  Jackson, 
in  that  State.  It  appears  from  the  statements  of  the  bill  that  the  annual 
premiums  accruing  on  the  policy  were  all  regularly  paid,  until  the  breaking 
out  of  the  late  civil  war,  but  that,  in  consequence  of  that  event,  the  pre- 
mium due  on  the  8th  of  December,  1861,  was  not  paid ;  the  parties  assured 
being  residents  of  Mississippi,  and  the  defendant  a  corporation  of  New  York. 
Dr.  Statham  died  in  July,  1862. 

The  second  case  is  an  action  at  law  against  the  same  defendant  to  recover 
the  amount  of  a  policy  issued  in  1859  on  the  life  of  Henry  S.  Seyms,  the 
husband  of  the  plaintiff.  In  this  case,  also,  the  premiums  had  been  paid 
until  the  breaking  out  of  the  war,  when,  by  reason  thereof,  they  ceased  to 
be  paid,  the  plaintiff  and  her  husband  being  residents  of  MississippL  He 
died  in  May,  1862. 

The  third  case  is  a  similar  action  against  the  Manhattan  Life  Insurance 
Company  of  New  York,  to  recover  the  amount  of  a  policy  issued  by  it  in 
1858,  on  the  life  of  C.  L.  Buck,  of  Yicksburg,  Miss. ;  the  circumstances 
being  substantially  the  same  as  in  the  other  cases. 

Each  policy  is  in  the  usual  form  of  such  an  instrument,  declaring  that 
the  company  in  consideration  of  a  certain  specified  sum  to  it  in  hand  paid 
by  the  assured,  and  of  an  annual  premium  of  the  same  amount  to  be  paid 
on  the  same  day  and  month  in  every  year  during  the  continuance  of  the 
policy,  did  assure  the  life  of  the  party  named,  in  a  specified  amount,  for 

1  1  Gray,  282.  *  107  Mass.  514.  517. 
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the  term  of  his  natural  life.  Each  contained  various  conditions,  upon  the 
breach  of  which  it  was  to  be  null  and  void ;  and  amongst  others  the  follow- 
ing :  "  That  in  case  the  said  [assured]  shall  not  pay  the  said  premium  on 
or  before  the  several  days  hereinbefore  mentioned  for  the  payment  thereof, 
then  and  in  every  such  case  the  said  company  shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or  in  any  part  thereof,  and  this  policy  shall 
cease  and  determine."  The  Manhattan  policy  contained  the  additional 
provision,  that,  in  every  case  where  the  policy  should  cease  or  become  null 
and  void,  all  previous  payments  made  thereon  should  be  forfeited  to  the 
company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar  of  the 
actions ;  and  the  plaintiffs  respectively  relied  on  the  existence  of  the  war 
as  an  excuse,  offering  to  deduct  the  premiums  in  arrear  from  the  amounts 
of  the  policies. 

The  decree  and  judgments  below  were  against  the  defendants. 

Mr.  McUL  H.  Carpenter  and  Mr.  Jame*  A,  Garfield,  for  the  appellant  in 
the  first  case,  and  for  the  plaintiff  in  error  in  the  second.  The  third  case 
was  submitted  by  Mr.  Alfred  Pitman  for  the  plaintiff  in  error. 

Mr.  Clinton  Z.  Rice^  for  the  appellees  in  the  first  case,  and  Mr.  Joseph 
Cauy^  for  the  defendant  in  error  in  the  second.  The  third  case  was  sub- 
mitted by  Mr.  W*  P.  Harris^  for  the  defendant  in  error. 

Mr.  Justice  Bradley,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

We  agree  with  the  court  below,  that  the  contract  is  not  an  assurance  for 
a  single  year,  with  a  privilege  of  renewal  from  year  to  year  by  paying  the 
annual  premium,  but  that  it  is  an  entire  contract  of  assurance  for  life,  sub- 
ject to  discontinuance  and  forfeiture  for  non-payment  of  any  of  the  stipu-. 
lated  premiums.  Such  is  the  form  of  tl^  contract,  and  such  is  its  character. 
It  has  been  contended  that  the  payment  of  each  premium  is  the  consider- 
ation for  insurance  daring  the  next  following  year,  —  as  in  fire  policies. 
But  the  position  is  untenable.  It  often  happens  that  the  assured  pays  the 
entire  premium  in  advance,  or  in  five,  ten,  or  twenty  annual  instalments. 
Such  instalments  are  clearly  not  intended  as  the  consideration  for  the 
respective  years  in  which  they  are  paid ;  for,  after  they  are  all  paid,  the 
policy  stands  good  for  the  balance  of  the  life  insured,  without  any  further 
payment.  Each  instalment  is,  in  fact,  part  consideration  of  the  entire 
insurance  for  life.  It  is  the  same  thing,  where  the  annual  premiums  are 
spread  over  the  whole  life.  The  value  of  assurance  for  one  year  of  a  man's 
life  when  he  is  young,  strong,  and  healthy,  is  manifestly  not  the  same  as 
when  he  is  old  and  decrepit.  There  is  no  proper  relation  between  the 
annual  premium  and  the  risk  of  assurance  for  the  year  in  which  it  is  paid. 
This  idea  of  assurance  from  year  to  year  is  the  suggestion  of  ingenious 
counsel.  The  annual  premiums  are  an  annuity,  the  present  value  of  which 
is  calculated  to  correspond  with  the  present  value  of  the  amount  assured, 
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a  reasonable  percentage  being  added  to  the  premiams  to  coyer  expenses 
and  contingencies.  The  whole  premiums  are  balanced  against  the  whole 
insurance. 

But  whilst  this  is  true,  it  must  be  conceded  that  promptness  of  payment 
is  essential  in  the  business  of  life  insurance.  All  the  calculations  of  the 
insurance  company  are  based  on  the  hypothesis  of  prompt  payments.  They 
not  only  calculate  on  the  receipt  of  the  premiums  when  due,  but  on  com- 
pounding interest  upon  them.  It  is  on  this  basis  that  they  are  enabled  to 
offer  assurance  at  the  favorable  rates  they  do.  Forfeiture  for  non-payment 
is  a  necessary  means  of  protecting  themselves  from  embarrassment.  Unless 
it  were  enforceable,  the  business  would  be  thrown  into  utter  confusion. 
It  is  like  the  forfeiture  of  shares  in  mining  enterprises,  and  all  other 
hazardous  undertakings.  There  must  be  power  to  cut  off  unpro6table 
members,  or  the  success  of  the  whole  scheme  is  endangered.  The  insured 
parties  are  associates  in  a  great  scheme.  This  associated  relation  exists 
whether  the  company  be  a  mutual  one  or  not.  Each  is  interested  in  the 
engagements  of  all;  for  out  of  the  coexistence  of  many  risks  arises  the 
law  of  average,  which  underlies  the  whole  business.  An  essential  feative 
of  this  scheme  is  the  mathematical  calculations  referred  to,  on  which  the 
premiums  and  amounts  assured  are  based.  And  these  calculations,  again, 
are  based  on  the  assumption  of  average  mortality,  and  of  prompt  payments 
and  compound  interest  thereon.  Delinquency  cannot  be  tolerated  nor 
redeemed,  except  at  the  option  of  the  company.  This  has  always  been  the 
understanding  and  the  practice  in  this  department  of  business.  Some 
companies,  it  is  true,  accord  a  grace  of  thirty  days,  or  other  fixed  period, 
within  which  the  premium  in  arrear  may  be  paid,  on  certain  conditions  of 
continued  good  health,  etc.  But  this  is  a  matter  of  stipulation,  or  of  dis- 
cretion, on  the  part  of  the  particular  company.  When  no  stipulation 
exists,  it  is  the  general  understanding  that  time  is  material,  and  that  the 
forfeiture  is  absolute  if  the  premium  be  not  paid.  The  extraordinary  and 
even  desperate  efforts  sometimes  made,  when  an  insured  person  is  in  extremis^ 
to  meet  a  premium  coming  due,  demonstrates  the  common  view  of  this, 
matter. 

The  case,  therefore,  is  one  in  which  time  is  material  and  of  the  essence 
of  the  contract.  Non-payment  at  the  day  involves  absolute  forfeiture,  if 
such  be  the  terms  of  the  contract,  as  is  the  case  here.  Courts  cannot  with 
safety  vary  the  stipulation  of  the  parties  by  introducing  equities  for  the 
relief  of  the  insured  against  their  own  negligence. 

But  the  court  below  bases  its  decision  on  the  assumption  that,  when 
performance  of  the  condition  becomes  illegal  in  consequence  of  the  prev- 
alence of  public  war,  it  is  excused,  and  forfeiture  does  not  ensue.  It  sup- 
poses the  contract  to  have  been  suspended  during  the  war,  and  to  have 
revived  with  all  its  force  when  the  war  ended.  Such  a  suspension  and 
revival  do  take  place  in  the  case  of  ordinary  debts.    But  have  they  ever 
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been  known  to  take  place  in  the  case  of  executory  contracts  in  which  time 
is  material )  If  a  Texas  merchant  had  contracted  to  furnish  some  Northern 
explorer  a  thousand  cans  of  preserved  meat  by  a  certain  day,  so  as  to  be 
ready  for  his  departure  for  the  North  Pole,  and  was  prevented  from  fur- 
nishing it  by  the  civil  war,  would  the  contract  still  be  good  at  the  close  of 
the  war  five  years  afterwards,  and  after  the  return  of  the  expedition  1  If  the 
proprietor  of  a  Tennessee  quarry  had  agreed,  in  18G0,  to  furnish,  during 
the  two  following  years,  ten  thousand  cubic  feet  of  marble,  for  the  con* 
struction  of  a  building  in  Cincinnati,  could  he  have  claimed  to  perform 
the  contract  in  1865,  on  the  ground  that  the  war  prevented  an  earlier 
performance  1 

The  truth  is,  that  the  doctrine  of  the  revival  of  contracts  suspended 
during  the  war  is  one  based  on  considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract  which  it  would  be  unjust  or 
inequitable  to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  timo  in  the  per- 
formance of  the  contract,  another  strong  reason  exists  why  the  policy  should 
not  be  revived.  The  parties  do  not  stand  on  equal  ground  in  reference 
to  such  a  revival.  It  would  operate  most  unjustly  against  the  company. 
The  business  of  insurance  is  founded  on  the  law  of  averages ;  that  of  life 
insurance  eminently  so.  The  average  rate  of  mortality  is  the  basis  on 
which  it  rests.  By  spreading  their  risks  over  a  large  number  of  cases,  the 
companies  calculate  on  this  average  with  reasonable  certainty  and  safety. 
Anything  that  interferes  with  it  deranges  the  security  of  the  business.  If 
every  policy  lapsed  by  reason  of  the  war  should  be  revived,  and  all  the  back 
premiums  should  be  paid,  the  companies  would  have  the  benefit  of  this  aver- 
age amount  of  risk.  But  the  good  risks  are  never  heard  from ;  only  the 
bad  are  sought  to  be  revived,  where  the  person  insured  is  either  dead  or 
dying.  Those  in  health  can  get  new  policies  cheaper  than  to  pay  arrearages 
on  the  old.  To  enforce  a  revival  of  the  bad  cases,  whilst  the  company 
necessarily  lose  the  cases  which  are  desirable,  would  be  manifestly  unjust. 
An  insured  person,  as  before  stated,  does  not  stand  isolated  and  alone. 
His  case  is  connected  with  and  corelated  to  the  cases  of  all  others  insured 
by  the  same  company.  The  nature  of  the  business,  as  a  whole,  must  be 
looked  at  to  understand  the  general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  maintained  for  the 
amount  assured  on  a  policy  of  life  insurance  forfeited,  like  those  in  ques- 
tion, by  non-payment  of  the  premium,  even  though  the  payment  was 
prevented  by  the  existence  of  the  war. 

The  question  then  arises,  Must  the  insured  lose  all  the  money  which  has 
been  paid  for  premiums  on  their  respective  policies  1  If  they  must,  they 
will  sustain  an  equal  injustice  to  that  which  the  companies  would  sustain 
by  reviving  the  policies.  At  the  very  first  blush,  it  seems  manifest  that 
justice  requires  that  they  should  have  some  compensation  or  return  for  the 
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mouey  already  paid,  otherwise  the  oompanies  would  be  the  gaiuers  from 
their  loss;  and  that  from  a  cause  for  which  neither  party  is  to  blame. 
The  case  may  be  illustrated  thus :  Suppose  an  inhabitant  of  Georgia  had 
bargained  for  a  house,  situated  in  a  Northern  city,  to  be  paid  for  by  instal- 
monts,  aud  no  title  to  be  made  until  all  the  instalments  were  paid,  with  a 
condition  that,  on  the  failure  to  pay  any  of  the  instalments  when  due,  the 
contract  should  be  at  an  end,  and  the  previous  payments  forfeited ;  and 
suppose  that  this  condition  was  declared  by  the  parties  to  be  absolute  and 
the  time  of  payment  material.  Now,  if  some  of  the  instalments  were  paid 
before  the  war,  and  others  accruing  during  the  war  were  not  paid,  the  con- 
tract, as  an  executory  one,  was  at  an  end.  If  the  necessities  of  the  vendor 
obliged  him  to  avail  himself  of  the  condition,  and  to  resell  the  property 
to  another  party,  would  it  be  just  for  him  to  retain  the  money  he  had 
received  1  Perhaps  it  might  be  just  if  the  failura  to  pay  had  been  volun- 
tary, or  could,  by  possibility,  have  been  avoided.  But  it  was  caused  by 
an  event  beyond  the  control  of  either  party,  —  an  event  which  made  it 
iHilawful  to  pay.  In  such  case,  whilst  it  would  be  unjust,  after  the  war, 
to  enforce  the  contract  as  an  executory  one  against  the  vendor  contrary  to 
his  will,  it  would  be  equally  unjust  in  him,  treating  it  as  ended,  to  insist 
upon  the  forfeiture  of  the  money  already  paid  on  it.  An  equitable  riglit 
to  some  compensation  or  return  for  previous  payments  would  clearly  result 
from  the  circumstances  of  the  case.  The  money  paid  by  the  purchaser, 
subject  to  the  value  of  any  possession  which  he  may  have  enjoyed,  should, 
ex  cequo  et  bo7io,  be  returned  to  him.  This  would  clearly  be  demanded  by 
justice  and  right. 

And  so,  in  the  present  case,  whilst  the  insurance  company  has  a  right  to 
insist  on  the  materiality  of  time  in  the  condition  of  payment  of  premiums, 
and  to  hold  the  contract  ended  by  reason  of  non-payment,  they  cannot  with 
any  fairness  insist  upon  the  condition,  as  it  regards  the  forfeiture  of  the 
premiums  already  paid;  that  would  be  clearly  unjust  and  inequitable. 
The  insured  has  an  equitable  right  to  have  this  amount  restored  to  him, 
subject  to  a  deduction  for  the  value  of  the  assurance  enjoyed  by  him  whilst 
the  policy  was  in  existence ;  in  other  words,  he  is  fairly  entitled  to  have 
the  equitable  value  of  his  policy. 

As  before  suggested,  the  annual  premiums  are  not  the  consideration  of 
assurance  for  the  year  in  which  they  are  severally  paid,  for  they  are  equal 
in  amount ;  whereas,  the  risk  in  the  early  years  of  life  is  much  less  than  in 
the  later.  It  is  common  knowledge,  that  the  annual  premiums  are  in- 
creased with  the  age  of  the  person  applying  for  insurance.  According  to 
approved  tables,  a  person  becoming  insured  at  twenty-five  is  charged  about 
twenty  dollars  annual  premium  on  a  policy  of  one  thousand  dollars,  whilst 
a  person  at  forty-five  is  charged  about  thirty-eight  dollars.  It  is  evi- 
dent, therefore,  that,  when  the  younger  person  arrives  at  forty-five,  his 
policy  has  become,  by  reason  of  his  previous  payments,  of  considerable 
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value.  Instead  of  having  to  pay,  for  the  balance  of  his  life,  thirty-eight 
dollars  per  annum,  as  he  would  if  he  took  out  a  new  policy  on  which  noth- 
ing had  been  paid,  he  has  only  to  pay  twenty  dollars.  The  difference 
(eighteen  dollars  per  aiuium  diuring  his  life)  is  called  the  equitable  value  of 
his  policy.  The  present  value  of  the  assurance  on  his  life  exceeds  by  this 
amount  what  he  has  yet  to  pay.  Indeed,  the  company,  if  well  managed, 
has  laid  aside  and  invested  a  reserve  fund  equal  to  this  equitable  value, 
to  be  appropriated  to  the  payment  of  his  policy  when  it  falls  due.  This 
reserve  fund  has  grown  out  of  the  premiums  already  paid.  It  belongs,  in 
one  sense,  to  the  insured  who  has  paid  them,  somewhat  as  a  deposit  in  a 
savings-bank  is  said  to  belong  to  the  person  who  made  the  deposit.  Indeed, 
some  life-insurance  companies  have  a  standing  regulation  by  which  they 
agree  to  pay  to  any  person  insured  the  equitable  value  of  his  policy  when- 
ever he  wishes  it ;  in  other  words,  it  is  due  on  demand.  But  whether  thus 
deraandable  or  not,  the  policy  has  a  real  value  corresponding  to  it,  —  a  value 
on  which  the  holder  often  realizes  money  by  borrowing.  The  careful  capi- 
talist does  not  fail  to  see  that  the  present  value  of  the  amount  assured 
exceeds  the  present  value  of  the  annuity  or  annual  premium  yet  to  be  paid 
by  the  assured  party.  The  present  value  of  the  amount  assured  is  exactly 
represented  by  the  annuity  which  would  have  to  be  paid  ou  a  new  policy ; 
or,  thirty-eight  dollars  per  annum  in  the  case  supposed,  where  the  party  is 
forty-five  years  old ;  whilst  the  present  value  of  the  premiums  yet  to  be 
paid  on  a  policy  taken  by  the  same  person  at  twenty-five  is  but  little  more 
than  half  that  amount.  To  forfeit  this  excess,  which  fairly  belongs  to  the 
assured,  and  is  fairly  due  from  the  company,  and  which  the  latfcer  actually 
has  in  its  coffers,  and  to  do  this  for  a  cause  beyond  individual  control,  would 
bo  rank  injustice.  It  would  be  taking  away  from  the  assured  that  which 
had  already  become  substantially  his  property.  It  would  be  contrary  to 
the  maxim  that  no  one  should  be  made  rich  by  making  another  poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected  to  insist 
upon  the  condition  in  these  cases,  the  policies  in  question  must  be  regarded 
as  extinguished  by  the  non-payment  of  the  premiums,  though  caused  by 
the  existence  of  the  war,  and  that  an  action  will  not  lie  for  the  amount 
insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  without  the 
fault  of  the  assured,  they  are  entitled  ex  cequo  et  bono  to  recover  the  equita- 
ble value  of  the  policies  with  interest  from  the  close  of  the  war. 

It  results  from  these  conclusions  that  the  several  judgments  and  the 
decree  in  the  cases  before  us,  being  in  favor  of  the  plaintiffs  for  the  whole 
sum  assured,  must  be  reversed,  and  the  records  remanded  for  fiuther  pro- 
ceedings. We  perceive  that  the  declarations  in  the  actions  at  law  contain 
no  common  or  other  counts  applicable  to  the  kind  of  relief  which,  according 
to  our  decision,  the  plaintiffs  are  entitled  to  demand ;  but  as  the  question 
is  one  of  first  impression,  in  which  the  parties  were  necessarily  somewhat  in 
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the  dark  with  regard  to  their  precise  rights  and  remedies,  we  think  it  fair 
and  just  that  they  should  be  allowed  to  amend  their  pleadings.  In  the 
equitable  suit,  perhaps,  the  prayer  for  alternative  relief  might  be  sufficient 
to  sustain  a  proper  decree ;  but,  nevertheless,  the  complainants  should  be 
allowed  to  amend  their  bill,  if  thev  shall  be  so  advised. 

In  estimating  the  equitable  value  of  a  policy,  no  deduction  should  be 
made  from  the  precise  amount  which  the  calculations  give,  as  is  sometimes 
done  where  policies  are  voluntarily  surrendered,  for  the  purpose  of  discour- 
aging such  surrenders ;  and  the  value  should  be  taken  as  of  the  day  when 
the  first  default  occurred  in  the  payment  of  the  premium  by  which  the 
policy  became  forfeited.  In  each  case  the  rates  of  mortality  and  interest 
used  in  the  tables  of  the  company  will  form  the  basis  of  the  calculation. 

The  decree  in  the  equity  suit  and  the  judgments  in  the  actions  at  law  are 
reversed,  and  the  causes  respectively  remanded  to  be  proceeded  with 
according  to  law  and  the  directioiis  of  this  opinion. 

Waite,  C.  J.  I  agree  with  the  majority  of  the  court  in  the  opinion  that 
the  decree  and  judgments  in  these  cases  should  be  reversed,  and  that  the 
failure  to  pay  the  annual  premiums  as  they  matured  put  an  end  to  the  poli- 
cies, notwithstanding  the  default  was  occasioned  by  the  war  ;  but  I  do  not 
think  that  a  default,  even  under  such  circumstances,  raises  an  implied 
promise  by  the  company  to  pay  the  assured  what  his  policy  was  equitably 
worth  at  the  time.  I  therefore  dissent  from  that  part  of  the  judgment  just 
announced  which  remands  the  causes  for  trial  upon  such  a  promise. 

Strong,  J.  While  I  concur  in  a  reversal  of  these  judgments  and  the 
decree,  I  dissent  entirely  from  the  opinion  filed  by  a  majority  of  the  court 
I  cannot  construe  the  policies  as  the  majority  have  construed  them.  A 
policy  of  life  insurance  is  a  peculiar  contract.  Its  obligations  are  unilateral. 
It  contains  no  undertaking  of  the  assured  to  pay  premiums:  it  merely 
gives  him  an  option  to  pay  or  not,  and  thus  to  continue  the  obligation  of 
the  insurers,  or  terminate  it  at  his  pleasure.  It  follows  that  the  considera- 
tion for  the  assumption  of  the  insurers  can  In  no  sense  be  considered  an 
annuity  consisting  of  the  annual  premiums.  In  my  opinion,  the  true  mean- 
ing of  the  contract  is,  that  the  applicant  for  insurance,  by  paying  the  first 
premium,  obtains  an  insurance  for  one  year,  together  with  a  right  to  have 
the  insurance  continued  from  year  to  year  during  his  life,  upon  payment  of 
the  same  annual  premium,  if  paid  in  advance.  Whether  he  will  avail  him^ 
self  of  the  refusal  of  the  insurers,  or  not,  is  optional  with  him.  The  pay* 
ment  ad  diem  of  the  second  or  any  subsequent  premium  is,  therefore,  a 
condition  precedent  to  continued  liability  of  the  insurers.  The  assured 
may  perform  it  or  not,  at  his  option.  In  such  a  case,  the  doctrine  that 
accident,  inevitable  necessity,  or  the  act  of  God,  may  excuse  performance, 
has  no  existence.  It  is  for  this  reason  that  I  think  the  policies  upon  which 
these  suits  were  brought  were  not  in  force  after  the  assured  ceased  to  pay 
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premiums.  And  so,  though  for  other  reasons,  the  majority  of  the  court 
holds ;  but  thej  hold,  at  the  same  time,  that  the  assured  in  each  case  is 
entitled  to  recover  the.  surrender/ or  what  they  call  the  equitable,  value  of 
the  policy.  This  is  incomprehensible  to  me.  I  think  it  has  never  before 
been  decided  that  the  surrender  value  of  a  policy  can  be  recovered  by  an 
assured,  unless  there  has  been  an  agreement  between  the  parties  for  a  sur- 
render ;  and  certainly  it  has  not  before  been  decided  that  a  supervening 
state  of  war  makes  a  contract  between  private  parties,  or  raises  an  impli- 
cation of  one. 

Clifford,  J.,  with  whom  concurred  Hunt,  J.,  dissenting. 

Where  the  parties  to  an  executory  money-contract  live  in  different  coun- 
tries, and  the  governments  of  those  countries  become  involved  in  public 
war  with  each  other,  the  contract  between  such  parties  is  suspended  during 
the  existence  of  the  war,  and  revives  when  peace  ensues ;  and  that  rule,  in 
my  judgment,  is  as  applicable  to  the  contract  of  life  insurance  as  to  any 
other  executory  contract.  Consequently,  I  am  obliged  to  dissent  from  the 
opinion  and  judgment  of  the  court  in  these  oases. 


(c.)     Plaintiff  relying  on  the  Statute  of  Frauds. 

THOMAS  V.   BROWN. 
In  the  Queen's  Bench  Division,  May  26,  1876. 

[Rqxnitd  in  Law  Reports,  1  Queen's  Bench  Division ,  714.] 

Interpleader  issue  obtained  in  an  action  brought  by  the  plaintiff  against 
Croucher,  an  auctioneer,  to  recover  a  deposit. 

The  following  case  was  stated  for  the  opinion  of  the  court :  — 

1.  The  defendant,  previously  to  the  10th  of  May,  1875,  had  advertised  a 
leasehold  shop  and  premises  at  Homsey  Rise,  Middlesex,  to  be  sold  by  auction 
by  £.  £•  Croucher,  an  auctioneer,  at  the  Mart  in  the  city  of  London,  on  the 
10th  of  May,  1875,  under  printed  particulars  and  conditions  of  sale.  Pre- 
vious to  the  day  of  sale  the  plaintiff  was  in  communication  with  the  auc- 
tioneer as  to  the  purchase  of  the  premises,  and  received  from  him  the 
particulars  and  conditions.  In  the  particulars  the  property  was  described 
as  "held  under  a  lease  dated  the  5th  of  December,  1856,  for  an  unexpired 
term  of  80^  years,  and  as  leased  to  Mr.  Miles,  a  draper,  for  the  term  of  21 
years  from  the  26th  of  March,  1871." 

The  following  conditions  of  sale  are  material :  — 

''  Sixth.  The  said  lease  and  the  counterpart  of  the  under-lease  will  be 
produced  at  the  sale,  and  may  be  inspected  at  the  office  aforesaid  during 
three  days  previous  to  the  day  of  sale,  and  no  objection  shall  be  taken  to 
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any  matter  contained  in  or  omitted  from  the  same  lease  or  under-lease. 
The  production  of  the  receipt  for  the  rent  last  due  shall  be  taken  as  con- 
clusive evidence  of  the  performance  of  insurance,  and  all  other  leases  and 
covenants,  in  respect  of  the  lot,  up  to  the  day  of  completing  the  purchase, 
whether  the  purchaser  shall  or  shall  not  have  had  notice  of  any  breach 
of  any  particular  covenant,  and  the  purchaser  shall  not  object  that  any  in- 
strument is  unstamped,  or  not  sufficiently  stamped,  or  to  the  non-registra- 
tion of  any  deed  or  document  in  Middlesex,  and  no  evidence  of  identity 
shall  be  required." 

''  Ninth.  If  any  mistake  be  made  in  the  description  of  the  property,  or 
any  other  error  shall  appear  in  the  particulars  of  sale,  such  mistake  or 
error  (if  capable  of  compensation)  shall  not  annul  the  sale,  but  a  compensa- 
tion shall  be  allowed  or  given  by  the  vendor  or  purchaser  as  the  case  may 
require ;  such  compensation  in  case  of  dispute  to  be  settled  by  arbitration 
in  the  usual  way." 

**  Lastly.  If  the  purchaser  shall  fail  to  comply  with  any  of  the  above 
conditions,  his  deposit  money  shall  be  forfeited  to  the  vendor,  who  shall  be 
at  liberty  (with  or  without  notice)  to  resell  the  premises  by  public  auction 
or  private  contract,  without  the  necessity  of  previously  tendering  an  as- 
signment to  the  defaulter,  and  such  new  sale  or  sales  may  be  made  at 
such  time  or  times,  and  subject  to  such  conditions  and  in  such  manner  in 
all  respects,  as  the  vendor  shall  think  proper.  And  if  on  or  after  such 
resale  there  shall  be  any  loss  to  the  vendor,  either  by  reason  of  a  deficiency 
of  price,  or  by  reason  of  costs,  chaises,  or  expenses  incurred  by  him,  or 
both,  the  purchaser  shall  make  good  such  loss  to  the  vendor,  as  and  for 
liquidated  damages,  and  on  any  such  resale  by  auction  the  premises  offered 
for  sale  may  be  bought  in,  and  all  expenses  of  and  attending  an  unsuccess- 
ful attempt  to  sell  may  immediately  thereupon  be  recovered  from  the 
defaulter." 

2.   On  the  10th  of  May,  1875,  the  plaintiff  did  not  attend  the  sale  at  the 

mart,  but  she  afterwards  signed  the  following  contract,  which  was  partly 

printed  and  partly  in  writing,  on  the  back  of  one  of  the  printed  particulars 

and  conditions  of  sale  :  — 

Jfemorandnnu 

I,  the  undersigned  Hannah  Thomas,  of  3  Peter's  Lane,  West  Smithfield, 
do  hereby  acknowledge  that  I  have  this  day  purchased  the  property  de- 
scribed in  the  within  particulars,  subject  to  the  foregoing  conditions  of  sale, 
at  the  price  of  seven  hundred  pounds,  and  that  I  have  paid  into  the  hands 
of  the  auctioneer  the  sum  of  seventy  pounds  as  a  deposit  and  in  part  pay- 
ment of  the  said  purchase-money :  and  I  hereby  agree  with  the  vendor  to  . 
pay  the  remainder  of  the  said  purchase-money  to  complete  the  purchase 
according  to  the  within  conditions  of  sale. 

As  witness  my  hand  the  10th  day  of  May,  1875. 

(Signed)  H.  Thoxab. 


i 

I 
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Parchase-money  . 
Deposit-money  paid 


£ 

s. 

d. 

700 

0 

0 

70 

0 

0 

Kemaining  to  be  paid 6d0    0    0 

As  agent  for  the  vendor  I  ratify  this  sale,  and  as  auctioneer  acknowledge 
the  receipt  of  the  deposit. 

Witness,  A.  N.  Stuttard.  Edwd.  R  Croucher. 

3.  On  or  about  the  15th  of  May,  1875,  the  following  letter,  and  the 
abstract  therein  referred  to,  were  received  by  Messrs.  Keen  &.  Rogers,  the 
plaintiiTs  solicitors :  — 

Herewith  I  send  abstract  of  title.     The  deeds  may  be  examined  at  my 

office  at  any  time  you  may  appoint. 

Jno.  Eraser. 

4.  In  reply  Messrs.  Keen  &  Rogers  wrote  :  -~ 

15th  May,  1875. 

Without  prejudice  to  any  question  which  may  arise  as  to  the  contract  of 
purchase  herein,  we  beg  to  name  Tuesday  next  at  2  o'clock  to  examine 
abstract  of  title,  with  deeds,  on  behalf  of  Mrs.  Thomas. 

5.  From  the  abstract  of  title,  it  for  the  first  time  appeared  that  the  de- 
fendant was  the  owner  of  the  property  the  subject-matter  of  the  contract  of 
the  10th  of  May,  1875. 

6.  Messrs.  Keen  &  Rogers,  having  examined  the  abstract  with  the  title- 
deeds,  on  the  21st  of  May,  1875,  wrote  to  the  defendant's  solicitor  :  — 

"  We  forward  you  herewith  a  few  requisitions  on  the  title,  and  shall  be 
glad  to  receive  your  replies  at  your  early  convenience." 

Accompanying,  and  at  the  foot  of  the  requisitions  above-mentioned,  was 
a  note  as  follows  :  — 

"The  above  requisitions  are  made  without  prejudice  to  any  question 
which  may  arise  as  to  the  contract  for  the  purchase  of  the  premises." 

7.  On  the  22d  of  May,  1875,  the  defendant's  solicitor  wrote  to  the 
plaintilT's  solicitoi-s,  "  Herewith  I  return  requisitions  with  answers." 

8.  On  the  2d  of  July  the  defendant's  solicitor  wrote  to  the  plaintiff's 
solicitors :  — 

"  Please  let  me  have  draft  assignment  at  your  early  convenience." 

And  on  the  9th  of  July  the  defendant's  solicitor  wrote  to  the  plaintiff's 
solicitors  as  follows  :  — 

"  Brown  &  Thomas,  —  I  have  just  been  informed  by  Mr.  Croucher  that 
your  client  does  not  intend  to  complete  her  purchase,  please  let  me  know 
whether  my  information  is  correct;  if  it  is  I  shall  immediately  instruct 
counsel  to  draw  bill  for  specific  performance." 


240  THOMAS  V.  BROWN.  [CHAP.  IL 

9.  The  plaintiff's  solicitors  repudiated  the  contract  of  the  10th  of  May, 
1875,  and  on  the  23d  of  July  commenced  an  action  against  Croucher  for 
the  recovery  of  the  70/.  which  had  been  paid  to  him  by  the  plaintiff  on  the 
signing  of  the  contract. 

10.  The  defendaut  has  always  been  ready  and  willing  to  assign  the  pur- 
chased property  to  the  plaintiff  in  pursuance  of  the  above  contract,  and  no 
question  has  been  raised  on  the  answers  to  the  requisitions,  but  one  of  the 
grounds  of  the  repudiation  was  that  the  contract  of  the  10th  of  May,  1875, 
did  not  disclose  the  name  of  the  vendor. 

The  questions  for  the  opinion  of  the  court  are,  1.  Whether  the  contract 
of  the  10th  of  May,  1875,  is  a  valid  contract  If  the  court  shall  be  of 
opinion  in  the  affirmative,  the  judgment  is  to  be  eutei'ed  for  the  defendant 
2.  If  the  court  shall  be  of  opinion  in  the  negative,  the  second  question  is 
whether  the  plaintiff  is  entitled  to  recover  baclc  the  deposit  paid  under  the 
above  circumstances. 

FullartoTif  IIoU  with  him,  for  the  plaintiff. 

J,  Thompson,  Salter,  Q.  C,  with  him,  for  the  defendant 

Cur,  adv,  vuU, 

The  following  judgments  were  delivered :  — 

Mellor,  J.  This  is  an  interpleader  issue  to  try  the  plaintiff's  right  to 
recover  70/.  paid  by  her  as  a  deposit  on  the  purchase  of  some  leasehold 
property.  The  facts  are  stated  in  a  case  for  the  opinion  of  the  court.  (The 
learned  judge  stated  the  principal  fiicts,  and  proceeded.)  The  two  ques- 
tions for  our  consideration  are,  first,  whether  the  contract  was  a  valid  con- 
tract, and,  secondly,  if  it  was  not,  whether  the  plaintiff  is,  under  the 
circumstances,  entitled  to  recover  back  the  deposit.  I  am  of  opinion  that 
our  judgment  ought  to  be  for  the  defendant  Several  cases  have  been  de- 
cided on  the  point  now  raised,  particularly  two  cases  which  came  before 
the  Master  of  the  Rolls  :  Sale  v.  Lambert*  and  Potter  v.  Duffield.*  In  the 
first  of  these  cases  a  memorandum  of  agreement  was  held  to  be  sufficient 
within  the  statute  of  frauds,  though  the  vendor  was  not  described  other- 
wise than  as  "  the  proprietor  "  of  the  premises,  the  Master  of  the  Rolls 
saying  that  the  term  "  proprietor  "  was  an  excellent  description,  and  appar- 
ently holding  that  this  word,  with  nothing  else  in  the  document  to  enlarge 
it,  was  quite  sufficient.  Now,  comparing  this  decision  with  the  later  one, 
Potter  V,  Duffield,*  where  the  same  learned  judge  held  that  the  description 
"  vendor"  was  insufficient,  I  have  some  difficulty  in  assenting  to  it.  I  think, 
however,  that  we  ought  to  hold  ourselves  bound  by  the  last  of  these  two 
cases,  holding  that  the  word  "  vendor  "  is  insufficient,  though,  as  far  as  my 
judgment  goes,  I  can  see  no  distinction  between  the  nature  of  the  memo- 
randum in  either  case.  I  think  that  the  description  which  should  enable 
us  to  dispense  with  the  actual  names  of  the  parties  ought  to  be  very  pre- 
cise and  exact,  and  that  in  neither  of  the  cases  was  this  requirement  com- 

1  L.  R.  18  Efi.  1.  «  L.  R.  18  Eq.  4. 
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plied  with.  To  allow  so  general  a  description  to  satisfy  the  statute  seems 
to  me  to  lead  to  all  the  mischief  which  it  was  intended  to  prevent,  and  I 
think  that  no  description  ought  to  be  held  sufficient  except  where  it  identi- 
fies the  party  without  the  necessity  of  resorting  to  parol  evidence.  How- 
ever, it  is  unnecessary  to  consider  whether  these  cases  were  or  were  not 
rightly  decided,  for  I  think  that  the  defendant  is  entitled  to  our  judgment 
on  two  grounds.  The  main  object  of  the  interpleader  issue  is  to  ascertain 
whether  the  70L  belongs  to  one  or  other  of  the  two  parties,  and  the  case  in 
Beavan's  Reports,  Casson  tr.  Eoberts,^  where  it  was  held  that  a  contract 
under  similar  circumstances  could  not  be  enforced,  is,  I.  think  distinguisha- 
ble, in  spite  of  some  strong  expressions  of  Lord  Romilly.  Here,  there  are 
two  answers  to  the  claim  to  have  the  money  paid  back  to  the  vendee. 
First,  on  the  face  of  these  conditions  of  sale  it  is  obvious  that  the  plaintiff 
paid  the  deposit  knowing  at  the  time  that  the  name  of  the  defendant  did 
not  appear  on  the  memorandum  of  agreement  otherwise  than  as  "  the 
vendor."  She  voluntarily  paid  the  70/.,  with  full  knowledge  that  the 
vendor^s  name  was  not  disclosed  on  the  contract,  and  so  far  accepted 
the  description  as  sufficient.  Under  these  circumstances,  I  think  she 
cannot  recover  back  the  money. 

Secondly,  under  the  fourth  condition  of  sale  '  "  the  vendor  shall,  within 
seven  days  from  the  day  of  sale,  deliver  to  the  purchaser  or  his  solicitor  an 
abstract  of  title  to  the  property  purchased  by  him,  subject  to  the  stipula- 
tions contained  in  the  conditions.  And  the  purchaser  shall,  within  seven 
days  from  the  delivery  of  the  abstract,  deliver  to  the  vendor's  solicitor  a 
statement  in  writing  of  his  objections  and  requisitions  (if  any)  to  or  on  tlie 
title  as  shown  by  such  abstract,  and  upon  the  expiration  of  such  last-men- 
tioned time  the  title  shall  be  considered  as  approved  of  and  accepted  by  the 
purchaser,  subject  only  to  such  objections  and  requisitions  (if  any),  and 
time  shall  be  deemed  to  be  as  of  the  essence  of  this  condition,  as  well  in 
equity  as  at  law."  Now,  what  did  the  plaintiff  do  1  If  she  had  intended 
to  insist  on  her  right  to  rescind  the  contract  on  the  ground  that  the  memo- 
randum was  insufficient,  it  was  her  duty  to  send  back  the  abstract,  saying, 
"  Why  do  you  send  this  to  me  ? "  She,  however,  does  not  send  it  back,  but 
keeps  it,  and  her  solicitors  write  this  letter  :  "Dear  Sirs,  —  Without  preju: 
dice  to  any  question  which  may  arise  as  to  the  contract  of  purchase  herein, 
we  beg  to  name  Tuesday  next,  at  two  o'clock,  to  examine  abstract  of  title 
with  deeds,  on  behalf  of  Mrs.  Thomas." 

Now  I  cannot  conceive  anything  more  unlikely  than  that  a  solicitor 
would  allow  his  client's  title-deeds  to  be  examined  while  there  was  a  doubt 
as  to  the  validity  of  the  contract  of  sale.  But  the  plaintiff's  solicitors  pro- 
ceed to  examine  the  abstract,  and  learn  from  it  the  name  of  the  vendor. 

1  81  Beav.  613;  32  L.  J.  Ch.  105. 
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Then  they  keep  the  abstract  in  their  possession,  as  if  the  only  question 
which  could  arise  was  as  to  the  title,  and  write  a  letter  inclosing  requisi- 
tions as  to  the  title,  putting  at  the  foot  of  the  requisitions  the  words,  "  The 
above  requisitions  are  made  without  prejudice  to  any  question  that  may 
arise  as  to  the  contract  for  the  purchase  of  the  premises."  I  take  the  word 
''  objection  "  to  mean  any  unforeseen  objection  to  the  title  which  the  plain- 
tiff's solicitors  did  not  wish  to  be  taken  to  have  waived.  The  requisitions 
are  returned  with  answers,  the  correspondence  goes  on,  and  finally,  on  the 
9th  of  July^  the  defendant's  solicitor  writes  that  he  has  been  informed  that 
the  plaintiff  does  not  intend  to  complete  her  purchase,  and  that  if  this  be 
true  he  shall  take  proceedings.  To  'this  the  plaintiff's  solicitors  reply 
repudiating  the  contract. 

Now  I  feel  no  doubt  that  the  case  comes  within  the  rule  laid  down  in 
Cornish  v.  Abiugton,^  that,  "  if  any  person  by  actual  expressiouSy  or  by  a 
course  of  conduct,  so  conducts  himself  that  another  may  reasonably  infer 
the  existence  of  an  agreement  or  licence,  and  acts  upon  such  inference, 
whether  the  former  intends  that  he  should  do  so  or  not,  the  party  using 
that  language  or  who  has  so  conducted  himself,  cannot  afterwards  gainsay 
the  reasonable  inference  to  be  drawn  from  his  words  or  conduct."  I  think 
this  is  an  express  authority  which  quite  justifies  us  in  holding  that  it  does 
not  lie  in  the  mouth  of  the  vendee,  who  has  accepted  a  contract  like  this, 
afterwards  to  object  to  it.  For  this  reason  I  think  we  cannot  say  that  the 
contract  is  invalid. 

Then  there  is  a  second  answer.  In  an  action  like  the  present,  for  money 
had  and  received,  the  plaintiff  can  only  recover  money  paid  without  knowl- 
edge of  the  real  facts,  —  in  ignorance  of  facts  which,  if  they  had  been  known, 
would  have  left  the  plaintiff  an  option  whether  she  would  pay  or  not  The 
nile  is  laid  down  by  Patteson,  J.,  in  Duke  of  Gadaval  v,  Collins,'  that 
money  paid  under  compulsion  of  law  cannot  be  recovered  back  as  money 
had  and  received ;  and,  further,  *'  where  there  is  hona  JUle*  and  money  is 
paid  with  full  knowledge  of  the  facts,  though  there  be  no  debt,  still  it  can- 
not be  recovered  back."  It  is  unnecessary  to  allude  to  the  difference  be- 
tween ignorance  of  the  law  and  ignorance  of  the  facts.  Now,  is  there 
anything  unconscientious  in  the  defendant  keeping  this  money  t  I  can  see 
nothing.  The  breaking  off  of  the  agreement  was  not  in  any  sense  the 
fault  of  the  vendor.  He  was  always  ready  and  willing  to  complete  the 
purchase  and  execute  a  conveyance,  but  the  vendee  chooses  to  set  up  this 
question  about  the  statute  of  frauds,  and  to  say,  '*  Although  I  can  have 
the  contract  performed  if  I  please,  I  repudiate  it."  Under  these  circum- 
stances, I  think  it  would  be  quite  monstrous  if  the  plaintiff  could  recover, 
and  I  am  glad  to  think  that  the  authorities  are  all  opposed  to  her  claim. 

QuAiN,  J.  I  am  of  the  same  opinion.  I  do  not  propose  to  discuss  the 
cases  which  have  been  cited ;  I  will  merely  say  that  I  have  great  difficulty 

1  4  H.  &  N.  549;  28  L.  J.  Ex.  262.  *  4  A.  ft  £.  858. 
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in  reconciling  the  two  decisions  of  the  Master  of  the  Rolls.  But  I  decide 
this  cause  on  the  ground  that  it  ils  an  action  by  an  unwilling  vendee  against 
a  willing  vendor,  and  that  it  cannot  be  said  that  the  consideration  has 
failed  so  as  to  entitle  the  plaintiff  to  recover.  By  the  lOth  paragraph  of 
the  case  it  appears  that  the  defendant  has  always  l)een  ready  and  willing  to 
assign  the  purchased  property  to  the  plaintiff  in  pursuance  of  the  contract ; 
in  short,  to  give  the  plaintiff  all  that  was  bargained  for.  Kow  where, 
upon  a  verbal  contract  for  the  sale  of  land,  the  purchaser  pays  the  deposit 
and  the  vendor  is  always  ready  and  willing  to  complete,  I  know  of  no 
authority  to  support  the  purchaser  in  bringing  an  action  to  recover  back 
the  money.  Secondly,  we  must  consider  the  peculiar  position  of  the  parties 
as  disclosed  by  the  correspondence.  It  appears  that  after  the  purchaser 
received  the  abstract  the  solicitors  examined  it  with  the  deeds  and  made 
requisitions.  These  were  acts  which  assumed  that  a  contract  existed,  and 
yet  the  plaintiff  now  proposes  to  take  proceedings  upon  the  footing  that 
there  was  no  contract  at  alL  It  will,  no  doubt,  be  said  that  everything  was 
done  ''  without  prejudice  to  any  question  which  might  arise  as  to  the  con- 
tract of  purchase,"  and  that  this  reservation  having  been  assented  to,  the 
defendant  is  bound  by  it  But,  in  my  opinion,  the  words  "  without  preju- 
dice to  any  question  which  may  arise "  mean  any  question  in  the  execu- 
tion of  the  contract,  and  not  any  question  as  to  the  existence  of  the 
contract.  I  think  that  no  solicitor  would  understand  the  plaintiff  as  re- 
serving any  question  as  to  the  existence  of  the  contract.  Under  such  cir- 
cumstances the  plaintiff  is  not  entitled  to  recover  the  deposit.  With 
regard  to  the  case  of  Casson  v.  Roberts,^  I  do  not  think  that  it  has  much 
bearing  upon  the  present  question,  but  I  must  say  that  I  do  not  think  the 
reasons  upon  which  it  proceeded  are  satisfactory. 

Judgment /or  the  defendant. 


ALFRED  PHILBROOK  v.  WILLIAM  BELKNAP. 
In  the  Supreme  Court  op  Vermont,  March,  1834. 

[Reported  in  6  Vermont  Reports,  883.] 

This  was  an  action  on  book  account,  referred  to  auditors  in  the  County 
Court,  who  found  for  the  defendant,  and  made  the  following  special  report 
of  the  facts  in  the  case  :  — 

**  The  plaintiff  produced  the  following  account,  to  wit :  — 

WUliam  Bdknap  to  Alfred  Philbrook  Dr. 

1881,  Oct.  1.    To  labor  5^  months,  commencing  11th  Aprils  1831,  and  ending 

about  the  last  day  of  September  following,  at  |8.00  per  month     .        .        .    $44.00 

1  31  BeaF.  613;  82  L.  J.  Ch.  105. 
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*'  The  defendant  prodaced  no  account  The  plaintiff  offered  himself  to 
testify  to  his  account,  to  which  the  defendant  objected  ;  he,  the  defendant, 
offering  to  prove  that  the  labor  charged  was  done  under  a  contract  by  the 
parties  that  plaintiff  should  labor  for  defendant  three  years,  which  was  not 
performed  on  the  part  of  the  plaintiff.  The  objection  was  overruled,  and  the 
plaintiff  sworn  and  testified  in  the  case.  The  defendant  was  also  sworn  with- 
out objection  and  testified  in  the  cose.  The  plaintiff  having  testified  that 
he  performed  the  labor,  that  it  was  worth  the  sum  charged,  and  that  he  had 
received  no  pay  therefor,  rested  his  case.  The  defendant  then  offered  to 
prove  that  the  labor  charged  was  performed  under  a  contract,  that  plaintiff 
was  to  labor  for  defendant  three  years,  at  eight  dollars  per  month,  which  con- 
tract plaintiff  had  violated,  by  refusing  to  labor  other  than  the  five  and  a 
half  mouths  as  charged.  To  this  evidence  the  plaintiff  objected  that  such 
testimony  was  irrelevant,  and  would  constitute  no  defence  in  law.  The  ob- 
jection was  overruled  and  the  testimony  admitted,  the  parties  having  l>oth 
testified  relating  to  the  amount.  The  defendant,  and  sundry  other  wit- 
nesses having  also  been  examined,  the  auditor  finds  the  following  facts  in 
the  case :  That  in  April,  1831,  the  plaintiff,  having  had  some  practice  in 
edge-tools,  applied  to  defendant,  who  was  a  master  millwright,  to  hire  out 
to  defendant  to  work  with  him  at  the  defendant's  tmde,  when  it  was  agreed 
by  the  parties  that  plaintiff  should  work  for  defendant  at  said  trade  three 
years,  at  eight  dollars  a  month,  the  defendant  to  instruct  the  plaintiff  in  the 
art  or  trade  of  a  millwright ;  but  if  plaintiff  left  the  defendant  before  the 
end  of  the  three  years,  unless  in  case  of  sickness,  plaintiff  to  have  nothing 
for  his  labor.  The  plaintiff  then,  in  April,  1831,  commenced  laboring  with 
defendant,  and  continued  for  five  months  and  a  half,  during  which  time  he 
was  a  faithful  laborer  at  the  trade,  and  well  earned  the  defendant  the  sum 
charged  in  plaintiff's  account,  the  defendant  having  the  whole  of  said  time 
received  in  goods  out  of  different  stores  one  dollar  per  day  and  board  for 
the  plaintift''s  services,  for  which  the  plaintiff  had  received  no  pay ;  that 
defendant,  during  said  time,  boarded  and  properly  instructed  the  plaintiff 
in  said  trade ;  that  at  the  end  of  said  five  and  a  half  months,  plaintiff  gave 
notice  to  defendant,  that  unless  his  wages  were  raised  to  one  hundred  and 
twenty  dollars  per  year,  he  should  quit,  which  being  refused  by  defendant, 
plaintiff  did  quit,  against  the  will  of  the  defendant,  said  employment  and 
town,  without  any  reasonable  cause,  and  hjis  never  since  returned  or 
offered  to  return  to  defendant's  employment ;  that  said  contract  between 
the  parties  was  verbal  and  never  reduced  to  writing.  Whereupon,  the 
auditor,  after  offering  the  parties  to  refer  the  law  arising  upon  the 
facts  to  the  court  (which  they  declined),  reports  that  there  is  nothing 
due  from  either  party  to  balance  book  accounts,  (the  auditor  having 
disallowed  the  only  item  in  the  case),  whereupon  finds  for  the  defendant 
his  cost." 

The  County  Court  reversed  this  decision  of  the  auditor,  and  gave  judg- 
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ment  for  the  plaiutiff.      To  this  the  defendant  excepted,  whereupon  the 
cause  passed  to  this  court  for  further  adjudication. 

Smitii  and  Peck  for  the  plaintiff. 

The  opinion  of  the  court  was  pronounced  by 

Phelps,  J.  This  case  comes  before  us  upon  a  special  report  of  the  audi- 
tor. It  seems  that  the  auditor,  upon  the  faots  stated  in  his  report,  found 
for  the  defendant ;  the  County  Court  reversed  that  decision,  and  gave  judg- 
ment for  the  plaintiff.  To  this  the  defendant  excepted,  and  the  question 
now  is,  which  of  the  parties,  upon  the  facts  found,  is  entitled  to  judgment. 
An  exception  is  taken  to  the  form  of  the  action  which  we  do  not  think  well 
founded.  If  the  plaintiff  be  entitled  to  recover  at  all,  the  claim  becomes  a 
mere  claim  for  services  at  a  fixed  monthly  compensation,  and  an  ordinary 
subject  of  book  charge,  and  of  recovery  in  this  form  of  action.  The  objec- 
tion that  the  special  contract  precludes  a  recovery,  depends  upon  the  terms 
and  effect  of  that  contract,  and  goes  to  the  merits,  rather  than  the  form  of 
the  action.  The  effect  of  the  contract  upon  this  question  depends  upon 
the  inquiry  whether  the  performance  of  the  labor  is  a  condition  precedent 
to  the  right  of  recovery,  or,  on  the  other  hand,  whether  the  promises  are 
independent. 

The  subject  of  dependent  and  independent  covenants,  or  promises,  is 
much  perplexed,  and  so  much  ingenuity  and  learning  have  been  expended 
upon  it,  that,  like  some  other  branches  of  the  law,  it  seems  to  be  involved 
in  a  sort  of  artificial  embarrassment.  If,  in  this  case,  the  plaintiff  had 
stipulated  for  a  gross  sum,  to  be  paid  at  the  expiration  of  his  service,  the 
performance  of  the  labor  would  doubtless  be  regarded  as  a  condition  prece- 
dent. But  as  the  compensation  was  at  a  certain  rate  per  month,  if  it  should 
appear  that  payment  was  to  be  made  as  fast  as  it  was  earned,  the  case  would 
be  different.  The  auditor  does  not  report  when  the  wages  were  to  be  paid  ; 
but  fortunately  there  is  a  fact  stated  in  the  report,  which  relieves  us  from 
all  difficulty  on  the  subject.  It  is  clearly  competent  for  the  parties  to  make 
their  undertakings  dependent,  or  independent,  as  they  deem  expedient ;  and 
where  their  intent  is  asceitained,  it  is  decisive  of  the  question.  In  this 
case,  the  stipulation  that  the  plaintiff  should  have  nothing  for  his  services, 
if  he  left  the  service  of  the  defendant  before  the  expiration  of  the  three 
years,  makes  the  performance  of  the  whole  service  a  condition  precedent ; 
and  if  that  part  of  the  contract  be  binding  upon  him,  he  cannot  recover. 

It  is  argued,  however,  that  the  contract  is  void,  by  force  of  the  statute 
of  frauds.  Admitting  that  this  contract  is  within  the  terms  of  the  statute, 
yet  it  may  be  well  to  inquire,  what  is  the  effect  of  the  statute  upon  it. 
Although  it  is  common  to  speak  of  a  contract  as  void  by  the  statute  of 
frauds,  yet,  strictly  speaking,  the  statute  does  not  make  the  contract  void, 
except  for  the  purpose  of  sustaining  an  action  upon  it,  to  enforce  it.  The 
statute  provides  that  no  action  shall  be  sustained  upon  certain  contracts, 
unless  they  are  evidenced  by  writing.     It  operates,  therefore,  upon  the  con- 
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tract  only  while  it  is  executory.  It  does  not  make  the  performance  of  such 
a  contract  unlawful,  but,  if  the  parties  choose  to  perform  it,  the  contract 
remains  in  full  force,  notwithstanding  the  statute,  so  far  as  relates  to  the 
legal  effect  and  consequences  of  what  has  been  done  under  it.  Hence  a 
party  may  always  defend  under  such  a  contract,  when  sued  for  any  act 
done  under  it.  Thus,  suppose  a  crop  of  grass  is  sold  by  parole^  and  the 
vendee  enters  upon  the  land  and  cuts  it.  If  an  action  of  trespass  should 
be  brought  against  him,  by  the  vendor,  upon  the  ground  that  the  contract 
was  void,  still,  although  the  contract  is  within  the  statute,  it  would  furnish 
a  sufficient  defence,  because  it  is  executed.  This  very  case  affords  an  illus- 
tration of  the  effect  of  the  statute.  If  the  defendant  had  sued  the  plaintiff 
for  not  performing  the  contract,  in  not  serving  the  full  period,  the  case 
would  be  open  to  a  defence  under  that  statute ;  the  contract  being,  to  the 
purposes  of  such  a  suit,  executory,  and  the  attempt  being  to  sustain  an  ac- 
tion on  it  as  such.  But  in  this  case,  the  contract,  so  far  as  the  service  has 
been  performed,  is  executed,  and  is  relied  on  as  regulating  and  determining 
the  right  of  the  plaintiff  to  compensation  for  what  has  been  done  under  it 
We  are  here  concerned  only  with  what  has  been  done.  The  question  is, 
what  the  plaintiff  is  entitled  to  for  bis  labor ;  and  this  depends  upon  the 
terms  of  the  contract  under  which  he  performed  the  service.  Had  the 
whole  service  been  performed,  the  rate  of  compensation  would,  without 
doubt,  be  regulated  by  the  terms  of  the  contract.  Ko  court  would  discard 
that  contract,  and  resort  to  a  quantum  meruit.  The  principle  is  the  same 
as  to  a  performance  in  part  The  defendant  may  be  without  remedy  for 
the  desertion  of  the  plaintiff,  but  he  may  certainly  protect  himself  as  to 
what  has  been  done. 

Any  other  rule  would  be  productive  of  monstrous  injustice,  and  make 
the  statute  an  instrument  of  fraud.  It  is  on  this  ground  that  courts  of 
equity  will  enforce  a  contract  of  such  a  nature,  which  is  -partly  performed, 
where  the  party  cannot  be  made  good  without  a  full  performance.  The 
statute  was  merely  intended  to  prevent  frauds  by  setting  up  and  enforcing, 
by  parol  proof,  simulated  contracts,  and  hence  is  called  the  statute  of  frauds 
and  perjuries.  It  was  not  intended  to  vary  or  control  contracts  which  the 
parties  have  voluntarily  carried  into  effect ;  nor  to  deprive  parties  of  the 
protection  of  such  stipulations  as  they  may  have  made  for  their  security, 
and  in  reliance  upon  which  they  have  acted. 

This  construction  is  the  only  safe  one  that  can  be  given  to  the  statute, 
and  it  is  the  only  one  which  has  ever  been  given  to  it.  Suppose  a  party 
enters  into  possession,  imder  a  parol  lease  for  years  ;  was  it  ever  imagined 
that  he  could  be  made  liable  as  a  trespasser  ?  Suppose  a  promise  to  pay 
the  debt  of  another,  and  the  debt  actually  paid.  Was  it  ever  attempted 
to  recover  back  the  money  by  force  of  the  statute  1 

We  are  the  more  satisfied  with  this  view  of  the  subject,  as  we  are  per- 
suaded that  full  justice  will  be  done  by  it.     The  plaintiff  is  doubtless 
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amply  compensated  for  the  loss  of  the  stipulated  wages  by  the  instruction 
received  and  the  enhanced  wages  which  he  may  obtain  elsewhere  in  conse- 
quence ;  and  the  defendant  gains  nothing,  as  he  loses  the  services  of  the 
plaintiff  when  they  become  more  valuable* 

It  only  remains  to  add  that  this  case  falls  most  clearly  within  the  deci- 
sion of  Hair  v.  BelL^ 

Judgment  reversedy  and  judgment  for  the  defendant* 


COLLIER  V.  COATES. 
Ik  the  Supreme  Court  of  New  York,  March  6,  1854. 

[Reported  in  17  Barbour,  471.] 

This  was  an  appeal  'from  a  judgment  of  the  Steuben  County  Court. 
The  action  was  commenced  before  a  justice  of  the  peace,  to  recover  back 
the  sum  of  $65  which  had  been  paid  by  the  plaintiff  upon  a  parol  contract 
for  the  sale  of  a  farm  by  the  defendant  to  the  plaintiff.  The  complaint  was 
for  money  lent,  and  money  paid.  The  defendant  denied  the  allegations  in 
the  complaint,  and  stated  that  if  he  had  received  any  money  from  the 
plaintiff  it  was  upon  the  condition  that  the  defendant  would  enter  into 
a  written  agreement  with  the  plaintiff,  at  a  future  day,  which  the  defendant 
alleged  he  was,  and  at  all  times  had  been,  ready  to  do,  and  he  further 
averred  that  he  had  suffered  great  damage  and  expense  by  reason  of  the 
plaintiff  not  performing  his  agreement.  A  parol  agreement  between  the 
parties,  for  the  sale  of  the  defendant's,  farm  to  the  plaintiff,  was  proved, 
and  the  price  was  agreed  upon.  The  plaintiff  paid  to  the  defendant  $65 
upon  the  contract,  and  was  to  pay,  within  a  week  or  ten  days,  enough  more 
to  make  $200 ;  and  then  a  written  contract  was  to  be  executed  by  the 
parties.  Subsequently  the  plaintiff  came  back  and  told  the  defendant 
he  could  not  make  out  the  $200,  and  therefore  could  not  take  the  farm, 
and  he  sent  word  to  the  defendant,  by  his  son,  that  he,  the  defendant, 
might  have  the  $65  the  plaintiff  had  paid  him  for  his  damages,  or  he 
might  pay  back  some  part  of  it  if  he  could  afford  to.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $65,  and  the  justice  rendered  judg- 
ment for  that  sum,  with  costs.  On  appeal  the  County  Court  affirmed  the 
judgment. 

B.  B,  Van  VaXkenburgh  for  the  appellant. 

Campbell  and  Rogers  for  the  respondent. 

By  the  Court.  —  Johnson,  J.  I  regard  the  rule  as  well  settled,  in  this 
country,  at  least,  that  where  a  person  has  paid  money  upon  a  parol  con- 
tract for  the  purchase  of  lands,  which  is  void  by  the  statute  of  frauds,  he 

1  6  Vt.  86. 
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cannot  maintain  an  action  to  recover  back  the  money  so  paid,  so  long  as 
the  other  party  to  whom  the  money  has  been  paid  is  willing  to  perform  on 
his  part. 

The  doctrine  has  been  twice  distinctly  declared  in  our  own  court,  where 
the  question  was  directly  l>efore  it.  Abbott  v.  Draper ;  ^  Dowdle  v.  Camp.^ 
The  same  question  has  been  decided  iu  the  same  way  repeatedly  in  several 
of  the  courts  of  our  sister  States,  where  the  poiut  was  directly  involved. 
Coughlin  V,  Knowles;'  Thompson  v,  Gould  ;*  Duncan  v,  Baird;*  Lane  v, 
Shackford;'  Shaw  v,  Shaw  3'  Richards  v,  Allen  ;•  Sims  v,  Hutchins;* 
Beaman  v.  Buck  ;  ^^  McGoweii  v.  West ;  "  Khodes'  Adm'r  v.  Stow  ;  **  Dough- 
erty V.  Goggiu."  In  several  of  the  cases  above  cited,  the  facts  are  almost 
identical  with  those  of  the  case  at  bar.  All  the  cases  agree  that  if  the 
party  receiving  the  money  refuses  to  perform  the  agreement,  such  as  it  is, 
on  his  part,  the  action  lies. 

I  doubt  whether  any  well  considered  case  can  be  found  in  the  courts  of 
this  country,  where  the  rule  above  laid  down  has  been  denied  or  even 
doubted.  Bice  v.  Peet  ^*  is  cited  as  holding  a  contrary  doctrine,  but  it  does 
not.  That  case  turned  upon  the  insanity  of  the  plaintiif  at  the  time  of 
making  the  trade  and  turning  out  the  note,  w*hich  fact  the  court  considered 
as  established  by  the  verdict  of  the  jury.  The  court  do  indeed  say  that  the 
plaintiff  might  have  recovered  upon  the  ground  that  the  contract  for  the 
exchange  of  farms,  on  which  the  money  was  received,  being  by  parol,  was 
void.  But  the  decision  was  evidently  not  placed  upon  that  ground.  And 
besides,  although  the  defendant  in  that  case  alleged  in  his  plea  that  the 
plaintiff  had  failed  in  performing  his  agreement,  no  evidence  seems  to  have 
been  given  upon  the  subject,  and  there  is  nothing  in  the  case  to  show  who 
was,  in  fact,  iu  fault  in  not  carrying  out  the  agreement  to  exchange  farms. 
The  decision  upon  the  point  presented  by  the  finding  of  the  jury  does  not 
impugn  the  principle  contended  for^  and  at  most  can  only  be  regarded  as 
a  dictum  the  other  way.  But  it  is  contended  by  the  learned  and  ingenious 
counsel  for  the  plaintiff  that  neither  Dowdle  v.  Camp  nor  Abbott  v.  Draper 
are  authorities  against  the  plaintiff's  right  to  recover,  because  in  each  of 
those  cases  the  plaintiff  was  in  possession  of  the  premises  purchased,  and 
might  have  enforced  a  specific  performance  of  the  agreement  in  a  court  of 
equity.  In  that  respect,  it  is  true,  the  two  cases  above  cited  differ  from 
the  case  here,  although  several  of  the  other  cases  cited  do  not.  But  I  am 
unable  to  perceive  how  that  circumstance  affects  the  principle  upon  which 
the  plaintiff  claims  the  right  to  recover.  The  foundation  of  his  claim  is 
that  the  money  was  paid  without  consideration.     That  is,  that  having  been 

1  4  Denio.  61.  «  12  Johns.  451.  '  7  Met.  67. 

*  20  Pick.  182,  142.  *  8  Dana.  101.  «  5  N.  H.  138. 

7  6  Vt.  75.  '  5  Shep.  296.  »  8  S.  &  M.  828. 

w  9  S.  &  M.  257.  "  7  Miss.  569.  »  7  ^i,  346. 

i<  IJ.  J.  Marsh.  874  ;  2  J.  J.  Marsh.  668.  ^«  15  Johns.  608. 
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paid  upon  a  promise  mode  by  the  defendant  which  the  law  would  not 
conapel  him  to  perform,  nor  mulct  him  in  damages  for  refusing  to  perform, 
and  which  was,  in  short,  void  by  statute,  it  was  paid  without  any  considera- 
tion whatever  which  the  law  notices  or  regards.  But  this  condition  of  the 
parties  is  not  in  the  least  altered  by  the  purchaser's  going  into  possession, 
so  far  as  the  validity  and  force  of  the  agreement  is  concerned.  It  is  still 
void  by  the  statute  of  frauds,  notwithstanding  the  possession.  Nothing  is 
better  settled  than  this,  that  part  performance  of  a  parol  contract  void  by 
statute  does  not  take  it  out  of  the  statute,  or  give  it  any  validity  in  law 
as  a  contract. 

To  whatever  extent  either  or  both  of  the  parties  may  have  gone  in  the 
performance  of  such  a  contract,  it  still  remains  of  no  legal  or  binding  force 
in  law,  in  every  stage  up  to  its  full  and  final  performance  and  execution  by 
both.  If  it  is  conceded  that  possession  by  the  plaintiff,  in  addition  to  the 
payment,  would  have  operated  to  defeat  the  recovery  of  the  money  paid, 
the  whole  ground  of  controversy  is  surrendered.  It  could  make  no  dif- 
ference as  regards  the  right  of  action,  so  far  as  the  question  of  considera- 
tion is  concerned,  whether  the  defendant  had  in  fact  pei*formed  in  part  or 
whether  he  was  willing  and  offered  to  perform.  Besides,  when  the  other 
party  is  willing  and  offers  to  perform,  the  question  as  to  whether  the 
plaintiff  could  compel  him  to  do  so  in  case  of  his  refusal,  does  not  arise. 
It  is  clear  enough  that  in  case  of  a  refusal  the  action  lies,  and  the  refusal 
is  the  ground  upon  which  the  action  for  the  recovery  is  based.  Certainly 
a  willingness  or  an  offer  to  perform  must  be  regarded  as  placing  the  de- 
fendant in  as  favorable  a  situation  as  part  performance,  as  regards  the 
action  at  law. 

Courts  of  equity,  in  decreeing  the  specific  performance  of  such  contracts, 
do  not  proceed  upon  the  ground  that  the  contract  has  any  force  or  validity 
in  law,  but  only  that  it  is  binding  in  conscience,  and  it-s  performance  spe- 
cifically is  decreed,  expressly  to  prevent  fraud,  and  for  the  very  reason  that 
in  law  it  is  of  no  force.  What  courts  of  equity  might  do,  or  refuse  to  do, 
can  have  no  bearing  upon  the  legal  effect  of  such  a  contract.  The  last  act 
or  payment  by  either  party,  or  both,  short  of  full  performance,  is  as  much 
without  consideration  in  law  as  the  first.  If  the  rules  of  equity  are  to  be 
permitted  to  affect  the  legal  right  of  recovery,  the  defendant  may  safely 
invoke  them  in  his  behalf  m  the  present  case.  But  they  are  not ;  and  in 
determining  the  question  here,  in  the  action  at  law,  they  may  as  well  be 
laid  entirely  out  of  view.  It  is  by  no  means  a  universal  rule  that  money 
paid,  without  a  consideration  good  in  law,  may  be  recovered  back.  There 
are  several  exceptions  to  it.  And  I  take  this  to  be  one  which  is  well 
established  by  numerous  adjudications. 

The  contract  here  upon  which  the  money  was  paid,  although  it  was  so 
far  void  that  the  law  would  lend  no  aid  in  enforcing  it,  was  not  contrary  to 
law.     It  was  neither  immoral  nor  illegal.     It  was  one  which  the  parties  had 
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a  right  to  make  and  carry  out.  There  was  no  fraud  or  mistake  of  facts. 
The  money  was  voluntarily  paid  by  the  plaintiff,  upon  a  promise  made  by 
the  defendant,  which  the  former  knew  at  the  time  he  could  not  oblige  the 
latter  to  perform,  but  which  promise,  nevertheless,  he  agreed  to  accept  as 
a  sufficient  consideration  for  the  money  parted  with.  The  money  was  not 
received  by  the  defendant  as  a  loan,  but  as  a  payment.  It  was  not  received 
to  the  plaintiff's  use.  And  as  long  as  the  defendant  is  willing  to  do  what 
he  agreed  to  do,  in  consideration  of  the  payment,  the  law  will  not  presume 
any  promise  to  repay  it,  but  will  leave  the  parties  to  stSnd  where  they 
voluntarily  placed  themselves  by  their  arrangement,  until  the  defendant 
refuses  to  carry  it  out.  Cases  of  great  hardship  are  suggested  as  a  reason 
for  the  adoption  of  the  rule  contended  for  by  the  plaintiff's  counsel.  One 
of  which  is,  that  otherwise  the  purchaser  under  such  a  contract  might  go 
on  making  payments  until  the  last ;  and  although  satisfied  his  bargain  is 
not  an  advantageous  one,  yet  bound  to  make  his  payments  or  lose  what  he 
has  paid,  while  the  other  party  all  this  time  is  at  perfect  liberty  to  repudiate 
the  arrangisment,  and  may  do  so  at  the  last  moment,  to  the  serious  injury 
of  the  purchaser.  And  it  is  asked  if  it  is  right  to  give  one  party  such  an 
advantage  over  the  other  1  It  would  be  easy  to  suggest  cases  of  hardship 
on  the  other  side,  if  the  right  to  recover  in  any  case  were  to  be  controlled 
by  any  such  considerations.  Take  the  case  at  bar,  for  an  example.  The 
evidence  shows  that  when  the  plaintiff  entered  into  the  arrangement  with 
the  defendant  and  made  the  payment,  the  latter  was  engaged  in  putting  in 
a  crop  of  wheat  \  that  the  plaintiff  requested  the  defendant  to  suspend 
operations,  as  he  would  want  to  put  the  land  to  some  other  use,  and  that 
the  defendant  did  suspend,  and  waited,  expecting  the  plaintiff  to  fulfil  his 
engagement,  until  it  was  too  late  to  put  in  his  crop;  in  consequence  of 
which  he  was  injured  to  the  amount  of  over  8100. 

But  suppose  the  whole  purchase  price  had  been  paid,  and  the  defendant, 
in  the  confident  expectation  of  the  plaintifPs  acceptance  of  the  title,  had 
gone  and  purchased  another  farm  with  the  money,  and  involved  himself  in 
liabilities  which  would  be  utterly  ruinous  should  the  other  party  be  allowed 
to  repudiate  and  recover  back  the  money.  It  may  be  asked,  would  it  be 
right  to  allow  him  to  do  sol  It  is  sufficiently  obvious,  however,  that 
neither  the  plaintiffs  right  to  recover  back  the  money,  nor  the  defendant's 
right  to  retain  it,  can  rest  in,  or  derive  any  aid  from,  such  considerations 
as  these.  The  principle  which  governs  is  more  fixed  and  stable.  It  is  clear 
that,  by  the  rules  of  equity,  the  plaintiff  could  not  recover  until  he  had 
first  made  the  defendant  whole  for  the  damage  he  had  occasioned  by  the 
breach  of  his  engagement,  or  offered  to  do  so.  And  the  law  will  not,  I 
think,  aid  the  party  thus  in  the  wrong,  by  presuming  a  promise  of  repay- 
ment, in  his  favor,  until  the  other  party  shall  refuse  to  go  on  and  carry  out 
the  agreement  upon  which  the  money  was  paid.  The  rule  which  I  suppose 
to  be  established  seems  to  me  to  be  one  foundeO  in  reason  and  good  sense. 
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which  ought  to  be  upheld.  And  I  regard  it  as  being  too  well  settled  upon 
authority  to  be  departed  from,  except  upon  the  most  cogent  reasons,  and 
from  the  clearest  convictions  of  its  unsoundness.  I  am  of  opinion,  there- 
fore, that  the  judgment  of  the  County  Court  and  that  of  the  justice  should 
be  reversed. 


CHARLES  P.  KING  v.  ABNER  P.  WELCOME. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1855. 

[Reported  in  6  Gray^  41.] 

Action  of  contract  on  a  quantum  meruit,  for  work  and  labor  done  by  the 
plaintiff  for  the  defendant.  Trial  in  the  Court  of  Common  Pleas.  The 
defence  relied  on  was  that  the  work  and  labor  were  done  under  an  entire 
contract  for  one  year,  and  that  the  plaintiff  wrongfully  left  the  defendant's 
service  before  the  year  expired.  It  appeared  that  the  contract  was  not  in 
writing,  and  bound  the  plaintiff  to  labor  for  one  year,  to  commence  at  a 
future  day,  two  or  three  days  after  the  making  of  the  contract.  The  plain- 
tiff contended  that  it  was  invalid,  as  being  within  the  statute  of  frauds, 
and  could  not  be  set  up  in  defence  of  this  action,  Byinoton,  J.,  so  ruled, 
and  directed  a  verdict  for  the  plaintiff,  and  the  defendant  alleged  excep- 
tions. 

B,  Sanford  for  the  defendant. 

£.  If.  Bennett  for  the  plaintiff. 

The  decision  was  made  in  June,  1857. 

Thomas,  J.  This  was  an  action  of  contract  on  a  quantum  meruit,  for 
labor  done  by  the  plaintiff  for  the  defendant.  The  amount  and  value  of 
the  plaintiff's  services  were  not  disputed,  but  the  defendant  relied  upon  an 
express  contract  by  which  the  plaintiff  was  to  work  for  an  entire  year,  and 
a  breach  of  such  contract  by  wrongfully  leaving  the  plaintiff's  service  be- 
fore the  year  expired.  That  contract  was  not  in  writing.  By  its  terms,  the 
plaintiff  was  to  labor  for  one  year  from  a  day  future.  The  plaintiff  said 
that  contract  was  within  the  statute  of  frauds,  and  could  not  be  set  up  in 
defence  to  the  action.     So  the  court  ruled. 

Rightly,  we  think ;  though,  in  the  light  of  the  authorities,  the  question 
is  a  nice  and  difficult  one. 

Upon  the  reason  of  the  thing,  and  looking  at  the  object  and  purpose 
of  the  statute,  the  result  is  clear.  So  far  as  it  concerns  the  prevention  of 
fraud  and  perjury,  the  same  objection  lies  to  the  parol  contract,  whether 
used  for  the  support  of,  or  in  defence  to  an  fiction.  The  gist  of  the  matter 
is,  that,  in  a  court  of  law,  and  upon  important  interests,  the  party  shall 
not  avail  himself  of  a  contract  resting  in  words  only,  as  to  whioh  the 
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memories  of  men  are  so  imperfect,  and  the  temptations  to  fraud  and  per- 
jury so  great. 

The  language  of  our  statute  is,  that  "  no  action  shall  be  brought  upon 
any  agreement  that  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof,  .  .  .  unless  the  promise,  contract,  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized.*'  ^ 

Looking  at  the  mere  letter  of  the  statute,  the  suggestion  is  obvious, 
that  no  action  is  brought  upon  this  contract.  But  the  defendant  seeks  to 
"  charge  the  plaintiff  therewith,"  to  establish  it  by  proof,  to  enforce  it  in  a 
court  of  law,  and  to  avail  himself  of  its  provisions.  And  if  the  defence 
succeeds,  the  plaintiff  is  in  effect  charged  with  and  made  to  suffer  for  the 
breach  of  a  contract  which  he  could  not  enforce,  and  which  could  not  be 
enforced  against  him. 

The  difference,  it  is  clear,  is  not  one  of  principle.  To  illustrate  this,  let 
us  suppose  that  in  the  contract,  which  the  defendant  seeks  to  set  up  in 
defence,  there  had  been  a  provision  for  the  payment  of  the  wages  stipu- 
lated, by  semi-annual  instalments.  If,  upon  the  expiration  of  the  six 
months,  the  plaintiff  had  brought  an  action  upon  the  contract  to  recover 
the  instalment,  the  action  could  not  be  maintained ;  the  statute  of  frauds 
would  be  a  perfect  defence.  This  is  settled  in  the  recent  case  of  Hill  v. 
Hooper.*  But  if  in  an  action  brought  for  money  lent  or  goods  furnished 
to  himself  or  family,  he  .may  avail  himself  of  the  instalment,  by  way  of 
set-off  or  payment ;  the  difference  is  merely  one  of  form,  and  not  of  sub- 
stance. 

Still  further,  upon  the  construction  of  the  statute  contended  for  by  the 
defendant,  the  laborer  in  the  contract  stated  would  be  without  remedy. 
For  if  he  brought  his  action  upon  the  contract  for  the  instalment-,  the 
statute  of  frauds  would  be  a  bar ;  if  upon  a  quantum  meruit,  the  express 
contract  to  labor  for  a  year  would  be  a  bar. 

The  sounder  construction  of  the  statute,  we  think,  is  that  a  contract 
within  its  provisions  is  one  which  neither  party  can  enforce  in  a  court  of 
law.  Carrington  v.  Roots ;  •  Reade  v.  Lamb ;  *  Comes  v.  Lamson.'  The 
cases  in  the  exchequer  go  farther  than  is  necessary  to  sustain  the  rule 
stated.  They  hold  the  contrEu^t,  as  a  contract,  is  void,  because  it  is  a  con- 
tract of  which  a  party  cannot  avail  himself  in  a  court  of  law.  Upon  this 
point  the  recent  case  of  Leroux  v.  Brown  *  is  in  conflict  with  them. 

This  court  has  not  treated  the  contracts  as  absolutely  void.  When  fully 
executed,  they  define  and  measure  the  rights  of  the  parties  thereto.  And 
if  this  contract  had  been  fully  executed,  and  the  plaintiff  had  earned  the 
price  stipulated,  and  had  then  brought  quantum  meruit  on  the  ground  that 

1  Rev.  Sta.  c.  74,  §  1,  cl.  6.  «  1  Gray,  131.  «  2  M.  &  W.  248. 

.  «  6  Ex.  180.  •  16  Ck)nn.  240.  «  12  C.  B.  SOL 
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his  services  were  reasonably  worth  more,  the  contract  so  executed  would 
have  been  a  full  answer.  Stone  v.  Dennison.^  But  this  contract  was  not 
performed;  it  was,  to  a  great  extent,  executory.  For  breach  of  it  by  the 
defendant,  no  action  could  be  maintained  by  the  plaintiff.  Nor,  by  parity 
of  reason,  can  the  plaintiff's  breach  of  it  be  set  up  to  defeat  his  reasonable 
claim  for  services  rendered. 

But  though  a  contract  within  the  statute  of  frauds,  as  a  contract,  cannot 
be  enforced  in  a  court  of  law,  it  may  be  available  for  some  purposes. 

A  parol  contract  for  the  sale  of  land,  though  not  enforceable  as  a  con- 
tract, may  operate  as  a  license  to  enter  upon  the  land,  and,  until  revoked, 
be  a  good  answer  to  an  action  of  trespass  by  the  owner. 

So  where  money  has  been  paid  upon  a  parol  contract  for  the  sale  of  land, 
it  cannot  be  recovered  back,  if  the  vendor  is  willing  to  fulfil  the  contract 
on  his  part.  This  is  settled  in  the  recent  case  of  Coughliu  v.  Kuowles.'  a 
case  which  certainly  resembles  the  one  at  bar,  but  which  umy  be  clearly 
distinguished  from  it.'  That  action  rests  upon  an  implied  assumpsit.  The 
implied  promise  arises  only  upon  the  failure  of  the  consideration  upon 
which  the  money  was  paid.  The  plaintiff  fails  to  show  any  failure  of  con- 
sideration. He  shows  the  money  was  paid  upon  a  contract  not  void,  and 
which  the  defendant  is  ready  to  perform.  The  consideration  upon  which 
it  was  paid  exists  unimpaired.  If  the  defendant  had  refused  to  convey,  or 
if,  as  in  the  case  of  Thompson  v,  Gould,^  the  property  had  been  destroyed 
by  fire,  so  that  the  contract  could  not  be  performed  by  the  vendor,  there 
would  be  a  failure  of  consideration,  from  which  an  implied  promise  would 
arise,  and  the  action  could  be  maintained. 

In  the  case  at  l)ar,  the  plaintiff  shows  services  rendered  for  the  defendant, 
and  their  reasonable  value.  The  defendant,  admitting  the  performance  of 
the  labor  and  its  value,  says  the  plaintiff  ought  not  to  recover,  because  he 
made  an  entire  contract  for  a  year,  which  he  has  not  fulfilled.  The  plain- 
tiff replies,  that  contract  was  for  work  for  a  year  from  a  day  future  ;  it 
was  within  the  statute  of  frauds ;  it  was  not  in  writing ;  it  was  not  exe- 
cuted, and  cannot  be  used  in  a  court  of  law,  either  as  the  basis  of  an 
action,  or  to  defeat  a  claim  otherwise  just  and  reasonable. 

In  the  case  of  the  money  paid  upon  a  contract  for  the  sale  of  land,  the 
action  fails  because  no  failure  is  shown  of  the  considenition  from  which  the 
implied  promise  springs. 

In  the  case  at  bar,  the  defence  fails  because  the  contract  upon  which 
the  defendant  relies  is  not  evidenced  as  the  statute  requires  for  its  vertfi- 

1  18  Pick.  1.  «  7  Met.  67. 

'  In  Riley  v,  Williamn,  123  Mass.  506,  it  was  held  that  a  plaintiff  who  had  per- 
formed a  contract  not  enforceable  because  of  the  Statute  of  Frauds,  could  not  recover 
on  a  qxianimtt  meruit,  the  defendant  being  ready  and  willing  to  pay  in  land  and  labor 
according  to  the  terms  of  the  contract. —  Ed. 

«  20  Pick.  134. 


254  HOSKINS  V,   MITCHESON.  [CHAP.  IL 

cation  and  enforcement.  For  it  is  the  whole  contract  of  which  the  defend- 
ant seeks  to  avail  himself.  His  defence  is  not  that  as  to  so  much  as  is 
executed,  as  to  so  much  time  as  the  plaintiff  has  labored^  he  labored  under 
the  contract,  and  the  price  stipulated  is  to  govern.  But  he  relies  upon 
the  contract,  not  only  so  far  as  it  is  executed,  but  so  far  as  it  is  still  execu- 
tory. He  seeks  first  to  establish  the  parol  agreement  as  a  valid  subsisting 
contract,  and  then  to  charge  the  plaintiff  with  a  breach  of  it. 

A  construction  of  the  statute  which  would  sanction  this  use  of  the 
contract,  would  lose  sight  of  the  obvious  purposes  of  the  statute.  It 
would  adhere  to  the  letter  at  the  expense  of  the  spirit.  It  would  operate 
unequally  upon  the  parties.     The  weight  of  authority  is  against  it. 

£xcqptions  overruled}- 


HOSKINS  V.  MITCHESON. 
In  the  Queen's  Bench  of  Upper  Canada,  Michaelmas  Term,  1857. 

[Reported  in  14  Upper  Canada  Queen's  Bench  Reporti,  551.  ] 

Assumpsit  on  the  common  counts. 

Pleas  :  non-oMumpsU,  and  payment. 

At  the  trial,  at  Perth,  before  Haoarty,  J.,  the  plaintiff  failed  as  to  part 
of  his  demand  at  the  trial,  on  the  ground  that  the  goods  for  which  he 
claimed  were  sold  not  on  his  sole  account,  but  were  goods  of  himself  and 
his  partner  Lackie,  and  were  sold  on  account  of  the  firm.  There  was  an- 
other item  of  charge,  £19  5«.  Ic/.,  for  which  it  appeared  the  plaintiff 
might  have  sued  alone,  being  goods  of  his  own  got  by  the  defendant ;  but 
as  to  that,  the  defence  was  this :  The  defendant  had  verbally  agreed  to  sell 
to  the  plaintiff  three  village  lots  for  £100,  payable  in  annual  instalments 
of  £20  each,  with  interest,  and  the  goods  in  question  were  taken  by  the 
defendant  as  so  much  cash  paid  on  account  of  the  lots,  and  the  plaintiff  had 
upon  that  footing  been  given  a  receipt  for  that  part  of  the  amount  as  paid 
by  defendant.  The  defendant  afterwards  desired  to  get  back  one  of  the 
lots,  and  wished  the  plaintiff  to  give  up  the  purchase  as  to  that,  but  the 
plaintiff  declined ;  and  the  defendant,  who  was  called  by  the  plaintiff  as  a 
witness  upon  the  trial,  swore  that  he  was  willing  to  stand  to  his  bai^ain, 
and  that  the  three  lots  were  still  ready  for  the  plaintiff. 

The  plaintiff's  counsel  objected,  that  the  bargain  for  the  sale  of  the 
lots  being  void  for  want  of  a  memorandum  in  writing,  the  plaintiff  was 
at  liberty  to  sue  for  the  price  of  his  goods  as  if  sold  to  be  paid  for  in 
money. 

The  learned  judge  held  otherwise,  but  reserved  leave  to  move  to  enter  a 

1  Freemaxi  v.  Foss,  145  Mass.  861,  acoord,  — Ea 
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verdict  for  plaintiff  for  the  £19  5«.  \<L  if  this  court  should  be  of  opiuion 
with  the  plaintiff. 

FreeUtTid  obtained  a  rule  nisi  accordiugly. 

Richards  showed  cause. 

BoBiNSONy  C.  J.y  delivered  the  judgment  of  the  court. 

The  ruling  of  the  learned  judge  was  correct,  we  think.  The  goods  were 
to  be  paid  for  by  crediting  them  on  account  of  the  plaintiff's  purchase  of 
the  lots,  and  therefore  no  implied  assumpsit  arose  to  pay  for  them  in 
money.  It  is  quite  true  that  the  plaintiff  seems  to  hold  no  valid  contract 
from  the  defendtmt  to  convey  him  these  lots,  — nothing  that  he  can  enforce; 
but  that  is  his  own  neglect.  He  has  chosen  to  trust  to  the  defendant's 
word,  and  we  have  no  reason  to  apprehend  that  the  defendant  has  violated 
it  or  that  he  will  do  ^ ;  on  the  contrary,  he  fully  admitted  on  the  tiiul 
his  engagement  to  sell  the  lots  at  the  price  agreed  upon,  and  avowed  his 
readiness  to  do  so.  His  having  expressed  a  wish  to  keep  one  of  them, 
making  of  course,  a  suitable  abatement  in  the  sum  to  be  received  for  the 
whole^  was  no  proof  that  he  repudiated  the  bargain.  When  he  found  the 
plaintiff  unwilling  to  give  up  the  lot,  he  pressed  it  no  further. 

If  the  plaintiff  had  called  upon  the  defendant  to  execute  an  agreement, 
and  he  had  declined,  or  had  tendered  the  balance  of  purchase-money  and 
applied  in  vain  for  a  deed,  he  might  no  doubt  have  sued  for  the  value  of 
his  goods  in  money,  but  he  has  no  right  to  assume  that  the  defendant  will 
disregard  the  verbal  agreement,  because  it  is  not  binding  in  law,  and  with- 
out putting  him  to  the  proof  treat  him  as  if  he  had  done  so. 

Rule  discharged. 


WILLIAM    H.    GALVIN,    Respondent,    v.    JAMES    H.    PRENTICE, 

Appellant. 

In  the  Court  op  Appeals  op  New  York,  March  21,  1871. 

[Reported  in  45  JVeio  York  Reports,  162.] 

Appeal  from  the  judgment  of  the  General  Term  of  the  Supreme  Court 
of  the  second  district,  affirming  a  judgment  of  the  City  Court  of  Brooklyn 
for  the  plaintiff. 

The  action  was  by  an  amendment  of  the  complaint,  permitted  by  the 
court,  changed  from  one  on  special  contract  to  one  on  quantum  meruit  for 
the  balance  due  for  plaintiff's  service  for  two  years. 

It  appeared  that  the  plaintiff  was  verbally  hired  by  the  defendant,  in 
May,  1866,  to  work  in  the  latter's  hat  factory  for  the  term  of  three  years, 
upon  the  following  terms :  He  was  to  have  five  dollars  a  week  until  he  had 
learned  to  finish  hats  properly,  and  then  was  to  have  journeyman's  wages. 
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Two  dollars  a  week  were  to  be  deducted  from  his  wages  for  matructton, 
daDiage  to  material,  and  use  of  bench,  called  ''  task  "  money,  and  fifty  cents 
a  week  deducted,  called  *^  security  "  money,  to  be  returned  to  him  at  the 
end  of  the  three  years,  but  to  be  retained,  if  he  left  before  the  end  of  the 
three  years  or  was  discharged  for  good  cause. 

The  plaintiff  worked  from  May,  18G6,  to  April,  1868,  and  then  stopped. 
The  evidence  was  conflicting  as  to  whether  or  not  he  was  discharged.  The 
deduction  of  two  dollars  and  fifty  cents  a  week  from  his  wages  had  been 
made  pretty  regularly ;  and  it  was  for  the  aggregate  of  these  deductions 
the  action  was  brought. 

The  judge  charged  the  jury  that,  in  his  view,  the  discharge  had  nothing 
to  do  with  the  case ;  that  "  it  was  a  void  contract,  a  contract  which  could 
not  be  enforced,  which  either  party  had  a  right  to  Rescind  at  any  time,  and 
therefore  it  is- a  mere  matter  of  how  much  the  services  are  worth.  I  would 
state,  that  whatever  amount  the  jury  fiud  they  are  worth  the  plaintiff  is 
entitled  to.  The  contract,  although  void,  may  be  considered  prima  facie 
evidence  of  the  value  of  the  services." 

The  defendant  excepted  to  that  poi*tion  of  the  charge  that  the  contract 
might  be  considered  prima  facie  evidence  of  the  value  of  the  services. 

William  P.  Prentice  for  the  appellant. 

John  F.  Baker  for  the  respondent. 

Rapallo,  J.  That  part  of  the  charge  of  the  judge,  in  which  he  in- 
structed the  jury,  that  the  contract,  although  void,  might  be  considered 
prima  facie  evidence  of  the  value  of  the  services,  was,  under  the  cir- 
cumstances of  this  case,  erroneous;  and  the  exception  thereto  was  well 
taken. 

The  contract  price  of  the  services  was  fixed  with  reference  to  a  continu- 
ous service  of  three  years.  It  appeared,  upon  the  plaintifTs  own  showing, 
that  the  contract  was  that  he  should  work  for  three  years,  and  be  paid  the 
portion  of  his  wages  now  in  question,  only  in  case  he  served  three  years, 
or  was  discharged  for  want  of  work. 

The  plaintiff  claimed  that  he  had  been  discharged,  but  the  evidence  on 
that  point  was  conflicting,  and  the  judge  charged  the  jury  that  the  dis- 
charge had  nothing  to  do  with  the  case.  It  cannot  be  assumed,  therefore, 
that  the  fact  of  discharge  was  established. 

It  appeared  that  the  plaintiff  was  to  learn  the  business  in  which  he  was 
employed.  It  cannot  be  supposed  that  his  work  was  of  the  same  value 
during  the  prior  part  of  the  term  of  his  employment,  as  it  would  be  during 
the  latter  pai*t,  when  his  proficiency  must  naturally  have  increased.  The 
price  agreed  upon  for  the  three  years  was  not,  therefore,  competent  evi- 
dence of  the  value  of  the  services  during  the  first  and  second  years,  and 
the  contract,  being  void  by  the  statute,  could  not  be  so  far  enforced  as  to 
determine  the  rate  of  compensation. 

The  exception  to  the  ruling  on  that  point  is  fatal  to  the  judgment.    But 
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it  must  not  be  inferred  that  we  agree  to  the  proposition,  that  if  there  had 
been  a  cori'ect  ruling  on  the  question  of  damages,  the  plaintiff  would  have 
been  entitled  to  recover  without  proving  that  he  was  discharged,  or  that 
the  defendant  was  in  default 

Where  payments  are  made,  or  services  rendered  upon  a  contract  void  by 
the  statute  of  frauds,  and  the  party  receiving  the  services  or  payments  re- 
fuses to  go  on  and  complete  the  performance  of  the  contract,  the  other 
party  may  recover  back  the  amount  of  such  payments  or  the  value  of  the 
services,  in  an  action  upon  an  implied  assumpsit. 

But  to  entitle  him  to  maintain  such  action  he  mudt  show  that  the  de- 
fendant is  in  default.  King  v,  Brown.^  The  rule  is  very  clearly  stated  in 
Lockwood  V,  Barnes,'  as  follows  :  "  A  party  who  refuses  to  go  on  with  an 
agreement  void  by  the  statute  of  frauds,  after  having  derived  a  benefit 
from  a  part  performance,  must  pay  for  what  he  has  received.'' 

So  in  Dowdle  v.  Camp,'  Abbott  v.  Draper,^  and  Collier  v,  Coates,'  it  was 
held  that  liloney  paid  on  a  parol  contract  for  the  purchase  of  lands,  which 
is  void  by  the  statute  of  fruuds,  cannot  be  recovered  back  unless  the  vendor 
refuses  to  perform ;  and  to  the  same  effect  are  numerous  decisions  of  the 
courts  of  our  sister  States,  referred  to  in  Collier  v,  Coates. 

The  default  of  the  defendant  or  his  refusal  to  go  on  with  the  contract  is 
recognized  as  an  essential  condition  of  the  right  to  recover  for  services  ren- 
dered or  money  paid,  under  any  description  of  contract  void  by  the  statute 
of  frauds.  Erben  v.  Lorillard;*  Burlingame  v.  Burlingame ;''  Kidder  v. 
Hunt ; '  Thompson  v.  Gould.* 

When  the  contract  is  entire,  and  one  party  is  willing  to  complete  the 
performance,  and  is  not  in  default,  no  promise  can  be  implied  on  his  part 
to  compensate  the  other  party  for  a  pai*t  performance. 

The  express  promise  appearing  upon  the  plaintiff's  own  showing,  although 
it  cannot  be  enforced  by  reason  of  the  statute,  excludes  any  implied  prom- 
ise. Whitney  v,  Sullivan ;  **  Jennings  v,  Camp.^^  £xpres8um  faeit  cessare 
taciturn,     Merrill  v.  Frame ; "  Allen  v.  Ford." 

The  effect  of  the  statute  is  to  prevent  either  party  from  enforcing 
performance  of  the  verbal  contract  against  the  other,  but  not  to  make  a 
different  contract  between  them. 

An  implied  promise  to  pay  for  part  performance  can  arise  only  when  the 
party  sought  to  be  charged  has  had  the  benefit  of  the  part  performance,  and 
has  himself  refused  to  proceed,  or  otherwise  prevented  or  waived  full  per- 
formance :  Munro  v.  Butt ; "  Smith  v.  Brady ; "  13  Johns.  94 ;  8  Cow.  63  ; 
or  where,  after  the  making  of  the  contract,,  full  performance  has  been 

1  2  Hill,  487.  2  8  Hill,  128.  •  12  Johns.  451. 

«  4  Denio,  51,  53.  »  17  Barb.  471.  •  19  N.  Y.  302  and  804. 

f  7  Cow.  92.  »  1  Pick.  328.  »  20  Pick.  134,  142. 

i^  7  Mass.  109.  "  18  Johns.  96.  "  4  Taunt.  829. 

w  19  Pick.  217.  "  8  EU.  &  Bl.  738.  »  17  N.  Y.  173. 

VOL.  II.  —  17 
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rendered  impossible,  by  death  or  otherwise,  without  fault  of  the  contract- 
ing party.     Wolfe  v,  Howes.  ^ 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

Peckham  and  Folger,  JJ.,  concurred ;  Grover,  J.,  concurred  in  the 
result  on  the  ground  of  error  in  the  charge ;  C.  J.  did  not  vote ;  Allen,  J., 
dissented. 

1  20  N.  Y.  197. 


CHAPTER   III. 

BENEFITS  CX)NFERRED  WITHOUT  BEQUEST. 


SECTION     L 

INTENTIONALLY. 

STOKES  AND  Another,  Overseers  op  St.  VBDAsys,  otherwise  FOSTER, 
V.  LEWIS  AND  Another,  Overseers  op  St.  Michael  Le  Quern. 

In  the  King's  Bench,  Michaelmas  Term,  1785: 

[Reported  in  1  Term  Reports,  20.] 

This  was  an  action  for  money  paid,  laid  out,  and  expended,  by  the  plain- 
tiffs to  the  use  of  the  defendants. 

The  question  arose  upon  the  payment  of  a  sexton's  salary.  At  the  trial, 
which  came  on  before  Lord  Mansfield  at  the  last  sittings  in  Loudon,  it 
appeared  that  by  the  act  22  and  23  Car.  2.  c.  11,  which  was  an  additional 
act  for  rebuilding  the  city  of  London  after  the  great  fire,  and  uniting  par- 
ishes, etc.,  amongst  others  the  parishes  of  St.  Yedast's  and  St.  Michael  le 
Quern  were  united ;  and  that  since  that  time  one  set  of  officers  hod  served 
for  the  two  parishes,  the  election  of  whom  had  always  been  made  at  a  joint 
vestry.  That  only  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  of  which  had  been  filled  up  agreeably  to  this  custom.  That  in 
the  year  1759,  the  sexton's  salary  was  fixed  at  201.  per  annum,  which  wns 
agreed  to  be  paid  equally  by  both  parishes.  That  the  overseers  of  St.  Ve- 
dost's  had  paid  the  sexton  who  was  last  chosen  the  whole  sum ;  to  recover 
a  moiety  of  which  this  action  was  brought. 

The  defence  set  up  was,  that  the  last  election  of  a  sexton  was  not  a  joint 
one ;  and  that  the  parish  of  St.  Michael  claimed  a  right  of  choosing  a  sep- 
arate sexton  for  themselves,  of  which  they  had  given  notice  to  the  other 
parish. 

Lord  Mansfield,  at  the  trial,  being  of  opinion  that  this  action  did  not 
lie,  nonsuited  the  plaintiffs. 

Erskine^  Mingayy  and  Law,  showed  cause  against  a  motion  which  Sir 
Thomas  Davenport  had  made  for  a  new  trial. 

One  of  the  first  principles  of  law  is,  that  an  assumpsit  cannot  be  raised 
by  paying  the  debt  of  another  against  his  will.  The  present  plaintiffs  have 
here  paid  this  money  in  their  own  wrong,  after  notice  from  the  other  parish 
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that  thej  meant  to  dispute  the  right,  and  to  elect  a  sexton  of  their  own. 
If  any  party  was  aggrieved  here  it  was  the  sexton,  and  he  might  have 
brought  his  action  against  the  parish  who  refused  to  pay  their  quota. 

Sir  Thomas  Daveriporty  Bearcrofty  and  Chamhre,  in  support  of  the  rule, 
said  that  they  had  offered  to  give  evidence  that  a  joint  vestiy  did  meet  on 
the  17th  February,  1784,  when  the  sexton  was  chosen,  after  the  notice  on 
the  11th  that  the  other  parish  would  not  meet.  Therefore,  although  there 
was  notice  that  they  would  not  meet,  yet  if  they  did  actually  meet,  the 
court  would  not  consider  now  whether  the  meeting  was  perfectly  formal 
and  regular;  that  was  a  proper  circumstance  for  the  jury  to  decide.  If 
there  is  a  joint  obligation  to  pay  a  debt,  one  party  may  pay  the  whole,  and 
bring  an  action  for  the  moiety,  even  with  the  dissent  of  the  other  party. 
Whether  this  was  a  joint  obligation  should  also  have  been  left  to  the  jury. 

Lord  Mansfield,  C.  J.  All  the  argument  is  beside  the  question.  The 
merits  of  this  election  are  not  material  here,  and  the  validity  of  the  meet- 
ing on  the  ifth  is  not  to  the  purpose.  The  facts  that  gave  rise  to  the 
question  are  not  disputed :  the  dispute  arises  concerning  the  election  of  a 
sexton,  and  the  way  of  trying  it  is  by  refusing  to  pay  the  sexton  elected ; 
the  whole  is  notoriously  in  litigation.  Under  these  circumstances,  there- 
fore, one  parish  paid  the  quota  of  the  other  in  spite  of  their  teeth ;  then 
can  it  be  said,  that  this  action  for  money  paid,  laid  out,  and  expended,  will 
lie  1  Certainly  not.  This  action  must  be  grounded  either  on  an  express 
or  implied  consent :  here  is  neither.  Another  strong  objection  to  this 
action  is,  that  it  is  trying  the  right  of  the  sexton  without  his  being  a 
party  to  it. 

WiLLES,  and  Ashhurst,  Justices,  concurred. 

BuLLER,  J.     If  this  were  held  to  be  a  joint  obligation,  it  would  be  saying 

that  the  sexton  might  bring  his  action  against  one  of  the  parishes  for  the 

whole  sum  :  which  is  not  the  case. 

BuU  discharged. 


JENKINS  V.   TUCKER. 
In  the  Common  Pleas,  November  28,  1788. 

[Reported  in  1  Henry  Blackstone,  90.] 

The  defendant  married  the  plaintifif^s  daughter ;  and  some  time  after  the 
marriage  went  to  Jamaica,  leaving  her  and  an  infant  child  in  Englaud. 
During  his  absence  she  died ;  and  this  action  was  brought  by  her  father 
against  the  husband,  to  recover  the  money  which  he  had  expended  after 
her  death  in  discharging  debts  which  she  had  contracted  while  her  husband 
was  in  Jamaica  (by  living  with  her  child  in  a  manner  suitable  to  her  hus- 
band's fortune),  and  in  defraying  the  expenses  of  her  funeral,  which  were 
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also  proportioned  to  the  husband's  fortune  and  station.  The  declaration 
was  in  the  usual  form,  for  necessaries  and  funeral  expenses,  with  the  com- 
mon money  counts.  The  defendant  paid  100^.  into  courts  and  pleaded  non 
cusumpsU  as  to  the  residue. 

At  the  trial,  the  evidence  on  the  part  of  the  plaintiff  proved  that  the  de- 
fendant was  possessed  of  a  large  estate  in  Jamaica ;  that  he  lived  with  his 
wife  till  he  went  thither ;  that  he  left  her  in  bad  health,  and  much  in  want 
of  money ;  that  after  her  death  the  plaintiff  paid  the  debts  which  she  had 
incurred  in  the  absence  of  the  defendant,  and  her  funeral  expenses. 

To  this  evidence  the  counsel  for  the  defendant  demurred. 

In  support  of  the  demurrer,  Bunnitigton,  Serjt.,  now  contended,  that  a 
sufficient  consideration  was  not  disclosed  by  the  evidence  to  raise  an  as- 
sumpsit. A  consideration,  on  which  the  law  will  imply  an  undertaking, 
must  be  either  beneficial  to  the  defendant,  or  detrimental  to  the  plaintiff ;  ^ 
but  in  the  present  case  there  was  neither  one  nor  the  other :  the  plaintiff 
paid  the  money  in  question  without  either  the  knowledge  or  consent  of  the 
defendant,  and  therefore  without  his  special  instance  and  request  Request 
is  a  matter  of  proof  on  record.^  It  is  necessary  to  be  alleged.  Hunt  v. 
Bate.'  Payment  of  money  for  another  without  his  consent  and  against  his 
will  is  no  ground  for  an  assumpsit.^  If  such  an  action  were  allowed,  it 
would  occasion  a  manifest  injury  to  the  defendant,  as  he  w^ould  be  pre- 
cluded from  contesting  the  legality  of  the  original  demand,  and  from  the 
advant^e  of  a  set-off. 

Generally  speaking,  assumpsit  will  not  lie,  except  where  debt  will.  Here 
debt  could  not  be  brought,  there  being  neither  privity  nor  a  contract  between 
the  parties;  Hardr.  485,  where  the  Chief  Bahon  said,  that  if  there  be  a  mere 
collateral  engagement,  debt  would  not  lie.  This  was  a  collateral  obligation, 
that  could  not  be  supported  without  a  special  request  being  proved.  If  it 
were  otherwise,  the  greatest  inconvehiencies  would  arise.  In  the  present 
instance  the  husband  would  be  liable  for  the  debts  of  the  wife  beyond  what 
were  for  necessaries.  Though  in  some  particular  cases  the  law  will  raise 
an  assumpsit  where  a  man  is  under  an  obligation  of  conscience  or  equity  to 
pay  the  sum  demanded,  yet  in  this  case  the  defendant  was  neither  bound 
in  conscience  nor  equity  to  repay  money  laid  out  on  his  account  without 
either  his  consent,  knowledge,  or  request. 

JRooke,  Serjt.,  contra.  The  court  will  not  presume  that  the  money  in 
question  was  paid  without  the  consent  of  the  defendant  because  it  does  not 
appear  to  have  been  paid  expressly  at  his  request.  It  is  possible  that  a 
previous  consent  might  have  been  given.  This  was  a  matter  for  the  discre- 
tion of  the  jury,  who  would  have  determined  by  a  verdict  whether  there 
was  a  sufficient  consideration.  The  rule,  that  such  a  consideration  as  will 
raise  an  assumpsit  must  be  either  beneficial  to  the  defendant  or  detrimental 

1  1  Roll.  Abr.  24.  «  8  Lev.  866.  »  Dyer,  272. 

«  1  Roll.  Abr.  11;  Hob.  105;  Term  Bep.  B.  R  20. 
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to  the  plaintiff,  has  been  often  holden  to  be  too  narrow.  Hawkes  v.  Saun- 
ders.^ But  allowing  this  rule  to  be  in  full  force,  this  case  comes  within  the 
meaning  of  it,  for  it  was  a  benefit  to  the  defendant  to  have  his  father-in-law 
his  solo  creditor,  in  the  room  of  many  others ;  and  it  was  also  a  detriment 
to  the  plaintiff  to  have  advanced  so  much  money. 

This  was  not  the  interference  of  a  stranger,  but  of  a  father,  whom  com- 
mon decency  required  to  relieve  the  distresses  of  his  daughter,  and  give 
direction  for  her  funeral,  in  the  absence  of  her  husband.  There  appears, 
then,  a  sufiBcient  consideration  on  the  record  to  maintain  this  action.  But 
besides  this,  the  defendant,  by  paying  money  into  court,  acknowledges  that 
the  action  was  well  brought;  he  pays  it  in  full  discharge,  and  therefore 
confesses  a  ground  of  action  on  every  count  of  the  declaration.  Cox  v, 
Parr>'.* 

The  cause  of  action  therefore  being  admitted,  a  demurrer  to  evidence 
could  not  be  supported,  and  the  jury  ought  not  to  have  been  prevented 
from  ascertaining  the  quantum  of  damages. 

Itumiington  in  reply.  This  is  an  abstract  question  of  law,  whether  or  not 
there  appears  a  sufdcient  consideration  on  the  record  t  As  to  presuming 
that  the  defendant  gave  a  previous  consent  to  the  plaintiff,  there  is  no  rea- 
son to  warrant  such  a  presumption.  Admitting  that  decency  required  the 
plaintiff  to  direct  the  funeral,  yet  the  charges  made  were  greater  than  were 
necessary.  But  if  the  plaintiff  has  a  right  in  law  to  recover,  the  sum  can- 
not be  apportioned,  and  he  must  recover  the  whole.  Though  the  case  of 
Hawkes  v.  Saunders  be  good  law,  it  does  not  affect  the  present,  as  in  that 
there  was  both  consent  and  an  equitable  consideration,  which  are  wanting  in 
this.  As  to  payment  of  money  into  court,  it  does  not  admit  a  right  of  ac- 
tion to  the  extent  contended  for,  but  only  for  so  much  as  is  really  paid  in. 
The  practice  of  paying  money  into  court  arose  from  the  court's  permit- 
ting, on  equitable  grounds,  the  defendknt,  after  the  action  was  commenced, 
to  have  the  advantage  of  a  plea  of  tender  when  he  was  too  late  in  fact  to 
plead  it.  If  the  plaintiff  takes  the  money  out  of  court,  he  is  entitled  so 
far  to  costs ;  but  if  he  proceeds,  it  is  at  his  peril,  and  beyond  this  he  is 
subject  to  strict  legal  proof.  The  case  of  Cox  v.  Parry  is  in  favor  of  the 
defendant :  the  words  of  Mr.  Justice  Ashhurst  in  delivering  the  opinion  of 
the  court  in  that  case  are,  "  As  the  defendant  has  paid  money  into  court,  he 
has  thereby  admitted  that  the  plaintiffs  are  entitled  to  maintain  their  action 
to  the  amount  of  that  sum,  but  he  has  admitted  nothing  more." 

Lord  LouoHBOROUOH.  This  demurrer  to  evidence  strikes  me  as  being 
extremely  absurd,  since  by  payment  of  money  into  court,  the  defendant 
admits  a  cause  of  action  (so  that  where  money  is  paid  into  court,  there  can 
be  no  such  thing  as  a  nonsuit) ;  and  also,  because  it  was  for  the  jury  to  de- 
termine the  quantum  of  damages.  The  court  cannot  anticipate  the  prov- 
ince of  a  jury,  and  ascertain  damages  on  a  writ  of  inquiry.     It  was  not  my 

1  Cowp.  290.  «  1  Term  Rep.  B.  R.  464. 
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iutention  that  auy  of  the  debts  contracted  by  the  defendant's  wife,  which 
the  plaintiff  dischai^ged  after  her  death,  should  have  gone  to  the  jury :  but 
as  the  counsel  for  the  defendant  thought  proper  to  demur  to  the  evidence, 
the  judgment  on  the  demurrer  must  be  general.  They  ought  at  the  trial 
to  have  contended  for  a  verdict ;  they  seem  to  me  to  have  taken  the  wrong 
method  for  their  client. 

I  think  there  was  a  sufficient  consideration  to  support  this  action  for  tlie 
funeral  expenses,  though  there  was  neither  request  nor  assent  on  the  part 
of  the  defendant,  for  the  plaintiff  acted  in  discharge  of  a  duty  which  the 
defendant  was  under  a  strict  legal  necessity  of  himself  performing,  and 
which  common  decency  required  at  his  hands ;  the  money,  therefore,  which 
the  plaintiff  paid  on  this  account  was  paid  to  the  use  of  the  defendant.  A 
father  also  seems  to  be  the  proper  person  to  interfere  in  giving  directions 
for  his  daughter's  funeral,  in  the  absence  of  her  husband.  There  are  many 
cases  of  this  sort,  where  a  person  having  paid  money  which  another  was  un- 
der a  legal  obligation  to  pay,  though  without  his  knowledge  or  request,  may 
maintain  an  action  to  recover  back  the  money  so  paid  ;  such  as  in  the  in- 
stance of  goods  being  distrained  by  the  commissioners  of  the  land-tax,  if  a 
neighbor  should  redeem  the  goods,  and  pay  the  tax  for  the  owner,  he  might 
maintain  an  action  for  the  money  against  the  owner. 

Gould,  J.  It  appears  from  this  demurrer  that  the  defendant  was  pos- 
sessed of  a  plantation  in  Jamaica,  from  the  time  he  left  his  wife  till  her 
death,  which  annually  produced  above  120  hogsheads  of  sugar;  the  value 
of  which,  at  a  moderate  estimation,  amounted  to  near  3000/.  a  year.  He 
was  therefore  bound  to  support  her  in  a  manner  suitable  to  his  degree ;  and 
the  expenses  were  such  as  were  suitable  to  his  degree  and  situation  in  life. 
The  law  takes  notice  of  things  suitable  to  the  degree  of  the  husband,  in  the 
paraphernalia  of  the  wife,  and  in  other  respects.  In  the  present  case,  the 
demurrer  admits  that  the  money  was  expended  on  account  of  the  wife, 
and  being  for  things  suitable  to  the  degree  of  the  husband,  the  law  raises  a 
consideration,  and  implies  a  promise  to  pay  it. 

Heath,  J.  The  defendant  was  clearly  liable  to  pay  the  expenses  of  his 
wife's  funeral 

Wilson,  J.  If  the  plaintiff  in  this  case  had  declared  as  having  himself 
buried  the  deceased,  the  husband  clearly  would  have  been  liable ;  and  as 
the  case  stands  at  present,  the  plaintiff  having  defrayed  the  expenses  of  the 
funeral,  the  husband  is  in  justice  equally  liable  to  repay  those  expenses, 
and  in  him  the  law  will  imply  an  assumpsit  for  that  purpose.^ 

Judgment  for  the  plaintiff. 

1  Ambrose  v.  Kerrison,  10  C.  B.  776;  Bradshaw  v.  Beard,  12  C.  B.  N.  s.  844, 
accord,  —  Ed. 
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ATKINS  AND  Others  v.  BANWELL  and  Anothbr. 
In  the  King's  Bench,  July  2,  1802. 

[Reported  in  2  East,  605.] 

An  action  of  indebitatus  asiumpsit  was  brought  by  the  plaintiffs,  as  the 
parish  officers  of  Toddington  in  the  county  of  Bedford,  against  the  defend- 
ants as  the  parish  officers  of  Milton  Bryant  in  the  said  county,  to  recover 
HZ.  I2s.  for  money  paid,  laid  out,  and  expended  by  the  plaintiffs  for  meat, 
drink,  board,  lodging,  medicines,  medical  assistance,  and  other  necessaries 
found  and  provided  by  them  for  one  John  Mitchell,  his  wife  and  family ;  to 
which  the  general  issue  was  pleaded.  And  at  the  trial  before  Grose,  J., 
at  the  last  Bedford  assizes,  a  verdict  was  found  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  on  the  following  case. 

The  plaintiffs  are  the  parish  officers  of  Toddington,  and  the  defendants 
are  the  parish  officers  of  Milton  Bryant.  John  Mitchell  was  a  pauper 
legally  settled  at  the  time  of  his  illness  and  death,  hereafter  mentioned,  in 
Milton  Bryant,  but  he  resided  with  his  wife  and  family  at  Toddington,  and 
was  there  suddenly  attacked  with  dangerous  illness,  which  prevented  his 
being  removed  from  the  place  of  his  residence  to  that  of  his  settlement 
without  endangering  his  life.  The  plaintiffs  gave  notice  to  the  defendants 
of  the  illness  of  their  pauper  within  two  or  three  days  after  the  pauper  was 
BO  taken  ill.  The  pauper's  illness  continuing,  he  afterwards,  and  about 
three  weeks  from  such  notice,  died  of  such  illness  in  the  parish  of  Todding- 
ton ;  and  the  plaintiffs,  as  parish  officers  of  that  parish,  from  the  time  of 
such  notice  up  to  the  pauperis  death,  laid  out  14/.  12«.  as  well  for  neces- 
saries for  the  pauper  and  his  family,  as  for  medicines  and  medical  assistance 
for  the  pauper,  and  also  on  the  funeral  of  the  pauper  after  his  death.  The 
present  action  was  brought  to  recover  that  sum.  The  jury  found  that  there 
was  no  express  promise  of  the  defendants  to  pay  it  to  the  plaintiffs.  The 
question  for  the  opinion  of  the  court  was.  Whether  such  action  be  main- 
tainable in  law  ?  If  the  court  should  be  of  that  opinion,  then  the  verdict 
for  the  plaintiffs  was  to  stand  ;  if  not,  a  nonsuit  to  be  entered. 

Best  for  the  plaintiffs,  said  that  there  was  a  moral  obligation  at  least  in 
the  defendants  to  repay  the  money  expended  for  one  of  their  own  parish- 
ioners, whom  by  law  they  were  compellable  to  maintain  within  their  own 
parish ;  and  therefore  this  case  fell  within  the  principle  of  Watson  v. 
Turner,^  where  an  apothecary  recovered  against  the  parish  officers  for  the 
cure  of  a  pauper  of  the  parish  who  was  taken  ill  in  another  parish  ;  there, 
however,  there  was  a  special  promise  to  pay  the  plaintiff's  bill  after  it  was 
contracted. 

1  Scacc.  Trin.  7  Geo.  8  ;  Boll.  N.  P.  129,  147,  281. 
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Lord  Ellenbobough,  C.  J.  That  last  circumstance  makes  all  the  differ- 
ence. A  moral  obligation  is  a  good  consideration  for  an  express  promise  ; 
but  it  has  never  been  carried  further,  so  as  to  raise  an  implied  promise 
in  law.     There  is  no  precedent,  principle,  or  color  for  maintaining  this 

action. 

Lb  Blanc,  J.  There  was  a  moral  as  well  as  legal  obligation  to  maintain 
the  pauper  in  his  illness  in  the  parish  where  he  was  at  the  time. 

Per  Curiam,  Let  a  nonsuit  be  entered. 


ROGERS  V.  PRICE,  Executor. 
In  the  Exchequer,  Hilary  Term,  1829. 

[Reported  in  8  Ytmnge  j-  Jei'vit,  28.] 

Assumpsit  by  the  plaintiff  against  the  defendant,  executor  of  Davies,  for 
work  and  labor  as  an  undertaker  and  materials  furnished  for  the  funeral  of 
Davies.     Plea,  non  assumpsit. 

At  the  trial,  which  took  place  before  Gaselee,  J.,  at  the  Hereford  sum- 
mer assizes,  1828,  it  appeared  that  the  testator  died  in  Wales,  at  the  house 
of  his  brother,  who,  thereupon,  sent  for  the  plaintiff,  an  undertaker  residing 
at  a  distance.  .The  plaintiff  afberwards  furnished  the  funeral,  and  the 
brother  jof  the  deceased  attended  it  as  chief  mourner.  It  was  admitted 
that  the  funeral  was  suitable  to  the  degree  of  the  deceased.  Upon  these 
facts,  there  being  no  evidence  of  any  contract  made  by  the  defendant,  or 
that  he  knew  of  the  funeral  until  after  it  had  taken  place,  the  learned 
judge  was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  and 
directed  a  nonsuit,  with  leave  to  enter  a  verdict  for  the  plaintiff  for  30/.,  if 
this  court  should  think  him  entitled  to  recover. 

In  Michaelmas  term  last,  Russell^  Serjeant,  in  pursuance  of  this  leave, 
obtained  a  rule  calling  upon  the  defendant  to  show  cause  why  the  nonsuit 
should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff  for  SOL  ;  and 
in  support  of  the  application  cited  the  case  of  Tugwell  v.  Heyman.^ 

Maule  showed  cause. 

Russell,  Serjeant,  and  Evans,  John,  in  support  of  the  rule. 

Garrow^  B.  It  would,  in  my  opinion,  have  been  more  satisfactory,  if 
this  case  had  been  submitted  to  the  consideration  of  a  jury,  to  inquire  upon 
whose  credit  the  funeral  was  provided ;  but,  that  course  not  having  been 
pursued,  we  must  dispose  of  this  rule  in  its  present  form.  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  and  that  therefore  this  rule  must 
be  made  absolute.     The  simple  question  is,  notwithstanding  many  in- 

1  8  Gampb.  298. 
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genious  views  of  the  case  have  been  presented,  who  is  answerable  for  the 
expenses  of  the  funeral  of  this  gentleman.  In  my  opinion,  the  executor  is 
liable.  Suppose  a  person  to  be  killed  by  accident  at  a  distance  from  his 
home  j  what,  in  such  a  case,  ought  to  be  done  t  The  common  principles 
of  decency  and  humanity,  the  common  impulses  of  our  nature,  would  direct 
every  one,  as  a  preliminary  step,  to  provide  a  decent  funeral,  at  the  expense 
of  the  estate;  and  to  do  that  which  is  immediately  necessary  upon  the 
subject,  in  order  to  avoid  what,  if  not  provided  against,  may  become  an 
inconvenience  to  the  public.  Is  it  necessary  in  that  or  any  other  case  to 
wait  \mtil  it  can  be  ascertained  whether  the  deceased  has  left  a  will,  or 
appointed  an  executor;  or,  even  if  the  executor  be  known,  can  it,  where 
the  distance  is  great,  be  necessary  to  have  communication  with  that  ex- 
ecutor before  any  step  is  taken  in  the  performance  of  those  last  offices 
which  require  immediate  attention  )  It  is  admitted  here  that  the  funeral 
was  suitable  to  the  degree  of  the  deceased,  and  upon  this  record  it  must  be 
taken  that  the  defendant  is  executor  with  assets  sufficient  to  defray  this 
demand  ;  I  therefore  think  that,  if  the  case  had  gone  to  the  jury,  they 
would  have  found  for  the  plaintiff,  and  that  therefore  this  rule  should  be 
made  absolute* 

HuLLOCK,  B.  I  concur  in  thinking  that,  under  the  circumstances  de- 
tailed in  this  case,  the  defendant  is  liable,  and  that  therefore  this  rule 
should  be  made  absolute.  The  argument  on  the  part  of  the  defendant  has 
taken  a  very  wide  and  extended  range,  and  embraced  a  variety  of  topics, 
many  of  which  are  of  considerable  difficulty,  but  upon  which  it  is  un- 
necessary in  this  case  to  express  any  opinion.  The  question  is, 'whether 
an  executor  (which,  upon  this  record,  I  assume  the  defendant  to  be),  with 
assets,  is  answerable  in  point  of  law  for  the  funeral  expenses  of  his  testator, 
in  the. absence  of  evidence  to  charge  any  other  individual.  We  are  not 
required  in  this  case  to  decide,  whether  an  undertaker  has  a  right  to  bury 
anybody  that  is  kept  uninterred  for  any  length  of  time ;  or  whether  one 
who  voluntarily  performs  these  offices  is  entitled  to  recover ;  or  whether, 
where  express  orders  are  given,  the  party  giving  those  orders  is  answerable 
for  them  ;  because  in  my  opinion  those  questions  do  not  here  arise.  I  do 
not  think  that  in  this  case  there  is  any  evidence  to  show  that  the  plaintiff 
acted  upon  the  credit  of  the  brother  of  the  deceased.  He  might  have  said,  I 
will  have  somebody  to  whom  I  may  look  for  payment  before  I  will  proceed ; 
but  of  that  there  is  no  evidence,  and  we  therefore  must  infer  that  no  such 
understanding  took  place.  In  every  case  the  undertaker  must  be  sent  for, 
but  that  is  not  giving  an  order  so  as  to  create  a  liability ;  he  must  in  every 
case  be  apprised  of  the  death,  but  that  will  not  render  the  party  who  makes 
the  communication  answerable,  any  more  than  in  the  case  of  casual  poor, 
to  which  allusion  has  been  made.  It  is  then  said,  that,  if  a  contract  be 
implied,  it  must  in  this  case  be  to  defray  the  expenses  of  a  funeral  suitable 
to  the  degree  of  the  testator.     I  do  not  think  that  it  is  necessarv  to  enter 
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upon  that  point.  An  undertaker  is  not  to  indulge  in  speculations  on  the 
amount  of  the  estate  of  the  deceased  ;  but  we  must,  upon  the  admission  at 
the  trial,  assume  this  to  be  a  funeral  such  as  in  ordinary  cases  would  be 
required.  There  is  another  objection  made,  viz.,  that  this  defendant  is  sued 
as  executor,  and  that  therefore  it  was  incumbent  upon  the  plaintiff  to  prove 
him  to  be  an  executor.  I  agree  that  there  would  be  a  difficulty  in  pleading 
pUiie  adminutravit,  but  still,  inasmuch  as  the  liability  of  the  defendant 
arises  in  this  case  out  of  two  circumstances,  his  character,  and  his  ability 
to  pay,  I  am  not  sure  that  he  might  not  have  shown  the  want  of  assets 
under  the  general  issue ;  but  at  all  events,  it  would  be  more  prudent  to 
plead  that  fact.  This  is  a  difficulty  which  does  not  very  often  occur.  This 
obligation  does  not  arise  in  respect  of  an  act  during  the  lifetime  of  the 
testator,  but  of  an  implied  obligation  arising  out  of  the  situation  of  the 
executor  with  reference  to  his  character  and  the  estate  of  his  testator.  It 
is  also  said,  that  the  executor  is  not  bound  to  bury  the  dead  within  a  cer- 
tain time.  That  question  does  not  arise  in  this  case.  If  the  executor  had 
kept  the  body  unburied,  and  the  undertaker  had  come  and  said,  I  insist 
on  burying  it,  he  could  not  have  recovered.  But  there  is  no  evidence  here 
that  the  person  by  whom  this  body  was  interred  knew  whether  there  was 
or  was  not  an  executor.  It  is  the  duty  of  the  executor  to  dispose  of  the 
testator  in  the  usual  manner,  viz. :  by  burying  him.  It  is  not  that  sort  of 
duty  which  can  be  enforced  by  mandamus  or  other  proceedings  at  law  ;  but 
it  is  a  duty  which  decency  and  the  interest  of  society  render  incumbent 
upon  the  executor.  The  case  of  Tugwell  v.  Heyman  ^  is  precisely  similar 
to  the  present,  and  I  for  one  should  have  great  difficulty  in  departing  from 
an  authority  with  which  the  feelings  of  all  mankind  must  so  fully  concur. 
The  instance  alluded  to,  of  the  liability  of  parish  officers  in  respect  of  casual 
poor,  appears  to  me  to  be  a  strong  authority  in  support  of  the  doctrine 
in  the  former  case;  because  in  like  manner  an  implied  contract  may  in 
this  case  be  inferred,  on  the  part  of  the  executor,  from  the  obligation 
imposed  upon  him  with  reference  to  his  character  and  the  estate  of  his 
testator. 

Vauqhan,  B.  I  agree  in  the  judgment  which  has  been  delivered  by  my 
learned  brothers,  and  shall  make  but  few  observations  upon  the  case. 
Looking  to  the  record,  I  must  assume  that  the  defendant  is  executor,  and 
has  assets  sufficient  to  pay  this  debt.  I  should  certainly  have  been  better, 
satisfied,  if,  at  the  trial,  it  had  been  left  to  the  jury  to.  say  whether  the 
plaintiff  performed  the  contract  upon  the  credit  of  any  other  person ; 
because,  if  that  was  the  case,  I  am  of  opinion  that  the  executor  would  not 
be  liable.  That  course  was  not,  however,  pursued,  and  upon  this  report  we 
are  at  liberty  to  infer  that  it  was  not  done  upon  the  credit  of  any  third 
person.  The  discussion  then  resolves  itself  into  a  mere  question,  whether 
an  executor  is  liable  to  pay  the  funeral  expenses  of  the  testator,  where  he 

1  8  Campb.  298. 
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has  aflsets  and  no  unnecessary  expense  is  incurred.  I  do  not  consider  this 
as  a  duty  of  imperfect,  but  one  of  imperative  obligation.  It  is  not  pre* 
tended  that  there  was  in  this  case  any  opportunity  to  consult  the  executor^ 
who  lived  at  a  distance ;  and  what  under  such  circumstances  oould  be  done, 
if  the  defendant  is  not  liable )  The  dictum  of  Lord  Chief  Justice  Holt  is 
expressly  at  variance  with  the  opinion  of  Lord  Ellenborouoh,  and,  were 
it  necessary,  I  should  feel  no  difficulty  in  assenting  to  the  latter  authority ; 
but  it  is  not  necessary  to  draw  any  comparison  between  the  two  cases^ 
because,  from  the  note  of  the  former,  it  does  not  appear  under  what  cir- 
cumstances that  opinion  was  delivered.  The  latter  is  a  case  precisely 
applicable  to  the  present,  acquiesced  in  by  the  counsel,  and  confirmed,  if 
confirmation  were  required,  by  the  opinion  of  the  Chief  Justice  of  the  Court 
of  Common  Pleas.  I  consider  the  burial  of  the  dead  to  be  a  clear  obliga- 
tion upon  the  executor,  and  think  that  he  is  liable  for  the  expenses  incurred, 
if  in  his  absence  that  duty  be  performed  for  him  by  another. 

Bide  abwdiite. 


BOULTON  V.  JONES. 
In  the  Exchequer,  November  25,  1857* 

[Reported  in  27  Law  Journal  Reports,  117.^] 

Action  in  the  Passage  Court  of  Liverpool,  for  goods  sold* 

Plea,  never  indebted. 

The  evidence  was,  that  on  the  1 3th  of  January  the  defendant  sent  to  the 
shop  of  one  Brocklehurst,  who  had  that  day,  unknown  to  the  defendant, 
sold  his  stock-in-trade  and  assigned  his  business  to  the  plaintiff,  an  order 
in  writing,  addressed  to  Brocklehurst,  for  certain  goods.  The  goods  were 
sent  by  the  plaintiff,  and  at  the  trial  the  written  order  appeared  with 
Brocklehurst's  name  struck  out,  but  there  was  no  evidence  when  that  was 
done.  There  was  contradictory  evidence  on  a  collateral  point,  but  none  as 
to  whether  the  defendant  had  notice  of  the  change  of  business  before  the 
plaintiff  sent  in  an  invoice,  which  was  not  until  after  the  goods  were  con- 
sumed. The  defendant  had  a  set-off  against  Brocklehurst  The  objection 
was  taken  that  the  contract  was  with  him  and  not  the  plaintiff,  and  the 
learned  Assessor  reserved  the  point. 

The  jury  found  for  the  plaintiff,  and  Mdlish  had  obtained  a  rule  to  enter 
it  for  the  defendant,  or  to  enter  a  nonsuit. 

M^Ouhrey  showed  cause.  The  verdict  concludes  the  question.  The 
point  was  not  reserved  that  on  the  whole  evidence  the  contract  was  with 
Brocklehurst. 

1  This  case  is  also  reported,  bat  not  so  foUy,  in  2  H.  ft  N.  564.  —  Ed. 
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[Pollock,  C*  B.     If  that  were  so,  nothing  could  have  been  reserved.] 

The  goods  were  clearly  the  plaintiffs,  and  the  writing  was  not  oonclasive 
to  show  that  the  contract  was  not  with  him.  Humble  v.  Hunter^  and 
Rajner  v,  Grote.^  The  defendant  might  have  pleaded  his  setroff,  goods 
having  been  sold  by  one  in  the  name  of  another.  If  the  plaintiff  cannot 
sue  the  defendant,  Brocklehurst  cannot,  and  the  price  cannot  be  recovered. 
The  defendant  would  be  liable  if  he  had  notice,  and  the  jury  must  be  taken 
to  have  found  that  he  had. 

Mdlishj  for  the  defendant,  in  support  of  the  rule.  The  contract  was 
with  Brocklehurst,  and  that  was  the  question  reserved. 

[The  court  referred  to  the  learned  Assessor,  who  was  in  court,  and  he 
certified  that  this  was  so.] 

The  case  is  not  one  of  principal  and  agent,  and  that  disposes  of  the  case 
cited.  Moreover,  as  to  Humble  v.  Hunter,  it  has  not  been  approved  of,  and 
in  Rayner  v,  Grote  the  defendant  had  notice. 

[Channell,  B.  Here  he  might  have  been  liable.  Could  he  have  re- 
turned the  goods  when  he  received  the  invoice  in  the  plaintiff's  name  1] 

Supposing  the  goods  were  then  in  esse,  but  they  were  not  so.  There  was, 
therefore,  no  evidence  of  an  implied  contract  with  the  plaintiff,  and  the 
express  contract  was  with  Brocklehurst  Then,  there  could  not  have  been 
a  set-off.  Isberg  t^.  Bowdeii.'  And,  on  the  other  hand,  the  plaintiff  could 
sue  in  the  name  of  Brocklehurst,  the  coutract  having  been  made  in  his 
name,  though  of  course  subject  to  the  set-off.  It  cannot  be  permitted  to 
the  plaintiff  to  sue  the  defendant  on  a  contract  he  never  made,  so  as  to  de- 
prive him  of  a  set-off.  The  question  is,  not  whose  are  the  goods,  but  with 
whom  was  the  contract  1 

Pollock,  C.  B.  The  point  raised  was  this,  whether  the  order  in  writing 
did  not  import,  on  the  part  of  the  buyer,  the  defendant,  an  intention  to 
deal  exclusively  with  Brocklehurst;  the  person  who  had  succeeded  him, 
the  plaintiff,  having  executed  the  order  without  any  notice  to  the  defen- 
dant of  the  change,  until  he  received  the  invoice,  subsequently  to  his  con- 
sumption of  the  goods.  The  decision  of  the  jury  did  not  dispose  of  that 
point,  and  it  was  the  point  reserved.  Now  the  rule  of  law  is  clear,  that  if 
you  propose  to  make  a  contract  with  A.,  then  B.  cannot  substitute  himself 
for  A.  without  your  consent  and  to  your  disadvantage,  securing  to  himself 
all  the  benefit  of  the  contract  The  case  being,  that  if  B.  sued,  the  defen- 
dant would  have  the  benefit  of  a  set-off,  of  which  he  is  deprived  by  A.*s 
suing.  If  B.  sued,  the  defendant  could  plead  his  set-off ;  as  B.  does  not 
sue,  but  another  party  with  whom  the  defendant  did  not  contract,  all  that 
he  can  do  is  to  deny  that  he  ever  was  indebted  to  the  plaintiff. 

Martin,  B.    That  being  the  point,  there  can  be  no  doubt  upon  the 

1  12  Q.  B.  810;  b.  c.  17  L.  J.  R.  N.  s.  Q.  B.  860. 
>  15  Mee.  &  W.  859;  8.  c.  16  L.  J.  R.  M.  8.  Ex.  79. 
*  8  Ex.  852;  s.  c.  22  L.  J.  R.  N.  s.  Ex.  822. 
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matter.  This  was  not  a  case  of  principal  and  agent  at  all,  because  the 
plaintiff  was  not  Brocklehurst's  agent,  but  his  successor  in  the  business, 
and  made  the  contract  on  his  own  account,  not  for  the  plaintiff.  Where 
the  facts  prove  that  the  defendant  never  meant  to  contract  with  A.  alone^ 
B.  can  never  force  a  contract  upon  him ;  he  has  dealt  with  A.,  and  a  con- 
tract with  no  one  else  can  be  set  up  against  him. 

Bramwell,  B.     It  is  an  admitted  fact,  that  the  defendant  supposed  he 
was  dealing  with  Brocklehurst ;  and  the  plaintiff  misled  him  by  executing 
the  order  unknown  to  him.     It  is  clear  also,  that  if  the  plaintiff  were  at 
liberty  to  sue,  it  would  be  a  prejudice  to  the  defendant,  because  it  would 
deprive  him  of  a  setroff,  which  he  would  have  had  if  the  action  had  been 
brought  by  the  party  with  whom  he  supposed  he  was  dealing.     And  upon 
that  my  judgment  proceeds.     I  do  not  lay  it  down  that  because  a  conti'act 
was  made  in  one  person's  name  another  person  cannot  sue  upon  it,  except 
in  cases  of  agency.     But  when  any  one  makes  a  contract  in  which  the  per- 
sonality, so  to  speak,  of  the  particular  party  contracted  with  is  important, 
for  any  reason,  whether  because  it  is  to  write  a  book  or  paint  a  picture 
or  do  any  work  of  personal  skill,  or  whether  because  there  is  a  set-off  due 
from  that  party  no  one  else  is  at  liberty  to  step  in  and  maintain  that  he  is 
the  party  contracted  with,  —  that  he  has  written  the  book  or  painted  the»> 
picture,  or  supplied  the  goods ;  and  that  he  is  entitled  to  sue,  although,  had 
the  party  really  contracted  with  sued,  the  defendant  would  have  had  the 
benefit  of  his  personal  skill,  or  of  a  set-off  due  from  him.     As  to  the  diffi- 
culty suggested,  that  if  the  plaintiff  cannot  sue  for  the  price  of  the  goods, 
no  one  else  can,  I  do  not  feel  pressed  by  it  any  more  than  I  did  in  such  a 
case  as  I  may  suppose,  of  work  being  done  to  my  house,  for  instance,  by  a 
party  different  from  the  one  with  whom  I  had  contracted  to  do  it.     Th^ 
defendant  has,  it  is  true,  had  the  goods  ;  but  it  is  also  true  that  he  has  con- 
sumed them  and  cannot  return  them.     And  that  is  no  reason  why  he  should 
pay  money  to  the  plaintiff  which  he  never  contracted  to  pay,  but  upon 
some  contract  which  he  never  made,  and  the  substitution  of  which  for  thai 
which  he  did  make  would  be  to  his  prejudice,  and  involve  a  pecuniary  los9 
by  depriving  him  of  a  set-off. 

Channell,  B.  The  plaintiff  is  clearly  not  in  a  situation  to  sustain  this 
action,  for  there  was  no  contract  between  himself  and  the  defendant.  The 
case  is  not  one  of  principal  and  agent ;  it  was  a  contract  made  with  B.,  who 
had  transactions  with  the  defendant  and  owed  him  money,  and  upon  which 
A.  seeks  to  sue.  Without  saying  that  the  plaintiff  might  not  have  had  a 
right  of  'action  on  an  implied  contract,  if  the  goods  had  been  in  existence,* 
here  the  defendant  had  no  notice  of  the  plaintiff's  claim,  until  the  invoice 
was  sent  to  him,  which  was  not  until  after  he  had  consumed  the  goods, 
and  when  he  could  not,  of  course,  have  returned  them.     Without  saying 

1  It  was  held  in  Mudge  v.  Oliver,  1  Allen,  74,  that  these  facts  would  support  a  count 
for  goods  sold  and  delivered.  —  Ed. 
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what  might  have  been  the  effect  of  the  receipt  of  the  invoice  before  the  cou- 
Bumption  of  the  goods,  it  is  sufficient  to  say  that  iu  this  case  the  plaintiff 
clearly  is  not  entitled  to  sue  and  deprive  the  defendant  of  his  set-off. 

Bule  absolute  for  a  nonsuit. 


LEIGH  AND  Another  v.   DICKESON. 
In  the  Court  of  Appeal,  November  22,  1884. 

[Reported  in  Law  Reports,  15  Queen*i  Bench  Division,  60.] 

Appeal  by  the  defendant  against  the  judgment  of  Pollock,  £.,  in  favor 
of  the  plaintiffs. 

The  facts  of  the  case  are  fully  set  forth  in  the  report  of  the  proceedings 
before  Pollock,  £.,^  and  here  it  is  necessary  only  to  make  the  following 
short  statement  of  them. 

The  plaintiffs  were  trustees  of  a  lady  named  Eyles,  and  sought  to  recover 
from  the  defendant  the  sum  of  24Z.  9s,  6e£.,  which  they  alleged  to  be  due  to 
them  from  the  defendant  for  the  use  and  occupation  by  him  of  three-fourths 
of  premises  in  Market  Lane,  Dover,  for  264  days  at  the  rate  of  45/.  per 
annum.  In  1860  Mrs.  Eyles  was  entitled  to  an  undivided  three-fourths 
of  the  house  as  tenant  in  common  with  another;  and  on  the  fourth  of 
January  in  that  year  she,  by  lease,  let  to  one  Prebble  for  twenty-one  years 
her  interest  at  the  rate  of  33Z.  15s.  per  annum.  In  1865  the  lease  was 
assigned  by  Prebble  to  the  defendant,  who  entered  and  paid  rent.  In  1871 
the  defendant  purchased  the  one-fourth  interest  of  the  other  tenant  iu  com- 
mon. On  the  6th  of  January,  1881,  the  lease  expired,  but  the  defendant 
continued  in  possession.  A  correspondence  then  took  place  between  the 
plaintiffs  and  the  defendant  and  their  solicitors  with  a  view  to  continue  the 
tenancy ;  but  the  plaintiffs  asking  for  an  advanced  reut  which  the  defendant 
was  unwilling  to  pay,  no  further  agreement  was  arrived  at.  Upon  the  facts 
Pollock,  B.,  came  to  the  conclusion  that  the  occupation  by  the  defendant, 
which  occurred  after  the  expiration  of  the  lease  in  question  on  the  6th  of 
January,  1881,  must  be  referred,  not  to  his  right  as  tenant  in  common,  but 
to  his  continuing  in  occupation  as  tenant  at  sufferance.  He  therefore  gave 
judgment  for  the  plaintiffs  for  24/.  9s,  Qd.,  the  amount  claimed  for  use  and 
occupation.^ 

The  defendant  by  way  of  set-off  and  counter-claim  •  sought  to  recover 
from  the  plaintiffs  SOL,  which,  he  alleged,  he  had  laid  out  and  expended  in 
substantial  and  other  proper  repairs  and  improvements  upon  the  premises 
since  the  expiration  of  the  lease.     Pollock,  B.,  was  of  opinion  that  the 

1  12  Q.  B.  D.  194.  2  12  Q.  B.  D.  194,  at  p.  196. 

*  Only  80  much  of  the  case  is  given  as  relates  to  this  question.  —  £d. 
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set-ofif  and  counter-claim  could  not  be  sustained  in  law,  and  gave  judgment 

upon  it  for  the  plaintiflb.^ 

Finlay,  Q.  G.  and  0.  A»  Buatdly  for  the  defendant. 

Edioard  Pollock  for  the  plaintiffs. 

Cur,  adv.  vuU. 

The  following  judgments  were  delivered  :  — 

Brett,  M.  R.  The  cestui  que  trust  of  the  plaintiffs  and  the  defendant 
were  tenants  in  common  of  a  house  ;  the  defendant  has  done  certain  repairs 
which  may  be  taken  to  have  been  reasonable  and  proper ;  he  has  paid  for, 
or  at  least  has  become  liable  to  pay  for  those  repairs.  An  action  having 
been  brought  against  him,  he  seeks  by  a  counter-claim  to  recover  that 
money  which  he  has  paid  or  is  liable  to  pay.  The  cestui  que  tnut  of  the 
plaintiffs  has  derived  benefit  from  the  expenditure  incurred  by  the  defen- 
dant, and  the  defendant  seeks  to  reimburse  himself  for  the  cost  of  the  re- 
pairs in  proportion  to  the  benefit  which  the  tenant  in  common  with  him 
has  received.  Does  this  counter-claim  fall  within  any  legal  and  recognized 
principle  1  There  was  no  express  request  by  the  tenant  in  common  with 
him  that  he  should  expend  the  mouey.  What  are  the  legal  conditions 
which  enable  a  man  who  has  expended  money  to  recover  it  from  another  1 
If  money  has  been  expended  at  the  express  request  of  another,  an  action 
will  lie  at  the  suit  of  the  person  expending  it  against  the  person  pursuant 
to  whose  request  it  has  been  expended.  If  a  person  is  employed  as  agent 
in  a  business  which  requires  an  expenditure  in  order  that  it  may  be  carried 
on,  it  is  equally  clear  that  the  principal  must  indemnify  his  agent  for  the 
expenditure  which  he  incurs.  But  the  law  has  gone  further ;  it  has  been 
laid  down  that  if  one  person  has  requested  another  to  do  an  act  which  will 
cost  him  money,  that  is,  which  will  expose  him  to  a  legal  liability  to  pay 
money,  the  law  will  imply  a  promise  on  the  part  of  the  person  making  the 
request  to  indemnify  the  other  for  the  expenditure  to  which  he  has  been 
subjected.  But  the  law  has  gone  even  further,  and  it  has  been  held  that 
if  a  principal  employs  an  agent  in  a  business,  in  which  by  the  usage  thereof 
known  to  both  parties  at  the  time  of  employment,  the  agent,  although  he 
is  under  no  liability  by  law,  is  bound,  on  pain  of  suffering  an  injury  or  loss 
in  his  business,  to  pay  money,  the  principal  is  bound  to  indemnify  the 
agent  for  the  money  which  the  latter  may  expend  in  the  transaction  of  the 
business  on  his  principalis  behalf.'  That,  no  doubt,  is  an  extreme  case,  but 
it  has  been  so  decided.  But  it  has  been  always  clear  that  a  purely  vol- 
untary payment  cannot  be  recovered  back.  Voluntary  payments  may  be 
divided  into  two  classes.  Sometimes  money  has  been  expended  for  the 
benefit  of  another  person  under  such  circumstances  that  an  option  is  allowed 
to  him  to  adopt  or  decline  the  benefit :  in  this  case,  if  he  exercises  his 

1  12  Q.  B.  D.  194,  at  p.  200. 

<  It  is  presumed  that  the  Master  of  the  Rolls  was  alluding  to  Read  v.  Anderson,  18 
Q.  B.  D.  779. 
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option  to  adopt  the  benefit,  he  will  be  liable  to  repay  the  money  expended ; 
but  if  he  declines  the  benefit  he  will  not  be  liable.  But  Bometimes  the 
money  is  expended  for  the  benefit  of  another  person  under  such  circum- 
stances, that  he  cannot  help  accepting  the  benefit,  in  fact  that  he  is  bound 
to  accept  it :  in  this  case  he  has  no  opportunity  of  exercising  any  option, 
and  he  will  be  under  no  liability.  Under  which  class  does  this  case  come  1 
Tenants  in  common  are  not  partners,  and  it  has  been  so  held  :  -one  of  them 
is  not  an  agent  for  another.  The  cost  of  the  repairs  to  the  house  was  a 
voluntary  payment  by  the  defendant,  partly  for  the  benefit  of  himself  and 
partly  for  the  benefit  of  his  co-owner ;  but  the  co-owner  cannot  reject  the 
benefit  of  the  repairs,  and  if  she  is  held  to  be  liable  for  a  proportionate 
share  of  the  cost,  the  defendant  will  get  the  advantage  of  the  repairs  with- 
out allowing  his  co-owner  any  liberty  to  decide  whether  she  will  refuse  or 
adopt  them.  The  defendant  cannot  recover  at  common  law ;  he  cannot 
recover  for  money  paid  in  equity,  for  that  is  a  legal  remedy  :  there  is  no 
remedy  in  this  case  for  money  paid.  But  it  is  said  that  there  is  a  remedy 
in  equity  :  a  suit  for  a  partition  may  be  maintained  in  equity  :  ^  that  is  a 
remedy  which  is  known  and  recognized  in  a  court  of  equity ;  in  a  suit  in 
the  Chancery  Division  expenditure  between  tenants  in  common  would  be 
taken  into  account.  Reference  has  been  made  during  the  argument  to  an 
old  form  of  writ ;  it  looks  to  be  a  writ  of  a  mandatory  nature  :  but  it  has 
proved  to  be  wholly  unworkable  in  a  court  of  common  law.  Therefore  the 
rights  of  tenants  in  common  went  into  chancery,  where  a  suit  for  a  parti- 
tion might  be  maintained.  That  is  the  only  remedy  which  exists  either  at 
law  or  in  equity.  No  such  claim  as  that  put  forward  in  the  present  counter- 
claim can  be  found  to  have  been  upheld  either  at  law  or  in  equity.  If  the  law 
were  otherwise,  a  part-owner  might  be  compelled  to  incur  expense  against 
his  will :  a  house  might  be  situate  in  a  decaying  borough,  and  it  might  be 
thought  by  one  co-owner  that  it  would  be  better  not  to  repair  it.  The  re- 
fusal of  a  tenant  in  common  to  bear  any  part  of  the  cost  of  proper  repair 
may  be  unreasonable;  nevertheless,  the  law  allows  him  to  refuse,  and  no 
action  will  lie  against  him.  The  judgment  of  Pollock,  B.,  was  right,  and 
this  appeal  must  be  dismissed. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  The  plaintiffs  have  brought 
an  action  to  recover  rent,  and  the  defendant  by  his  coimter-claim  raises  the 
question  whether  one  tenant  in  common  is  liable  to  another  for  the  cost  of 
repairs. 

Then  a  question  is  raised  as  to  repairs,  and  the  objection  is  taken  upon 
demurrer  to  the  counter-claim.  I  think  that  it  must  be  assumed  that  the 
house  was  in  a  bad  state  of  repair,  and  that  the  repairs  executed  by  the 
defendant  were  necessary.     As  to  the  claim  for  improvements,  it  has  been 

^  A  suit  for  a  partition  might  foiinerly  have  been  maintained  in  a  court  of  common 
law:  Co.  Litt.  163  a ;  31  Hen.  8,  c.  1;  32  Hen.  8,  c.  82 ;  8  &  9  Wm.  8,  c.  81;  but  the 
writ  was  abolished  by  3  &  4  Wm.  4,  c.  27,  s.  36. 
VOL.  II.  — 18 
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urged  that  no  tenant  in  common  is  entitled  to  execute  improvements  upon 
the  property  held  in  common,  and  then  to  charge  his  co-tenant  in  common 
with  the  cost.  This  seems  to  me  the  true  view,  and  I  need  not  further 
discuss  the  question  as  to  improvements.  As  to  the  question  of  repairs,  it 
is  to  be  observed  that  when  two  persons  are  under  a  common  obligation, 
one  of  them  can  recover  from  the  other  the  amount  expended  in  dischai^e 
or  fulfilment  of  the  common  obligation;  but  that  is  not  the  position  of 
affairs  here  :  one  tenant  in  common  cannot  charge  another  with  the  cost  of 
repairs  without  a  request,  and  in  the  piresent  case  it  is  impossible  even  to 
imply  a  request.  No  action  for  money  paid  will  lie  at  common  law ;  and 
in  equity  there  is  no  remedy  against  a  co-tenant  in  common,  except  in  the 
case  which  I  will  presently  mention.  It  was  suggested,  however,  that  at 
common  law  a  right  of  contribution  existed  between  tenants  in  common ; 
and  reference  was  made  to  Fitz.  Nat.  Brev.  1 27 :  a  form  of  the  writ  de 
reparatione  facienda  is  there  set  out :  but  the  language  of  the  writ  assumes 
that  the  tenants  in  common  or  joint  tenants  are  bound  to  i*epair  the  mill 
or  house ;  it  assumes  an  obligation  or  duty  towards  third  persons.  The 
existence  of  this  obligation  or  duty  explains  the  writ.  A  similar  explana- 
tion may  be  given  of  the  writ  of  contribution  mentioned  in  Fitz.  Nat.  Brev. 
162.  Keference  was  also  made  to  Co.  Litt.  200,  where  it  is  said  that  one 
tenant  in  common  or  joint  tenant  may  have  a  writ  de  reparatione  facienda 
against  another ;  but  Lord  Coke  is  there  referring  to  the  form  of  writ  given 
in  Fitz.  Nat.  Brev.  127.  I  cannot  assent  to  the  suggestion  that  the  pas- 
sage in  Co.  Litt.  200,  shows  that  one  tenant  in  common  may  compel  at  bis 
pleasure  another  tenant  in  common  to  contribute  to  the  repairs  of  a  house. 
I  think  that  the  passages  in  Fitz.  Nat.  Brev.  127,  162,  do  not  present  any 
difficulty,  and  are  not  inconsistent  with  the  conclusion  at  which  I  have 
arrived.  Therefore,  no  remedy  exists  for  money  expended  in  repairs  by 
one  tenant  in  common,  so  long  as  the  property  is  enjoyed  in  common ;  but 
in  a  suit  for  a  partition  it  is  usual  to  have  an  inquiry  as  to  those  expenses 
of  which  nothing  could  be  recovered  so  long  as  the  parties  enjoyed  their 
property  in  common ;  when  it  is  desired  to  put  an  end  to  that  state  of 
things,  it  is  then  necessary  to  consider  what  has  been  expended  in  improve- 
ments or  repairs :  the  property  held  in  common  has  been  increased  in  value 
by  the  improvements  and  repairs ;  and  whether  the  property  is  divided  or 
sold  by  the  decree  of  the  court,  one  party  cannot  take  the  increase  in  value, 
without  making  an  allowance  for  what  has  been  expended  in  order  to 
obtain  that  increased  value ;  in  fact,  the  execution  of  the  repairs  and  im- 
provements is  adopted  and  sanctioned  by  accepting  the  increased  value. 
There  is,  therefore,  a  mode  by  which  money  expended  by  one  tenant  in 
common  for  repairs  can  be  recovered,  but  the  procedure  is  confined  to  suite 
for  partition.  Tenancy  in  common  is  an  inconvenient  kind  of  tenure ;  bat 
if  tenants  in  common  disagree,  there  is  always  a  remedy  by  a  suit  for  a 
partition,  and  in  this  case  it  is  the  only  remedy. 
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LiNDLET^  J.  I  am  of  the  same  opinion.  This  is  a  case  as  to  the  mutual 
rights  of  tenants  in  common,  and  two  questions  have  arisen  in  the  action, 
tho  one  as  to  the  right  of  the  plaintiffs  to  recover  rent,  the  other  as  to  the 
right  of  the  defendant  to  recover  for  repairs  which  he  has  caused  to  be 
executed. 

The  second  question  is,  whether  the  plaintiffs  are  liable  to  pay  a  share 
in  proportion  to  their  interest  of  the  cost  of  the  repairs  executed  by  the 
defendant.  I  will  assume  that  the  repairs  in  question  were  necessary  and 
proper.  I  have  looked  at  all  the  authorities  cited  during  the  argument, 
and  I  have  not  omitted  anything  likely  to  throw  light  upon  the  matter. 
Is  there  any  obligation  upon  one  tenant  in  common  to  contribute  to  ex- 
penses properly  incurred  by  another  tenant  in  common  in  respect  of  the 
property  held  in  common  %  Does  the  law  cast  upon  tenants  in  common  the 
duty  to  contribute  for  the  cost  of  maintaining  the  property  in  good  con- 
dition ?  I  have  referred  to  the  passages  cited  from  Co.  Litt.  and  Fitz.  Nat. 
Brev. ;  but  on  looking  into  the  matter  more  closely  than  I  was  able  to  do 
during  the  argument,  I  think  that  they  do  not  support  the  contention  for 
the  defendant.  Upon  turning  to  Fitz.  Nat.  Brev.,  p.  162,  where  the 
nature  of  a  writ  of  contribution  is  treated  of,  it  is  said  :  **  The  writ  of  con- 
tribution lieth  where  there  are  tenants  in  common,  or  who  jointly  hold  a 
mill  pro  indivisoy  and  take  the  profits  equally,  and  the  mill  falleth  into 
decay,  and  one  of  them  will  not  repair  the  mill ;  now  the  other  shall  have 
a  writ  to  compel  him  to  be  contributory  to  the  reparations."  The  form  of 
the  writ  is  then  set  out,  from  which  it  appears  that  the  joint  tenants  ''  are 
bound  to  the  reparation  and  support  of  the  same  mill."  Two  things  strike 
me  upon  reading  the  form  of  the  writ :  first,  it  is  a  case  of  tenancy  in  com- 
mon of  a  mill ;  secondly,  all  the  tenants  in  common  are  bound  to  repair  it. 
What  obligation  can  there  be  on  the  owners  of  a  mill  to  repair  it,  except 
upon  two  grounds  1  the  one  ground  is  where  they  are  entitled  to  compel 
persons  dwelling  in  the  neighborhood  to  grind  their  com  at  the  mill ;  the 
other  is  where  it  would  be  a  public  nuisance  to  suffer  the  mill  to  go  to 
decay.  Neither  of  those  grounds  exists  in  the  present  case.  Suppose  a 
case  where  one  tenant  in  common  wishes  to  repair  a  house,  and  the  other 
does  not;  no  action  at  law  and  no  suit  in  equity  will  lie  to  recover  a  con- 
tribution for  the  cost  of  the  repairs,  although  all  the  t-enants  are  necessarily 
thereby  benefited.  1  have  looked  into  the  titles,  "  Account,"  "  Contribu- 
tion," and  ''  Action  upon  the  Case "  in  the  Digests ;  and  it  is  not  a  little 
singular  that  no  remedy  for  any  of  the  inconveniences  attending  a  tenancy 
in  common  can  be  found  except  that  of  partition.  Tenancy  in  common  is 
a  tenure  of  an  inconvenient  nature,  and  it  is  unfit  for  persons  who  cannot 
agree  among  themselves ;  but  the  evils  attaching  to  it  can  be  dealt  with 
only  in  a  suit  for  partition  or  sale,  in  which  the  rights  of  the  various  own- 
ers can  be  properly  adjusted.  It  seems  to  me  that  this  appeal  must  be 
dismissed.  Appeal  dismissed. 
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BARTHOLOMEW  v.  JACKSON. 
In  the  Supreme  Court  of  Judicature  of  New  York,  Mat  Term,  1822. 

[Reported  in  20  Johnson^  28.] 

In  error,  on  certiorari  to  a  justice's  court.  Jackson  sued  Bartholomew 
before  a  justice,  for  work  and  labor,  etc.  B.  pleaded  non  awumpnL  It 
appeared  in  evidence,  that  Jackson  owned  a  wheat  stubble-field,  in  which 
B.  had  a  stack  of  wheat,  which  he  had  promised  to  remove  in  due  season 
for  preparing  the  ground  for  a  fall  crop.  The  time  for  its  removal  having 
arrived,  J.  sent  a  message  to  B.,  which,  in  his  absence,  was  delivered  to 
his  family,  requesting  the  immediate  removal  of  the  stack  of  wheat,  as  he 
wished,  on  the  next  day,  to  bum  the  stubble  on  the  field.  The  sons  of  R 
answered,  that  they  would  remove  the  stock  by  ten  o'clock  the  next  morn- 
ing. J.  waited  until  that  hour,  and  then  set  fire  to  the  stubble  in  a  remote 
part  of  the  field.  The  fire  spreading  rapidly,  and  threatening  to  bum  the 
stack  of  wheat,  and  J.,  finding  that  B.  and  his  sons  neglected  to  remove 
the  stack,  set  to  work  and  removed  it  himself,  so  as  to  secure  it  for  B. ; 
and  he  claimed  to  recover  damages  for  the  work  and  labor  in  its  removal. 
The  jury  gave  a  verdict  for  the  plaintiff  for  fifty  cents,  on  which  the  justice 
gave  judgment,  with  costs. 

Platt,  J.,  delivered  the  opinion  of  the  court  I  should  be  very  glad  to 
affirm  this  judgment ;  for  though  the  plaintiff  was  not  legally  entitled  to 
sue  for  damages,  yet  to  bring  a  certiorari  on  such  a  judgment  was  most  un- 
worthy. The  plaintiff  performed  the  service  without  the  privity  or  request 
of  the  defendant ;  and  there  was,  in  fact,  no  promise,  express  or  implied. 
If  a  man  humanely  bestows  his  labor,  and  even  risks  his  life,  in  voluntarily 
aiding  to  preserve  his  neighbor's  house  from  destruction  by  fire,  the  law 
considers  the  service  rendered  as  gratuitous,  and  it,  therefore,  forms  no 
ground  of  action.     The  judgment  must  be  reversed. 

Judgment  reversed. 


GEORGE  H.  CHASE  v.  JAMES  CORCORAN. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  Januart  Term,  1871. 

[Reported  in  106  MastaehuaetU  Reports,  286.] 

Grat,  J.  The  evidence  introduced  at  the  trial  tended  to  prove  the  fol- 
lowing facts  :  The  plaintiff,  while  engaged  with  his  own  boats  in  the  Mystic 
River,  within  the  ebb  and  flow  of  the  tide,  found  the  defendant's  boat  adrift, 
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with  holes  in  the  bottom  and  the  keel  nearly  demolished,  and  in  danger  of 
sinking  or  being  crushed  between  the  plaintiff's  boats  and  the  piles  of  a 
bridge  unless  the  plaintiff  had  saved  it.  The  plaintiff  secured  the  boat, 
attached  a  rope  to  it,  towed  it  ashore,  fastened  it  to  a  post,  and,  after  put- 
ting up  notices  in  public  places  in  the  nearest  town,  and  making  other  in- 
quiries, and  no  owner  appearing,  took  it  to  his  own  barn,  stowed  it  there 
for  two  winters,  and  during  the  intervening  summer  made  repairs  (which 
were  necessary  to  preserve  the  boat)  and  for  its  better  preservation  put  it 
in  the  water,  fastened  to  a  wharf,  and  directed  the  wharfinger  to  deliver  it 
to  any  one  who  should  prove  ownership  and  pay  the  plaintiff's  expenses 
about  it.  The  defendant  afterwards  cLiimed  the  boat  -,  the  plaintiff  refused 
to  deliver  it  unless  the  defendant  paid  him  the  expenses  of  taking  care  of 
it ;  and  the  defendant  then  took  the  boat  by  a  writ  of  replevin,  without 
paying  the  plaintiff  anything.  This  action  is  brought  to  recover  money 
paid  by  the  plaintiff  for  moving  and  repairing  the  boat,  and  compensation 
for  his  own  care  and  trouble  in  keeping  and  repairing  the  same,  amounting 
to  twenty-six  dollars  in  all. 

The  plaintiff  testified,  without  objection,  that  the  boat,  when  found  by 
him,  was  worth  five  dollars.  He  was  then  asked  by  his  counsel,  what,  when 
he  found  it,  he  considered  it  worth.  This  evidence  was  properly  rejected 
as  immaterial. 

The  plaintiff  requested  the  chief  justice  of  the  Superior  Court  to  rule  that 
the  boat  was  not  lost  goods,  within  the  sense  of  the  Gen.  Sts.  c.  79. 
But  the  leanied  judge  refused  so  to  rule,  and  ruled  that  upon  all  the  evi- 
dence the  plaintiff  could  not  maintain  his  action,  and  directed  a  verdict  for 
the  defendant.     We  are  of  opinion  that  this  was  erroneous. 

There  is  no  statute  of  the  Commonwealth  applicable  to  this  case. 
Chapter  78  of  the  Gen.  Sts.,  concerning  "  timber  afloat  or  cast  on  shore," 
is  expressly  limited  in  all  its  provisions  to  '^  logs,  masts,  spars,  or  other 
timber/'  and  does  not  include  boats  or  vessels.  Chapter  79,  relating  to 
"  lost  money  or  goods,"  and  "  stray  beasts,"  found  in  any  town  or  city, 
clearly  applies  to  lost  property  found  on  land  only,  and  not  to  property 
afloat  on  tidewaters,  without  the  limits  of  any  city  or  town,  and  within 
the  admiralty  jurisdiction  of  the  United  States.^  Chapter  81  is  "of  wrecks 
and  shipwrecked  goods."  These  words,  in  their  ordinary  legal  meaning, 
are  confined  to  ships  and  goods  cast  on  shore  by  the  sea,  and  cannot  be  ex- 
tended to  a  boat  or  other  property  afloat,  not  appearing  to  have  been  ever 
cast  ashore,  or  thrown  overboard  or  lost  from  a  vessel  in  distress.  Hale  De 
Jure  Maris,  c  7 ;  1  Hargr.  Law  Tracts,  37 ;  3  Dane  Ab.  133 ;  Sheppard 
V,  Gosnold  ;  ^  Palmer  v,  Eouse  ;  •  Baker  v,  Hoag.* 

The  claim  of  the  plaintiff  is  therefore  to  be  regulated  by  the  common 
law.     It  is  not  a  claim  for  salvage  for  saving  the  boat  when  adrift  and  in 

1  8  Dane  Ab.  135.  «  Vaiigh.  159,  168.  *  8  H.  &  N.  505. 

.  «  3  Selden,  555,  558. 
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danger  on  tide  water;  and  does  not  present  the  question  whether  the  plain- 
tiff had  any  lien  upon  the  boat,  or  could  recover  for  salvage  services  in  an 
action  at  common  law.  His  claim  is  for  the  reasonable  expenses  of  keeping 
and  repairing  the  boat  after  he  had  brought  it  to  the  shore ;  and  the  single 
question  is,  whether  a  promise  is  to  be  implied  by  law  from  the  owner  of 
a  boat,  upon  taking  it  from  a  person  who  has  found  it  adrift  on  tide  water 
and  brought  it  ashore,  to  pay  him  for  the  necessary  expenses  of  preserving 
the  boat  while  in  his  possession.  We  are  of  opinion  that  such  a  promise  is 
to  be  implied.  The  plaintiff,  as  the  finder  of  the  boat,  had  the  lawful 
possession  of  it,  and  the  right  to  do  what  was  necessary  for  its  preservation. 
Whatever  might  have  been  the  liability  of  the  owner  if  he  had  chosen  to  let 
the  finder  retain  the  boat,  by  taking  it  from  him  he  made  himself  liable  to 
pay  the  reasonable  expenses  incurred  in  keeping  and  repairing  it.  Nichol- 
son V.  Chapman ;  *  Amory  v.  Flyn ;  *  Tome  v.  Four  Cribs  of  Lumber ;  *  3  Dane 
Ab.  143;  Story  on  Bailments,  §§  121  a,  621  a;  2  Kent  Com.  (6th  Ed.) 

356 ;  1  Domat,  pt.  1,  lib.  2,  tit.  9,  art.  2. 

Exceptions  sustained. 

A.  V.  Lynde  and  C.  Abbott,  E,  W,  Sanborn  with  them,  for  the  plaintiff 
No  counsel  appeared  for  the  defendant. 


BOSTON  ICE  COMPANY  v.   EDWARD   POTTER. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  June  28,  1877. 

\Reported  in  128  Massachusetts  Reports,  28.] 

Contract  on  an  account  annexed,  for  ice  sold  and  delivered  between 
April  1,  1874,  and  April  1,  1875.     Answer,  a  general  denial. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  without  a  jury, 
the  plaintiff  offered  evidence  tending  to  show  the  delivery  of  the  ice,  and  its 
acceptance  and  use  by  the  defendant  from  April  1,  1874,  to  April  1,  1875, 
and  that  the  price  claimed  in  the  declaration  was  the  market  price.  It 
appeared  that  the  ice  was  delivered  and  used  at  the  defendant's  residence 
in  Boston,  and  the  amount  left  daily  was  regulated  by  the  orders  received 
there  from  the  defendant's  servants ;  that  the  defendant,  in  1873,  was 
supplied  with  ice  by  the  plaintiff,  but,  on  account  of  some  dissatisfaction 
with  the  manner  of  supply,  terminated  his  contract  with  it;  that  the 
defendant  then  made  a  contract  with  the  Citizens'  Ice  Company  to  furnish 
him  with  ice  ;  that  some  time  before  April,  1874,  the  Citizens'  Ice  Company 
sold  its  business  to  the  plaintiff,  with  the  privilege  of  supplying  ice  to  its 
customers.  There  was  some  evidence  tending  to  show  that  the  plaintiff 
gave  notice  of  this  change  of  business  to  the  defendant,  and  informed  him 

1 2  H.  Bl.  254,  258  and  note.  ^  10  Johns.  102.  >  Taney,  583,  547. 
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of  its  intended  supply  of  ice  to  him ;  but  this  was  contradicted  on  the  part 
of  the  defendant. 

The  judge  found  that  the  defendant  received  no  notice  from  the  plaintiff 
until  after  all  the  ice  had  been  delivered  by  it,  and  that  there  was  no  contract 
of  sale  between  the  parties  to  this  action  except  what  was  to  be  implied 
from  the  delivery  of  the  ice  by  the  plaintiff  to  the  defendant  and  its  use  by 
him ;  and  ruled  that  the  defendant  had  a  right  to  assume  that  the  ice  in 
question  was  delivered  by  the  Citizens'  Ice  Company,  and  that  the  plaintiff 
could  not  maintain  this  action.    The  plaintiff  alleged  exceptions. 

•/.  P.  Farley,  Jr,,  for  the  plaintiff. 

J7.  C.  Bumpus  and  E,  M.  Johnson  for  the  defendant. 

Endigott,  J.  To  entitle  the  plaintiff  to  recover,  it  must  show  some 
contract  with  the  defendant.  There  was  no  express  contract,  and  upon  the 
facts  stated  no  contract  is  to  be  implied.  The  defendant  had  taken  ice 
from  the  plaintiff  in  1873,  but,  on  account  of  some  dissatisfaction  with  the 
manner  of  supply,  he  terminated  his  contract,  and  made  a  contract  for  his 
supply  with  the  Citizens'  Ice  Company.  The  plaintiff  afterward  delivered 
ice  to  the  defendant  for  one  year  without  notifying  the  defendant,  as  the 
presiding  judge  has  found,  that  it  had  bought  out  the  business  of  the 
Citizens'  Ice  Company,  until  after  the  delivery  and  consumption  of  the  ice. 

The  presiding  judge  has  decided  that  the  defendant  had  a  right  to  assume 
that  the  ice  in  question  was  delivered  by  the  Citizens'  Ice  Company,  and  has 
thereby  necessarily  found  that  the  defendant's  contract  with  that  company 
covered  the  time  of  the  delivery  of  the  ice. 

There  was  no  privity  of  contract  established  between  the  plaintiff  and 
defendant,  and  without  such  privity  the  possession  and  use  of  the  property 
will  not  support  an  implied  assumpsit  Hills  v.  Snell.^  And  no  presump- 
tion of  assent  can  be  implied  from  the  reception  and  use  of  the  ice,  because 
the  defendant  had  no  knowledge  that  it  was  furnished  by  the  plaintiff,  but 
supposed  that  he  received  it  under  the  contract  made  with  the  Citizens' 
Ice  Company.     Of  this  change  he  was  entitled  to  be  informed. 

A  party  has  a  right  to  select  and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  upon  him  without  his  consent.  It 
may  be  of  importance  to  him  who  performs  the  contract,  as  when  he  con- 
tracts with  another  to  paint  a  picture,  or  write  a  book,  or  furnish  articles 
of  a  particular  kind,  or  when  he  relies  upon  the  character  or  qualities  of  an 
individual,  or  has,  as  in  this  case,  reasons  why  he  does  not  wish  to  deal 
with  a  particular  party.  In  all  these  cases,  as  he  may  contract  with  whom 
he  pleases,  the  sufficiency  of  his  reasons  for  so  doing  cannot  be  inquired 
into.  If  the  defendant,  before  receiving  the  ice,  or  during  its  delivery,  had 
received  notice  of  the  change,  and  that  the  Citizens'  Ice  Company  could 
no  longer  perform  its  contract  with  him,  it  would  then  have  been  his  un- 
doubted right  to  have  rescinded  the  contract  and  to  decline  to  have  it 

1  104  Mass.  178,  177. 
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executed  by  the  plaintiff.  But  this  he  was  unable  to  do,  because  the 
plaintiff  failed  to  inform  him  of  that  which  he  had  a  right  to  know. 
Orcutt  V,  Nelson ;  ^  Winchester  v.  Howard  ; '  Hardman  v.  Booth ;'  Humble  v. 
Hunter ;  ^  Kobson  v,  Drummond.^  If  he  had  received  notice  and  continued 
to  take  the  ice  as  delivered,  a  contract  would  be  implied.  Mudge  v.  Oliver  ;* 
Orcutt  V.  Nelson ;  *  Mitchell  v.  Lapage.^ 

There  are  two  English  cases  very  similar  to  the  case  at  bar.  In  Schmal- 
ing  V,  Thomlinson/  a  firm  was  employed  by  the  defendants  to  transport 
goods  to  a  foreign  market,  and  transferred  the  entire  employment  to  the 
plaintiff,  who  performed  it  without  the  privity  of  the  defendants,  and  it  was 
held  that  he  could  not  recover  compensation  for  his  services  from  the 
defendants. 

The  case  of  Boulton  v,  Jones*  was  cited  by  both  parties  at  the  argu- 
ment. There  the  defendant,  who  had  been  in  the  habit  of  dealing  with  one 
Brocklehurst,  sent  a  written  order  to  him  for  goods.  The  plaintiff,  who  had 
on  the  same  day  bought  out  the  business  of  Brocklehurst,  executed  the 
order  without  giving  the  defendant  notice  that  the  goods  were  supplied  by 
him  and  not  by  Brocklehurst.  And  it  was  held  that  the  plaintiff  could 
not  maintain  an  action  for  the  price  of  the  goods  against  the  defendant.  It 
is  said  in  that  case  that  the  defendant  had  a  right  of  set-off  against  Brock- 
lehurst, with  whom  he  had  a  running  account,  and  that  is  alluded  to  in  the 
opinion  of  Baron  Bramwell,  though  the  other  judges  do  not  mention  it. 

The  fact  that  a  defendant  in  a  particular  case  has  a  claim  in  set-off  against 
the  original  contracting  party  shows  clearly  the  injustice  of  forcuig  another 
person  upon  him  to  execute  the  contract  without  his  consent,  against  whom 
his  set-off  would  not  be  available.  But  the  actual  existence  of  the  claim  in 
set-off  cannot  be  a  test  to  determine  that  there  is  no  implied  assumpsit  or 
privity  between  the  parties.  Nor  can  the  non-existence  of  a  set-off  raise 
an  implied  assumpsit.  If  there  is  such  a  set-off,  it  is  sulBcieut  to  state  that, 
as  a  reason  why  the  defendant  should  prevail ;  but  it  by  no  means  follows 
that  because  it  does  not  exist  the  plaintiff  can  maintain  his  action.  The 
right  to  maintain  an  action  can  never  depend  upon  whether  the  defendant 
has  or  has  not  a  defence  to  it. 

The  implied  assumpsit  arises  upon  the  dealings  between  the  parties  to 
the  action,  and  cannot  arise  upon  the  dealings  between  the  defendant  and 
the  original  contractor,  to  which  the  plaintiff  was  not  a  party.  At  the  * 
same  time,  the  fact  that  the  right  of  set-off  against  the  original  contractor 
could  not,  under  any  circumstances,  be  availed  of  in  an  action  brought 
upon  the  contract  by  the  person  to  whom  it  was  transferred  and  who 
executed  it,  shows  that  there  is  no  privity  between  the  parties  in  regard  to 
the  subject-matter  of  this  action. 

1  1  Gray,  686,  642.  «  97  Mass.  808.  «  1  H.  &  C.  808. 

«  12  Q.  B.  810.  •  2  B.  &  Ad.  303.  «  1  Allen,  74. 

7  Holt  N.  P.  268.  »  6  Taunt  147.  »  2  H.  &  N.  664. 
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It  is,  therefore,  immaterial  that  the  defendant  had  no  claim  in  set-off 
against  the  Citizens'  Ice  Company. 

We  are  not  called  upon  to  determine  what  other  remedy  the  plaintiff 
has,  or  what  would  be  the  rights  of  the  parties  if  the  ice  were  now  in 
existence.  Exceptions  overruled* 


AMOS  R.   EARLE  v.  JESSE  J.   COBURN. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  April  ^,  1881. 

[Reported  in  180  Masaachutetts  Reports,  596.] 

Contract  upon  an  account  anneied  for  the  board  and  stabling  of  the 
defendant's  horse,  from  April  14,  1877,  to  January  17,  1878.  Answer,  a 
general  denial  Trial  in  the  Superior  Court,  before  Dewey,  J.,  who  re- 
ported the  case  for  the  determination  of  this  court,  in  substance  as 
follows :  — 

It  was  in  evidence  that,  prior  to  April  14,  1877,  the  plaintiff  had  ex- 
changed the  horse  in  question  with  the  defendant  for  a  wagon;  that  a 
controversy  arose  between  them  as  to  the  character  of  the  trausaction,  and 
its  effect  upon  the  title  of  each  in  the  property  exchanged ;  that  the  defend- 
ant returned  the  horse  to  the  stable  of  the  plaintiff,  and  demanded  of  him 
the  wagon ;  that  the  plaintiff  refused  to  deliver  the  wagon,  and  the  defend- 
ant thereupon  left  the  horse  on  the  plaintiff's  premises  and  brought  an 
action  against  the  plaintiff  for  a  conversion  of  the  wagon  ;  that  at  the  trial 
of  that  action  the  then  plaintiff  introduced  evidence  to  show  that  the  trans- 
action was  of  such  a  character  that  the  then  defendant  acquired  no  title  in 
the  wagon,  and  that  he  acquired  no  title  in  the  horse ;  and  evidence  was 
introduced  by  the  then  defendant  to  show  that  the  exchange  was  complete, 
aud  that  he  acquired  title  to  the  wagon  and  parted  with  his  title  to  the 
horse;  and  that  in  that  action  the  jury  returned  a  verdict  for  the  defend- 
ant, upon  which  judgment  was  duly  entered  by  the  court. 

It  was  also  in  evidence  at  the  trial  of  the  present  action  that,  at  the  time 
the  defendant  left  the  horse  at  the  plaintiff's  stable,  both  parties  disclaimed 
ownership ;  that  the  plaintiff  told  the  defendant  that  if  he  left  it  on  his 
premises  he  must  do  so  on  his  own  responsibility  and  expense ;  that  the 
defendant  told  the  plaintiff  he  would  have  nothing  more  to  do  with  the 
horse,  and  would  not  be  responsible  for  it;  that,  on  August  1,  1877, 
the  plaintiff  told  the  defendant  that  he  had  got  a  horse  of  his  at  his  stable 
and  should  charge  him  for  its  board  and  keeping,  and  that  the  defendant 
replied  that  he  had  no  horse  at  the  plaintiff's  stable. 

The  horse  was  fed  and  stabled  by  the  plaintiff  during  the  whole  time 
embraced  in  the  declaration,  and  the  defendant  made  no  other  provision 
for  his  care  and  keeping,  and  did  not  demand  him  of  the  plaintiff,  and  gave 
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him  no  orders  respecting  the  same ;  and  the  plaintiff  testified  that  he  Tiever 
sent  the  defendant  any  bill  for  board  and  stabling  of  the  horse,  and  never 
made  any  demand  except  as  stated  in  the  interview  of  August  1, 1877. 

Upon  this  evidence,  the  judge  ruled  that  the  action  could  not  be  main- 
tained, directed  a  verdict  for  the  defendant,  and  reserved  the  question  of 
the  correctness  of  the  ruling  for  the  determination  of  this  court. 

J.  Hopkins  for  the  plaintiff. 

A,  G,  BvUock  for  the  defendant. 

Lord,  J.     This  case  cannot  be  distinguished  in  principle  from  Whiting 
V,  Sullivan.^     In  that  case  it  was  said,  '*  As  the  law  will  not  imply  a  prom- 
ise, where  there  was  an  express  promise,  so  the  law  will  not  imply  a  promise 
of  any  person  against  his  own  express  declaration  ;  because  such  declaration 
is  repugnant  to  any  implication  of  a  promise."     As  applicable  to  that  case 
and  to  the  case  at  bar,  this  language  is  entirely  accurate.     There  may  be 
cases  where  the  law  will  imply  a  promise  to  pay  by  a  party  who  protests 
he  will  not  pay ;  but  those  are  cases  in  which  the  law  creates  a  duty  to 
perform  that  for  which  it  implies  a  promise  to  pay,  notwithstanding  the 
party  owing  the  duty  absolutely  refuses  to  enter  into  an  obligation  to  per- 
form it.     The  law  promises  in  his  stead  and  in  his  behalf.     If  a  man  abso- 
lutely refuses  to  furnish  food  and  clothing  to  his  wife  or  minor  children, 
there  may  be  circumstances  under  which  the  law  will  compel  him  to  per- 
form his  obligations,  and  will  of  its  own  force  imply  a  promise  against  his 
protestation.     But  such  promise  will  never  be  implied  against  his  protest, 
except  in  cases  where  the  law  itself  imposes  a  duty ;  and  this  duty  must 
be  a  legal  duty.    The  argument  of  the  plaintiff  rests  upon  the  ground  that 
a  moral  duty  is  sufficient  to  raise  an  implied  promise,  as  well  as  a  legal 
duty.    He  cites  no  authority  for  this  proposition,  and  probably  no  authority 
can  be  found  for  it.     The  common  law  deals  with  and  defines  legal  duties, 
not  moral.     Moral  duties  are  defined  and  enforced  in  a  different  forum. 
Under  the  particular  circumstances  of  this  case,  it  would  be  futile  to  in- 
quire what  moral  duties  were  involved,  or  upon  whom  they  devolved.     It 
is  sufficient  to  say  that  no  such  legal  duty  devolved  upon  the  defendant  as 
to  require  him  to  pay  for  that  for  which  he  refused  to  become  indebted. 
In  Boston  Ice  Co.  v.  Potter,^  the  court  refused  to  hold  the  defendant  to  an 
implied  promise  to  pay  for  ice  which  he  had  received  and  consumed  during 
a  year  or  more  ;  and  this  upon  the  ground  that  a  promise  will  not  neces- 
sarily be  implied  from  the  mere  fact  of  having  derived  a  benefit.    The  cases 
arising  in  this  country  and  in  England  are  collated  in  the  opinion  in  that 
case.     Those  cases,  equally  with  Whiting  v.  Sullivan,^  sustain  the  ruling  of 
the  presiding  judge  in  this  case.  Judgment  on  the  venUcL* 

1  7  Mass.  107.  '  128  Mass.  28. 

*  Force  v.  Haines,  2  Harr.  (N.  J.)  885,  accord,  ^Eb, 
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SECTION  n, 

UNINTENTIONALLY. 


WALKER  V.   MATTHEWS. 
In  the  Queen's  Bench  Division,  November  16,  1881. 

[Reported  in  Law  Reports^  8  Q^een*s  Bench  Division,  109.] 

Appeal  from  the  HuDtingdon  County  Court. 

The  plaintiff  sued  for  the  delivery  of  two  cows  and  two  calves  belonging 
to  him,  valued  at  45/.,  and  for  special  damages  caused  by  their  detention. 

The  defendant  counter-claimed  in  respect  of  the  keep  of  the  cows  and 
calves  during  the  time  they  had  been  in  his  possession,  and  also  for  money 
paid  and  expenses  incurred  in  respect  of  them  respectively,  15/.  19«.,  after 
allowing  for  the  value  of  the  milk  of  the  cows. 

At  the  trial  before  the  County  Court  judge  and  a  jury,  it  appeared  that 
on  the  7th  of  June,  1880,  the  two  cows,  then  in  calf,  were  stolen  from  the 
plaintiff's  field.  On  the  11th  of  June,  the  thief,  having  driven  them  thirty 
miles,  sold  them  in  market  overt  to  a  cattle  dealer,  who  on  the  16th  of 
June  sold  them  to  the  defendaut,  a  bona  fide  purchaser  for  value  and  with- 
out notice  of  the  felony.  On  the  21st  of  June,  the  plaintiff,  having  traced 
the  cows,  demanded  them  of  the  defendant,  who  refused  to  give  them  up. 
They  calved  while  in  his  possession,  and  were  also  ill  of  foot  and  mouth 
disease  for  a  time.  On  the  5th  of  April,  1881,  the  thief  was  convicted  of 
stealing  the  cows,  and  on  the  9th  of  April  notice  of  the  conviction  was 
given  to  the  defendant,  and  the  cows  and  calves  were  demanded  of  him  on 
behalf  of  the  plaintiff.  The  plaintiff  established  his  right  to  the  beasts, 
and  objected  that  the  defendant  could  not  in  law  recover  for  the  keep  of 
them.  The  judge  overruled  the  objection.  The  jury  found  a  verdict  for 
the  plaintiff  on  the  claim,  and  for  the  defendant  loL  19«.  on  the  counter- 
claim, and  judgment  to  that  amount  on  the  counter-claim  was  given  for  the 
defendant. 

A  rule  having  been  obtained  calling  on  the  defendant  to  show  cause  why 
judgment  for  the  plaintiff  on  the  counter-claim  should  not  be  entered, 

Cockerell  showed  cause.  On  conviction  of  the  thief,  the  property  revested 
in  the  plaintiff ;  ^  and  it  is  admitted  that  he  could  recover  the  animals,  and 
even  the  value  of  the  milk.  Scattergood  v.  Sylvester.*  Credit  has  there- 
fore been  given  for  the  value  of  the  milk  yielded  by  the  cows  while  in 

«  24  &  25  Vict.  c.  96,  s.  100. 

s  15  Q.  B.  506 ;  19  L.  J.  K.  s.  Q.  B.  447. 
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possession  of  the  defendant.  But  he  is  entitled  to  be  repaid  for  the  cost  of 
their  keep,  at  least  up  to  the  conviction  and  demand.  Until  the  convic- 
tion the  property  was  in  him,  and  he  might  have  sold  the  beasts ;  instead 
of  doing  so  he  took  care  of  them,  and  kept  them  during  a  time  in  which 
they  were  ill,  and  therefore  unremunerative. 

[Lopes,  J.  He  was  keeping  his  own  property,  and  cannot,  in  the  absence 
of  any  contract  with  the  plaintiff,  claim  from  him  the  costs  of  keep.] 

It  must  be  conceded  then  that  his  position  is  even  worse  as  regards  the 
expense  of  keeping  them  after  the  conviction  and  demand^  when  the  property 
revested  and  the  detention  became  wrongful. 

W.  Garth,  in  support  of  the  rule,  was  not  heard. 

Grove,  J.  The  judgment  for  the  counter-claim  was  wrong  in  law,  and 
the  appeal  must  be  allowed. 

LoPKs,  J.,  concurred.  Rule  ahsolvU. 


GILLET,  Administrator  of  CLEMENS  v.  MAYNARD. 

In  the  Supreme  Court  op  Judicature  of  New  York,  November 

Term,  1809. 

[Reported  in  5  Johnaon,  85.] 

• 

This  was  an  action  of  assumpsit  for  money  had  and  received  to  the  use 
of  the  plaintiif ;  and  for  work  and  labor  performed,  money  lent,  etc.  Plea, 
non  a88ump9U,  The  cause  was  tried  at  the  Oneida  circuit,  in  Jime,  1809, 
before  Mr.  Justice  Yates. 

At  the  trial,  the  plaintiff  offered  to  give  in  evidence  a  parol  contract, 
between  the  intestate  and  the  defendant,  for  the  sale  of  one  hundred  acres 
of  land,  and  that  a  sum  of  mpney  had  been  paid  by  the  intestate,  and  who 
had,  after  the  making  of  the  contract,  and  while  in  possession  of  the  land, 
under  the  contract  of  sale,  performed  labor  in  clearing  it,  and  that  the  de- 
fendant had  since  violated  and  abandoned  the  contract.  The  counsel  for 
the  defendant  objected  to  this  evidence ;  but  the  judge  admitted  it,  subject 
to  the  opinion  of  the  court  upon  the  facts  as  they  should  appear  on  the  evi- 
dence. The  plaintiff  then  proved,  that  in  May,  1803,  Clemens,  the  intes- 
tate, made  a  parol  contract  with  the  defendant,  for  the  purchase  of  one 
hundred  acres  of  land,  in  the  Oneida  Reservation,  at  $8  per  acre.  $20  were 
paid  ;  and  one-half  of  the  purchase-money  was  to  be  paid  in  1812,  when  the 
defendant's  bond  and  mortgage,  given  to  the  State  for  the  land,  became 
due,  and  the  residue  in  a  reasonable  time  thereafter.  This  was  proved  by 
a  witness  who  was  present  at  the  conversations  between  the  intestate  and 
the  defendant,  and  while  the  former  was  in  possession  of  the  land.  It  ap- 
peared also,  that  the  intestate,  in  1803,  sold  fifty  acres  of  the  land  to  A.  C, 
who  agreed  to  pay  the  purchase-money  to  the  defendant,  and  who  accord- 
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ingly  paid  him  8133.  In  November,  1807,  the  plaintiff  called  on  the  de- 
fendant, who  exhibited  to  him  an  account,  in  which  he  acknowledged  that 
he  had  received  of  the  intestate  various  payments  on  account  of  the  land, 
making  the  sum  of  $188,  and  with  the  interest  amounting  to  $263.36.  It 
was  also  proved,  that  the  intestate  clearecl,  enclosed,  and  sowed  eight  acres 
of  the  land.  In  the  autumn  of  1807,  the  plaintiff  offered  to  pay  the  de- 
fendant $24.60,  on  account  of  the  fifty  acres  possessed  by  the  intestate, 
which  the  defendant  refused  to  receive ;  and  when  the  plaintiff  demanded 
a  deed,  he  refused  to  give  any,  or  to  do  anything  about  it.  In  December 
following,  the  plaintiff  made  a  formal  tender  of  the  mouey,  and  demanded 
a  deed ;  but  the  defendant  would  not  receive  it,  or  execute  a  deed. 

The  defendant  proved,  that  the  intestate  by  his  agreement  was  to  pay 
$400  in  1803,  and  that  the  residue  of  the  purchase-money  was  to  be  se- 
cured by  bond  and  mortgage,  and  the  deed  to  be  given  when  the  first 
payment  was  made;  that  in  the  autumn  of  1807,  the  defendant  took  pos- 
session of  the  fifty  acres  which  the  intestate  had  possessed,  and  sold  them 
to  another  person. 

The  judge  charged  the  jury,  that  the  plaintiff  was  entitled  to  recover, 
not  only  for  the  money  paid  by  the  intestate,  but  also  for  the  clearing  and 
improvements  on  the  land.  The  jury  found  a  verdict,  accordingly,  for 
$413.36. 

A  motion  was  made  to  set  aside  the  verdict ;  and  the  case  was  submitted 
to  the  court,  without  argument. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  This  was  an  action 
for  money  had  and  received,  and  for  work,  labor,  and  services.  The  object 
of  the  suit,  as  appears  by  the  case,  was  to  recover  back  money  paid  by  the 
intestate  to  the  defendant,  on  a  parol  contract  for  the  purchase  of  a  tract 
of  land,  which  contract  had  never  been  fully  executed  ;  and  also  to  recover 
compensation  for  the  improvements  made  by  the  intestate  while  in  posses- 
sion of  the  land  under  such  contract.  It  does  not  satisfactorily  appear 
from  the  case,  what  were  the  precise  terms  of  the  contract  made  in  the 
year  1803.  It  is  obvious,  however,  from  what  passed  between  the  parties 
in  the  spring  of  1807,  that  neither  of  them  pretended  that  the  terms  of 
the  contract  had  been  complied  with.  The  conduct  of  the  defendant  can 
be  viewed  in  no  other  light  than  as  a  relinquishment  of  the  contract.  He 
refused  to  receive  any  more  money  from  the  plaintiff.  He  took  back  the 
possession  of  the  premises,  which  had  previously  been  in  the  possession  of 
the  intestate ;  offered  them  for  sale^  and  actually  delivered  over  the  pos- 
session to  a  third  person.  These  acts  are  altogether  inconsistent  with  a 
claim  to  have  the  contract  completed.  If  the  contract  be  considered  as 
rescinded,  no  doubt  can  be  entei*tained  but  that  the  plaintiff  is  entitled  to 
recover  back  the  money  paid  by  the  intestate.  The  case  of  Towers  v. 
Barrett  ^  fully  establishes  the  principle,  that  assumpsit  for  money  had  and 

M  T.  R,  188. 
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received  lies  to  recover  back  money  paid,  on  a  contract  which  is  put  an 
end  to ;  either  where,  by  the  terms  of  the  contract,  it  is  left  in  the  plain- 
tiffs power  to  rescind  it,  by  any  act,  and  he  does  it,  or  where  the  defendant 
afterwards  assents  to  its  being  rescinded.  I  see  no  ground,  therefore,  upon 
which  the  defendant  can  resist  a  reimbursement  of  the  sums  he  has  received 
as  a  payment  upon  the  contract  which  he  has  himself  put  an  end  to.  The 
plaintiff,  however,  ought  not  to  have  recovered  any  compensation  for  the 
improvements.  There  was  no  express  or  implied  undertaking  by  the  de- 
fendant to  pay  for  them.  When  the  work  was  done  by  the  intestate,  it 
was  for  his  own  benefit;  and  if  he  voluntarily  abandoned  his  contract, 
without  any  stipulation  as  to  the  improvements,  he  must  be  deemed  to 
have  waived  all  claim  to  any  compensation  for  them. 

The  verdict  ought,  therefore,  to  be  reduced  to  8263.36,  being  the  money 
actually  advanced,  and  the  interest.  Upon  thd  plaintifiTs  consenting  to 
take  judgment  for  that  sum  only,  and  to  remit  the  residue,  the  motion  on 
the  part  of  the  defendant  will  be  denied ;  otherwise  it  is  granted  with  costs 
to  abide  the  event.  Judgment  (iccordingly. 


SHREVE  V,   GRIMES. 
In  the  Court  of  Appeals  of  Kentucky,  October  20,  1823. 

{Reported  m  4  LituU,  220.) 

Under  a  decree  in  favor  of  the  now  appellant,  the  miUs  and  farm  of  a 
certain  Thomas  Caldwell  were  sold,  and  the  appellant  became  the  purchaser. 
Grimes,  the  present  appellee,  resided  upon  the  estate  at  the  time,  claiming 
under  some  contract  made  with  Caldwell,  as  a  purchoser  from  him  ;  but  of 
what  kind  does  not  appear  in  this  cause.  Immediately  after  the  purchase, 
Grimes  agreed  to  become  the  tenant  of  the  appellant,  and  to  receive  and 
hold  possession  under  him,  for  one  year ;  and  accordingly,  an  article  of 
agreement  was  entered  into  and  signed  by  the  parties,  in  which  the  ap|)ellee 
stipulated  to  pay  the  i*ent  of  $750,  and  passed  his  notes  for  the  same, 
payable  by  instalments  of  three,  sii,  nine,  and  twelve  months,  each  being 
$187.50  ;  and  at  the  end  of  the  term,  bound  himself  to  restore  the  estate. 
The  appellant  stipulated  to  keep  the  appellee  in  possession,  and  to  allow 
the  appellee  a  credit  for  such  necessary  and  lasting  improvements  or 
repairs  as  should  be  requisite  in  the  opinion  of  the  appellee,  and  be 
consented  to  by  the  appellant,  during  the  term,  to  the  amount  of 
$226.80,  and  no  more,  on  the  lost  instalments.  At  the  close  of  this  year, 
a  new  lease  was  made  for  one  year  longer,  and  reduced  to  writing,  in  the 
form  of  an  article  of  agreement  signed  by  the  parties,  in  which  the  same 
rent  was  stipulated,  with  a  little  variation  as  to  the  instalments  ;  and  also 
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an  agreement  that  the  last  instalment,  which  was  $200,  might  be  expended 
"  in  repairs  to  said  mills,  provided  that  the  necessary  repairs  to  the  mills 
might  require  that  sum  within  the  year,  in  the  opinion  and  judgment  of 
both  parties,  or  so  much  thereof  as  might  be  judiciously  expended  in  repairs, 
in  the  judgment  of  both  parties." 

After  the  close  of  the  last  year,  the  appellee  brought  this  action  of  as- 
sumpsit, and  declared  in  two  counts  for  work  and  labor,  care,  diligence,  and 
materials  expended  on  the  mills  and  farm  aforesaid,  during  the  existence  of 
the  aforesaid  leases,  and  exhibited  and  proved  a  large  account  for  improve- 
ments done  upon  the  premises,  of  nearly  $1400  value,  and  showed  that 
the  prices  were  reasonable.  He  also  proved,  that  while  he  was  building  a 
bridge  across  the  mill-dam,  the  appellant  was  there  and  dined  with  the 
appellee,  and  said  in  conversation  at  that  time  that  the  job  was  an  ardu- 
ous undertaking,  but  he  had  no  doubt  it  would  be  useful ;  that  the  appel- 
lant lived  in  the  neighborhood,  and  was  at  and  passed  the  mills  frequently, 
and  as  often  conversed  with  the  appellee  while  the  work  was  doing ;  but 
the  witnesses  did  not  hear  what  was  said.  One  of  these  occasions  was 
while  the  appellee  was  clearing  of  land,  which  was  an  act  directly  contrary 
to  the  stipulations  of  the  lease.  One  witness  deposed,  that  on  the  day  of 
sale  the  commissioner  appointed  to  execute  the  decree,  by  selling  the  farm 
and  mills,  who  is  since  dead,  informed  him  that,  the  appellant  had  bought 
the  land  and  mills  ;  but  the  appellee  was  to  keep  them,  and  had  purchased 
them  of  the  appellant  by  a  parol  agreement,  and  was  to  pay  interest  at  the 
rate  of  ten  per  centum  per  annum  on  the  amount  of  the  price,  which  was 
the  same  sum  due  from  Caldwell  to  the  appellaut,  for  which  the  land  was 
sold,  that  is,  $5000,  with  some  interest  and  costs,  imtil  he,  the  appellee, 
paid  up  the  price.  The  witness  further  stated,  that  in  a  conversation  with 
the  appellant,  a  few  days  afterwards,  the  precise  expressions  of  which  he 
could  not  recollect,  his  impression  was,  that  he  understood  about  the  same 
thing  from  the  appellant  which  he  had  learned  from  the  commissioner. 
But  some  time  afterwards,  he,  the  witness,  was  informed  that  the  appellee 
held  the  mills  under  lease. 

The  appellant  on  his  part  introduced  the  leases,  or  two  articles  of  agree- 
ment, which  appeared  to  be  in  his  own  handwriting,  except  the  signatures 
of  the  witnesses  and  appellee.  He  proved  that  at  the  dojse  of  the  first 
year  he  settled  with  the  appellee,  and  gave  him  credit  for  an  account  for 
improvements  and  repairs,  to  the  amount  of  $211.75,  being  all  the  im- 
provements then  claimed,  and  took  his  note  for  the  balance  of  rent  then 
due,  on  which  he,  the  appellee,  afterwards  confessed  judgment,  after  a  small 
credit  was  indorsed  for  grinding  and  sawing.  This  last  witness,  who  was 
the  appellant's  son-in-law,  heard  no  further  claim  for  improvements  at  that 
time.  The  same  witness  further  stated,  that  at  the  time  the  second  agree- 
ment or  lease  was  entered  into,  he  went  with  the  appellant  t-o  the  appellee's 
house,  when  the  appellant  proposed  to  rent  the  mills  another  year.     The 
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appellee  appeared  to  be  angry,  and  observed  that  he  might  as  well  die  bj 
the  sword  as  famine  ;  but  after  a  while  he  was  reconciled  and  entered  into 
the  second  agreement.  This  was,  in  substance,  all  the  evrdence,  except 
such  as  went  either  to  increase  or  diminish,  on  the  respective  sidesi,  the 
value  of  the  improvements  for  which  the  suit  was  brought. 

The  appellee,  on  this  evidence,  contended  that  there  was  a  sale  to  him, 
verbally,  of  the  farm  and  mills,  known  only  to  the  commissioner ;  that  the 
leases  were  only  colorable,  to  cover  the  interest  of  ten  per  centum  on  the 
price ;  while  the  appellant  insisted  for  the  transaction  being  as  stated  upon 
the  face  of  the  writings,  and  that  there  was  no  sale. 

The  counsel  for  the  appellee  moved  the  court  to  instruct  the  jury,  that 
if  they  should  find  from  the  evidence  that  the  appellee  made  the  improve- 
ments claimed,  under  a  verbal  agreement  for  the  purchase  of  the  property 
which  had  never  been  consummated  or  reduced  to  writing,  the  appellee  was 
entitled  to  a  verdict  for  their  value,  so  far  as  the  improvements  were 
necessa^  and  valuable  to  the  appellant,  as  pi'oprietor  of  the  soil,  and  made 
with  his  privity,  consent,  and  approbation.  This  instruction  was  given  by 
the  court. 

The  appellant  moved  the  court  on  his  part  to  instruct  the  jury,  that  if 
they  were  satisfied,  from  the  evidence,  that  the  contracts  for  renting  the 
premises  were  reduced  to  writing,  they  could  not  find  for  the  appellee  in 
this  form  of  action,  unless  the  parties  authorized  the  making  of  the  improve- 
ments by  some  subsequent  contract.  This  application  was  overruled  by 
the  court. 

After  verdict,  the  appellant  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  law  and  evidence  of  the  case.  This  motion  was, 
also,  overruled.  And  the  appellant,  having  excepted  to  these  opinions  and 
spread  the  evidence  upon  the  record,  has  brought  the  whole  case  before  this 
court  by  appeal ;  and  in  his  assignment  of  error  complains  of  these  de- 
cisions of  the  court  below. 

The  principle  involved  in  the  instruction  given  by  the  court  below  con- 
tains within  it  this  simple  inquiry,  can  a  person  who  has  bought  and 
possesses  land  by  a  parol  contract,  which  cannot  be  enforced  under  our  act 
to  prevent  frauds  and  perjuries,  recover  from  his  vendor  the  ameliorations 
and  improvements  made  upon  the  land,  while  he  thus  held  it,  in  an  action 
of  assumpsit  1 

It  has  been  already  settled  by  this  court,  in  the  case  of  Keith  v.  Patop,^ 
that  the  consideration  paid  for  land  under  such  circumstances  may  be  re- 
covered back ;  and  it  seems  evident,  that  an  action  for  money  had  and 
received,  or  detinue  or  trover  for  the  property  paid,  or  a  quantum  meruit 
for  labor  and  services,  paid  as  the  price  of  the  land,  might  be  recovered 
back.  But  whether  the  ameliorations  of  the  soil  made  in  the  mean 
time  can  be  so  recovered,  is  a  different  question.     No  doubt,  the  party,  in 

1  1  Marah.  23. 
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some  such  cases,  is  entitled  to  some  remedy  for  improvements,  and  the  op- 
posite side  for  rents  and  profits ;  and  this  court  has,  in  suits  in  chancery, 
directed  one*  to  be  discounted  against  the  other.  But  still  this  does  not 
answer  the  question,  whether  any  action  at  law  can  be  brought,  and  if  so,  is 
this  the  proper  onel  The  jurisdiction  of  a  court  of  equity  over  a  sub- 
ject is  not  conclusive  that  no  action  at  law  will  lie. 

We  have  said,  that  in  some  such  cases  recovery  for  ameliorations  may 
be  had.  But  we  would  not  be  understood  as  saying  that  such  recovery 
could  be  had  in  every  case ;  for  if  the  purchaser  should  choose  to  live  upon 
the  land  at  such  an  uncertainty,  and  should  make  such  amelioration,  and 
should  himself  disaffirm  the  contract  and  never  offer  to  fulfil  it,  and  cast 
the  improvements  made  upon  the  hands  of  his  adversary,  and  thus  attempt 
to  make  him  a  debtor  to  that  amount,  against  his  consent,  and  without  his 
default,  the  right  to  recover  the  value  of  improvements,  in  such  case,  would 
be  very  problematical.  At  all  events,  if  in  such  case  they  could  be  recovered, 
it  could  not  be  in  an  implied  assumpsit ;  for  there  would  be  no  ground  to 
presume  a  promise  or  undertaking. 

If  we  take  this  case  on  a  still  broader  ground,  we  should  be  at  a  loss  to 
perceive  the  principle  on  which  an  action  of  assumpsit  could  be  maintained. 
In  the  case  of  money  or  property  paid  to  the  vendor,  for  the  laud  itself, 
when  he  had  only  given  his  promise  to  convey,  and  should  refuse  to  fulfil 
it,  as  such  promise  is  of  no  avail  in  law,  the  price  may  be  recovered  back, 
on  the  principle  that  the  consideration  ou  which  it  was  paid  happens  to 
fail.  But,  with  regard  to  ameliorations  made  under  such  circumstances, 
they  are  not  designed  for  the  use  of  the  seller.  He  is  not  instrumental  in 
causing  them  to  be  made,  as  he  is  in  case  of  payment  of  the  price.  They 
may  or  may  not  be  made,  at  the  election  of  the  purchaser ;  and  in  searching 
the  principles  over  for  which  an  implied  assumpsit  will  lie,  we  discover  not 
one  which  would  support  the  action.  If  the  seller  can  be  at  all  made  liable 
for  them,  it  must  be  on  the  principle  of  equity,  that  he  ought  not,  when  the 
improvements  are  delivered  over  to  him,  to  be  enriched  by  another's  loss. 

It  is  true,  an  implied  assumpsit  will  lie  for  work  and  labor  done  for  the 
defendant  upon  his  request  and  assent,  without  any  fixed  price  or  any  ex- 
press promise  to  pay  ;  but  the  labor  must  be  his,  and  the  work  be  done  for 
him,  and  not  for  another,  and  the  work  afterwards  happen  to  become  his, 
before  the  action  can  be  sustained.  We,  therefore,  conceive  that  whatever 
remedy  the  appellee  may  have,  it  is  not  by  an  implied  assumpsit  for  work 
and  labor,  and  that  the  court  below  consequently  eiTed  in  instructing  the 
jury  that  the  appellee  was  entitled  to  recover,  if  the  facts  should  be  as 
he  contended.  If  this  question  was  not  against  the  appellee,  we  should 
not  be  disposed  to  disturb  the  verdict,  because  the  court  overruled  the  ap- 
plication to  instruct  made  by  the  appellant.  The  proposition  made  by  him 
involved  in  it  the  principle,  that  the  writings  controlled  the  contract  and 
excluded  the  parol  evidence  of  a  verbal  sale.  It  is  true  that  writings  can- 
VOL.  n. — 19 
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not,  in  general,  be  affected  or  varied  by  parol  proof ;  but  it  is  the  effect  of 
the  statutes  against  usury  to  alter  this  principle,  and  to  let  in  the  parol 
proof,  to  show  thereby  that  there  was  usury,  although  the  writings  negative 
the  fact. 

As  to  the  question  of  a  new  trial,  it  is  unnecessary  to  say  anything,  as  it 
necessarily  results  from  the  opinion  already  expressed,  that  the  court  below 
ought  not  to  have  permitted  the  verdict  to  stand. 

The  judgment  must  be  reversed  with  costs,  and  the  verdict  be  set  aside, 
and  the  cause  be  remanded,  for  new  proceedings  to  be  there  had,  not  in- 
consistent with  this  opinion. 


SAMUEL  ALBEA  v.   WILLIAM  GRIFFIN  et  oL 
In  the  Supreme  Court  of  North  Carolina,  June  Term,  1838. 

[Reported  in  2  Devereux  fr  Battle,  Equity ,  9.] 

This  was  a  bill  for  the  specific  execution  of  a  contract  for  the  sale  of  a 
tract  of  land  containing  fifty  acres.  The  defence  was  the  act  of  1819 
avoiding  parol  contracts  for  the  sale  of  land  and  slaves. 

Upon  the  hearing  the  case  was,  that  the  ancestor  of  the  defendants  con- 
tracted to  convey  the  land  to  the  plaintiff  for  fifty  dollars,  to  be  taken  up 
in  goods  at  the  store  of  the  plaintiff;  that  the  goods  were  in  part  delivered  ; 
that  the  land  was  surveyed,  and  the  plaintiff  put  in  possession  of  it  by  the 
vendor ;  that  he,  the  plaintiff,  built  a  house  upon  it ;  and  that  the  vendor 
gave  him  the  assistance  in  raising  it  which  is  usual  between  neighbors  in 
the  countty.  The  vendor  died  without  having  executed  a  deed  for  the 
land,  and  it  descended  to  the  defendants. 

CcUdwell  for  the  plaintiff. 

Burton  for  the  defendant. 

Gaston,  J.,  after  stating  the  facts  as  above,  proceeded :  It  is  objected 
on  the  part  of  the  defendants  that  by  our  act  of  .1819  all  parol  contrncU 
to  convey  land  are  void,  and  that  no  part  performance  can,  in  this  State, 
take  a  parol  contract  out  of  the  operation  of  that  statute.  We  admit  this 
objection  to  be  well  founded,  and  we  hold  as  a  consequence  from  it  that,  the 
contract  being  void,  not  only  its  specific  performance  cannot  be  enforced, 
but  that  no  action  will  lie  in  law  or  equity  for  damages  because  of  non- 
performance. But  we  are  nevertheless  of  opinion  that  the  plaintiff  has  an 
equity  which  entitles  him  to  relief,  and  that  parol  evidence  is  admissible 
for  the  purpose  of  showing  that  equity.  The  plaintiff's  labor  and  money 
have  been  expended  on  improving  property  which  the  ancestor  of  the 
defendants  encouraged  him  to  expect  should  become  his  own,  and  by  the 
act  of  God,  or  by  the  caprice  of  the  defendants,  this  expectation  has  been 
frustrated.     The  consequence  is  a  loss  to  him  and  a  gain  to  them.     It  is 
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against  conscience  that  they  should  be  enriched  by  gains  thus  acquired  to 
his  injury.  Baker  and  Wife  v.  Carson.^  If  they  repudiate  the  contract, 
which  they  have  a  right  to  do,  they  must  not  take  the  improved  propeity 
from  the  plaintiff  without  compensation  for  the  additional  value  which 
these  improvements  have  conferred  upon  the  propei*ty. 

The  court  therefore  directs  that  it  be  refetred  to  the  clerk  of  this  court, 
to  inquire  and  report  what  is  the  additional  value  conferred  on  the  land  in 
question  by  the  improvements  of  the  plaintiff,  and  that  he  state  an  account 
between  the  parties,  charging  the  plaintiff  with  a  fair  rent  since  the  death 
of  Andrew  Griffin,  and  crediting  him  with  what  has  been  advanced  towards 
payment  for  said  land,  and  with  the  amount  of  the  additional  value  so 
conferred  upon  it 

Per  Curiam^  Decree  accordingly^ 

JOHN  BRIGHT  v.  JOHN  W.   BOYD. 

In  thb  Circuit  Court  of  the  United  States  for  the  First  Circuit, 

Mat  Term,  1841. 

[Reported  in  1  Story,  478.] 

Bill  in  equity.  The  defendant  recovered  judgment  in  a  suit  at  law 
against  the  plaintiff  for  possession  of  an  estate  which  the  plaintiff  claimed 
to  own  by  intermediate  conveyances  under  an  administration  sale.  The 
defect  in  the  plaintiff's  title  was  due  to  the  failure  of  the  administrator  to 
file  a  bond  as  required  by  law.  The  plaintiff,  at  the  time  of  his  purchase, 
supposed  that  this  bond  had  been  filed,  and  he  seeks  to  recover  compensa- 
tion for  permanent  improvements  made  upon  and  greatly  enhancing  the 
value  of  the  estate.' 

Stort,  J.  The  case,  then,  resolves  itself  into  the  mere  consideration, 
whether  the  plaintiff  is  entitled  to  any  allowance  for  the  improvements  made 
by  him,  or  by  those  under  whom  he  claims  title,  so  far  as  those  improvements 
have  been  permanently  beneficial  to  the  defendant  and  have  given  an  en- 
hanced value  to  the  estate.  There  is  no  doubt  that  the  plaintiff  in  the 
present  bill  is  a  borui  fide  purchaser  for  a  valuable  consideration,  without 
notice  of  any  defect  in  his  title.  Indeed,  he  seems  to  have  had  every  reason 
to  believe  that  it  was  a  valid  and  perfect  title ;  and  this  also  seems  to  have 
been  the  predicament  of  all  the  persons  who  came  in  under  the  title  by  the 
administration  sale ;  for  it  is  not  pretended  that  any  one  of  them  had  actual 
notice  that  no  bond  was  given  to  the  Judge  of  probate  previous  to  the  sale. 
And,  indeed,  all  of  them,  including  the  purchaser  at  the  sale,  acted  upon 

^  1  Dev.  &  Bat.  881. 

^  This  statement  of  facts,  containing  all  that  is  necessary  to  an  understanding  of  the 
case,  has  been  substituted  for  the  statement  found  in  the  report.  —  Ed. 
*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 
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the  entire  confidence  that  all  the  prerequisites  necessary  to  give  validity  of 
the  sale  had  been  strictly  complied  with.  The  original  purchaser  was,  if  at 
all,  affected  only  by  the  constructive  notice  which  put  him  upon  inquiry  as 
to  the  facts  necessary  to  perfect  the  right  to  selL  The  statute  of  Maine  of 
27th  of  June,  1820,  ch.  47,  commonly  called  the  Betterment  Act,  will  not 
aid  the  plaintiff;  for  that  statute  applies  only  to  cases  where  the  tenant 
has  been  in  actual  possession  of  the  lands  for  six  years  or  more  before  the 
action  brought  by  virtue  of  a  possession  and  improvement,  which  term  had 
not  elapsed  when  this  writ  of  entiy  was  brought.  So  that  in  fact  the  whole 
reliance  of  the  plaintiff  must  be  upon  the  aid  of  a  court  of  equity  to  decree 
an  allowance  to  him  for  the  improvements  made  by  him  and  those  under 
whom  he  claims,  upon  its  own  independent  principles  of  general  justice. 

Two  views  are  presented  for  consideration.  First,  that  the  defendant 
has  lain  by  and  allowed  the  improvements  to  be  made  without  giving  any 
notice  to  the  plaintiff,  or  to  those  under  whom  he  claims,  of  any  defect  in 
their  title ;  which  of  itself  constitutes  a  just  ground  of  relief.  Secondly, 
that  if  the  defendant  is  not,  by  reason  of  his  minority  and  residence  in 
another  State  at  the  time,  affected  by  this  equity,  as  a  case  of  constnictive 
fraud  or  concealment  of  title ;  yet  that,  as  the.  improvements  were  made 
bona  fide  and  without  notice  of  any  defect  of  title,  and  have  permanently 
enhanced  the  value  of  the  lands,  to  the  extent  of  such  enhanced  value  the 
defendant  is  bound  in  conscience  to  make  compensation  to  the  plaintiff  ex 
aequo  et  bono. 

In  regard  to  the  first  point,  it  has  been  well  remarked  by  Sir  "William 
Grant  (then  Master  of  the  Rolls)  in  Pilling  v.  Armitage,^  "That  there  are 
different  positions  in  the  books  with  regard  to  the  sort  of  equity  arising  from 
laying  out  money  upon  another's  estate  through  inadvertence  or  mistake ; 
that  person  seeing  that,  and  not  interfering  to  put  the  party  upon  his  guard. 
The  case  with  reference  to  that  proposition,  as  ordinarily  stated,  is  that  of 
building  upon  another  man's  ground.  That  is  a  case  which  supposes  a  total 
absence  of  title  on  the  one  side,  implying,  therefore,  that  the  act  must  be 
done  of  necessity  under  the  influence  of  mistake ;  and  undoubtedly  it  may 
be  expected  that  the  party  should  advertise  the  other  that  he  is  acting 
under  a  mistake."  The  learned  judge  is  clearly  right  in  this  view  of  the 
doctrine ;  and  the  duty  of  compensation  in  such  cases,  at  least  to  the  ex- 
tent of  the  permanent  increase  of  value,  is  founded  upon  the  constructive 
fraud,  or  gross  negligence,  or  delusive  confidence  held  out  by  the  owner ; 
for  under  such  cireumstances  the  maxim  applies  :  Qui  tacet,  coruentire  vide- 
tur  ;  Qui  potest,  et  debet  vetare,  jubet^  si  non  vetat.*  Whether  this  doctrine  is 
applicable  to  minors  who  stand  by  and  make  no  objection,  and  disclose  no 
adverse  title,  having  a  reasonable  discretion  from  their  age  to  understand 

1  12  Ves.  84,  85. 

3  See  1  Story,  Eq.  Jnr.  {§  888,  889,  890,  891 ;  Green  r.  Biddle,  8  Wheat  1,  77, 
78;  1  Madd.  Ch.  209,  210. 
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and  to  act  upon  the  Bubject;  and  whether,  if  under  guardianship,  the 
guardian  would  be  bound  to  disclose  the  title  of  his  ward ;  and  how  far  the 
latter  would  be  bound  by  the  silence  or  negligence  of  his  guardian ;  and 
whether  there  is  any  just  distinction  between  minors  living  within  the 
State  and  minors  living  without  the  State,  —  these  are  questions  of  no  incon- 
siderable delicacy  and  importance,  upon  which  I  should  not  incline  to  pass 
any  absolute  opinion  in  the  present  state  of  the  cause,  reserving  them  for 
further  consideration,  when  all  the  facts  shall  appear  upon  the  report  of 
the  Master.  There  are  certainly  cases  in  which  infants  themselves  will  be 
held  responsible  in  courts  of  equity  for  their  fraudulent  concealments  and 
misrepresentations  whereby  other  innocent  persons  are  injured.^ 

The  other  question,  as  to  the  right  of  the  purchaser,  horui  fide  and  for  a 
valuable  consideration,  to  compensation  for  permanent  improvements  made 
upon  the  estate  which  have  greatly  enhanced  its  value,  under  a  title  which 
turns  out  defective,  he  having  no  notice  of  the  defect,  is  one  upon  which, 
looking  to  the  authorities,  I  should  be  inclined  to  pause.  Upon  the  general 
principles  of  courts  of  equity,  acting  ex  cpquo  et  bono,  I  own  that  there  does 
not  seem  to  me  any  just  ground  to  doubt  that  conipensation,  under  such 
circumstances,  ought  to  be  allowed  to  the  full  amount  of  the  enhanced 
value,  upon  the  maxim  of  the  common  law,  I^emo  debet  loeupletari  ex  aUe- 
rius  incammodo;  or,  as  it  is  still  more  exactly  expressed  in  the  Digest, 
Jure  ruUurcB  cequum  ett,  neminem  cfim  alterius  detrimento  et  injuria  fieri  locu- 
pletiorem*  I  am  aware  that  the  doctrine  has  not  as  yet  been  carried  to 
such  an  extent  in  our  courts  of  equity.  In  cases  where  the  true  owner  of 
an  estate,  after  a  recovery  thereof  at  law  from  a  bona  fide  possessor  for  a 
valuable  consideration  without  notice,  seeks  an  account  in  equity  as  plain- 
tiff, against  such  possessor,  for  the  rents  and  profits,  it  is  the  constant  habit 
of  courts  of  equity  to  allow  such  possessor  (as  defendant)  to  deduct  there- 
from the  full  amount  of  all  the  meliorations  and  improvements  which  he 
has  beneficially  made  upon  the  estate ;  and  thus  to  recoup  them  from  the 
rents  and  profits.*  So,  if  the  true  owner  of  an  estate  holds  only  an  equi- 
table title  thereto,  and  seeks  the  aid  of  a  court  of  equity  to  enforce  that 
title,  the  court  will  administer  that  aid  only  upon  the  terms  of  making 
compensation  to  such  bona  fide  possessor  for  the  amount  of  his  meliorations 
and  improvements  of  the  estate,  beneficial  to  the  true  owner.*  In  each  of 
these  cases  the  court  acts  upon  an  old  and  established  maxim  in  its  juris- 
prudence, that  he  who  seeks  equity  must  do  equity.*    But  it  has  been  sup- 

1  See  1  Story,  £q.  Jar.  §  335;  1  FonbL  £q.  Jar.  B.  I.  cb.  8,  §  4;  Savage  v.  Foster, 
9  Brod.  36. 

«  Dig.  Ub.  60,  tit.  17, 1.  206. 

«  2  Story,  Eq.  Jur.  §S  799  a,  799  b,  1237,  1238,  1239;  Green  v.  Biddle,  8  Wheat  77, 
78,  79,  80,  81. 

«  See  also  2  Story,  Eq.  Jar.  §  799  bu  and  note ;  Id.  §§  1287, 1288. 

•Ibid. 
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posed  that  courts  of  equity  do  not,  and  ought  not,  to  go  further,  and  to 
grant  active  relief  in  favor  of  such  a  honafid^  possessor  making  permanent 
meliorations  and  improvements,  by  sustaining  a  bill  brought  by  him  there- 
for against  the  true  owner  after  he  has  recovered  the  premises  at  law.  I 
find  that  Mr.  Chancellor  Walworth,  in  Putnam  v,  Ritchie,*  entertained  this 
opinion,  admitting  at  the  same  time  that  he  could  find  no  case  in  England 
or  America  where  the  point  had  been  expressed  or  decided  either  way. 
Now,  if  there  be  no  authority  against  the  doctrine,  I  confess  that  I  should 
be  most  reluctant  to  be  the  first  judge  to  lead  to  such  a  decision.  It  ap- 
pears to  me,  speaking  with  all  deference  to  other  opinions,  that  the  denial 
of  all  compensation  to  such  a  bona  fide  purchaser  in  such  a  case,  where  he 
has  manifestly  added  to  the  permanent  value  of  an  estate  by  his  meliora- 
tions and  improvements,  without  the  slightest  suspicion  of  any  infirmity  in 
his  own  title,  is  contrary  to  the  first  principles  of  equity.  Take  the  case  of 
a  vacant  lot  in  a  city,  where  a  hoiia  fide  purchaser  builds  a  house  thereon, 
enhancing  the  value  of  the  estate  to  ten  times  the  original  value  of  the 
land,  under  a  title  apparently  perfect  and  complete ;  is  it  reasonable  or  just 
that  in  such  a  case  the  true  owner  should  recover  and  possess  the  whole 
without  any  compensation  whatever  to  the  bona  fide  purchaser  %  To  me  it 
seems  manifestly  unjust  and  inequitable  thus  to  appropriate  to  one  man 
the  property  and  money  of  another,  who  is  in  no  default.  The  ai^ument, 
I  am  aware,  is  that  the  moment  the  house  is  built  it  belongs  to  the  owner 
of  the  land  by  mere  operation  of  law ;  and  that  he  may  certainly  possess 
and  enjoy  his  own.  But  this  is  merely  stating  the  technical  rule  of  law,  by 
which  the  true  owner  seeks  to  hold  what,  in  a  just  sense,  he  never  had  the 
slightest  title  to,  that  is,  the  house.  It  is  not  answering  the  objection,  but 
merely  and  dryly  stating  that  the  law  so  holds.  But  then,  admitting  this 
to  be  so,  does  it  not  furnish  a  strong  ground  why  equity  should  interpose 
and  grant  relief? 

I  have  ventured  to  suggest  that  the  claim  of  the  bona  fide  purchaser  un- 
der such  circumstances  is  founded  in  equity.  I  think  it  founded  in  the 
highest  equity ;  and  in  this  view  of  the  matter  I  am  supported  by  the  posi- 
tive dictates  of  the  Eoman  law.  The  passage  already  cited  shows  it  to  he 
founded  in  the  clearest  natural  equity.  Jure  naiuroe  ctqtium  est.  And  the 
Koman  law  treats  the  claim  of  the  true  owner,  without  making  any  com- 
pensation under  such  circumstances,  as  a  case  of  fraud  or  ill  faith.  Cerfe^ 
say  the  Institutes,  tlltid  constat ;  si  in  possessione  constituto  (jedifiooOore^  soli 
Domintts  petat  dormim  svam  esse,  me  solvat  pretium  materias  et  mercedes  fabro- 
rum  ;  posse  e^tm  per  exceptionem  doli  mali  repelli  ;  ntique  si  bonce  fidei  posseB- 
sor,  qui  asdificavit.  Nam  scienti,  alienum  solum  esse,  potest  objici  culpa,  quod 
QsdifixxLverit  temere  in  eo  solo,  quod  intelligebcU  alienum  esse*    It  is  a  grave 

1  6  Paige,  890,  403,  404,  405. 

3  Just.  Inst.  lib.  2,  tit.  1,  §§  30,  32;  2  Story  Eq.  Jur.  §  799,  b.;  Yinn.  Com.  iid  lost, 
lib.  2,  tit.  1,  §  30,  n.  3,  4,  pp.  194, 195. 
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mistake,  sometimes  made,  that  the  Roman  law  merely  confined  its  equity 
or  remedial  justice  on  this  subject  to  a  mere  reduction  from  the  amount  of 
the  rents  and  profits  of  the  land.^  The  general  doctrine  is  fully  expounded 
and  supported  in  the  Digest,  where  it  is  applied,  not  to  all  expenditures 
upon  the  estate,  but  to  such  expenditures  only  as  have  enhanced  the  value 
of  the  estate  (quatenus  pretiosior  res  facta  est),^  and  beyond  what  he  has 
been  reimbursed  by  the  rents  and  profits.^  The  like  principle  has  been 
adopted  into  the  law  of  the  modem  nations  which  have  derived  their  juris- 
prudence from  the  Eoman  law ;  and  it  is  especially  recognized  in  France 
and  enforced  by  Pothier,  with  his  accustomed  strong  sense  of  equity,  and 
general  justice,  and  urgent  reasoning.^  Indeed,  some  jurists,  and  amung 
them  Cujacius,  insist,  contrary  to  the  Homan  law,  that  even  a  mcda  fide 
possessor  ought  to  have  an  allowance  of  all  expenses  which  have  enhanced 
the  value  of  the  estate,  so  far  as  the  increased  value  exists.^ 

The  law  of  Scotland  has  allowed  the  like  recompense  to  bona  fide  posses- 
sors making  valuable  and  permanent  improvements ;  and  some  of  the  jurists 
of  that  country  have  extended  the  benefit  to  mala  fide  possessors  to  a  lim- 
ited extent.^  The  law  of  Spain  affords  the  like  protection  and  recompense 
to  bona  fide  possessors,  as  founded  m  natural  justice  and  equity.^  Grotius, 
Puffeudorf,  and  Kutherforth  all  affirm  the  same  doctrine,  as  founded  in  the 
truest  principles  ex  cequo  et  bono} 

There  is  another  broad  principle  of  the  Roman  law  which  is  applicable 
to  the  present  case.  It  is,  that  where  a  bona  fide  possessor  or  purchaser  of 
real  estate  pays  money  to  discharge  any  existing  incumbrance  or  charge 
upon  the  estate,  having  no  notice  of  any  infirmity  in  his  title,  he  is  entitled 
to  be  repaid  the  amount  of  such  payment  by  the  true  owner,  seeking  to 
recover  the  estate  from  him.9  Now,  in  the  present  case,  it  cannot  be  over- 
looked that  the  lauds  of  the  testator  now  in  controversy,  were  sold  for  the 
payment  of  his  just  debts  under  the  authority  of  law,  although  the  author- 
ity was  not  regularly  executed  by  the  administrator  in  his  mode  of  sale,  by 
a  non-compliance  with  one  of  the  prerequisites.     It  was  not,  therefore,  in  a 

^  See  Green  v.  Biddle,  8  Wheat.  79,  80. 

«  Dig.  Jib.  20,  tit.  1,  1.  29,  §  2;  Dig.  lib.  0,  tit.  1,  L  65;  Id.  1.  38;  Pothier  Pand.  lib. 
6,  tit.  1,  n.  43,  44,  45,  46,48. 
«  Dig.  lib.  6,  tit.  1,  I.  48. 

*  Pothier  De  la  Propri^t6,  n.  848  to  n.  358;  Code  Civil  of  France,  art.  552,  565. 

*  Pothier  De  la  Propridt^,  n.  350;  Vinn.  ad  Inst.  lib.  2,  tit.  1,  1.  80,  n.  4,  p.  196. 

^  Bell  Comm.  on  Law  of  Scotland,  p.  189,  §  538;  Ersk.  Inst.  b.  8,  tit.  1,  §  11;  1  Stair 
Inst  b.  1,  tit  8,  §  6. 

V  1  Mor.  &  Carl.  Partid.  b.  3,  tit  28.  1.  41,  pp.  357,  358;  Asa  &  Manuel,  Inst  of  Laws 
of  Spain,  102. 

*  Grotius,  b.  2,  ch.  10.  S§  1  2,  8;  Puffend.  Law  of  Nat  k  Nat.  b.  4,  eh.  7,  §  61; 
Rutherf.  Inst  b.  1.  ch.  9,  §  4,  p.  7. 

>  Dig.  lib.  6,  tit  1,  L  66;  Pothier  Pand.  lib.  6,  tit  1,  n.  48;  Pothier  De  la  Propri- 
dtd.  n,  843. 
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court  of  equity  can  make  him  pay  their  value  if  he  has  beeu  guilty  of  fraud 
or  aoquiesceuce.     Herring  <&  Bird  v.  Pollard ;  1  Story,  478,  495.* 

If  entitled  to  recover  at  all,  he  should  only  be  allowed  the  value  of  his 
improvements,  so  far  as  they  augmented  the  property  in  value. ^ 

Low€y  for  defendant  in  error. 

1.  He  contended  that  an  action  of  assumpsit  was  an  equitable  action  for 
the  recovery  of  what  ex  aequo  et  bono  was  due  :  Bacon  tit.  Assumpsit ;  Moses 
V.  McFarlane ; '  and  that  though  there  were  no  express  promise  to  pay 
the  value  of  the  improvements,  the  law  would  imply  a  promise.  The 
defendant  in  error  went  into  possession  by  consent  of  plaintiff  in  error. 
He  made  the  improvements  with  his  approbation,  and  it  was  a  fraud  to 
attempt  to  get  the  value  of  defendant's  labor  without  compensation.  The 
true  criterion  of  damages  was  the  value  of  defendant's  labor.  The  value 
of  his  labor  will  be  the  extent  of  his  loss,  and  that  loss  is  a  consideration 
sufficient  to  support  a  contract  or  imply  a  promise  as  well  as  a  gain  to  the 
plaintiff  in  error.*  If,  however,  he  is  not  entitled  to  the  value  of  what  he 
has  lost,  he  is  entitled  to  what  the  other  party  has  gained.  "  No  one  shall 
gain  by  another's  loss."  *  The  defendant  in  error  is  entitled  to  recover  to 
that  extent  by  the  first  principles  of  natunU  equity. 

2.  He  contended  that  a  court  of  law  was  the  proper  forum  for  the  re- 
covery of  damages.  Whether  the  criterion  of  damages  be  the  loss  of  the 
defendant  in  error,  or  the  gain  of  plaintiff  in  error,  the  value  of  the  erections 
or  the  value  of  the  labor,  a  jury  is  more  competent  to  judge  of  and  deter- 
mine the  questions  involved  than  a  chancellor.  It  is  the  peculiar  well- 
ascertained  and  most  appropriate  province  of  a  jury  to  fix  the  value  of 
labor  and  of  agricultural  erections  and  improvements.  '*  They  are  supposed 
to  be  peculiarly  well  qualified  by  their  experience  of  the  conduct,  affairs, 
and  dealings  of  mankind  and  the  manners  and  customs  of  society,"  for  the 
determination  of  such  questions  of  fact."  '*  In  this  respect  the  law  confides 
implicitly  in  their  knowledge,  experience,  and  discretion." 

He  contended,  that  if  the  defendant  in  error  had  any  claim  against  the 
plaintiff  in  error,  arising  out  of  the  subject-matter  of  this  suit,  it  was  a 
matter  unfit  for  equitable  jurisdiction  and  was  only  the  proper  subject  for 
the  determination  of  a  jury. 

He,  therefore,  claimed  an  affirmance  of  the  judgment  of  the  Circuit 
Court. 

Green,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  for  work  and  labor  done,  and  for  materials 
furnished. 

On  the  trial,  it  appeared  that  Davis  made  a  verbal  contract  with  Mathews 
for  the  purchase  of  one  hundred  acres  of  land,  and  that  he  went  on  the 
land  and  put  up  some  buildings  for  himself;  but  that  when  the  parties 

1  4  Humph.  «  2  Kent,  336.  «  3  Burrow.  *  8  Humph. 

*  Karnes'  Principles  of  Equity.  ^  1  Starkie. 
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went  to  run  oat  the  land  they  disagreed  as  to  the  manner  it  was  to  be  run 
out,  and  the  contract  was  never  reduced  to  writing.  The  plaintiff  raised 
an  account  against  the  defendant  for  work  done  and  materials  furnished 
in  the  erection  of  these  houses,  and  proved  that  the  prices  cliarged  were 
reasonable. 

The  court  charged,  that  a  party  making  improvements  on  land,  under  a 
verbal  contract  for  the  purchase  of  it,  was  entitled  to  recover  in  this  form 
of  action  the  value  of  such  improvements. 

This  is  the  first  case  that  has  come  before  us,  where  an  attempt  has  been 
made  to  recover,  in  an  action  at  law,  for  improvements  made  on  land  held 
by  a  contract  void  by  the  statute  of  frauds.  Chancellor  Walworth,  of  New 
York,  denied  relief  in  such  a  case,  where  the  party  sought  it  in  equity. 
Putnam  v,  Richie.^  But  Mr.  Justice  Story  entertained  a  bill  for  improve- 
ments, in  the  case  of  Bright  v,  Boyd.*  He  said,  "  The  denial  of  all  com- 
pensation to  such  a  Ixma  fide  purchaser,  in  such  a  case,  where  he  has 
manifestly  added  to  the  permanent  value  of  an  estate  by  his  meliorations 
and  improvements,  is  contrary  to  the  first  principles  of  equity." 

The  case  of  Bright  v.  Boyd  is  the  first,  so  far  as  we  know,  in  which  com- 
pensation has  ever  been  given  to  a  party  seeking  to  make  the  true  owner 
of  the  laud  liable.  That  case  was  followed  by  this  court,  in  Herring  &  Bird 
V.  Pollard's  executors ;  •  and  relief  was  given  for  improvements  that  may 
have  enhanced  the  value  of  the  land,  or,  in  the  language  of  Judge  Stort, 
such  meliorations  as  have  added  to  the  permanent  value  of  the  estate. 

This  is  as  far  as  any  court  has  ever  gone  ;  and,  we  think,  as  far  as  any 
principle  of  equity  will  justify.  When  a  contract  for  land  is  entered  into, 
the  parties  know  it  will  not  be  binding  imless  it  is  made  in  writing.  Each 
party  is  equally  culpable  for  failing  to  make  the  contract  in  such  manner 
as  that  it  will  be  obligatory.  If  the  party  agi'eeing  to  purchase  perform 
labor,  and  make  improvements,  which  will  benefit  the  owner  of  the  land, 
we  have  said,  he  has  an  equitable  right  to  compensation.  But  if  his  work 
and  labor,  and  materials,  are  of  a  character  that  will  not  benefit  the  owner 
of  the  estate,  upon  what  principle  of  equity  can  it  be  assumed  that  he  ought 
to  be  paid  1  It  matters  not  how  much  labor  he  has  employed,  nor  what 
amount  he  may  have  expended  for  materials,  if  the  estate  is  not  benefited 
he  has  no  claim  to  compensation  from  the  owner  of  the  land.  To  allow 
him  to  recover,  in  such  a  case,  would  be  to  reward  him  for  volunteering  his 
labor  on  another  man's  land,  and  to  punish  the  owner  of  the  soil  for  per- 
mitting him  to  do  it  This  cannot  be  done.  His  honor,  the  judge  of  the 
Circuit  Court,  erred,  therefore,  when  he  told  the  jury  that  the  plaintiff  was 
entitled  to  the  value  of  his  improvements,  whether  they  enhanced  the  value 
of  the  estate  or  not.  But  this  only  demonstrates  the  impracticability  of 
such  investigations  in  a  court  of  law.  A  jury  cannot  judge  of  ameliorations, 
and  adjust  the  matter  between  the  parties.     Besides,  if  a  recovery  be  had 

1  6  Paige,  390.  *  1  Story,  478.  «  4  Humph.  862. 
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in  a  court  of  law  at  all,  it  must  be  had  for  the  work,  labor,  and  materialB, 
80  much  as  thej  were  worth,  as  his  honor  told  the  juxy.  But  we  have  seen 
this  is  not  the  criterion  of  compensation,  and,  therefore,  it  is  unfit  for  a 
court  of  law,  and  exclusively  a  matter  to  be  adjusted  in  equity. 

Beverse  the  judgment. 


JOHN  S.  WILLIAMS,  Administrator,  etc.,  Appellant,  v.  ROBERT 
M.  GIBBES  AND  Another,  Executors,  etc.  ROBERT  M.  GIBBES 
AND  Another,  Executors,  etc.,  Appellants,  v,  JOHN  S.  WILLIAMS, 
Administrator,  etc. 

In  the  Supreme  Court  of  the  United  States,  December  Term,  1857. 

(^Reported  in  20  Howard,  535.) 

These  were  cross  appeals  from  the  Circuit  Court  of  the  United  States 
for  the  district  of  Maryland.  In  the  report,  the  first  case  only  will  be 
mentioned ;  namely,  that  of  Williams  against  Oliver's  executors. 

The  case  was  formerly  before  the  court,  and  is  reported  in  17  How.  239. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Davis,  Mr.  Dvlany,  and  Mr.  Martin  for  Williams^ 
and  by  Mr.  Reverdy  Johnsfin  and  Mr.  Campbell  for  Oliver's  executors. 

The  decree  was  for  $9,686.33  in  money,  and  $19,215.95  in  stock, 
instead  of  $22,866.94  in  money,  and  $32,847.77  in  stock,  as  claimed  by 
the  appellant. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Matyland. 

A  bill  was  filed  in  the  court  below  by  Williams,  the  present  appellant, 
to  recover  of  the  defendants  the  proceeds  of  the  share  of  complainant's 
intestate  in  what  is  known  as  the  Baltipnore  Company,  which  had  a  claim 
against  the  Mexican  government,  that  was  awarded  to  it  under  the  treaty 
of  1839.  The  proceeds  of  the  share  amounted  to  the  sum  of  $41,306.41. 
The  history  of  the  litigation  to  which  the  award  under  the  treaty  gave 
rise,  in  the  distribution  of  the  fund  among  the  claimants  or  the  assignees 
composing  the  Baltimore  Company,  will  be  found  in  the  report  of  four  of 
the  cases  which  have  heretofore  come  before  this  court.^  That  of  Williams 
V.  Gibbes,  in  17  How.,  contains  the  report  of  the  present  case  when  for- 
merly here.  This  court  then  decided  that  the  claim  of  the  executorB  of 
Oliver  to  the  share  of  Williams  was  not  well  founded ;  that  the  interest  of 
Williams  in  the  same  had  not  been  legally  divested  during  his  lifetime ; 
and  that  his  legal  representative  then  before  the  court  was  entitled  to  the 

1  11  How.  529  ;  12  How.  Ill ;  14  How.  610  ;  17  How.  238»  239. 
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proceeds.  The  decree  of  the  court  below  was  reversed,  and  the  cause 
remanded  for  further  proceedings,  in  conformity  with  the  opinion  of  the 
court.  Upon  the  cause  coming  down  before  that  court  on  the  mandate, 
the  defendants,  the  executors  of  Oliver,  set  up  several  charges  against  the 
fund,  which  it  was  claimed  should  be  i*eceived  and  allowed  iu  abatement  of 
the  amount. 

1.  For  certain  costs  and  expenses  to  which  they  had  been  subjected 
in  resisting  suits  instituted  against  it  by  third  parties.  The  history  of 
these  suits  will  be  found  in  the  cases  already  referred  to  in  this  court,  and 
need  not  be  stated  at  large. 

2.  For  services  and  expenses  of  Oliver  iu  his  lifetime,  in  the  prosecution 
of  the  claim  of  the  Baltimore  Company,  as  its  attorney  and  agent  before 
the  government  of  Mexico,  from  the  year  1825  down  to  the  time  of  his 
death  in  1834. 

The  court  below  allowed  to  the  executors  the  costs  and  expenses  to 
which  they  had  been  subjected  in  defending  the  suits  mentioned,  and  also 
thirty-five  per  cent  of  the  fund  in  question  for  the  services  of  Oliver. 

The  case  is  one  in  many  of  its  features  novel  and  peculiar. 

James  Williams,  the  intestate,  and  owner  of  the  share  in  the  Baltimore 
Company,  became  insolvent  in  1819,  and  took  the  benefit  of  the  insolvent 
laws  of  Maryland  ;  and  in  1825  the  insolvent  trustee  of  his  estate  sold  and 
assigned  to  Eobert  Oliver  the  share  in  question  in  this  company ;  and  from 
thence  down  to  the  year  1849,  Oliver  in  his  lifetime,  and  his  executors 
afterwards,  did  not  doubt  but  that  a  perfect  title  to  the  share  had  passed 
by  virtue  of  this  assignment.  In  that  year  the  Court  of  Appeals  of  Maty- 
land  decided,  in  a  case  between  the  executors  and  an  insolvent  trustee  of 
Williams,  that  no  title  passed  to  Oliver  by  this  assignment ;  and  as  a  legal 
consequence  it  was  held  by  this  court,  iu  17  How.,  that  the  interest  re- 
mained in  Williams  at  his  death,  and  of  course  passed  to  his  legal  repre- 
sentative,  the  complainant. 

All  the  services  and  expenses,  therefore,  of  Oliver,  in  his  lifetime,  in  the 
prosecution  of  the  claims  of  the  Baltimore  Company  against  the  govern- 
ment of  Mexico,  and  of  the  litigation  since  encountered  by  his  executors  in 
respect  to  the  share,  have  resulted  in  securing  the  proceeds  of  the  same  to 
the  estate  of  Williams,  the  original  shareholder.  Williams  in  his  lifetime, 
and  his  legal  representatives  since,  down  till  the  fund  was  in  court  await- 
ing distribution,  had  taken*  no  steps  for  its  recovery,  nor  had  they  been 
subjected  to  any  expense.  The  whole  of  the  services  had  been  rendered, 
and  expenses  borne,  by  Oliver  and  his  executors ;  and  the  question  is 
whether,  upon  any  established  principles  of  law  or  equity,  the  court  below 
were  right  in  taking  into  the  account,  in  the  settlement  between  the 
parties,  these  services  and  expenses.     We  are  of  opinion  they  were. 

By  the  judgment  of  the  Court  of  Appeals  of  Maryland,  Oliver  was  at  no 
time  the  true  owner  of  this  share ;  as,  notwithstanding  the  assignment  by 
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the  insolvent  trustee,  it  still  remained  in  Williams.  Oliver  thereby  be- 
came trustee  instead  of  owner  of  the  share  and  of  the  proceeds,  as  did  also 
his  executors ;  and  they  must  be  regarded  as  holding  this  relation  to  tlie 
fund  from  their  first  connection  with  it.  In  that  character  the  executors 
have  been  made  accountable  to  the  estate  of  Williams,  and  have  been 
responsible  since  the  fund  came  into  their  possession  for  all  proper  care 
and  management  of  the  same.  In  defending  these  proceeds,  therefore, 
against  suits  instituted  by  third  parties  to  recover  them  out  of  the  hands 
of  the  executors,  they  have  done  no  more  nor  less  thau  they  were  bound  to 
do  as  the  proper  guardians  of  the  fund,  if  they  had  known  at  the  time 
the  relation  in  which  they  stood  to  it,  and  that  they  were  defending  it  foi^ 
the  benefit  of  the  estate  of  Williams,  and  not  for  that  of  Oliver.  The  ser- 
vices rendered  and  expenses  borne  could  not  have  been  dispensed  with, 
consistent  with  their  duties  as  trustees. 

But  it  is  said  that  these  suits  were  defended  by  the  executors  while 
claiming  the  fund  in  right  of  their  testator,  and  hence  for  the  supposed 
benefit  of  his  estate  ;  that  the  defence  was  not  made  in  their  character  of 
trustees,  and  cannot,  therefore,  be  regarded  as  a  ground  for  charging  the 
estate  of  Williams  with  the  costs  of  the  litigation. 

The  answer  to  this  view  is,  that  although  in  point  of  fact  the  defence 
was  made  under  the  supposition  that  the  fund  belonged  to  the  estate  of 
Oliver,  yet  in  judgment  of  law  it  was  made  by  them  as  trustees  and  not 
owners,  as  subsequently  judicially  ascertained ;  and  as  the  costs  and  ex- 
penses were  properly  incurred  in  the  protection  and  preservation  of  the 
fund,  it  is  but  just  and  equitable  they  should  be  made  a  charge  upon  it. 

The  misapprehension  as  to  the  right  cannot  change  the  beneficial  char- 
acter of  the  expense,  when  indispensable  to  its  security. 

The  duty  of  a  trustee,  whether  of  real  or  personal  estate,  to  defend  the 
title,  at  law  or  in  equity,  in  case  a  suit  is  brought  against  it,  is  unques- 
tioned ;  and  the  expenses  are  properly  chargeable  in  his  accounts  against 
the  estate.^ 

Another  principle  which  we  think  applicable  to  this  case  is  to  be  found 
in  a  class  of  cases  where  a  bona  fide  purchaser  for  a  valuable  consideration, 
without  notice,  has  enhanced  the  value  of  the  property  by  permanent 
expenditures,  and  has  been  subsequently  evicted  by  the  true  owner  on 
account  of  some  latent  infirmity  in  the  title.  It  is  well  settled,  if  the  true 
owner  is  obliged  to  come  into  a  court  of  equity  to  obtain  relief  against  the 
purchaser,  the  court  will  first  require  reasonable  compensation  for  such 
expenditures  to  be  made,  upon  the  principle  that  he  who  seeks  equity  must 
first  do  equity.^ 

A  kindred  principle  is  also  found  in  a  class  of  cases  where  there  has 
been  a  bona  fide  adverse  possession  of  the  property  tacitly  acquiesced  in  by 

1  2  Story,  Eq.  Jur.  §  1275. 

s  2  Stoiy,  £q.  Jur.  §§  799,  7996 ;  6  Paige,  408,  404 ;  1  Story,  494,  495. 
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the  true  owner.  The  practice  of  a  court  of  equity  in  such  cases  does  not 
permit  an  account  of  rents  and  profits  to  be  carried  back  beyond  the  iiHng 
of  the  bill.^  This  principle  is  applicable  where  the  person  in  possession  is 
a  boTia  fide  purchaser,  and  there  has  been  some  degree  of  remissness  or 
negligence  or  inattention  on  the  part  of  the  true  owner  in  the  assertion  of 
his  rights. 

Courts  of  equity,  it  would  seem,  do  not  grant  active  relief  in  favor  of  a 
bona  fide  purchaser  making  permanent  meliorations  and  improvements  by 
sustaining  a  bill  brought  by  him  against  the  true  owner,  after  he  has  suc- 
ceeded in  recovering  the  property  at  law.^  The  Civil  Law  in  this  respect 
is  more  liberal,  and  provides  a  remedy  in  behalf  of  the  purchaser,  even 
beyond  an  abatement  of  the  rents  and  profits  for  such  expenditures  as  have 
enhanced  the  value  of  the  estate  (cases'  above),  and  indeed  generally 
applies  the  principle  in  favor  of  any  bona  fide  possessor  of  property  who  has 
in  good  faith  expended  his  money  for  its  preservation  or  amelioration; 
otherwise,  it  is  said,  the  true  owner  appropriates  unjustly  the  property  of 
another  to  himself.* 

Now  in  the  case  before  us,  Oliver  in  1825  purchased  this  share  in  the 
Baltimore  Company  for  the  consideration  of  $2000,  its  full  value  at  the 
time.  The  purchase  was  made  from  the  insolvent  trustee  of  Williams, 
who  all  parties  concerned  believed  had  the  power  to  sell  and  transfer  the 
title.  Williams,  down  till  his  death  in  1836,  set  up  no  claim  to  it ;  nor 
did  his  representative  after  his  death,  till  August,  1852,  when  this  bill  was 
filed.  Oliver  and  his  executors  had  been  in  the  undisturbed  possession,  so 
far  as  respects  any  claim  under  the  present  right,  for  the  period  of  twenty- 
seven  years.  And  although  it  may  be  said  in  excuse  for  any  remissness,  and 
by  way  of  avoiding  the  consequences  of  delay,  that  Williams  and  those  repre- 
senting him  had  no  knowledge  of  the  defect  in  the  title  till  the  decision  of 
the  Court  of  Appeals  of  Maryland,  it  may  be  equally  said,  on  the  other  hand, 
that  Oliver  and  his  executors  were  alike  ignorant  of  it,  and  had  in  good 
faith  expended  their  time  and  money  in  recovering  the  claim  against  the 
government  of  Mexico,  and  afterwards  in  defending  it  against  a  long  and 
expensive  litigation. 

It  is  difficult  to  present  a  stronger  case  for  the  protection  of  a  bona  fide 
purchaser  from  loss,  who  has  expended  time  and  money  in  enhancing  the 
value  of  the  subject  of  the  purchase,  or  a  case  in  which  the  principle  more 
justly  applies  that  where  the  true  owner  seeks  the  aid  of  a  court  of  equity 
to  enforce  such  a  title,  the  court  will  administer  that  aid  only  when 
making  compensation  to  the  purchaser.  We  are  therefore  of  opinion  that 
the  court  below  was  right  in  allowing  in  the  account  the  costs  and  fees 
paid  to  counsel  by  the  executors  in  the  defence  of  the  suits. 

1  8  Wheat.  78 ;  27  E.  L.  k  Eq.  212 ;  7  Ves.  641 ;  1  Edw.  Ch.  679. 
s  6  Paige,  390,  408,  404,  406  ;  1  Stoiy,  496 ;  8  Wheat.  81,  82. 
*  ToniUier,  8  B.,  tit.  4,  c  1,  ss.  19,  20. 
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In  respect  to  the  thirty-five  per  cent  allowed  for  the  prosecution  of  the 
claim  agaiust  the  government  of  Mexico,  it  stands  in  principle  upon  the 
same  footing  as  other  services  and  expenses  incurred  in  protecting  and 
preserving  the  fund  after  possession  was  obtained.  The  amount  of  com- 
pensation depends  upon  the  proofs  in  the  case  as  to  the  value  of  the 
service,  and  which  must  in  a  good  degree  be  governed  by  the  usual  and 
customary  charges  allowed  for  similar  services  and  expenses.  As  this 
claim  was  prosecuted  with  others  by  Oliver  when  he  supposed  and  believed 
that  he  was  the  owner,  and  that  he  was  acting  on  his  own  behalf  and 
not  as  trustee  for  Williams,  the  rate  of  compensation  must  rest  upon  all 
the  facts  and  circumstances  attending  the  service ;  there  could  have  been 
no  agreement  as  to  the  compensation.  And  for  the  same  reason  it  cannot 
be  expected  that  an  account  of  the  services  and  expenses  was  kept,  so  as  to 
enable  the  court  to  arrive  with  exactness  at  the  proper  sum  to  be  allowed, 
as  might  have  been  required  if  Oliver  had  been  chai^able  with  notice  of 
the  trust.  The  proofs  show  that  Oliver  appointed  agents  to  represent  him 
at  the  government  of  Mexico  as  early  as  March,  1825,  and  that  these 
agencies  were  continued  from  thence  down  till  his  death  in  1834 ;  and 
that  during  all  this  time  he  kept  up  an  active  correspondence  with  them 
and  others,  and  with  our  ministers  at  Mexico,  and  with  his  own  govern- 
ment, on  the  subject.  The  justice  of  these  claims  had  been  acknowledged 
by  the  government  of  Mexico  as  early  as  1823-24,  but  no  provision  was 
made  for  their  payment.  They  were  regarded  as  of  very  little  value, 
from  the  hopelessness  of  their  recovery ;  and  it  is  perhaps  not  too  much 
to  say,  upon  the  evidence,  that  in  the  absence  of  the  vigorous  and  efficient 
prosecution  of  them  by  Oliver,  they  would  have  been  woii^hless.  In 
the  result,  for  the  share  in  question,  which  was  sold  in  1825  for  $2000, 
there  was  realized  from  the  government  of  Mexico,  under  the  treaty  of 
1839,  the  sum  of  $41,306.41.  The  estate  of  Williams  has  never  expended 
a  dollar  towards  recovering  it,  nor  has  Oliver  ever  received  any  compensa- 
tion for  his  services.  The  amount  may  seem  large,  but  we  cannot  say  the 
court  below  was  not  warranted  in  allowing  it,  upon  the  proofs  in  the  case 
of  the  great  service  rendered,  and  of  the  customary  charges  in  similar 
cases.^ 

Upon  the  whole,  we  are  satisfied  the  decree  of  the  court  below  was 
right,  and  ought  to  be  affirmed. 

Mr.  Justice  Grier  dissented. 

3  A  portion  of  the  opinion  relating  to  questions  of  practice  has  been  omitted*  —  £d. 
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JAMES  VAUGHAN  v.   ROBERT  CRAVENS  et  oL 
In  the  Supbemb  Coubt  of  Tennessee,  Septembeb  Tebm,  1858. 

[Reported  in  1  Head,  108.] 

This  cause  was  tried  in  the  Chancery  Court  at  Harrison.  A  decree  was 
rendered  at  the  July  term,  1858,  for  the  defendants.  Van  Dyke,  Chan- 
cellor, presiding.     The  complainant  appealed. 

Hopkins  for  the  complainant. 

Burch  for  the  defendants. 

Wbioht,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  is  filed  to  recover  from  the  defendants  compensa- 
tion for  certain  improvements,  which  the  complainant  alleges  he  made  upon 
their  lands  under  a  lease  which  was  void,  because  not  in  writing.  The 
Chancellor  dismissed  his  bill,  and  he  has  appealed  to  this  court.  The  lands 
were  used  for  mining  purposes,  in  getting  coal  from  certain  ore  beds. 

The  defendant,  Cravens,  owned  one-sixteenth  of  the  lands,  as  a  tenant  in 
common  with  the  other  defendants,  who  owned  the  residue.  And  it  is 
very  clear,  from  this  record,  that  whatever  contract  complainant  had  was 
with  Cravens,  and  did  not  bind  his  co-tenants.  It  is  denied  in  the  answers 
that  there  was  any  lease.  And  Cravens,  the  only  defendant  who  knows 
anything  on  the  subject,  says  the  contract  was  at  first  only  to  make  a 
certain  road,  for  which  complainant  at  once  was  paid  in  coal  then  dug  by 
defendant,  and  received  by  complainant ;  and  that  complainant  was  allowed 
afterwards  only  to  dig  out  of  a  certain  pit,  which  defendant  had  opened, 
under  which  he,  without  authority  and  in  defiance  of  defendant's  wishes, 
went  on  and  done  the  work  at  another  place,  for  which  he  now  asks 
compensation. 

It  is  not  very  clear  what  the  contract  was,  and  the  facts  as  to  this 
matter  we  incline  to  think  are  with  the  defendants. 

But  be  all  these  things  as  they  may,  the  weight  of  the  proof  is,  that  the 
improvements  made  by  complainant  have  not  enhanced  the  value  of  the 
land ;  while  on  the  other  hand,  he  committed  pxeat  waste  in  cutting  tim- 
ber, etc.  Upon  the  entire  record,  complainant  is  entitled  to  no  relief,  and 
we  affirm  the  Chancellor's  decree. 
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P.  M.  KAINER  V.   P.   M.  HUDDLESTON. 
In  the  Supreme  Court  op  Tennessee,  April  S,  1871. 

[Reported  in  4  ffeiskefl,  223.] 

Appeal  from  the  decree  of  the  Chancery  Court  at  Purdy.    Ja&  W. 
DoHERTY,  Ch.,  October  Term,  1868. 

McKinney  for  complainant. 

J.  F.  HvddUston  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  arises  upon  the  following  facts,  as  they  appear 
in  the  bill,  answer,  and  proof :  — 

In  November,  1860,  Huddleston  agreed  to  sell  to  Rainer  a  tract  of  land, 
in  McNairy  County,  containing  two  hundred  and  ninety-seven  acres^  for 
$1500;  of  which  $500  was  to  be  paid  when  possession  was  given,  on  the 
25th  of  December,  1860,  and  the  balance  in  one  and  two  years.  It  was  a 
parol  contract,  but  bond  for  title  was  to  be  executed  upon  the  payment  of 
the  $500.  Kainer  took  possession  on  the  25th  of  December,  1860,  but 
failed  to  pay  the  $500.  In  April,  1861,  Rainer  proposed  to  Huddleston 
that  the  contract  should  be  reduced  to  writing;  to  this,  Huddleston  re- 
plied, that  he  did  not  consider  it  a  trade  unless  he  had  paid  the  $500 
down,  which  was  to  have  been  paid  on  the  25th  December,  1860.  Huddle- 
ston further  said  to  Rainer,  that  he  had  told  him,  when  they  traded,  that 
if  he  thought  he  could  not  pay  the  $500,  he  had  better  not  strike  a  lick 
on  the  place  towards  improving  it,  for  he  would  not  pay  him  five  oents  for 
improving  the  place ;  but  as  he  had  moved  on  the  place  and  made  some 
improvements,  if  he  would  pay  him  $1,000  by  the  next  Christmas,  with 
interest  for  twelve  months,  he  would  still  give  him  a  chance  for  the  place, 
and  would  then  give  him  a  bond  for  title  when  the  remaining  $500  was 
paid.  Rainer  continued  in  possession  until  late  in  the  year  1863,  when  he 
abandoned  the  place  and  moved  to  Illinois,  where  he  remained  for  about 
three  years.  Whilst  he  was  in  possession,  he  built  several  houses,  cleared 
some  land,  and  fenced  the  place.  After  Rainer  moved  away,  Huddleston 
took  possession  of  the  place  and  was  holding  it  by  his  tenant,  when  Rainer 
returned  and  demanded  to  be  let  into  possession ;  and  upon  failing  to  get 
possession,  he  filed  his  bill  for  compensation  for  the  permanent  improve- 
ments made  by  him.  There  is  no  allegation  in  his  bill  that  he  had  paid 
any  portion  of  the  purchase-money,  nor  does  he  deny  but  that  the  defend- 
ant had  good  title  to  the  land,  and  was  ready  to  comply  with  his  portion 
of  the  contract. 

These  facts  raise  the  question,  whether  a  vendee  of  land  by  parol,  who 


8B0T.  II.]  BAINEB  V.  HUDDLESTON.  307 

has  failed  to  oomplj  with  his  contract  of  purchase,  and  has  paid  lio  pait  of 
the  consideration,  but  has  continued  in  possession  and  made  permanent 
improvements,  with  notice  that  the  vendor  was  opposed  to  the  improve- 
ments being  made,  can  hold  the  vendor,  who  has  taken  possession,  respon- 
sible for  the  enhancement  of  the  value  of  the  land  by  reason  of  the 
improvements ) 

By  the  English  law  and  the  common  law  of  this  State,  the  owner  recovers 
his  land  by  ejectment,  without  being  subjected  to  the  condition  of  paying 
for  the  improvements  which  may  have  been  made  upon  the  land.  The 
improvements  are  considered  as  annexed  to  the  freehold,  and  pass  with  the 
recovery.     £very  possessor  makes  such  improvements  at  his  peril.^ 

A  different  rule,  however,  has  obtained  in  courts  of  chancery.  It  is  well 
settled  that  when  »  bona  fide  possessor  of  land  has  made  improvements 
thereon,  and  the  owner  comes  into  a  court  of  equity  for  an  account  of  the 
rents  and  profits,  the  defendant  will  be  allowed  to  deduct  therefrom  the 
full  amount  of  all  ameliorations  and  improvements  which  he  has  beneficially 
made  upon  the  estate.^ 

Since  the  case  of  Herring  <fe  Bird  v.  Pollard,*  courts  of  chancery  in  our 
State  have  entertained  bills,  and  given  relief  to  parol  vendees  of  land  who 
have  been  bona  fide  in  possession  and  have  made  improvements  that  added 
permanent  value  to  an  estate.  In  laying  down  this  rule,  in  the  case  of 
Herring  &  Bird  v.  Pollard,  our  court  followed  and  adopted  the  reasoning  of 
Justice  Stort,  in  the  case  of  Bright  v.  Boyd,^  in  which  Judge  Story  said : 
"  It  appears  to  me,  speaking  with  deference  to  other  opinions,  that  the 
denial  of  compensation  to  such  a  bona  fide  purchaser,  in  such  a  case,  where 
he  has  manifestly  added  to.the  permanent  value  of  an  estate  by  his  amelio- 
rations and  improvements,  is  contrary  to  the  first  principles  of  equity.  To 
me  it  seems  manifestly  unjust  and  inequitable  to  appropriate  to  one  man 
the  property  and  money  of  another  who  is  in  no  default." 

In  the  case  of  Matthews  v,  Davis,*  Judge  Greens  said,  that  the  case  of 
Bright  V.  Boyd  was  the  first  in  which  compensation  had  ever  been  given  to 
a  party  seeking  to  make  the  true  owner  of  the  land  liable.  He  adds :  "  This 
is  as  far  as  any  court  has  ever  gone ;  and,  we  think,  as  far  as  any  principle 
of  equity  will  justify." 

In  the  case  of  Rhea  v.  Allison,*  Judge  Wright  states  the  rule  with  more 
fulness  and  precision  than  it  was  stated  in  either  of  the  other  cases  referred 
to*  He  says :  "  It  is  settled,  in  this  State,  that  where  a  man  is  put  in 
possession  of  land  by  the  owner,  upon  an  invalid  or  verbal  sale,  which  the 
owner  fails  or  refuses  to  complete,  and  in  the  expectation  of  the  perform- 
ance of  the  contract  makes  improvements,  a  court  of  equity  will  directly 
and  actively,  by  a  bill  filed  by  him  against  the  owner  for  an  account,  make 
him  compensation  to  the  full  value  of  all  his  improvements,  to  the  extent 

1  2  Kent,  886.  «  2  Story,  Eq.  Jur.  §  799.  »  4  Humph.  362. 

*  1  Stoiy,  478.  »  6  Humph.  824.  •  8  Head,  176. 
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they  have  enhanced  the  value  of  the  land,  deducting  rents  and  profits,  and 
will  treat  the  land  as  subject  to  a  lien  therefor." 

It  follows  from  the  several  authorities  referred  to,  that  complainant^  who 
comes  into  a  court  of  equity  and  claims  compensation  for  improvements 
made  on  the  land  of  another,  will  be  repelled,  unless  he  shows  that  be  was 
a  bona  fide,  possessor,  holding  under  an  invalid  or  verbal  sale,  and  honestly 
believing  that  he  has,  or  will  have,  a  valid  title,  and  intending  honestly  to 
consummate  his  purchase  by  the  payment  of  the  purchase-money,  and  while 
so  holding,  makes  improvements  which  add  to  the  permanent  value  of  the 
land,  but  fails  to  consummate  his  purchase,  without  fault  on  his  part,  and 
on  account  of  the  default  of  the  vendor.  Before  he  can  successfully  invoke 
the  aid  of  a  chancellor,  it  is  incumbent  on  him  to  show  that  he  has  been  in 
no  default  in  not  executing  his  contract,  but  that  he  has  been  prevented 
from  so  doing  by  the  failure  or  I'efusal  of  the  owner  of  the  land  to  complete 
the  sale. 

It  is  manifest  that  in  the  case  at  bar  the  complainant  has  failed  to  bring 
himself  within  the  rule  laid  down.  By  the  terras  of  his  contract  he  was  to 
have  paid  $500  when  he  got  possession  ;  in  this  he  violated  his  contract 
After  being  in  possession  a  few  months,  he  was  distinctly  notified  by  the 
owner  of  the  land,  that  by  his  failure  to  pay  the  cash  payment  he  consid- 
ered the  trade  terminated ;  but  he  consented  to  extend  the  time  to  the  end 
of  the  year,  at  which  time  complainant  might  pay  $1,000,  and  have  the 
benefit  of  the  trade.  He  continued  in  possession,  but  failed  to  make  the 
payment  nt  the  end  of  the  year.  After  his  second  default  he  still  continued 
in  possession  for  nearly  two  years,  the  owner  of  the  land  having  no  remedy 
against  him,  on  account  of  the  suspension  of  j^ourts  by  the  prevalence  of 
the  war.  Whilst  the  complainant  was  so  in  default,  and  with  a  full  knowl- 
edge that  the  defendant  considered  the  trade  at  an  end,  and  that  he  desired 
no  new  improvements  to  be  made  on  his  land,  the  complainant  removed  the 
old  improvements  on  the  place,  and  replaced  them  by  others ;  and  then  at 
the  end  of  nearly  three  years,  as  he  alleges  in  his  bill,  he  was  forced  to 
leave  the  premises  on  account  of  the  condition  of  the  country,  resulting 
from  the  late  war ;  and  after  remaining  in  another  State  until  Febmair, 
1866,  he  returned  and  claimed  compensation. for  his  improvements.  Dur- 
ing all  this  time  the  defendant  was  in  no  default,  but  was  ready  and  willing 
to  complete  the  trade  according  to  his  contract.  Under  such  circumstances, 
even  if  the  improvements  made  had  been  shown  clearly  to  have  enhanced 
the  value  of  the  land,  about  which  the  proof  is  conflicting  and  unsatisfac- 
tory, we  hold  that  the  complainant  has  wholly  failed  to  entitle  himself  to 
the  relief  prayed  for. 

The  decree  below  is  reversed,  and  the  bill  dismissed  with  co8t& 
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PATJL  MASSON  v.  H.  W.  SWAN,  Adm'x,  et  dU 
Ik  the  Supreme  Court  of  Tennessee,  October  21,  1871. 

[Reported  in  6  ffeiMkell,  460.] 

Appeal  from  the  decree  of  the  Chancery  Court,  July  term,  1861.  Seth 
J.  W.  LUCKBT,  Ch. 

Jos.  R.  Cocke  for  complainant 

Gtorgt  Andrews  for  the  heirs. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court 

In  May,  1857,  Win.  Swan  agreed  to  sell  to  Paul  Masson  a  vacant  lot 
in  Knoxville,  for  8600.  The  agreement  was  in  parol,  no  note  given  for  the 
purchase-money,  and  no  time  fixed  for  its  payment,  and  no  written  mem- 
orandum of  the  terms  of  sale.  Masson  took  possession  of  the  lot,  and  pro- 
ceeded to  make  permanent  improvements  upon  it  by  erecting  buildings 
thereon  for  a  residence.  From  the  25th  of  December,  1857,  to  the  25th  of 
December,  1860,  he  occupied  the  premises  as  a  residence.  No  payment  on 
the  purchase-money  was  made,  and  no  application  to  Swan  for  a  title. 
Swan  died  in  March,  1859. 

The  bill  was  filed  May  2,  1860,  making  no  tender  of  purchase-money, 
and  asking  for  no  execution  of  the  contract  by  title  from  the  heirs  of  Swan, 
but  assuming  that  the  contract  was  void  because  not  reduced  to  writing, 
and  claiming  compensation  for  the  permanent  improvements  to  the  amount 
of  the  enhanced  value  of  the  property,  setting  off  against  such  the  rents, 
after  deducting  the  amounts  paid  for  taxes  and  insumnce. 

The  widow  of  Wm.  Swan,  as  his  administratrix,  and  his  heirs,  were 
made  defendants.  The  heirs  answered,  those  who  were  adults  answering 
for  themselves,  and  those  who  were  minors  by  their  regular  gimrdian,  the 
service  of  process  on  them  being  waived  by  him. 

By  reference  to  the  Clerk  and  Master  the  amount  of  the  enhanced  value 
of  the  lot  was  ascertained,  to  which  was  added  the  amount  of  taxes  and  in- 
surance paid,  and  from  the  aggregate  sum  the  amount  of  the  rents  was 
deducted.  For  the  balance  a  decree  was  rendered,  and  an  order  of  sale  of 
the  lot  for  its  satisfaction. 

Both  sides  have  appealed. 

1.  It  is  objected  to  the  decree  below  that  the  record  shows  that  the 
minor  defendants  were  not  served  with  process,  and  that  it  does  not  appear 
that  the  answer  put  in  for  them  by  their  regular  guardian  was  subscribed 
and  sworn  to.  The  certificate  of  the  clerk  shows  that  the  defendants  made 
oath  to  the  answer ;  this  was  sufficient  without  the  signature  of  the  party, 
as  no  exception   was  taken  to  it.     The  case  of  Cowan  v.   Anderson,^ 

<  7  Col.  2S4. 
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determines  that  a  regular  guardian  may  defend  for  minors  and  vaiye 
process. 

2.  It  is  said  that  there  is  no  equity  in  the  bill,  and  that  complainant  has  no 
right  to  the  aid  of  a  court  of  equity  to  enable  him  to  rescind  the  contract 

By  the  recent  decisions  in  this  State,  the  contract  of  sale  was  not  abso- 
lutely void,  but  voidable  upon  the  election  of  either  party.  Roberts  v. 
Francis.^  Swan,  the  vendor,  did  not  elect  to  avoid  the  contract,  nor  did 
bis  heirs  after  his  death.  Complainant  made  no  tender  of  the  purchase- 
money,  and  could  not  claim  a  title  until  he  had  done  so.  He  rested  upon 
the  parol  contract,  made  the  improvements,  and  occupied  the  property  as 
his  own  under  the  parol  contract,  until  May  2,  1860,  when  be  elected  to 
avoid  the  contract  and  claim  compensation  for  his  improvements.  He  had 
the  right  to  make  his  election,  and  as  the  improvements  were  made  under 
a  subsisting  parol  contract,  he  had  the  right  to  come  into  a  court  of  equity 
to  have  his  claim  for  compensation  enforced.  The  equity  springs  from  the 
fact  that  the  contract  is  not  void  but  voidable,  and  that  either  party  has 
the  right  to  avoid  it.   Rhea  v.  Allison.' 

3.  The  equity  of  complainant  is  the  amount  of  the  enhancement  of  the 
value  of  the  lot  in  market,  resulting  from  the  permanent  improvements  made 
upon  it ;  this  value  to  be  estimated  at  the  time  he  made  his  election  to  avoid 
the  contract.  The  amounts  actually  expended  in  making  or  superintending 
the  improvements  do  not  furnish  the  criteria  for  ascertaining  the  en- 
hanced value,  though  they  may  be  looked  to  as  legitimate  evidence  in  the 
investigation. 

But  as  complainant  seeks  the  enforcement  of  an  equity,  he  is  bound  to 
do  equity ;  hence,  he  is  required  to  account  for  the  benefits  derived  from 
the  use  and  occupation  of  the  property.  As  he  elects  to  ropudiate  the  con- 
tract, and  along  with  it  the  payment  of  the  purchase-money,  equity  requires 
him  to  account  for  reasonable  rents. 

During  the  occupation  of  the  lot  the  law  imposed  taxes  on  the  property. 
These  were  incumbrances,  for  the  removal  of  which  he  ought  to  have  credit 
upon  the  amount  of  the  rents.  But  the  insurance  paid  upon  the  property 
stands  on  a  different  footing.  He  insured  the  property  voluntarily  and  for 
his  own  protection,  and  while  he  was  holding  and  treating  the  property  as  his 
own.  We  see  no  equity  in  allowing  him  a  credit  for  this  expenditure.  The 
balance  due  to  complainant  will  bear  interest  from  the  filing  of  the  bilL 

The  only  remaining  question  is  as  to  whether  the  enhanced  value  shoiild 
be  paid  by  the  administrator  or  the  heirs  1  It  cannot  be  regarded  as  a 
debt  against  the  administrator.  The  liability  arose  upon  the  election  of 
complainant  to  avoid  the  contract,  and  it  is  a  liability  arising  out  of  no 
default  on  the  part  of  the  intestate  or  his  administratrix.  For  all  we  can 
see,  the  intestate  was  ready  at  any  time  to  make  title  if  complainant  had 
entitled  himself  to  it  by  tendering  or  paying  the  purchase-money.     Not 

1  ^Heisk.  128.  >  8  Head,  176. 
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electing  to  do  this  during  the  lifetime  of  the  intestate,  and  only  making  his 
election  to  avoid  the  contract  after  the  legal  title  had  descended  to  the 
heirs  of  the  intestate,  at  which  time  his  equitable  claim  for  compensation 
came  into  existence,  we  think  it  clear  that  the  liability  attaches  to  the 
property  itself  out  of  which  it  sprung,  and  that  it  cannot  be  viewed  as  a 
debt  of  the  estate  to  be  paid  by  the  administratrix.  The  real  estate  and 
not  the  personal  is  benefited  by  the  improvement,  and  equity  necessarily 
fixes  the  liability  for  the  benefit  on  the  real  estate. 

With  the  modifications  indicated,  the  decree  of  the  Chancellor  is  affirmed. 
The  heirs  will  have  four  months  within  which  to  pay  the  amount  ascertained 
to  be  due.  The  clerk  of  this  court  will  make  report  of  the  amount  due  to 
the  present  term.     The  costs  will  be  paid  by  complainant. 


SMITH  AND  Others  v.  DRAKE  and  •  Others. 
In  the  Court  op  Chancert  of  New  Jersey,  February  Term,  1873. 

[Reported  in  8  C.  E.  Oreen,  802.] 

Argued  upon  final  hearing,  on  bill,  answer,  and  proofs. 

Mr.  Kays  and  Mr.  B,  HamiUon  for  complainants. 

Mr.  McCarter  for  defendants. 

The  Chancellor.  The  complainants  are  five  children  of  Alexander  H. 
Smith,  who  died  intestate  in  November,  1843,  The  defendant,  Nathan 
Drake,  was  appointed  administrator  of  his  estate,  and  having  obtained  an 
order  of  the  Orphans'  Court  of  Sussex  county  for  the  sale  of  the  real  estate 
of  his  intestate  for  payment  of  debts,  in  March,  1846,  sold  the  real  estate, 
being  a  house  and  lot  in  Newton,  to  one  Dennis  Cochran,  at  public  auction, 
for  $1300.  On  the  28th  of  January,  1847,  he  conveyed  this  property  to 
Cochran  by  deed  of  that  date,  and  on  the  same  day  received  a  deed  from 
Cochran  and  wife  for  the  same.  Both  deeds  were  dated  and  acknowledged 
on  the  same  day,  and  acknowledged  before  the  same  Master. 

Nathan  Drake  took  possession  of  the  property  after  the  sale,  put  build- 
ings in  repair,  added  to  them,  and  erected  new  buildings  on  the  lot,  and 
rented  them  and  received  the  rents. 

In  1843,  at  the  death  of  their  father,  the  oldest  of  the  complainants 
was  sixteen,  the  youngest  four  years  old.  The  first  was  therefore  of  age  in 
1848,  the  last  in  1860.  The  bill  was  filed  in  1865,  or  five  years  after  the 
youngest  child  came  of  age. 

The  complainants  allege  that  the  sale  made  nominally  to  Dennis  Coch- 
ran was  in  reality  made  to  Drake  himself,  for  whom  Cochran  was  the  agent. 
They  asked  to  have  the  sale  set  aside  on  equitable  terms,  and  the  property 
conveyed  to  them. 
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Drake,  in  answer,  denies  that  Coobran  purchased  for  him,  or  that  he  was 
the  real  purchaser  at  the  sale ;  and  sets  up  the  acquiescence  of  the  com- 
plainants, and  the  time  permitted  to  elapse  before  tiling  the  bill,  as  a  bar 
to  the  relief  in  equity.^ 

The  complainants  ask  that  the  conveyance  be  set  aside  on  equitable 
terms.  On  part  of  the  defendant  it  is  contended  that  the  court  should 
only  allow  the  eicess  of  the  value  at  the  time  of  the  sale,  above  the  bid 
of  Cochran,  with  interest ;  as  was  done  in  the  case  of  Huston  v.  Gassed j.* 
In  that  case  this  course  must  be  taken  to  have  been  pursued  by  the  Chan- 
cellor for  the  reason  that  it  was  with  the  assent  of  the  complainants,  as 
it  was  really  the  most  beneficial  to  them ;  he  states  his  determination  to 
make  the  reference  in  that  manner  with  the  reservation,  "  unless  the  com- 
plainants show  cause  to  the  contrary.'*  He  states  that  "the  rule  is  inflexi- 
ble, that  a  sale  made  by  an  administrator  or  any  other  acting  in  a  fiduciary 
capacity  to  himself,  or  for  his  benefit,  will  be  held  void  at  the  instance  of 
the  party  prejudiced, by  such  sale,  and  the  purchaser  regarded  in  equity  as 
a  trustee.'*  And  in  Obert  v,  Obert,*  to  which  he  there  refers,  he  said :  "  It 
is  a  matter  of  right  in  the  complainant,  and  not  of  discretion  in  the  court, 
to  have  the  deed  removed  out  of  his  way  and  set  aside."  These  are  per- 
fectly consistent  with  the  course  pursued,  if  assented  to  by  the  complain- 
ant; but  not  with  refusing  to  set  aside  the  deed  when  the  complainant 
insists  upon  it.  In  that  case  it  is  pretty  clear  from  the  evidence,  that  the 
property  would  not  have  brought  $6000  at  that  time,  and,  therefore,  the 
decree,  while  just  against  the  defendant,  was  most  beneficial  to  the  com- 
plainant. The  defendant  here,  as  there,  has  been  guilty  of  a  legal  or  con- 
structive breach  of  trust,  and  therefore  must  be  held  to  strict  account ; 
and  the  option  in  such  case  is  always  with  the  cestui  que  trutt. 

But  the  decree  must  be  made  on  equitable  terms.  The  defendant  paid 
debts  of  his  intestate  to  the  amount  of  the  sum  bid  for  the  property.  He 
must  be  allowed  that  sum  with  interest  from  the  times  when  he  paid  it  out, 
which,  for  the  purpose  of  this  case,  must  be  assumed  to  be  the  date  of  the 
delivery  of  the  deed.  His  final  account  was  no  doubt  adjusted  on  that 
basis. 

He  also  expended  moneys  in  the  improvement  of  the  premises.  He 
must  be  allowed  the  additional  value  which  such  improvements  at  the 
present  time  give  to  the  premises,  above  what  their  value  would  have  been 
now  if  these  improvements  had  not  been  made.  He  is  not  to  be  allowed 
the  cost  of  such  improvements ;  they  may  have  been  luiwisely  made,  or 
their  value  have  perished  or  depreciated  by  decay.  But  such  allowance 
must  not,  in  any  case,  exceed  the  cost  of  these  improvements,  for  the 
defendant  must  make  no  profit  out  ot  them. 

1  So  much  of  the  opinion  as  relates  to  the  questions  raised  by  defendant's  answer  has 
been  omitted.  —  Ed. 

a  2  Beas.  228,  and  1  McCarter,  820.  *  2  Stockt.  108. 
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He  must  account  for  all  rents  and  profits  received  from  the  premises,  or 
that  might  have  been  received  by  prudent  management  and  ordinary  dili- 
gence, including  a  fair  and  full  occupation  rent  for  the  same  when  occupied 
by  him  or  his  family ;  and  is  to  be  credited  for  taxes  actually  paid,  and  all 
ordinary  and  usual  repairs. 

Harriet  Smith,  the  widow  of  the  intestate,  was  entitled  to  dower  in  the 
premises.  On  the  2d  day  of  April,  1850,  she  conveyed  this  right  to  Drake. 
From  that  time  until  her  death,  Drake,  by  this  deed,  was  entitled  to  one 
third  of  the  income,  and  therefore,  during  that  period,  must  be  charged 
with  only  two  thirds  of  the  net  value  or  income  of  the  property. 

If  the  occupation  rent,  and  rents  received  from  the  propei*ty  as  im- 
proved, exceed  the  rents  that  could  have  been  received  from  it  as  it  was 
at  the  sale,  kept  in  good  repair,  any  excess  in  the  actual  cost  of  improve- 
ments above  their  present  value  to  the  property  may  be  deducted  from 
such  excess  of  rents,  and  the  defendant  be  charged  with  the  balance  only ; 
as  it  is  equitable  that  expenditures  which  gave  additional  temporary  value 
to  the  pramises  should  be  repaid  out  of  the  additional  income  actually 
received  by  means  of  them. 

Upon  payment  of  the  amount  found  due  on  these  principles  to  the  legal 
representatives  of  Nathan  Drake,  who  is  now  dead,  the  conveyance  to  him 
will  be  declared  void. 


HAGGERTY  v.   McCANNA. 
In  the  Court  of  Chancery  of  New  Jersey,  May  Term,  1874. 

[Reported  in  10  C.  E.  Green,  48.] 

On  final  hearing  on  pleadings  and  proofs. 

Mr.  James  Wilson  for  complainant. 

Mr.  Mercer  Beasley^  Jr,,  for  defendant. 

The  Chancellor.  In  1864,  the  complainant  married  Jane  McCanna, 
then  the  widow  of  John  McCanna,  deceased.  She  had  one  child,  the  de- 
fendant, the  issue  of  her  marriage  with  McCanna.  The  defendant  was 
about  eleven  years  old  when  her  mother  was  married  to  the  complainant. 
Her  father  died  seized  of  two  vacant  lots  in  Trenton,  then  of  comparatively 
small  value.  After  his  death,  his  widow  built,  at  the  cost  of  about  $500, 
a  small  house  on  one  of  the  lots  and  resided  in  it.  After  her  marriage  to 
the  complainant,  the  latter  built  another  house  on  the  front  of  the  same 
lot,  and  a  house  on  the  other  lot.  He  improved  the  lots  in  various  other 
^^ySy  by  grading,  flagging  the  sidewalks,  etc.  He  and  his  wife  dwelt  in  one 
of  these  houses  and  rented  out  the  other.  He  paid  the  taxes  and  assess- 
ments on  the  property.    From  the  time  of  his  marriage  to  this  time,  he 
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has  been  in  possession  of  it.  His  wife  bad  dower  in  it,  but  it  was  never 
assigned.  When  the  buildings  and  other  improvements  above  referred  to 
were  put  on  the  property,  both  tlie  complainant  and  his  wife  supposed  that 
the  land  belonged  to  the  latter,  and  they  first  learned  their  mistake  when 
she,  being  as  she  supposed  tn  extremis,  in  September,  1871,  called  in  a 
lawyer  to  make  her  will.  She  died  in  September,  1872,  leaving  three 
children,  the  defendant  and  two  other  daughters,  the  issue  of  her  mar- 
riage with  the  complainant,  both  of  whom  are  still  living.  When  McCanna 
bought  the  property,  it  was  subject  to  a  mortgage  for  $300,  the  amount  of 
which  was  allowed  him  as  so  much  of  the  purchase-money.  The  mortgage 
was  subsequently  assigned  to  his  brother,  who,  in  1867,  required  payment, 
and  the  complainant  then,  with  his  own  money,  paid  it,  sending  to  the 
holder  of  it  in  Ireland  a  dnift  for  the  amount  then  due  on  it,  $487,  and 
received  it  in  return  with  the  bond  it  was  given  to  secure.  This  mortgage 
the  complainant,  in  the  full  belief  that  the  property  was  his  wife's,  sub- 
sequently, when  he  was  about  to  mortgage  the  property  to  secure  a  loan, 
caused  to  be  cancelled  of  record.  The  defendant  lived  in  the  complainant's 
family  from  the  time  of  his  marriage  to  her  mother  up  to  March,  1871, 
when  she  was  sent  to  a  school  in  Newark.  The  complainant,  however, 
appears  not  to  have  supported  her  at  that  school.  Very  soon  after  the 
death  of  the  complainant's  wife,  the  defendant  instituted  an  action  of 
ejectment  against  the  complainant,  in  the  Supreme  Court,  to  obtain  pos- 
session of  the  premises.  The  complainant  then  filed  his  bill  to  restrain 
her  from  prosecuting  that  suit,  and  praying  that  the  value  of  the  improve- 
ments and  the  value  of  the  land  irrespective  of  them,  might  be  ascertained, 
and  the  defendant  might  be  required  to  pay  him  for  his  improvements  and 
the  amount  of  the  moi*tgage  debt  paid  by  him,  or  release  the  land  to  him 
on  receiving  the  value  thereof  over  and  above  the  improvements,  after 
deducting  therefrom  the  mortgage  debt  above  referred  to,  and  a  proper 
allowance  for  her  support  while  she  lived  in  his  family. 

This  case  is  one  of  great  hardship.  The  improvements  are  proved  to  be 
of  the  \)resent  value  of  more  than  $2000.  They  were  all  made  by  the 
complainant,  except  the  small  house  before  mentioned  built  by  his  wife 
during  her  widowhood.  Against  the  value  of  these  improvements,  and  the 
payments  made  on  account  of  the  property  by  the  complainant,  there  is  no 
offset  except  the  value  of  the  use  and  occupation  of  the  lots,  which,  un- 
doubtedly, is  comparatively  very  insignificant.  The  result  of  the  suit  at 
law  must  be  to  deprive  the  complainant  of  his  entire  property.  He  invokes 
the  aid  of  this  court  to  prevent  so  flagrant  a  wrong.  He  bases  his  claim 
to  relief  on  the  ground  of  mistake.  But  an  error  which  is  the  result  of 
inexcusable  negligence  is  not  a  mistake  from  the  consequences  of  which 
equity  will  grant  relief.  The  complainant's  mistake  in  this  case  was  in 
assuming,  as  he  says  he  did,  from  the  fact  that  his  wife  had  administered 
on  McCauna's  estate,  that  she  was  the  owner  of  the  lots  of  land  in  question. 
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He  appears  to  have  made  no  inquiry  whatever  on  the  subject.  On  the 
argument  it  was  ui^ged  that  on  the  ruling  of  this  court  in  McKelway  v. 
Armour/  the  relief  sought  might  be  granted.  But  the  decision  in  that 
case  was  expressly  put  on  the  ground  of  the  complainant's  mistake  as  to 
the  location  of  a  vacant  lot,  plotted  out  on  a  map  only,  a  mistake  which 
the  court  said  was  one  which  might  occur  to  the  most  careful  and  diligent 
man,  and  the  fact  that  the  defendant  stood  by  and  participated  in  the 
mistake,  which  latter  consideration  was  regarded  as  a  most  important 
feature  in  the  case.  In  the  present  case  the  defendant,  during  all  the 
time  during  which  the  improvements  were  made,  was  an  infant,  and 
incapable,  therefore,  of  either  the  participation  or  the  acquiescence  which 
were  so  essential  elements  in  that  case.  Besides,  the  mistake  here  was  one 
from  which  the  most  ordinary  care  would  have  guarded  the  complainant. 
No  relief  can  be  afforded  him  on  the  ground  of  mistake.  Nor  can  he  avail 
himself  of  the  position  taken  by  his  counsel  on  the  hearing,  that  his  wife 
may  be  considered  as  having  been  in  p>08ses8ion  of  the  premises  as  guardian 
of  the  defendant,  and  as  having  made  the  improvements  as  such  guardian, 
and  that  therefore  the  complainant  is,  in  equity,  entitled  to  have  from 
the  defendant  the  value  of  those  improvements.  A  guardian  will  not  be 
allowed  the  cost,  or  even  the  value  of  the  buildings  erected  on  the  estate 
of  the  ward  without  authority.  Putnam  v.  Ritchie;*  Hassard  v.  Rowe;* 
Green  v.  Winter  ;  *  Bellinger  v.  Shafer ;  *  Payne  v.  Stone.*  The  complain- 
ant's counsel  insisted  upon  the  hearing  that,  under  the  circumstances,  the 
court  would,  to  relieve  the  complainant  in  part  at  least,  grant  him  an 
allowance  for  past  maintenance  of  the  defendant.  That  the  support  which 
the  complainant  gave  her  was  given  without  expectation  of  compensation, 
is  manifest  from  the  evidence.  He  appears  to  have  voluntarily  assumed 
the  care  and  support  of  his  step-daughter.  He  therefore  stood  towards  her 
in  loco  parentis.  In  the  absence  of  an  express  promise,  made  by  the  child 
after  attaining  majority,  to  repay  the  step-father,  no  compensation  can  be 
recovered  by  him  at  law  or  in  equity  for  such  support.  Chitty  on  Con., 
11  Am.  Ed.  215;  Cooper  v.  Martin;'  Shark  v.  Cropsey;'  Williams  v. 
Hutchinson ;  ®  Lantz  v.  Frey ;  *•  Worthington  v,  McCraer ; "  Grove  v.  Price ;  ^^ 
Schouler  on  Dom.  Rel.  378. 

I  do  not  feel  at  liberty,  even  for  so  conscientious  a  purpose  as  to  mitigate 
the  unquestionable  hardship  of  the  complainant's  case,  to  create  a  liability 
where  no  legal  or  equitable  foundation  for  it  exists.  The  case  in  26  Beavan 
is  in  point.  There  the  step-father's  estate  was  chargeable  with  certain 
trust  money  received  by  him,  the  property  of  the  step-children.  His  ex- 
ecutor sought  to  offset  it  by  a  claim  in  favor  of  the  step-father  for  the 

1  2  Stockt.  115.  8  6  Paige,  890.  »  11  Barb.  24. 

«  1  Johns.  Gh.  26.  *  2  Sandf.  Ch.  293.  •  7  Sm.  &  M.  867. 

»  4  East,  76.  »  11  Barb.  224.  •  8  Comst.  812. 

^  19  Pa.  866.  u  28  Beay.  81.  "  26  Bear.  108. 
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raaintenance  of  the  children.     The  Master  of  the  Bolls,  Sir  John  Romillt, 
refused  to  allow  it. 

I  am  constrained  to  refuse  the  relief  the  complainant  asks,  on  this  ground 
also.  The  money  paid  in  satisfaction  of  the  mortgage,  however,  with  lawful 
interest  from  the  time  when  it  was  paid  by  the  complainant,  should  be 
declared  to  be  an  equitable  lien  on  the  land,  and  should  be  chaiiged  thereon 
accordingly.  The  taxes,  etc.,  paid  by  the  complainant  in  respect  of  the 
property,  and  the  improvements  made  by  him  thereon,  are  enough  to 
answer  any  just  demand  of  the  defendant  for  rents  and  profits.  In  any 
account  of  these  rents  and  profits  between  her  and  the  complainant,  she 
would  be  in  equity  entitled  to  only  two  thirds  thereof  during  the  lifetime 
of  her  mother,  whose  dower  in  the  premises  was  never  assigned.  The 
complainant  is  entitled,  also,  to  his  costs  of  this  suit.  I  shall  therefore 
charge  upon  the  land  the  amount  paid  in  satisfaction  of  the  mortgage,  with 
interest  from  the  time  when  it  was  paid,  and  on  payment  thereof  to  the 
complainant,  with  his  costs  of  this  suit,  the  injunction  will  be  dissolved. 
This  case  would  present  a  different  aspect  as  to  the  relief  which  the  court 
could  afford  in  the  premises,  were  the  defendant,  instead  of  the  complainant, 
an  applicant  for  the  exercise  of  equitable  p>ower.  In  such  case,  the  court 
might  extend  its  assistance  to  her  on  terms,  or  refuse  its  aid  altogether, 
according  as  equity  might  seem  to  demand. 


JOHN  GUTHRIE  v,  THOMAS  HOLT. 
In  the  Suprehb  Court  of  Tennessee,  December  Term,  1876. 

[Reported  in  9  Baxter,  627.1 

Appeal  from  the  Circuit  Court  at  Nashville.  Nathaniel  Baxter,  J., 
presiding. 

F.  E,  Williams  for  plaintiff. 

Baxter  Smith  for  defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court 

Holt  obtained  judgment  in  the  Circuit  Court  of  Davidson  county  against 
Guthrie,  from  which  Guthrie  appealed  to  this  court.  In  January,  1871, 
Holt  sold  to  Guthrie  by  verbal  contract  a  tract  of  land  in  said  county, 
agreeing  to  make  him  a  deed  when  the  boundaries  should  be  ascertained. 
Holt  put  his  son-in-law  in  immediate  possession.  Within  the  year  Guthrie 
stated  his  inability  to  pay  for  the  land,  and  proposed  to  rescind  the  trade 
and  pay  for  the  use.  This  was  not  done,  and  Holt  assumed  possession, 
and  sued  him  for  rent  for  use  and  occupation. 

The  defences  set  up  were,  that  Lovell,  the  son-in-law  of  Guthrie,  was  the 
purchaser  and  not  Guthrie,  and  that  he  had  made  impFOvements  on  the 
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land  exoeeding  in  value  the  rents.  The  jury  found,  on  sufRcieut  evidence, 
that  Guthrie  was  the  purchaser,  and,  under  the  charge  of  the  court,  they 
made  no  allowance  for  any  improvements,  hut  gave  a  verdict  for  $150  for 
one  year's  rent,  of  which  plaintiff  remitted  825. 

The  court  chaiged  the  jury  that  if  Holt  was  in  fault  in  not  completing 
the  contract  of  sale,  Guthrie  would  be  entitled,  upon  plea  of  set-otf,  to  so 
much  as  his  improvements  enhanced  the  value  of  the  lands,  but  if  Holt 
was  ready  to  carry  out  the  contract  and  Guthrie  refused,  then  he  would 
not  be  entitled  to  any  allowance  for  improvements.  It  is  insisted  by  plain- 
tiff in  error  that  the  entire  part  of  this  charge  is  erroneous,  and  that  Guth- 
rie or  Lovell  having  purchased  in  good  faith,  and  no  deed  having  been 
executed,  he  is  entitled,  upon  the  repudiation  of  the  contract  by  either 
party,  to  be  allowed  for  improvements  to  the  extent  such  improvements 
mav  have  enhanced  the  value  of  the  laud. 

The  case  of  Humphreys  v.  Hottsinger,^  is  cited  as  sustaining  the  position 
contended  for.  In  that  case  Humphi-eys  was  in  possession  under  a  title 
bond,  which  stipulated-  that  if  the  contract  was  not  met  in  twelve  months 
after  it  is  due,  the  same  is  subject  to  be  reversed  at  the  will  of  Hottsinger. 
The  purchase  not  having  been  paid  for  twelve  months  after  it  was  due, 
Hottsinger  elected  to 'annul  the  contract  and  took  possession  of  the 
property. 

Humphreys  filed  his  bill  to  obtain  payment  for  his  improvements.  This 
court  held,  citing  several  cases,  that  the  complainant  was  in  possession  law- 
fully by  contract,  and  expected  to  pay  for  the  lot,  but  was  unable  to  do  so, 
and,  upon  rescission,  was  entitled  to  be  paid  whatever  sum  his  improvement 
enhanced  the  value  of  the  lot,  but  no  more.  One  of  the  cases  cited  is 
Herring  &  Bird  v.  Pollard,^  where  the  purchasers  filed  their  bill  to  obtain 
restitution  of  sums  paid  upon  a  verbal  contract  of  purchaser  of  land,  and 
for  compensation  for  improvements  made  thereon,  upon  their  failure  to 
agree  with  the  vendor  upon  the  character  of  the  conveyance  to  be  made, 
and  the  court  said  the  question  is  whether  a  party  who  has  made  improve- 
ments upon  the  land  of  another,  expecting  to  obtain  the  title,  is  entitled 
to  payment  and  can  enforce  it  in  equity ;  and  adopting  the  opinion  of 
Judge  Story,  in  1  Story's  Rep.,  478,  that  the  denial  of  all  compensation 
to  such  bona  fide  purchaser  in  such  a  case,  where  he  had  enhanced  the 
permanent  value  of  the  estate,  would  be  contrary  to  the  first  principles  of 
equity,  adding  that  to  me  it  seems  manifestly  unjust  and  inequitable  thus 
to  appropriate  to  one  man  the  property  of  another,  who  is  in  no  default. 
In  this  last  mentioned  case,  as  in  the  case  in  3  Sneed,  relief  was  sought  in 
equity  by  the  vendee.  In  6  Humph.  324,  it  was  held  that  a  vendee  in  pos- 
session under  a  verbal  contract  of  purchase  of  land,  could  not  recover  at 
law  for  improvements,  although  he  might  do  so  in  equity  to  the  extent  that 
such  improvement  has  enhanced  the  value  of  the  land. 

1  8  Sneed,  228.  <  4  Humph.  362. 
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And  in  3  Head,  178,  it  was  held  as  settled  in  this  State  that  when  a  man 
is  put  in  possession  of  land  by  the  owner  upon  a  verbal  sale,  or  one  other- 
wise invalid,  which  the  owner  of  the  laud  fails  or  refuses  to  oomplece,  and, 
in  expectation  of  the  performance  of  the  contract,  the  vendee  makes  im- 
provements, he  may  recover,  upon  bill  filed  by  him,  the  value  of  such 
improvements  to  the  extent  they  have  enhanced  the  value  of  the  land, 
citing  4  Humph,  and  3  Sneed  cases.  In  the  later  case  of  Rainer  v.  Huddle- 
ston,'  where  there  was  a  verbal  sale  with  a  promise  by  the  vendee  to  pay 
(500  on  taking  possession,  and  the  vendor  then  to  give  a  bond  for  title, 
Rainer,  the  vendee,  took  possession  but  did  not  pay  any  part  of  the  puiv 
chase-money,  and  Huddleston  refused  to  make  him  a  title  bond,  but  told 
him  he  would  give  him  further  time  until  the  next  Christmas  to  pay  what 
was  due  then  by  the  terms  of  their  contract.  Rainer  continued  in  posses- 
sion, paid  no  part  of  the  purchase-money,  and,  after  it  was  all  due,  aban- 
doned the  place  and  sued  in  chancery  for  the  value  of  his  improvements. 

It  further  appeared  that  at  the  time  of  the  sale  the  vendor  notified  the 
vendee  not  to  improve  the  land,  if  he  failed  to  pay  the  $500  first  due,  as 
he  would  not  allow  anything  for  improvements. 

Nicholson,  C.  J.,  in  delivering  the  opinion  of  the  court,  referring  to  and 
citing  the  several  cases  decided  by  this  court  and  other  authorities  upon  this 
question,  says :  — 

''It  follows,  from  the  several  authorities  referred  to,  that  complainant 
who  comes  into  a  court  and  claims  compensation  for  improvements  made 
upon  the  land  of  another,  will  be  repelled  unless  he  shows  that  he  was  a 
honxifide  possessor  holding  under  an  invalid  or  verbal  sale,  and  honestly 
believing  that  he  has  or  will  have  a  valid  title,  and  intending  honestly  to 
consummate  his  purchase  by  the  payment  of  the  purchase-money,  and, 
while  so  holding,  makes  improvements  which  add  to  the  permanent  value 
of  the  land,  but  fails  to  consummate  his  purchase  without  fault  on  his 
part,  and  on  account  of  the  default  of  the  vendor.  Before  he  can  success- 
fully invoke  the  aid  of  a  chancellor,  it  is  incumbent  on  him  to  show  that 
he  has  been  in  no  default  in  not  executing  his  contract,  but  has  been  pre- 
vented from  so  doing  by  the  failure  or  refudal  of  the  owner  of  the  land  to 
complete  the  sale." 

Although  it  appears  that  the  vendor  had  notified  the  vendee  that  he 
would  not  pay  for  improvements,  the  case  is  distinctly  put  upon  the  ground 
that  the  vendor  was  guilty  of  no  fault,  as  by  refusing  to  complete  the  sale 
or  otherwise,  but  that  the  vendee  was  in  default  by  his  failure  to  perform 
his  contract,  and  upon  this  ground,  which  is  stated  by  the  learned  judge  to 
be  the  rule  dediiced  from  the  authorities  cited,  relief  was  refused,  and  we 
think  the  rule  a  sound  one. 

The  case  in  Story's  Rep.,  which  was  followed  by  the  case  in  4  Humph.,  as- 
sumed that  the  vendee  was  in  no  default  and  upon  that  ground  was  enti- 

1  4  Heisk.  224. 
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tied  to  relief,  and  oiir  own  cases  grant  the  relief  upon  the  same  idea,  chat 
the  vendor  either  fails  or  refuses  to  complete  the  sale,  or  that  by  reason  of 
an  honest  disagreement  as  to  its  terms,  neither  is  willing  to  its  execution 
upon  the  terms  insisted  upon  by  the  other.  In  the  case  of  Humphreys  v, 
Hottsinger,^  the  learned  judge  who  delivered  the  opinion,  after  citing  the 
previously  decided  cases  by  the  court,  already  referred  to,  states  that  the 
case,  although  differing  in  its  facts,  falls  within  the  principle  settled  in 
the  cases  cited. 

If  it  is  assumed  that  the  vendor  was  in  fault  then  the  case  would  fall 
within  the  principle  of  those  cases.  But  the  vendor  was  ready  to  perform 
the  contract,  and  the  vendee  &iled  or  refused  to  perform  his  contract,  and 
the  vendor  for  this  had  the  legal  right  to  treat  the  sale  as  invalid  and  one 
which  the  vendee  had  refused  and  failed  to  execute  and  complete.  Under 
the  rule  laid  down  in  4  Heisk.,  as  deduced  from  the  cases  cited,  the  vendee 
would  not  be  entitled  to  compensation  for  improvements. 

We  do  not  think  that  there  was  any  error  in  allowing  evidence  to  show 
what  the  place  produced  in  1873,  which  could  have  prejudiced  defendant. 

There  was.  much  evidence  as  to  the  value  of  the  rent,  and  whatever 
tended  to  show  the  productiveness  of  the  land  would  be  relevant.  Nor 
was  there  anything  in  affidavits  introduced  for  a  new  trial.  The  facts  de- 
posed to  were  considered  leading  points  on  the  trial,  and  evidence  adduced 
thereto  by  each  party.  Upon  the  whole  we  thiuk  there  is  no  material 
error  in  the  record  and  the  judgment  is  affirmed. 


THE  ISLE  KOYALE  MINING  COMPANY  v.   JOHN  HERTIN 

AND   MICHAEL   HERTIN. 

In  the  Supreme  Court  op  Michigan,  October  16,  1877. 

[Reported  in  37  Michigan  Reports,  832.] 

Trover  and  indebitatus  assumpsit.     The  facts  are  in  the  opinion. 

T,  L,  Chadhoume  and  S,  F,  Seager  for  plaintiff  in  error. 

CJiandler  dc  Grant  and  G,  V,  N,  Lothrop  for  defendant  in  error. 

CooLEY,  C.  J.  The  parties  to  this  suit  were  owners  of  adjoining  tracts  of 
timbered  lands.  In  the  winter  of  1873-74  defendants  in  error,  who  were 
plaintiffs  in  the  court  below,  in  consequence  of  a  mistake  respecting  the 
actual  location,  went  upon  the  lands  of  the  mining  company  and  cut  a 
quantity  of  cord  wood,  which  they  hauled  and  piled  on  the  bank  of  Portage 
Lake.  The  next  spring  the  wood  was  taken  possession  of  by  the  mining 
company,  and  disppsed  of  for  its  own  purposes.  The  wood  on  the  bank 
of  the  lake  was  worth  $2.87^  per  cord,  and  the  value  of  the  labor  expended 
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by  plaintiffs  in  cutting  and  placing  it  there  was  $1.87^  per  cord.  It  was 
not  clearly  shown  that  the  niiuiug  company  had  knowledge  of  the  cutting 
and  hauling  by  the  plaiutiii»  while  it  was  in  progress.  After  the  mining 
company  had  taken  possession  of  the  wood,  plaintiffs  brought  this  suit. 
The  declaration  contains  two  special  counts,  the  first  of  which  appears  to 
be  a  count  in  trover  for  the  conversion  of  the  wood.  The  second  is  as 
follows  :  — 

"  And  for  that  whereas  also,  the  said  plaintiff,  Michael  Hertin,  was  in 
the  year  1874  and  1875,  the  owner  in  fee  simple  of  certain  lauds  in  said  county 
of  Houghton,  acyoining  the  lands  of  the  said  defendant,  and  the  said  plaintilis 
were,  during  the  years  last  aforesaid,  engaged  as  co-partners  in  cutting,  haul- 
ing, and  selling  wood  from  said  lands  of  said  Michael  Hertin,  and  by  mistake 
entered  upon  the  lands  of  the  said  defendant,  wliich  lands  adjoined  the 
lands  of  the  said  plaintiff,  Michael  Hertin,  and  under  the  belief  that  said 
lands  were  the  lands  of  the  said  plaintiff,  Michael  Hertin,  cut  and  carried 
away  therefrom  a  large  amount  of  wood,  to  wit :  one  thousand  cords,  and 
piled  the  same  upon  the  shore  of  Portage  Lake,  in  said  county  of  Houghton, 
and  incurred  great  expense,  and  paid,  laid  out,  and  expended  a  lai^ge 
amount  of  money  in  and  about  cutting  and  splitting,  hauling  and  piling 
said  wood,  to  wit :  the  sum  of  two  thousand  dollars  ;  and  afterwards,  to  wit : 
on  the  first  day  of  June,  A.  D.  1875,  in  the  county  of  Houghton  aforesaid,  the 
said  defendant,  with  force  and  arms,  and  without  any  notice  to  or  consent 
of  said  plaintiffs,  seized  the  said  wood  and  took  the  same  from  their  posses- 
sion and  kept,  used,  and  disposed  of  the  same  for  its  own  use  and  purposes  ; 
BXid  the  said  plaintiffs  aver  that  the  labor  so  as  aforesaid  done  and  performed 
by  them,  and  the  expense  so  as  aforesaid  incurred,  laid  out,  and  expended 
by  them  in  cutting,  splitting,  hauling,  and  piling  said  wood,  amounting  as 
aforesaid  to  the  value  of  two  thousand  dollars,  increased  the  value  of  said 
wood  ten  times  and  constituted  the  chief  value  thereof,  by  reason  whereof 
the  said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff, 
the  value  of  the  labor  so  as  aforesaid  expended  by  them  upon  said  wood 
and  the  expense  so  as  aforesaid  incurred,  laid  out,  and  expended  by  them  in 
cutting,  splitting,  hauling,  and  piling  said  wood,  to  wit :  the  said  sum  of 
two  thousand  dollars ;  and  being  so  liable,  the  said  defendant  in  considera- 
tion thereof,  afterwards,  to  wit :  on  the  same  day  and  year  last  aforesaid 
and  at  the  place  aforesaid,  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  plaintiffs  to  pay  unto  the  said  plaintiffs  the  said  sum  of  two 
thousand  dollars,  and  the  interest  thereon."  — 

The  circuit  judge  instructed  the  jury  as  follows  : 

"  If  you  find  that  the  plaintiffs  cut  the  wood  from  defendant's  land  by- 
mistake  and  without  any  wilful  negligence  or  wrong,  I  then  charge  you  that 
the  plaintifiBs  are  entitled  to  recover  from  the  defendant  the  reasonable  cost 
of  cutting,  hauling,  and  piling  the  same.**   .  This  presents  the  only  question 
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it  is  necessary  to  coiiaider  on  this  record.  The  jury  returned  a  verdict  for 
the  plaintiffs. 

Some  facts  appear  by  the  record  which  might  perhaps  have  warranted 
the  circuit  judge  in  submitting  to  the  jury  the  question  whether  the  proper 
authorities  of  the  mining  company  were  not  aware  that  the  wood  was  being 
cut  by  the  plaintiffs  under  an  honest  mistake  as  to  their  rights,  and  were  not 
placed  by  that  knowledge  under  obligation  to  notify  the  plaintiffs  of  their 
error.  But  as  the  case  was  put  to  the  jury,  the  question  presented  by  the 
record  is  a  narrow  question  of  law^  which  may  be  stated  as  follows :  whether, 
where  one  in  an  honest  mistake  regarding  his  rights  in  good  faith  performs 
labor  on  the  property  of  another,  the  benefit  of  which  is  appropriated  by  the 
owner,  the  person  performing  such  labor  is  not  entitled  to  be  compensated 
therefor  to  the  extent  of  the  benefit  received  by  the  owner  therefrom  ? 
The  affirmative  of  this  proposition  the  plaintiffs  undertook  to  support,  hav- 
ing first  laid  the  foundation  for  it  by  showing  the  cutting  of  the  wood  under 
an  honest  mistake  as  to  the  location  of  their  land,  the  taking  possession  of 
the  wood  afterwards  by  the  mining  company,  and  its  value  in  the  condition 
in  which  it  then  was  and  where  it  was,  as  compared  with  its  value  standing 
in  the  woods. 

We  understand  it  to  be  admitted  by  the  plaintiffs  that  no  authority  can 
be  found  in  support  of  the  proposition  thus  stated.  It  is  conceded  that  at 
the  common  law  when  one  thus  goes  upon  the  land  of  another  on  an  assump- 
tion of  ownership,  though  in  perfect  good  faith  and  under  honest  mistake 
as  to  his  rights,  he  may  be  held  responsible  as  a  trespasser.  His  good  faith 
does  not  excuse  him  from  the  payment  of  damages,  the  law  requiring  him 
at  his  peril  to  ascertain  what  his  rights  are,  and  not  to  invade  the  posses- 
sion, actual  or  constructive,  of  another.  If  he  cannot  thus  protect  himself 
from  the  payment  of  damages,  still  less,  it  would  seem,  can  he  establish  in 
himself  any  affirmative  rights,  based  upon  his  unlawful,  though  uninten- 
tional encroachment  upon  the  rights  of  another.  Such  is  unquestionably  the 
rule  of  the  common  law,  and  such  it  is  admitted  to  be. 

It  is  said,  however,  that  an  exception  to  this  rule  is  admitted  under  cer- 
tain circumstances,  and  that  a  trespasser  is  even  permitted  to  make  title  in 
himself  to  the  property  of  another,  where  in  good  faith  he  has  expended  his 
own  labor  upon  it,  under  circumstances  which  would  render  it  grossly  un- 
just to  permit  the  other  party  to  appropriate  the  benefit  of  such  labor. 
The  doctrine  here  invoked  is  the  familiar  one  of  title  by  accession,  and 
though  it  is  not  claimed  that  the  present  case  is  strictly  within  it,  it  is  in* 
sisted  that  it  is  within  its  equity,  and  that  there  would  be  no  departure 
from  settled  principles  in  giving  these  plaintiffs  the  benefit  of  it. 

The  doctrine  of  title  by  accession  is  in  the  common  law  as  old  as  the  law 
itself,  and  was  previously  known  in  other  systems.  Its  general  principles 
may  therefore  be  assumed  to  be  well  settled.  A  wilful  trespasser  who  ex- 
pends his  money  or  labor  upon  the  property  of  another,  no  matter  to  what 
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extent,  will  acquire  no  property  therein,  but  the  owner  may  reclaim  it  8o 
long  as  its  identity  is  not  changed  by  conversion  into  some  new  product. 
Indeed  some  authorities  hold  that  it  may  be  followed  even  after  its  identity 
is  lost  in  a  new  product ;  that  grapes  may  be  reclaimed  after  they  hare 
been   converted   into  wine,   and   grain   in  the  form   of  distilled  liquors. 
Silsbury  v.  McCoou.^    See  Riddle  v.  Driver.^    And  while  other  authorities 
refuse  to  go  so  far,  it  is  on  all  hands  conceded  that  where  the  appropriation 
of  the  property  of  another  was  accidental  or  through  mistake  of  fact,  and 
labor  has  in  good  faith  been  expended  upon  it  which  destroys  its  identity, 
or  converts  it  into  something  substantially  different,  and  the  value  of  the 
original  article  is  insignificant  as  compared  with  the  value  of  the  new  pro- 
duct, the  title  to  the  property  in  its  converted  form  must  be  held  to  pass 
to  the  person  by  whose  labor  in  good  faith  the  change  has  been  wrought, 
the  original  owner  being  permitted,  as  his  remedy,  to  recover  the  value  of 
the  article  as  it  was  before  the  conversion.     This  is  a  thoroughly  equitable 
doctrine,  and  its  aim  is  so  to  adjust  the  rights  of  the  parties  as  to  save  both, 
if  possible,  or  as  nearly  as  possible,  from  any  loss.     But  where  the  identity 
of  the  original  article  is  susceptible  of  being  traced,  the  idea  of  a  change  in 
the  property  is  never  admitted,  unless  the  value  of  that  which  has  been 
expended  upon  it  is  sufficiently  great,  as  compared  with  the  original  value, 
to  render  the  injustice  of  permitting  its  appropriation  by  the  original  owner 
so  gross  and  palpable  as  to  be  apparent  at  the  first  blush.     Perhaps  no  case 
has  gone  further  than  Wetherbee  v.  Green,'  in  which  it  was  held  that  one 
who,  by  unintentional  trespass,  had  taken  from  the  land  of  another  young 
trees  of  the  value  of  $25,  and  converted  them  into  hoops  worth  8700,  had 
thereby  made  them  his  own,  though  the  identity  of  trees  and  hoops  \i'as 
perfectly  capable  of  being  traced  and  established. 

But  there  is  no  such  disparity  in  value  between  the  standing  trees  and 
the  cord  wood  in  this  case  as  was  found  to  exist  between  the  trees  and  the 
hoops  in  Wetherbee  v.  Green.  Tlie  trees  are  not  only  susceptible  of  being 
traced  and  identified  in  the  wood,  but  the  difference  in  value  between  the 
two  is  not  so  great  but  that  it  is  conceivable  the  owner  may  have  preferred 
the  trees  standing  to  the  wood  cut.  The  cord  wood  has  a  higher  market 
value,  but  the  owner  may  have  chosen  not  to  cut  it,  expecting  to  make 
some  other  use  of  the  trees  than  for  fuel,  or  anticipating  a  considerable  rise 
in  value  if  they  were  allowed  to  grow.  It  cannot  be  assumed  as  a  rule 
that  a  man  prefers  his  trees  cut  into  cord  wood  rather  than  left  standing, 
and  if  his  right  to  leave  them  uncut  is  interfered  with  even  by  mistake,  it  is 
manifestly  just  that  the  consequences  should  fall  upon  the  person  committing 
the  mistake,  and  not  upon  him.  Nothing  could  more  encourage  careless- 
ness than  the  acceptance  of  the  principle  that  one  who  by  mistake  performs 
labor  upon  the  property  of  another  should  lose  nothing  by  his  error,  but 
should  have  a  claim  upon  the  owner  for  remuneration.     Why  should  one 
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be  vigilant  and  careful  of  the  rights  of  others,  if  such  were  the  law  ? 
Whether  mistaken  or  not  is  all  the  same  to  him,  for  in  either  case  he  has 
employment  and  receives  his  remuneration;  while  the  inconveniences,  if 
any,  are  left  to  rest  with  the  innocent  owner.  Such  a  doctrine  offers  a 
premium  to  heedlessness  and  blunders,  and  a  temptation  by  false  evidence 
to  give  an  intentional  trespass  the  appearance  of  an  innocent  mistake. 

A  case  could  seldom  arise  in  which  the  claim  to  compensation  could  be 
more  favorably  presented  by  the  facts  than  it  is  in  this ;  since  it  is  highly 
probable  that  the  defendant  would  suffer  neither  hardship  nor  inconvenience 
if  compelled  to  pay  the  plaintiffs  for  their  labor.  But  a  general  principle  is 
to  be  tested,  not  by  its  operation  in  an  individual  case,  but  by  its  general 
workings.  If  a  mechanic  employed  to  alter  over  one  man's  dwelling-house, 
shall  by  mistake  go  to  another  which  happens  to  be  unoccupied,  and  before 
his  mistake  is  discovered,  at  a  large  expenditure  of  labor  shall  thoroughly 
overhaul  and  change  it,  will  it  be  said  that  the  owner,  who  did  not  desire 
his  house  disturbed,  must  either  abandon  it  altogether,  or  if  he  takes  pos- 
session, must  pay  for  labor  expended  upon  it  which  he  neither  contracted 
for,  desired,  nor  consented  to  1  And  if  so,  what  bounds  can  be  prescribed 
to  which  the  application  of  this  doctrine  can  he  limited )  The  man  who  by 
mistake  carries  off  the  property  of  another  will  next  be  demanding  pay- 
ment for  the  transportation ;  and  the  only  person  reasonably  secure  against 
demands  he  has  never  assented  to  create,  will  be  the  person  who,  possessing 
nothing,  is  thereby  protected  against  anything  being  accidentally  improved 
by  another  at  his  cost  and  to  his  ruin. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with  costs  and  a  new 
trial  ordered. 

The  other  Justices  concurred. 


GOODNOW  V.   MOULTON  et  al 
In  the  Supreme  Court  of  Iowa,  September  17,  1879. 

[Reported  in  61  lotoa  ReportSy  665.] 

Action  in  equity.  A  decree  was  entered  in  the  Circuit  Court  dismissing 
the  petition,  and  plaintiff  appeals. 

George  Crane  and  John  Doudj  Jr.^  for  appellant. 

Clark  d;  Connor  for  appellees. 

Seevers,  J.  In  1863  the  Iowa  Homestead  Company  purchased,  and 
there  was  conveyed  to  said  company  by  the  Dubuque  k  Sioux  City  Rail- 
road Company,  certain  lauds  described  in  the  petition.  Other  lands  were 
embraced  in  the  same  conveyance,  which  purported  to  convey  the  fee  simple, 
title.     In  1864,  and  every  year  thereafter  up  to  and  including  1871,  the 
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Homestead  Company  paid  the  taxes  levied  on  said  land,  which^  during  the 
period  aforesaid,  was  not  in  the  actual  occupation  of  any  one. 

The  title  of  said  company  failed,  as  hereafter  stated,  and  this  action  is 
brought  to  recover  of  the  defendant  Moulton,  the  owner  of  said  lands,  the 
taxes  so  paid,  —  the  plaintiff  having  succeeded  to  all  the  rights  of  said 
company.  An  accounting  is  asked,  and  a  decree  that  the  amount  found 
due  be  made  a  charge  on  the  land.     Qeneral  relief  is  also  asked. 

When  the  taxes  were  paid  it  was  believed  by  said  company  it  was  the 
owner  of  said  lands,  under  the  act  of  Congress  known  as  the  '*  railroad 
grant"  The  source  of  the  defendants'  title  is  the  act  of  Congress  granting 
lands  in  aid  of  the  improvement  of  the  Des  Moines  River. 

From  1859,  or  before  that  time,  up  to  December,  1872,  the  title  to  the 
land  described  in  the  petition  was  in  dispute  between  parties  claiming  under 
said  grants.  During  the  greater  portion,  if  not  all  of  said  period,  the  title 
was  being  litigated  by  those  under  whom  the  parties  claim,  or,  more  cor- 
rectly speaking,  there  were  actions  pending  in  which  the  title  to  other  lauds 
than  those  described  in  the  petition  was  being  litigated. 

In  December,  1872,  it  was  determined  in  Homestead  Company  v.  Valley 
Itailroad,^  that  the  parties  claiming  under  the  act  of  Congress  in  aid  of  the 
improvement  of  the  Des  Moines  River  owned  the  legal  title  to  said  lands. 
This  decision  conclusively  and  finally  determined  that  the  Homestead 
Company  did  not  own  the  lands  described  in  the  petition  at  the  time  the 
taxes  were  paid,  but  that  the  defendant  Moulton  was  the  owner.  For 
a  more  full  and  complete  history  of  the  several  acts  of  Congress,  the  legisla- 
tion of  the  State,  and  the  litigation  resulting  therefrom,  see  the  above 
cited  case ;  and  The  Dubuque  &  Pacific  R.  Co.  v,  Litchfield ; '  Wolcott  v. 
Des  Moines  Co.,'  should  also  be  consulted. 

The  taxes  were  paid  ''  on  the  28th  day  of  February  in  each  year,  without 
any  request  from  defendant  Moulton,  and,  by  mistake  as  to  the  ownership 
of  said  lands,  in  good  faith,  under  the  belief  of  ownership." 

The  lands  were  assessed  to  ''  unknown  owners.''  The  defendant  Moulton 
has  never  paid  or  offered  to  pay  any  portion  of  said  taxes.  No  objection 
is  made  to  the  form  of  the  action. 

As  to  the  questions  involved  we  have  to  say :  — 

I.  It  is  regarded  as  well  settled  by  authority  that  the  general  rule  is,  one 
person  cannot  make  another  his  debtor  by  paying  the  debt  of  the  latter 
without  his  request  or  assent,  but  it  is  believed  to  be  equally  well  settled 
that  a  request  or  assent  may  be  inferred  under  some  circumstances  ;  as  if 
*^  one  person  see  another  at  work  in  his  field,  and  do  not  forbid  him,  it  is 
evidence  of  assent^  and  he  will  be  holden  to  pay  the  value  of  the  labor. 
Sometimes  the  jury  may  infer  a  previous  request,  even  contraiy  to  the 
fact,  on  the  ground  of  a  legal  obligation  alone.*'  ^ 

Where  one  pays  the  funeral  expenses  of  the  deceased  wife  of  another, 

1  17  WaU.  158.        >  28  How.  66.        *  5  Wall.  681.        «  2  Greenleaf,  £v.  S  108. 
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the  latter  being  beyond  the  seas,  a  previous  request  will  be  inferred,  because 
of  the  legal  obligation  resting  on  the  husband.     Jenkins  v.  Tucker.^ 

Nichol  V,  Allen  *  was  an  action  to  recover  for  boarding  the  defendant's 
child.  There  was  no  evidence  of  a  request  or  promise  to  pay.  But  the 
defendant  had  knowledge  the  child  was  boarding  with  the  plaintiff,  and 
it  was  said  by  Lord  Tenterdbn,  G.  J.,  that ''  there  is  not  only  a  moral  but 
a  l^al  obligation  on  the  defendant  to  maintain  his  child ;  he  knows  where 
she  is,  and  expresses  no  dissent,  and  does  not  take  her  away.  There  is 
a  legal  obligation  made  out,  if  it  is  shown  she  is  maintained  in  the  plain- 
tiff's house,  and  he  knows  it ;  and  it  lies  on  the  defendant  to  show  that  she 
is  there  against  his  consent,  or  that  he  has  refused  to  maintain  her  any 
longer  at  his  expense." 

Where  one  person  is  compelled  to  pay  money  which  another  is  under 
'  a  legal  obligation  to  pay,  the  one  so  paying  may  recover  of  the  person 
legally  bound.     In  such  a  case  a  previous  request  will  be  inferred.    Pownal 
V.  Ferrand ; '  £xall  v.  Partridge ;  ^  Bailey  v.  Bussing.^ 

If  one  person  in  good  faith,  because  of  a  statutory  obligation  resting  on 
hfim,  or  because  public  policy  so  requires,  pays  money  another  is  under  a 
legal  obligation  to  pay,  a  previous  request,  we  think,  might  well  be  inferred 
if  he  had  knowledge  of  the  payment  at  the  time  it  was  made ;  or,  if  he  did 
not  have  knowledge  until  afterward,  and  there  were  a  series  of  payments 
made  from  time  to  time,  an  assent  should  be  presumed.  As  the  Home- 
stead Company  was  not,  in  fact,  the  owner,  it  was  not,  under  ordinary 
circumstances,  in  a  strict  and  technical  sense  bound  or  under  obligation  to 
pay  the  taxes ;  but  under  the  peculiar  circumstances  of  this  case  we  think 
it  was  the  duty  of  said  company,  and  public  policy  required  it,  to  pay  said 
taxes,  and  Moulton  should  not  be  permitted  to  say  otherwise. 

Moulton  knew,  or  was  bound  to  know,  the  title  to  the  lands  was  in  dis- 
pute and  being  actually  litigated  for  a  series  of  years,  and  that  the  con* 
struction  of  the  acts  of  Congress  and  the  legislation  of  the  State  were 
involved.  He  failed  to  have  the  lands  assessed  in  his  name.  He  was 
bound  to  know  the  lands  were  taxable,  and  that  the  taxes  had  been  paid 
by  some  one.  Ordinary  diligence  would  have  developed  the  fact  the 
payments  were  not  made  officiously  or  by  an  intermeddler,  but  by  one 
'  clothed  with  an  apparent  title. 

For  the  purpose  of  ascertaining  whether  the  taxes  were  paid  officiously, 
and  whether  it  was  the  duty  of  the  Homestead  Company  to  pay  the  taxes, 
a  brief  glance  at  the  litigation  involving  the  title  to  these  lands,  and  its 
effect,  is  requisite. 

The  case  of  The  Dubuque  &  Pacific  R  Co.  v,  Litchfield  was  decided  in 
1859,  and  its  tendency  was  to  show  that  the  said  lands  passed  under  the 
railroad  grant.    At  least  it  was  then  held  said  lands  were  not  embraced 

1  1  H.  Bl.  90.  «  3  Car.  &  P.  85.  «  6  B.  &  C.  489, 

«  87  R.  308.  *  28  Conn.  453. 
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in  the  grant  made  in  aid  of  the  improvement  of  the  Des  Moines  River. 
The  inference  from  this  decision  could  be  fairly,  and  we  have  no  doubt  was 
indulged,  that  the  lands  passed  under  the  railroad  grant. 

This  decision  was  followed,  in  1866,  by  the  Wolcott  case.  This  actiou 
was  between  parties,  both  of  whom  claimed  under  the  river  grant,  and  it 
was  held  that  the  title  to  such  lands  had  passed  thereunder.  But  as  no 
one  claiming  under  the  railroad  grant  was  a  party  to  the  action,  it  cannot 
be  said  the  decision  was  of  any  bearing  force  as  to  them. 

It  was  not  until  1872  that  there  was  an  authoritative  decision  adverse 
to  those  claiming  under  the  railroad  grant.  Under  these  circumstances 
'the  Homestead  Company  was  fully  justified  in  believing  that  it  was  clothed 
with  the  legal  title.  By  no  amount  of  care  and  diligence  could  it  have 
arrived  at  any  bther  conclusion.  The  title  was  in  great  doubt,  and  nothing 
under  the  circumstances,  short  of  a  decision  of  the  Supreme  Court  of  the 
United  States,  could  reasonably  be  expected  to  settle  the  question.  Until 
such  decision  was  made  it  was  the  duty  of  parties  claiming  under  both 
these  grants  to  pay  the  taxes.  Either  was  fiilly  justified  in  so  doing.  The 
circumstances  are  peculiar  and  anomalous,  and  demand  the  establishment, 
or  recognition,  of  a  rule  consonant  with  law,  equity,  justice,  and  common 
honesty.  That  the  defendant  should  reimburse  the  plaintiff  for  the  taies 
paid  there  can  be  no  doubt,  unless  there  is  some  well  recognized  principle 
which  forbids  it.  We  do  not  believe  there  is  any  such.  The  foregoing 
views  do  not  conflict  with  Garngan  v.  Knight.^  In  that  case  the  plaintiff 
purchased  the  land  direct  from  the  general  government.  About  his  title 
there  could  not  be  any  dispute.  This  the  defendant  was  bound  to  know. 
The  latter,  in  fact,  had  no  title,  and  this  he  was  bound  to  know.  Any  one 
having  ordinary  knowledge  of  law  could  and  would  have  so  advised  him. 
There  was  neither  dispute  nor  litigation  as  to  the  title.  The  defendant, 
without  inquiry  or  the  use  of  ordinary  diligence,  paid  the  taxes.  The 
payments,  under  such  circumstances,  were  made  officiously  and  by  an 
intermeddler. 

Something  is  said  in  Homestead  Company  v.  Valley  Railroad,  before  cited, 
which  indicates  that  taxes  paid  by  the  plaintiff  in  that  action  could  not  be 
recovered.  If  such  point  was  in  the  case  and  really  determined,  it  would 
be  an  authority  in  this  action.  That  action  was  brought  to  determine  the 
question  of  title,  and  we  have  looked  in  vain  for  anything  in  the  statement 
of  the  questions  involved,  or  the  opinion  of  the  court,  which  tends  to  show 
with  any  degree  of  certainty  that  the  question  of  the  right  of  the  plaintiff 
to  recover  the  taxes  paid  was  in  the  case.  We  infer,  from  what  is  said  by 
the  reporter,  that  the  matter  of  taxes  was  only  so  fur  involved  as  the  same 
in  a  court  of  equity  would  aflfect  or  bear  upon  the  question  of  title.* 

*  47  Iowa,  525. 

2  It  seems  that  the  appellants,  during  this  litigation,  paid  the  taxes  on  a  portion  of 
these  lands,  and  claim  to  be  reimbursed  for  this  expenditure  in  case  the  title  is  adjudged 
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II.  The  statute  of  limitations  was  pleaded  in  bar  of  a  recovery.  If  an 
action  accrued  at  the  time  the  several  payments  were  made,  then  all  are 
barred  except  the  last  payment.  On  the  other  hand,  if  the  cause  of  action 
did  not  accrue  until  it  was  authoritatively  determined  the  Homestead 
Company  did  not  have  title,  then  none  are  barred. 

This  question  was  not  determined  below,  and  has  not  been  argited  by 
counsel  for  appellant,  and  but  briefly  by  counsel  for  the  appellee.  Under 
these  circumstances  no  ruling  should  be  now  made  as  to  this  question. 

The  decree  below  will  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  Circuit  Court  to  ascertain  and  determine  the  amount  the 
plaintiff  is  entitled  to  recover,  and  to  enter  a  decree  making  the  same 
a  lien  on  the  land  described  in  the  petition,  and  providing  in  some  proper 

« 

manner  for  it^  enforcement 

Reversed, 


HAWKINS,   Etc.  v.  BHOWK 
In  the  Court  op  Appeals  of  Kentucky,  March  30,  1882. 

[Reported  in  80  Kentucky  Reports,  186.] 

Rodes  <fc  Settle  and  K  W.  Hines  for  appellant. 

H,  T.  Clark  for  appellee. 

Judge  Hargis  delivered  the  opinion  of  the  court.  - 

The  appellee,  a  married  woman,  sold  and  conveyed  a  tract  of  land  to  the 
appellant. 

She  received  and  used  the  consideration,  which  was  about  the  value  of 
the  land  at  the  time  she  conveved  it. 

Her  husband  did  not  join  in  the  deed. 

to  be  in  the  defendants,  on  the  ground  that  they  paid  the  taxes  in  good  faith  and  in 
ignorance  of  the  law.  Bnt  ignorance  of  the  law  is  no  ground  for  recovery,  and  the  ele- 
ment of  good  faith  will  not  sustain  an  action  where  the  payment  has  been  vohmtary, 
without  any  request  from  the  true  owners  of  the  land,  and  with  a  full  knowledge  of  all 
the  facts.  It  is  an  elementary  propasition,  which  does  not  require  support  from  ad- 
judged cases,  that  oue  person  cannot  make  another  his  debtor  by  paying  the  debt  of  the 
latter  without  his  request  or  assent. 

It  is  true,  in  accordance  with  our  decision,  the  taxes  on  these  lands  were  the  debt  of 
the  defendants,  which  they  should  have  paid,  but  their  refusal  or  neglect  to  do  this  did 
not  authorize  a  contestant  of  their  title  to  make  them  its  debtor  by  stepping  in  and  pay- 
ing the  taxes  for  them,  without  being  requested  so  to  do.  Nor  can  a  request  be  implied 
in  the  relation  which  the  {larties  sustained  to  each  other.  There  is  nothing  to  take  the 
case  out  of  the  well-established  rule  as  to  voluntary  payments.  If  the  appellants,  owing 
to  their  too  great  confidence  in  their  title,  have  risked  too  much,  it  is  their  misfortune, 
but  they  are  not  on  that  account  entitled  to  have  the  taxes  voluntarily  paid  by  them 
refunded  by  the  successful  party  in  this  suit.  — Davis,  J.,  delivering  the  opinion  of  the 
court  in  Homestead  Co.  v.  Valley  Co.,  17  Wall.  158,  166.    [En.] 
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The  appellant  occupied  the  land  for  fourteen  years,  and  erected  lasting 
and  valuable  improvements  on  it,  —  more  valuable  than  the  land  itself 

Then  the  appellee  brought  this  suit  to  set  aside  the  conveyance  she  had 
made,  on  the  ground  that  she  was  a  feme  covert  when  and  ever  since  she 
executed  it,  and  sought  to  recover  the  land  and  the  rents  thereof. 

The  appellant  resisted  her  prayer,  and  asked  that  he  be  reimbursed  the 
purchase-money  he  had  paid  to  her,  with  interest  from  the  date  of  pay- 
ment, and  that  he  be  adjudged  the  value  of  the  lasting  improvements,  with 
interest  thereon. 

The  court  adjudged  to  her  the  laud  and  cancelled  the  deed,  and  referred 
the  cause  to  the  Master  to  audit  and  report  the  rents  and  improvements. 

The  Master  reported  in  favor  of  appellant  the  consideration  he  had  paid 
and  six  per  cent  interest  thereon ;  the  taxes,  and  the  enhanced  vendible 
value  of  the  land  by  reason  of  the  improvements,  but  rejected  his  claim  to 
interest  on  the  last  two  named  items.  And  he  reported  in  her  favor  yearly 
rent  to  the  amount  of  the  united  annual  interest  on  the  consideration  and 
the  prime  cost  of  the  improvements,  which  brought  her  in  debt  to  the 
appellant  in  the  sum  of  $818.60. 

Upon  her  exceptions  the  court  set  aside  the  commissioner's  report,  and 
rendered  judgment  in  &vor  of  appellant  for  $232.60. 

This  result  was  reached  by  first  stating  the  account  thus  :  — 

IN  BEHALF  OF  APPELLANT. 

Consideration t750.00 

Interest  on  same 588.00 

Taxes  paid  on  land 54.60 

Improvements            1,200.00 

Total  $2,592.60 

IN  BEHALF  OF  APPELLEE. 

Rent  for  six  years  at  $60  per  year        ....         $860.00 
And  eight  years  at  $250  per  year         ....        2,000.00 

Total 2,860.00 

Amount  due  Hawkins,  appellant $282.60 


The  sum  allowed  appellant  for  the  improvements  was  their  prime  cost, 
and  the  rent  was  fixed  in  favor  of  appellee  at  the  value  estimated  from  the 
opinions  on  that  subject  of  the  witnesses. 

From  the  judgment  giving  to  her  the  land  there  is  no  appeal,  and  the 
only  question,  therefore,  for  our  consideration  involves  the  propriety  of  the 
criteria  upon  which  the  court  based  its  judgment. 

In  all  cases  of  rescission  of  contract,  the  object  of  the  Chancellor  should 
be  to  place  the  parties,  as  far  as  possible,  in  the  condition  they  occupied  be- 
fore making  the  contract.  And  the  facts  of  each  particular  case  must,  in 
some  degree,  control  the  equitable  adjustment  of  the  rights  of  the  parties. 
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In  this  case  the  appellant  knew  the  appellee  was  a  married  woman  when 
he  contracted  with  her,  and,  as  a  matter  of  law,  he  is  presumed  to  have 
known  that  she  was  incapable  of  contracting,  but,  as  a  matter  of  fact,  he 
did  not  know  she  was  so  disabled  by  her  coverture. 

Shall  he,  as  contended  by  appellee's  counsel,  be  denied  anything  for  his 
improvements  because  her  disability  was  known  to  him  )    We  think  not. 

This  court  held,  in  the  case  of  Beirs  Heirs  v.  Bamett,^  that  after  judicial 
notice  to  an  occupant  under  piurchase  that  the  land  does  not  belong  to  him, 
he  should  be  allowed  pay  for  his  improvements  made  after  such  notice  so 
far  as  they  enhanced  the  value  of  the  land. 

So  in  the  case  of  Thomas  v,  Thomas's  ExV,^  it  was  held  that  the  widow 
was  in  equity  bound  to  account  for  improvements  by  which  the  vendible 
value  of  the  land  was  increased,  although  when  she  signed  the  deed  she 
was  a  feme  covert^  and  was  incapable  of  imposing  a  charge  upon  her  prop- 
erty, or  of  disposing  of  it  except  in  the  mode  and  with  the  solemnities 
prescribed  by  law. 

And  in  Barlow  v.  Bell,'  the  land  of  the  wife  was  sold  by  the  agent  of  her 
husband,  and  after  the  death  of  the  latter  she  sued  and  recovered  the  land, 
on  the  ground  that  she  did  not  join  in  the  sale  or  conveyance.  The  court 
refused  the  purchaser  pay  for  his  improvements,  because  he  was  shown  to 
have  had  a  perfect  knowledge  of  the  feme  covert*s  title,  and  was  advised  of 
the  consequences  of  a  purchase  from  her  husband's  agent  before  he  made 
it ;  yet  it  was  said  by  the  court  that  "  we  should  have  no  hesitation  in 
relieving  the  possessor  for  improvements  made  upon  the  laud  whilst  he 
bona  fide  considered  it  his  own.  The  possessor,  by  bestowing  his  money 
and  labor  in  meliorating  the  land,  advances  its  value,  and  consequently  the 
rightful  owner,  unless  liable  to  the  claim  of  compensation,  is  so  much  the 
gainer  by  the  loss  of  the  possessor,  contrary  to  the  maxim  nemo  debet  locu- 
pletari  aliena  jactura. 

These  principles  apply  to  the  facts  of  this  case.  It  appears  that  these 
improvements  were  not,  in  fact,  made  mala  fide,  but  under  the  mistaken 
belief  that  the  wife  had  the  right  to  sell  her  own  land  without  the  conjunc- 
tion of  her  husband.  And  she,  having  actively  and  willingly  participated 
in  the  transaction,  there  being  no  fraud  or  deceit  practised  by  the  appellant, 
should  be  required  to  do  equity,  and  pay  for  the  improvements,  which  she 
necessarily  recovers  with  the  land,  to  the  extent  that  they  enhance  its 
vendible  value. 

And  the  rule  as  to  the  quantum  of  rents  laid  down  in  Morton's  Heirs  v: 
Bidgeway,^  etc.,  is,  in  our  opinion,  applicable  to  this  case.  There  it  was 
said  :  '*  The  rents  should  be  regulated  by  the  interest  on  the  consideration 
and  on  the  value  of  the  improvements,  being  neither  greater  nor  less  than 
their  united  amount." 

1  2  J.  J.  Mar.  620.  «  16  B.  Mon.  400. 

*  1  Marsh.  246.  «  8  J.  J.  Mar.  2^8. 
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This  was  the  criterion  by  which  the  Master  was  goyemed  in  his  report, 
which  should  have  been  confirmed. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  overrule  appel- 
lee's exceptions  to  the  Master's  report,  and  render  judgment  in  conformity 
thereto. 


GUSINE  FKEICHNECHT,  Complainant,  Appellant,  v.  MAGDALENA 

MEYER,  Dependant,  Respondent. 

In  the  Court  op  Errors  and  Appeals  op  New  Jersey,  March  Term, 

1885. 

[Reported  in  39  New  Jersey  Equity  Reports^  661.] 

On  appeal  from  a  decree  of  the  Chancellor,  whose  opinion  is  reported 
in  Freiknecht  v.  Meyer.^ 

Messrs.  E.  D.  ds  W*  B.  Gillmore  for  appellant. 

Mr.  Joseph  A,  McCreery  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  complainant  filed  her  bill  to  redeem  a  lot  of  land  in 
Jersey  City  from  two  mortgages,  dated  respectively  February  6,  1869, 
and  April  2,  1872,  given  by  herself  and  husband  to  the  defendant  to  se- 
cure $400.  The  bill  avers  that  about  March  7,  1878,  the  defendant  took 
possession  of  the  mortgaged  premises  as  moii;gagee,  and  still  holds  the 
same,  and  prays  that  an  account  may  be  taken  and  allowance  made  to  the 
complainant  of  the  rents  and  rental  value  of  the  property ;  and  that  if  any 
balance  shall  appear  to  be  due  the  defendant  on  her  mortgages,  she  may 
be  decreed  to  surrender  the  mortgaged  premises  to  the  complainant  on 
payment  of  such  balance,  which  the  latter  tenders  herself  ready  to  pay. 

The  defendant's  answer  admits  the  mortgages,  and  the  entry  into  pos- 
session about  March  7,  1878,  but  alleges  that  the  defendant  '^entered  into 
and  has  since  remained  in  possession  of  said  mortgaged  premises,  as  stated 
in  the  bill,  but  not  simply  as  mortgagee  thereof,  but  also  as  owner  by 
purchase  of  the  equity  of  redemption  which  the  complainant  theretofore 
had  in  said  prembes." 

The  answer  then  sets  forth  the  means  by  which  the  defendant  claimed 
to  have  become  the  owner ;  namely,  a  judgment  in  her  favor  -against  the 
complainant,  obtained  in  a  court  for  the  trial  of  small  causes,  for  a  debt 
outside  of  the  mortgage  debts ;  the  docketing  of  that  judgment,  in  due 
form  of  law,  in  the  Common  Pleas  of  Hudson  county ;  a  fi,  fa.  from  the 
Common  Pleas,  and  a  sale  and  conveyance  of  the  premises  by  the  sheriff  of 
Hudson  county  to  the  defendant.     The  answer  further  avers  that  the 

1  11  Stew.  Eq.  815. 
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complainant  acquiesced  in  said  conveyance,  and  thereupon  voluntarily 
surrendered  the  possession  of  the  premises  to  the  defendant,  who  entered, 
paid  off  taxes,  water-rents,  and  assessments,  and  some  time  afterwards  made 
valuable  improvements  upon  the  property. 

The  complainant  filed  a  general  replication. 

About  the  time  the  bill  was  exhibited,  the  complainant  brought  an 
action  of  ejectment  for  the  premises  against  the  defendant,  in  the  Hudson 
County  Circuit,  to  which  the  defendant  pleaded  the  general  issue,  and  on 
particulars  of  her  title  being  demanded,  set  up  the  mortgages  and  the 
sheriff's  deed,  with  the  proceedings  whereon  it  rested.  Thereupon  the 
complainant  applied  to  the  Chancellor  for  an  order  that  the  ejectment 
suit  should  stand  as  an  issue  from  chancery  to  tiy  the  title  under  the 
sheriff's  deed  presented  by  the  answer,  and  that  the  defendant  should  be 
restrained  from  relying  thereon  upon  the  mortgage,  so  that  it  might  be 
ascertained  at  law  whether  the  complainant  was  still  the  owner  of  the 
equity  of  redemption.  The  defendant  opposing  this  application,  it  was 
denied. 

Proofs  were  then  taken  in  the  cause,  which  established  the  facts  alleged 
in  the  pleadings,  except  that  they  also  developed  the  matter  upon  which 
the  complainant  relied  to  show  that  the  defendant's  title  under  the 
sherifif's  deed  was  on  its  face  illegal  and  void. 

At  final  hearing,  the  Chancellor  dismissed  the  bill  on  the  ground  that 
it  was  silent  as  to  the  sheriff's  deed,  and  stated  that  the  defendant  took 
possession  as  mortgagee,  when  in  fact  she  entered  as  owner  of  the  equity 
of  redemption,  and  held  under  both  the  sheriff's  deed  and  the  mortgages. 
He  declined  to  pass  upon  the  validity  of  that  deed,  because  the  bill  raised 
no  issue  thereon,  and  said  that  if  it  had  raised  such  an  issue,  the  court 
would  have  had  uo  jurisdiction  over  it,  it  being  a  purely  legal  question. 

From  this  dismissal  the  complainant  appeals. 

The  case,  however,  presents  circumstances  which  require  the  court  to 
impose  on  the  complainant  certain  conditions  precedent  to  the  exercise  of 
her  right  to  redeem ;  namely,  the  payment  to  the  defendant  of  a  fair 
compensation  for  the  permanent  improvements  she  has  made.^  It  appears 
that  before  the  sheriff's  sale  both  complainant  and  defendant  believed  that 
such  sale  would  be  valid,  and  some  negotiations  passed  between  them  on 
that  assumption,  from  which  the  defendant  not  unreasonably  inferred  that 
the  complainant  was  willing  she  should  take  the  property  in  satisfaction  of 
her  judgment,  if  no  one  else  would  bid  more ;  that  after  the  sale,  both 
parties  believing  it  to  have  been  legal,  the  complainant  surrendered  and 
the  defendant  took  and  retained  possession  of  the  premises,  and  thereafter 
the  defendant  treated  them  as  her  own,  making  lasting  improvements 
which  greatly  increased  their  value ;  that  the  complainant  knew  of  these 
improvements  and  believed  that  the  defendant  was  acting  upon  the  idea 

1  Only  80  macli  of  the  opinion  is  given  as  relates  to  this  question.  —  £d« 
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that  she  was  owner,  yet  never  questioned  her  title  nor  objected  to  her 
conduct  until  this  bill  was  filed.  Kow,  without  undertaking  to  say  that 
these-  facts  would  give  the  defendant  a  right  to  affirmative  relief,  we  think 
it  plain  that  they  present  a  case  for  the  appli<;ation  to  the  complainant  of 
the  maxim  that  they  who  seek  equity  must  do  equity.  There  would  be  a 
manifest  inequity  in  the  complainant's  appropriating  the  benefit  of  the 
defendant's  expenditures  without  compensation.  Such  an  appropriation 
would  be  contraxy  to  the  expectation  of  both  parties  when  the  outlays 
were  made.  Against  it  the  defendant  has  a  perfect  shield  at  law  in  her 
estate  as  mortgagee,  and  this  court  should  not  deprive  her  of  that  shield 
except  upon  terms  which  are  just. 

The  complainant  ui^es  that  the  question  whether  the  defendant's  title 
was  good  or  bad  depended  upon  the  sufficiency  or  insufficiency  of  the 
constable's  written  return  to  his  execution^  and  hence  was  a  question  of 
law,  the  correct  solution  of  which  the  defendant  was  boimd  to  know ;  that 
therefore  the  defendant  is  chargeable  with  knowledge  that  she  had  no  title 
except  under  her  mortgages,  and  so  must  be  held  to  have  made  the 
improvements  as  mortgagee;  and  that  a  mortgagee  is  not  entitled  to 
reimbursement  beyond  necessary  repairs. 

No  doubt  the  general  rule  both  at  law  and  equity  is,  ignorantki  jurit 
haud  excusat,  as  the  courts  of  this  State  have  repeatedly  declared.  Gar- 
wood V,  Eldridge ;  *  Bentley  v,  Whittemord ;  *  Hampton  v.  Nicholson  ;  • 
Hayes  v,  Stiger.*  The  rule,  however,  has  not  been  considered  universal 
and  inflexible.  Thus,  in  Champlin  v.  Lay  tin,*  Vice-Chancellor  M'Coun 
said  :  '^  As  a  general  rule,  this  court  does  not  relieve  upon  the  ground  of  a 
mistake  in  matters  of  law,  because  every  man  is  presumed  to  have  a 
knowledge  of  the  law.  .  .  .  Yet  there  are  cases  in  which  this  court  will 
interfere  upon  the  ground  of  such  mistake.  .  •  .  As,  for  instance,  ...  if 
both  parties  should  be  ignorant  of  a  matter  of  law,  and  should  enter  into  a 
contract  for  a  particular  object,  and  the  result  according  to  law  should  be 
dififerent  from  what  they  mutually  intended,  there,  on  account  of  the 
surprise  or  immediate  result  of  the  mistake  of  both,  there  can  be  no  reason 
why  the  court  should  not  interfere  to  prevent  the  enforcement  of  the  con- 
tract and  to  relieve  from  the  unexpected  consequences  of  it.  To  refuse 
would  be  to  permit  one  party  to  take  an  unconscientious  and  inequitable 
advantage  of  the  other,  and  to  derive  a  benefit  from  a  contract  which 
neither  of  them  ever  intended  it  should  produce."  On  this  principle  he 
based  his  decree.  On  appeal,^  Chancellor  Walworth,  affirming  the  decree 
for  other  reasons,  refrained  from  expressing  any  opinion  one  way  or 
the  other  upon  the  point  of  decision  below,  which  he  said  presented  great 
difficulties  on  both  sides.     In  the  Court  of  Errors,^  notwithstanding  Justice 

1  1  Gr.  Ch.  146.  »  8  C.  E.  Gr.  866.  «  8  C.  E.  Gr.  428. 

«  2  Stew.  £q.  196.  «  6  Paige,  189,  195.  «  6  Paige,  202. 

»  18  Wend.  407. 
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Bbonson's  elaborate  and  forcible  presentation  of  the  opposite  view,  Senator 
Paige  stated  his  concurrence  in  the  principle  laid  down  by  the  Vice- 
chancellor.  So  in  England,  Sir  John  Leach,  V.  C,  in  Naylor  v.  Winch,* 
said :  ''  If  a  party,  acting  in  ignorance  of  a  plain  and  settled  principle  of 
law,  is  induced  to  give  up  a  portion  of  his  indisputable  property  to  another 
under  the  name  of  compromise,  a  court  of  equity  will  relieve  him  from  the 
effect  of  his  mistake ; "  and  in  Clifton  v,  Cockbuni  ^  Lord  Brougham  said  : 
^'  I  think  I  could  without  much  difficulty  put  cases  in  which  a  court  of 
justice,  but  especially  a  court  of  equity,  would  find  it  an  extremely  hard 
matter  to  hold  by  the  rule  and  refuse  to  relieve  against  an  error  of  law." 
Likewise,  in  Stone  v.  Godfrey,'  Lord  Justice  Turner  stated  that  he  had  no 
doubt  the  court  had  power  to  relieve  against  mistakes  in  law  as  well  as 
against  mistakes  in  fact.  Similar  dicta  by  all  the  justices  appear  in  Rogers 
V.  Ingham.^  See  also  Stupilton  v,  Stupilton.*  In  the  recent  case  of 
Cooper  V.  Phibbs  •  the  Lord  Chancellor  of  Ireland  said  :  "  No  doubt  a 
mistake  in  point  of  law  may  be  corrected  both  in  this  court  and  in  a  court 
of  law.  This  is  now  perhaps  sufficiently  established,  though  it  was  for 
some  time  a  subject  of  controversy  in  courts  of  law ; "  and  finally,  when 
the  case  reached  the  House  of  Lords,^  Lord  Westburt  used  this  language : 
**  It  is  said,  ignorantia  Juris  haud  excusat;  but  in  that  maxim  the  word  Jus 
is  used  in  the  sense  of  denoting  general  law,  —  the  ordinary  law  of  the 
country.  But  when  the  word/iM  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application.  Private  right  of  ownership  is  a 
matter  of  fact.  It  may  be  the  result  also  of  matter  of  law ;  but  if  parties 
contract  under  a  mutual  mistake  and  misapprehension-  as  to  their  relative 
and  respective  rights,  the  result  is  that  that  agreement  is  liable  to  be  set 
aside  as  having  proceeded  upon  a  common  mistake.*'  To  the  same  effect  is 
the  language  of  Lord  Chelmsford,  in  Earl  Beauchamp  v.  Winn,^  concurred 
in  also  by  the  other  lords. 

These  citations  (and  others  of  similar  purport  might  be  adduced)  suffi- 
ciently indicate  that  in  a  court  of  equity,  at  least,  a  man  is  not  under  all 
circumstances  to  be  regarded  as  fully  comprehending  all  his  legal  rights  and 
duties,  so  far  as  they  grow  out  of  facts  which  he  knew  or  with  reasonable 
diligence  might  have  learned.  Indeed,  one  large  branch  of  equity  juris- 
prudence —  the  reformation  of  written  instruments  —  appears  to  rest 
mainly  upon  an  exception  to  such  a  doctrine ;  for  if  parties  acquainted 
with  the  tenor  of  documents  which  they  execute  are  to  be  conclusively 
presumed  to  know  also  their  legal  import,  it  would  seem  that  there  could 
be  no  room  for  the  notion  that  the  writings  did  not  express  their  real 
int-ention.  But  constantly  courts  of  equity  reform  the  most  solemn  in- 
struments, upon  the  ground,  not  that  the   parties  have   inserted  words 

1  1  S.  &  S.  655.  a  8  Myl.  &  K.  76.  »  6  De  G.  M.  &  G.  76. 

*  L.  R.  8  Ch.  D.  35L         *  2  L.  C.  in  Eq.  1675.        «  17  Ir.  Ch.  Rep.  78. 
7  L.  R.  2  H.  L.  149.  >  L.  R.  6  H.  L.  223,  284. 
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which  they  meant  to  exclude,  or  omitted  words  which  they  meant  to 
insert,  but  that  the  language  does  not  express  their  agreement ;  that  they 
did  not  put  upon  the  terms  employed  the  same  construction  as  the  law 
does ;  in  short,  that  there  was  a  mutual  mistake  of  law,  —  using  the  word 
"  law  '*  in  its  broader  sense.  Weller  v,  Rolason ;  ^  Green  v.  M.  &  K  R  R. 
Co. ;  ^  Wanner  v.  Sisson  ;  •  Stines  v.  Hayes.* 

In  this  state  of  the  decisions  and  dicta,  it  would  be  scarcely  prudent  to 
attempt  to  lay  down  a  very  comprehensive  rule  for  the  relief  in  equity 
against  mistakes  of  law.  I  am  not  prepared  to  agree  with  Lord  West- 
BURT  that  in  all  cases  the  ownership  of  property  is  to  be  classed  among 
matters  of  fact,  or  that  in  the  maxim,  ignorantia  juris  haud  exctuat,  jus 
denotes  only  general  law,  —  the  ordinary  law  of  the  country,  as  distinct 
from  the  legal  interpretation  of  private  Instruments.  But  I  think  it 
will  be  found  to  accord  with  the  decisions,  and  with  the  safe  and  equi- 
table conduct  of  affairs,  to  establish  this  rule  :  that  whenever  the  mistake 
of  law  is  mutual,  and  the  party  jeopardized  thereby  can  be  relieved 
without  substantial  injustice  to  the  other  side,  there  equity  will  afford 
redress ;  especially  if  the  party  to  be  benefited  by  the  mistake  invokes 
the  aid  of  equity  to  put  him  in  a  position  where  the  mistake  wiU  become 
advantageous  to  him. 

In  Haggerty  v.  McCanna,'  Chancellor  Zabriskie  felt  the  hardship  of 
refusing  assistance  to  a  complainant  who  had  spent  his  money  in  im- 
proving an  infant's  lands  under  the  belief  that  they  belonged  to  his  wife, 
although  his  mistake  was  one  of  general  law  and  could  not  be  said  to  have 
been  shared  in  by  the  defendant,  an  infant ;  nevertheless  the  Chancellor 
intimated  that  relief  would  have  been  afforded  if  the  defendant  instead  of 
the  complainant  had  been  an  applicant  for  the  exercise  of  equitable  power. 
In  Putnam  v.  Ritchie,^  which  was  like  Haggerty  v.  McCanna,  Chancellor 
Walworth,  while  refusing  compensation  to  the  complainant,  said  that  hia 
claim  rested  upon  a  principle  of  natural  equity  which  was  fully  adopted  in 
the  Civil  Law,  and  which  in  his  own  court  was  constantly  acted  upon 
where  the  legal  title  was  in  the  person  who  had  made  the  improvements  in 
good  faith,  and  where  the  equitable  title  was  in  another  who  was  obliged  to 
resort  to  the  court  of  equity  for  relief ;  the  court,  he  says,  in  such  cases 
acts  upon  the  principle  that  the  party  who  comes  as  a  complainant  to  ask 
equity  must  himself  be  willing  to  do  what  is  equitable. 

The  case  of  Cooper  v.  Phibbs  '  completely  sustains  the  rule  above  enun- 
ciated. There,  the  father  of  the  defendants  had  been  entitled  to  an  estate 
for  life  only  in  a  fishery,  but  had  supposed  himself  to  be  the  absolute 
owner,  and  under  that  belief  had  laid  out  large  sums  of  money  in  extend- 
ing and  improving  it.     On  his  death  his  heirs,  the  defendants,  thought 

1  2  C.  E.  Gr.  13.  «  1  Beas.  166  ;  2  McCart  469.  •  2  Stew.  Eq.  141. 

*  9  Stew.  Eq.  864  ;  11  Stew.  Eq.  654.  •  10  C.  E.  Gr.  48. 

«  6  Paige,  390.  '  17  Ir.  Ch.  Bep.  78. 
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they  had  become  its  owners ;  and  with  that  opinion  they  made  a  lease  for 
years  to  the  complainant,  who  had  always  entertained  the  same  view  of 
the  title.  In  truth,  on  the  death  of  the  defendants'  father  the  title  had 
vested  in  the  complainant  for  life  by  force  of  a  trust  agreement,  the  exist- 
ence of  which  was  known  to  all  the  parties,  and  the  contents  of  which  they 
knew  or  could  readily  have  learned,  but  which  had  been  misconstrued. 
The  complainant,  on  coming  to  a  recognition  of  his  rights,  filed  a  bill  to  set 
aside  the  lease.  The  House  of  Lords  acceded  to  his  prayer,  but  upon  the 
terms  that  the  expenditures  of  the  former  tenant  for  life  in  the  permanent 
improvement  of  the  fishery  should  be  repaid  to  his  representatives.  Van- 
derhaise  v,  Hugues  ^  seems  to  be  of  similar  character.  The  defendant  was 
in  fact  mortgagee  in  possession  under  a  conveyance  from  the  complainant 
absolute  on  its  face.  From  the  circumstances  mentioned  in  the  Chanoeit* 
LOR*s  opinion,  it  is  to  be  inferred  that  the  defendant  had  been  considered 
by  both  himself  and  the  complainant  to  be  the  absolute  owner,  and  as  such 
had  made  lasting  improvements  on  the  property.  Chancellor  Green 
decreed,  on  the  complainant's  bill  to  redeem,  that  the  defendant  must  be 
allowed  for  those  improvements. 

The  case  before  us  stands  upon  the  same  footing,  and  the  complainant 
should  be  permitted  to  exercise  her  right  of  redemption  only  on  condition 
that  she  pay  to  the  defendant  the  present  value  of  the  permanent  improve- 
ments which  she  has  made  on  the  premises. 

Therefore  let  the  decree  of  the  Chancellor  be  reversed.  Let  an  account 
be  taken  of  the  amount  due  the  defendant  for  principal  and  interest  on  her 
mortgage,  and  in  this  account  the  mortgage  must  be  regarded  as  not 
usurious ;  for  besides  the  insufficiency  of  the  averments  of  the  bill  touching 
usury,  we  think  the  evidence  does  not  prove  the  charge.  To  this  amount 
let  the  taxes,  water-rents,  and  assessments,  and  the  cost  of  necessary 
repairs  paid  by  the  defendant,  with  interest  thereon,  be  added,  so  &tr  as 
the  same  were  not  increased  by  the  lasting  improvements.  From  this 
total  must  be  deducted  what  rents  the  defendant  received,  or  without 
wilful  default  (Seton  on  Decrees,  Heard's  £d.,  487 ;  Vanderhaise  v. 
Hugnes  ^)  might  have  received  from  the  property  in  its  unimproved  con- 
dition, and  a  proper  charge  for  the  occupancy  thereof  by  the  defendant 
herself.  The  balance  will  be  the  price  at  which  the  complainant  has  the 
right  to  redeem.  But  let  the  value  of  the  defendant's  improvements  also 
be  ascertained,  and  the  payment  of  such  value  to  the  defendant  be  decreed 
to  be  a  condition  precedent  to  the  complainant's  exercise  of  her  right  of 
redemption. 

The  defendant  urges  also  that  she  should  have  a  decree  for  payment  of 
the  sum  which  she  bid  at  the  sheriff's  sale,  being  the  amount  of  her 
docketed  judgment  But  we  think  this  should  not  be  accorded  to  her,  for 
the  reason  that,  the  docketing  proceedings  being  wholly  void,  the  judg- 

1  2  Beas.  410. 
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ment  remains  in  the  trial  court  unsatisfied  and  in  full  legal  effect;  her 
hold  upon  that  judgment  has  not  been  impaired. 

She  also  insists  that  her  mortgagee,  Harper,  is  a  necessary  party  to  the 
suit,  and  that  as  the  complainant  has  not  brought  him  in,  no  decree  for 
redemption  can  be  made.  The  case,  however,  does  not  disclose  whether 
his  mortgage  was  on  record  at  the  filing  of  the  bill,  so  as  to  entitle  him  to 
be  joined.^     If  it  was,  the  complainant  must  amend. 

Let  the  record  be  remitted,  and  a  decree  be  made  in  accordance  with 
the  foregoing  views.  Decree  unanimously  reversed. 


UNITED  STATES  v.  PACIFIC  RAILROAD.     PACIFIC  RAILROAD 

V.  UNITED   STATES. 

In  the  Supreme  Court  op  the  United  States,  January  31,  1887. 

[Reported  in  120  United  StaUs  ReporU,  227.] 

These  were  appeals  from  the  Court  of  Claims.  The  case  is  stated  in 
the  opinion  of  the  court. 

Mr.  Attorney-General  and  Mr.  E,  M,  Watson  for  the  United  States. 

Mr.  John  F,  Dillon  and  Mr.  James  Coleman  for  the  Pacific  Railroad 
Company. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  Pacific  Railroad  Company,  the  claimant  in  this  case,  is  a  corporation 
created  under  the  laws  of  Missouri,  and  is  frequently  designated  as  the 
Pacific  Railroad  of  that  State,  to  distinguish  it  from  the  Central  Pacific 
Railroad  Company  incorporated  under  the  laws  of  California,  and  the  Union 
Pacific  Railroad  Company  incorporated  undqr  an  act  of  Congress,  each  of 
which  is  sometimes  referred  to  as  the  Pacific  Railroad  Company. 

From  the  14th  of  August,  1867,  to  the  22d  of  July,  1872,  it  rendered 
services  by  the  transportation  of  passengers  and  freight,  for  which  the 
United  States  are  indebted  to  it  in  the  sum  of  $136,196.98,  unless  they 
are  entitled  to  offset  the  cost  of  labor  and  materials  alleged  to  have  been 
furnished  by  them,  at  its  request,  for  the  construction  of  certain  bridges  on 
the  line  of  its  road.  The  extent  and  value  of  the  services  rendered  are  not 
disputed.  It  is  only  the  offset  or  charge  for  the  bridges  which  is  in  con- 
troversy ;  and  that  charge  arose  in  this  wise  :  During  the  civil  war,  the 
State  of  Missouri  was  the  theatre  of  active  military  operations.  It  was  on 
several  occasions  invaded  by  Confederate  forces,  and  between  them  and 
the  soldiers  of  the  L^nion  conflicts  were  frequent  and  sanguinary.  The  peo- 
ple of  the  State  were  divided  in  their  allegiance,  and  the  country  was 
ravaged  by  guerilla  bands.    The  railroads  of  the  State,  as  a  matter  of  coursoi 

1  Rev.  p.  118,  §  78. 
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were  damaged  by  the  contending  forces ;  as  each  deemed  the  destruction 
of  that  means  of  transportation  necessary  to  defeat  or  embarrass  the  move- 
ments of  the  other.  In  October,  1864,  Sterling  Price,  a  noted  Confederate 
officer,  at  the  head  of  a  large  force,  invaded  the  State  and  advanced  rapidly 
towards  St.  Louis,  approaching  to  within  a  few  days'  march  of  the  city. 
During  this  invasion,  thirteen  bridges  upon  the  main  line  and  southwestern 
branch  of  the  company's  road  were  destroyed.  General  Rosecrans  was  in 
command  of  the  Federal  forces  in  the  State,  and  some  of  the  bridges  were 
destroyed  by  his  orders,  as  a  military  necessity,  to  prevent  the  advance  of 
the  enemy.  The  record  does  not  state  by  whom  the  others  were  destroyed ; 
but  their  destruction  having  taken  place  during  the  invasion,  it  seems  to 
have  been  taken  for  granted  that  it  was  caused  by  the  Confederate  forces, 
and  this  conclusion  was  evidently  correct.  All  the  bridges  except  four 
were  rebuilt  by  the  company.  These  four  were  rebuilt  by  the  government, 
and  it  is  their  cost  which  the  government  seeks  to  offset  against  the  de- 
mand of  the  company.  Two  of  the  four  (one  over  the  Osage  Eiver  and  one 
over  the  Moreau  River)  were  destroyed  by  order  of  the  commander  of 
the  f'ederal  forces.  The  other  two,  which  were  over  the  Maramec  River, 
it  is  presumed,  were  destroyed  by  the  Confederate  forces. 

Soon  after  the  destruction  of  the  bridges,  and  during  the  same  month, 
General  Rosecrans  summoned  to  an  informal  conference,  in  St.  Louis,  sev- 
eral gentlemen  regarded  as  proper  representatives  of  the  railroad  company, 
being  its  president,  the  superintendent  and  the  engineer  of  the  road,  and 
several  of  the  directors.  The  court  below  makes  the  following  finding  as 
to  what  there  occurred  :  — 

"  By  General  Rosecrans  it  was  stated  that  the  immediate  rebuilding  of 
the  bridges  was  a  military  necessity  \  that  he  should  expect  and  require  the 
company  to  do  all  in  their  power  to  put  the  roads  in  working  order  at  the 
earliest  possible  moment ;  and  that  he  intended  to  have  what  work  they 
did  not  do  done  by  the  government,  and  withhold  from  the  freight  earnings 
of  the  road  a  sum  sufficient  to  repay  the  government  for  such  outlays  as  in 
law  and  fact  it  should  be  found  entitled  to  have  repaid. 

"  The  gentlemen  present  assured  General  Rosecrans,  that  they  would  do 
all  in  their  power  to  rebuild  the  bridges  and  put  the  roads  in  working 
order  at  the  earliest  moment,  but  they  at  the  same  time  represented  that 
several  of  the  bridges,  as  they  believed,  had  been  destroyed  by  the  proper 
military  authority  of  the  United  States,  and  that  in  such  cases  the  govern- 
ment was  properly  responsible  for  the  loss,  and  should  replace  the  bridges. 
Those  which  the  public  enemy  had  destroyed  they  conceded  that  the 
company  should  replace. 

"  General  Rosecrans  replied  in  substance :   *  Gentlemen,  the  question  of 

the  liability  of  the  government  for  repairing  damages  to  this  road  is  one  of 

both  law  and  fact,  and  it  is  too  early  now  to  imdertake  the  investigation 

of  that  question  in  this  stirring  time.     I  doubt  myself  whether  all  the 

VOL.  u.  —  22 
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damages  which  you  say  the  government  should  be  responsible  for,  will  be 
found  liable  to  be  laid  to  the  charge  of  the  govemment.  Nevertheless, 
whatever  is  fair  and  right  I  should  like  to  see  done.  You  tell  me  now,  and 
I  have  been  informed  by  some  of  your  representitives  individually,  that  the 
company's  means  are  insufficient  to  make  these  large  repairs  and  make 
them  promptly.  Therefore,  I  want  to  say  to  you  that,  as  a  military  neces- 
sity, we  must  have  the  work  done,  and  shall  be  glad  to  have  the  company 
do  everything  it  can,  and  I  will  undertake  to  have  the  remainder  done,  and 
we  will  reserve  out  of  the  freights  money  enough  to  make  the  government 
good  for  that  to  which  it  shall  be  found  to  be  entitled  for  rebuilding  any  or 
all  of  the  bridges,  and  we  will  return  the  freights  to  you  or  settle  with  you 
on  principles  of  law  and  equity.' 

"  The  gentlemen  interested  in  the  company  reiterated  their  view  of  the 
case,  that  the  company  should  pay  for  bridges  destroyed  by  the  public 
enemy,  and  that  the  government  should  replace  at  its  own  cost  the  bridges 
destroyed  by  its  own  military  authorities." 

The  court  also  finds  that  these  mutual  representations  and  assurances 
were  not  intended  or  understood  on  either  side  to  form  a  contract  or  agree- 
ment binding  on  the  government  or  the  company ;  that  no  formal  action 
upon  them  was  taken  by  the  board  of  directors ;  and  that  there  was  no 
proof  that  they  were  ever  communicated  to  the  directors,  except  as  may  be 
inferred  from  subsequent  facts  and  circumstances  mentioned ;  but  tliat  the 
company,  through  its  directors  and  officers,  promptly  exerted  itself,  to  its 
utmost  power,  to  restore  the  roads  to  running  order,  and  to  that  end 
co-operated  with  the  government. 

At  the  same  time.  General  Kosecrans  informed  the  Secretary  of  War  that 
the  rebuilding  of  the  bridges  was  "  essential,  and  a  great  military  necessity  " 
in  the  defence  of  the  State,  and  requested  that  Colonel  Myers  should  be 
authorized  "  to  have  them  rebuilt  at  once,  the  United  States  to  be  reim- 
bursed the  cost  out  of  freight  on  the  road."  The  Secretary  referred  the 
matter  to  the  Quartermaster  General,  who  recommended  that  General 
McCallum,  Superintendent  of  Military  Roads,  be  directed  to  take  the  neces- 
sary measures  immediately  for  that  purpose.  The  Secretary  approved 
the  recommendation,  and  General  McCallum  was  thereupon  ordered  to 
cause  the  bridges  to  be  rebuilt  by  the  quickest  and  surest  means  possible. 
It  does  not  appear  that  the  company  had  any  notice  of  these  communica- 
tions or  of  the  order. 

The  bridge  over  the  Osage  River  was  destroyed  on  the  5th  of  October, 
1864,  by  order  of  the  officer  commanding  the  central  district  of  Missouri, 
acting  under  instructions  from  General  Rosecrans  to  ''use  every  means 
in  his  power  to  prevent  the  advance  of  the  enemy."  The  court  finds 
that  the  destruction  was  ordered  for  that  purpose,  and  that  the  exigency 
appeared  to  the  officer,  and  in  fact  was,  of  the  gravest  character,  and 
an  imperative  military  necessity.     The  government  rebuilt  the  bridge,  at 
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an  expense  of  $96,152.65 ;  and  this  sum  it  seeks  to  charge  against  the 
company. 

The  bridge  across  the  Moreau  was  also  destroyed  by  command  of  the  same 
officer,  under  the  same  military  exigency.  The  company  commenced  it3 
reconstruction,  but,  before  it  was  completed,  the  work  was  washed  away  by 
a  freshet  in  the  river.  The  government  afterwards  rebuilt  it  at  an  expense 
of  $30,801 ;  and  this  sum  it  also  seeks  to  charge  against  the  company. 

The  two  bridges  across  the  Maramec  were  destroyed  during  the  invasion, 
as  already  stated,  but  not  by  the  forces  of  the  United  States.  They  were, 
however,  rebuilt  by  the  government  as  a  military  necessity,  at  an  expense 
of  $54,595.24 ;  and  this  sum,  also,  it  seeks  to  charge  against  the  company. 
The  Court  of  Claims  allowed  the  cost  of  three  of  the  bridges  to  be  charged 
against  the  company,  but  rejected  the  charge  for  the  fourth,  —  the  one  over 
the  Osage  River.  The  United  States  and  the  claimant  both  appealed  from 
its  judgment ;  the  claimant,  because  the  cost  of  the  three  bridges  was  al- 
lowed ;  the  United  States,  because  the  charge  for  one  of  the  four  was 
disallowed. 

The  cost  of  the  four  bridges  rebuilt  by  the  government  amounted  to 
$181,548.89.  The  question  presented  is,  whether  the  company  is  charge- 
able with  their  cost,  assuming  that  there  was  no  promise  on  its  part,  ex- 
press or  implied,  to  pay  for  them.  That  there  was  no  express  promise  is 
clear.  The  representations  and  assurances  at  the  conference  called  by 
General  Eosecrans  to  urge  the  rebuilding  of  the  bridges  were  not  intended 
or  understood  to  constitute  any  contract :  and  it  is  so  found,  as  above 
stated,  by  the  court  below.  They  were  rebuilt  by  the  government  as  a 
military  necessity  to  enable  the  Federal  forces  to  carry  on  military  opera- 
tions, and  not  on  any  request  of  or  contract  with  the  company.  '  As  to  the 
two  bridges  destroyed  by  the  Federal  forces,  some  of  the  officers  of  the  com- 
pany at  that  conference  insisted  that  they  should  be  rebuilt  by  the  govern- 
ment without  charge  to  the  company,  and,  though  they  appeared  to  consider 
that  those  destroyed  by  the  enemy  should  be  rebuilt  by  the  company,. there 
was  no  action  of  the  board  of  directors  on  the  subject.  What  was  said  by 
them  was  merely  an  expression  of  their  individual  opinions,  which  were  not 
even  communicated  to  the  board.  Nor  can  any  such  promise  be  implied 
from  the  letter  of  the  president  of  the  company  to  the  Quartermaster  Gen- 
eral in  November,  subsequent  to  the  destruction  of  the  bridges,  informing 
him  that  the  delay  of  the  War  Department  in  rebuilding  them  had 
prompted  the  company  to  "  unusual  resources  " ;  that  it  was  constructing 
the  bridges  over  the  Gasconade  and  the  Moreau  Rivers,  and  that  the  only 
bridge  on  the  main  line  to  be  replaced  by  the  government  was  the  one  over 
the  Osage  River,  the  company  having  replaced  all  the  smaller,  and  was  then 
replacing  all  the  larger  ones.  The  letter  only  imparts  information  as  to 
the  work  done  and  to  be  done  in  rebuilding  the  bridges  on  the  main  line. 
It  contains  no  promise,  as  the  court  below  seems  to  have  thought,  that,  if 
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the  government  would  rebuild  the  bridge  over  the  Osage  Eiver,  it  should 
be  reimbursed  for  any  other  it  might  rebuild  on  the  main  line  of  the  com- 
pany. Nor  do  we  think  that  any  promise  can  be  implied  from  the  fact  that 
the  company  resumed  the  management  and  operation  of  the  road  after  the 
bridges  were  rebuilt ;  but  on  that  point  we  will  speak  hereafter.  Assuming, 
for  the  present,  that  there  was  no  such  implication,  we  are  clear  that  no 
obligation  rests  upon  the  company  to  pay  for  work  done,  not  at  its  request 
or  for  its  benefit,  but  solely  to  enable  the  government  to  carry  on  its 
military  operations. 

While  the  government  cannot  be  charged  for  injuries  to,  or  destruction 
of,  private  property  caused  by  military  operations  of  armies  in  the  field,  or 
measures  taken  for  their  safety  and  efficiency,^  the  converse  of  the  doctrine 
is  equally  true,  that  private  parties  cannot  be  charged  for  works  constructed 
on  their  lands  by  the  government  to  further  the  operations  of  its  armies. 
Military  necessity  will  justify  the  destruction  of  property,  but  will  not 
compel  private  pai*ties  to  erect  on  their  own  lands  works  needed  by  the 
government,  or  to  pay  for  such  works  when  erected  by  the  government 
The  cost  of  building  and  repairing  roads  and  bridges  to  facilitate  the  move- 
ments of  troops,  or  the  transportation  of  supplies  and  munitions  of  war, 
must,  therefore,  be  borne  by  the  government. 

It  is  time  that  in  some  instances  the  works  thus  constructed  may,  after- 
wards, be  used  by  the  owner ;  a  house  built  for  a  barrack,  or  for  the  storage 
of  supplies,  or  for  a  temporary  fortification,  might  be  converted  to  some 
purposes  afterwards  by  the  owner  of  the  land,  but  that  circumstance  would 
impose  no  liability  upon  him.  Whenever  a  structure  is  permanently  afiixed 
to  real  property  belonging  to  an  individual,  without  his  consent  or  request, 
he  cannot  be  held  responsible  because  of  its  subsequent  use.  It  becomes 
his  by  being  annexed  to  the  soil  \  and  he  is  not  obliged  to  remove  it  to 
escape  liability.  He  is  not  deemed  to  have  accepted  it  so  as  to  incur  an 
obligation  to  pay  for  it,  merely  because  he  has  not  chosen  to  tear  it  down, 
but  h^  seen  fit  to  use  it  Zottman  v.  San  Francisco.^  W*here  structures 
are  placed  on  the  property  of  another,  or  repairs  are  made  to  them,  he  is 
supposed  to  have  the  right  to  determine  the  manner,  form,  and  time  in 
which  the  structures  shall  be  built,  or-  the  repairs  be  made,  and  the  mate- 
rials to  be  used ;  but  upon  none  of  these  matters  was  the  company  con- 
sulted in  the  case  before  us.  The  government  regarded  the  interests  only 
of  the  army ;  the  needs  or  wishes  of  the  company  were  not  considered.  No 
liability,  therefore,  could  be  fastened  upon  it  for  work  thus  done. 

We  do  not  find  any  adjudged  cases  on  this  particular  point,  —  whether 
the  government  can  claim  compensation  for  structures  erected  on  land  of 
private  parties,  or  annexed  to  their  propert}%  not  by  their  request,  but  as  a 
matter  of  military  necessity,  to  enable  its  armies  to  prosecute  their  move- 

1  So  mnch  of  the  opinion  as  relates  to  this  question  has  heen  omitted.  —  Ed. 
«  20  Cal.  96,  107. 
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ments  vriih  greater  efficiency;  and  we  are  unable  to  recall  an  instance 
where  such  a  claim  has  been  advanced. 

It  follows  from  these  views,  that  the  government  can  make  no  charge 
against  the  railroad  company  for  the  four  bridges  constructed  by  it  from 
military  necessity.  The  court  will  leave  the  parties  where  the  war  and  the 
military  operations  of  the  government  left  them. 

The  jtulgment  of  the  Court  of  Claims  mtuft,  therefore^  he  reversed^  wndjvdg^ 
ment  he  entered  for  the  full  amount  claimed  hy  the  railroad  company  for 
its  services  ;  and  it  is  so  ordered. 


CHAPTER    IV. 

BENEFITS  CONFERRED  AT  REQUEST,  BUT  NOT  IN  THE  CREATION 

OB  PERFORMANCE  OF  A  CONTRACT. 


OSBORN  V.  THE  GOVERNORS  OF  GUY'S   HOSPITAL. 
At  Guildhall^  before  Raymond,  C.  J.,  Michaelmas  Term,  1727. 

[Reported  in  2  Strange,  728.] 

The  plaintiff  brought  a  quantum  meruit  pro  opere  et  lahore  in  transacting 
Mr.  Guy's  stock  affairs  in  the  year  1720.  It  appeared  he  was  no  broker, 
but  a  friend ;  and  it  looked  strongly  as  if  he  did  not  expect  to  be  paid,  but 
to  be  considered  for  it  in  bis  will.  And  the  Chief  Justice  directed  the  jury, 
that  if  that  was  the  case,  they  could  not  find  for  the  plaintiff,  though  noth- 
ing was  given  him  by  the  will ;  for  they  should  consider  how  it  was  under- 
stood by  the  parties  at  the  time  of  doing  the  business,  and  a  man  who 
expects  to  be  made  amends  by  a  legacy  cannot  afterwards  resort  to  hia 
action.^ 


ALFRED  V.  MARQUIS  OF  FITZJAMES. 
At  Nisi  Prius,  before  Lord  Ken  yon,  C.  J.,  Easter  Term,  1799. 

[Reported  in  8  Espinasse,  3.] 

Assumpsit  for  servant's  wages. 

Plea,  7ion  assumpsit. 

The  plaintiff  proved  his  employment  as  a  servant  in  the  family  of  the 
defendant,  and  relied  on  a  guantum  meruit  for  the  time  he  had  served. 

It  appeared  in  evidence,  that  the  plaintiff  came  over  from  Martinique 
with  the  Duchess  of  Fitzjames,  then  Mademoiselle  Le  Brun.     His  father 

« 

and  mother  had  been  slaves  on  an  estate  belonging  to  her  in  that  island. 
He  had  entered  into  her  service  in  Martinique,  and  continued  to  serve  her 
after  her  marriage  ;  and  the  Duke  found  him  with  necessaries  of  evety  de- 
scription. There  was  no  contract  for  any  hiring  for  wages ;  but  a  witness 
said,  that  the  Marquis  had  been  heard  to  promise  to  pay  him  wages. 

Lord  Kenyon  asked  Mr.  Erskine,  counsel  for  the  defendant,  if  he  objected 
to  the  demand  in  toto, 

1  The  mere  expectation  of  a  legacy  will  not  defeat  a  recovery.  Baxter  v.  Gray,  4 
Scott,  N.  R.  374. —Ed. 
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Mr.  Erskine  said  he  did ;  that  the  contract  was  not  a  contract  for  any 
wages  in  Martinique,  and  had  so  continued  in  this  country  without  any 
variation. 

Lord  Kenton  said  he  was  prepared  to  give  a  decided  opinion  :  That  up 
to  the  time  of  the  promise  to  pay  wages,  which  the  witness  had  said  the 
defendant  had  made,  the  plaintiff  had  no  title  to  recover,  as  there  was 'no 
original  contract  of  service  for  wages. 

Garrow  and  Lavjes  for  the  plaintiff. 

Ershine  for  the  defendant^ 


ABIGAIL  GUILD  v.  CURTIS  GUILD,  Administrator. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1833. 

[Reported  in  16  Pickering^  129.] 

This  was  assumpsit  for  labor  and  services  performed  for  the  intestate, 
who  was  the  plaintiff's  father. 

At  the  trial  before  Wilde,  J.,  evidence  was  introduced  to  prove,  that 
after  the  plaintiff  became  twenty-one  years  of  age,  she  continued  to  live  in 
her  father's  family,  and  rendered  the  services  for  which  she  claimed  com- 
pensation in  this  action ;  but  there  was  no  express  evidence  to  show  that 
her  father  agi-eed  to  pay  her  wages,  or  to  prove  upon  what  terms  she  lived 
in  her  father's  family. 

The  defence  rested  on  the  ground,  that  the  plaintiff's  services  were  gra- 
tuitous and  not  rendered  under  any  expectation  of  receiving  wages  or  any 
compensation  therefor,  except  by  voluntary  presents  and  accommodation, 
or  by  the  share  she  might  have  expected  to  receive  of  the  estate  of  her 
father,  who  was  a  man  of  considerable  property.  On  this  point  circum- 
stantial evidence  was  introduced  on  both  sides. 

The  jury  were  instructed,  that  if  they  should  find  that  the  plaintiff, 
after  arriving  at  twenty-one  years  of  age,  had  rendered  valuable  services 
to  her  father,  she  would  be  entitled  to  a  reasonable  compensation  therefor, 
unless  they  should  be  of  opinion  that  she  did  not  perform  the  services 
under  an  expectation  of  receiving  wages  or  compensation,  but  with  a  view 
to  the  share  which  she  might  hope  to  have  in  her  father's  estate,  by  wuU 
or  otherwise ;  that  if  the  plaintiff  had  proved  that  she  had  performed  val- 
uable services,  she  had  made  out  a  py^ima  facie  case,  as  the  presumption 
would  be,  that  she  was  to  receive  compensation,  unless  it  should  appear 
that  the  services  were  gratuitous,  and  that  such  was  the  understanding  of 

*  In  Negro  Franklin  v.  Waters,  8  Gill,  822,  it  was  held  that  the  defendant  was  not 
liable  for  services  rendered  by  the  plaintiff  in  ignorance  of  his  manumission,  the  defend- 
ant, his  former  master,  fraudulently  concealing  the  fact  from  him.  See,  however,  Negro 
Peter  v.  Steel,  8  Yeates,  250 ;  Kinney  v.  Cook,  4  111.  232.  —  En. 
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the  parties ;  and  that  the  burden  of  proof  was  on  the  defendant,  to  establish 
the  fact  that  the  services  were  not  rendered  under  the  expectation  of  wages 
or  any  pecuniary  compensation. 

The  jury  returned  a  verdict  for  the  plaintiff. 

If  these  instructions  were  incorrect,  the  verdict  was  to  be  set  aside,  and 
a  ilew  trial  was  to  be  granted ;  otherwise,  judgment  was  to  be  entered  on 
the  verdict. 

Mann  for  the  defendant. 

Metcalf  for  the  plaintiff. 

Shaw,  C.  J.,  afterwards  drew  up  the  opinion  of  the  court.  This  motion 
for  a  new  trial,  for  an  alleged  misdirection  to  the  jury  in  point  of  law,  has 
been  long  held  under  advisement,  on  account  of  a  difference  of  opinion 
upon  the  points  of  law  among  the  members  of  the  court ;  and  it  has  been 
often  discussed,  in  the  hope  that  this  difference  might  be  reconciled. 

The  point  is,  whether,  where  a  daughter,  after  arriving  at  twenty-one 
years  of  age,  being  unmarried,  continues  to  reside  in  her  father's  family, 
performing  such  useful  services  as  it  is  customary  for  a  daughter  to  per- 
form, and  receiving  such  protection,  subsistence,  and  supplies  of  necessaries 
and  comforts,  as  it  is  usual  for  a  daughter  to  receive  in  a  father's  family, 
the  law  raises  ^ny  presumption  that  she  is  entitled  to  a  pecuniary  com- 
pensation for  such  services,  and  whether,  after  proving  these  facts,  the 
burden  of  proof  is  on  the  defendant,  to  show  that  the  services  were  per- 
formed without  any  view  to  pecuniary  compensation. 

Some  of  the  court  are  of  opinion,  that  as  it  is  the  ordinary  presumption 
between  strangers,  that,  upon  the  performance  of  useful  and  valuable  ser- 
vices in  the  family  of  another,  it  is  upon  an  implied  promise  to  pay  as 
much  as  such  services  are  reasonably  worth,  so,  after  the  legal  period  of 
emancipation,  the  law  raises  a  similar  implied  promise  from  a  father  to  a 
daughter. 

Other  members  of  the  court  are  of  opinion  (confining  the  opinion  to  the 
case  of  daughters,  and  expressing  no  opinion  as  to  the  case  of  sons,  laboring 
on  the  farm  or  otherwise  in  the  service  of  a  father),  that  the  prolonged 
residence  of  a  daughter  in  her  father's  family  after  twenty-one,  performing 
her  share  in  the  ordinary  labors  of  the  family,  and  receiving  the  protection 
and  supplies  contemplated  in  the  supposed  case,  may  well  be  accounted  for, 
upon  considerations  of  mutual  kindness  and  good  will,  and  mutual  comfort 
and  convenience,  without  presuming  that  there  was  any  understanding,  or 
any  expectation,  that  pecuniary  compensation  was  to  be  made  ;  that  proof 
of  these  facts  alone,  therefore,  does  not  raise  an  implied  promise  to  make 
any  pecuniary  compensation  for  such  services,  or  throw  on  the  defendant 
the  burden  of  proof  to  show,  affirmatively,  that  the  daughter  performed  the 
services  gratuitously,  and  without  any  expectation  of  receiving  wages  or 
pecuniary  compensation,  but  with  a  view  to  the  share  she  might  hope  to 
receive  in  her  father's  estate  or  otherwise. 
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But  the  court  are  all  of  opinion,  that  practioallj  the  question  is  of  muoh 
less  importance  than  at  first  view  it  would  appear.  Those  who  think  that 
the  law  raises  no  implied  promise  of  peouuiaiy  compensation,  from  the 
mere  performance  of  useful  and  valuable  services,  under  the  circumstances 
supposed,  are  nevertheless  of  opinion,  that  it  would  be  quite  competent  for 
the  jury  to  infer  a  promise  from  all  the  circumstances  of  the  case ;  and 
that  although  the  burden  of  proof  is  upon  the  plaintiff,  as  in  other  cases, 
to  show  an  implied  promise,  the  jury  ought  to  be  instructed,  that  if  under 
all  the  circumstances  of  the  case  the  services  were  of  such  a  nature  as  to 
lead  to  a  reasonable  belief,  that  it  was  the  understanding  of  the  parties 
that  pecuniary  compensation  should  be  made  for  them,  then  the  jury 
should  find  an  implied  promise,  and  a  quantum  meruit ;  but  if  otherwise, 
then  they  should  find  that  there  was  no  implied  promise. 

The  conclusion,  that  the  question  is  of  less  practical  importance  than 
might  at  first  appear,  is  founded  upon  the  obvious  consideration,  that  it  is 
scarcely  possible  that  a  case  can  be  left  to  stand  upon  the  mere  naked  pre- 
sumption arising  from  the  fact  of  the  prolonged  residence  of  a  daughter  in 
the  family  of  her  father,  and  the  performance  of  services.  There  must  ot 
necessity  be  a  great  diversity  of  circumstances,  distinguishing  one  case  es- 
sentially from  another.  Such  a  continued  residence  of  a  daughter  may, 
indeed  must,  be  regarded  under  one  of  these  three  aspects :  she  may  be  a 
servant,  or  housekeeper,  expecting  pecuniary  compensation  for  services ;  or 
a  boarder,  expecting  to  pay  a  pecuniary  compensation  for  accommodations 
and  subsistence ;  or  she  may  be  a  visitor,  expecting  neither  to  make  nor 
pay  any  compensation.  Perhaps  it  might  be  safe  to  consider  the  latter 
predicament  as  embracing  the  lai^er  number  of  cases. 

Now  the  circumstances  under  which  the  parties  continue  to  reside  to- 
gether, and  which  must  almost  necessarily  be  disclosed  in  the  progress  of 
each  trial,  will  go  very  far  to  show,  in  which  of  these  relations  the  daughter 
stood.  Such  considerations  as  the  following,  among  many  others,  would 
arise,  —  What  is  the  state  and  condition  of  the  family  as  to  affluence ;  was 
the  father  carrying  on  a  business  or  engaged  in  an  employment  usually 
requiring  the  aid  of  hired  females ;  had  he  been  accustomed  to  employ  such 
before  the  daughter  came  of  age  ;  did  he  employ  such  afterwards ;  had  the 
father  a  wife  living;  was  she  capable  of  managing  her  family;  or  was  he 
a  widower ;  did  the  daughter  act  as  housekeeper ;  had  the  father  been  ac- 
customed to  e.mploy  a  housekeeper  on  wages ;  did  he  cease  doing  so ;  were 
there  one,  or  two,  or  more  daughters  similarly  situated ;  did  they  share  in 
the  labors  of  the  family,  or  did  the  plaintiff  exclusively  devote  herself  to 
the  service  of  the  family ;  had  the  daughter  property  or  means  of  her  own 
to  support  herself,  or  had  she  been  employed  on  wages  in  other  families) 
Many  otUer  considerations  of  a  like  kind  might  be  suggested,  some,  and 
probably  many  of  which  must  present  themselves  in  each  case,  and  all  of 
which  it  would  be  proper  for  a  jury  to  take  into  consideration,  in  deciding 
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the  question  of  an  implied  promise  of  pecuniary  compensation  upon  either 
side. 

The  court  being  all  of  opinion  that  these  are  the  proper  subjects  and 
sources  of  inquiry  for  a  jury,  I  repeat,  that  it  seems  unimportant,  as  a  rule 
of  future  practice,  whether  the  jury  shall  be  instructed  to  inquire  and  de- 
cide upon  all  the  circumstances  of  the  case,  whether  there  was  an  implied 
promise ;  or  that  the  proof  of  performance  of  services  raises  a  presumption 
of  such  a  promise,  unless  rebutted  or  controlled  by  all  the  circumstances 
of  the  case. 

It  only  remains  to  state  the  judgment  of  the  court  upon  the  present 
motion.  This  motion  is  on  the  part  of  the  defendant,  to  set  aside  the 
verdict,  and  grant  a  new  trial,  on  the  ground  of  a  misdirection  of  the  judge 
who  tried  the  cause,  in  point  of  law.  Upon  this  question  the  court  being 
equally  divided,  the  motion  does  not  prevail,  Eeed  v,  Davis ;  ^  and  of  course 
judgment  is  to  be  rendered  on  the  verdict  for  the  plaintiffl 


BENJAMIN  F.  ANDRUS  and  WIFE  v.  JONATHAN  FOSTER. 
In  the  Supreme  Court  of  Vermont,  March  Term,  1845. 

[Reported  in  17  Vermont  Reports^  556.] 

In  this  case  the  whole  matter  in  controversy  was  tried  upon  a  declaration 
in  offset  filed  by  the  defendant.  Judgment  to  account  was  rendered,  and 
an  auditor  was  appointed,  who  reported,  in  substance,  as  follows,  — 

In  1821,  the  defendant,  being  childless,  took  the  plaintiff's  wife,  then 
Susan  Sanderson,  who  was  then  about  eight  or  nine  years  of  age,  and  who 
was  a  niece  of  his  wife,  to  live  with  him  until  she  should  become  of  age. 
She  continued  to  reside  in  his  family  until  she  became  eighteen  years  of 
age,  when  he  informed  her  that  she  was  free  to  go, — but  told  her,  that,  ''if 
she  remained  with  him  and  did  well,  he  would  do  well  by  her."  Thereupon, 
being  destitute  of  a  home,  she  consented  to  stay  with  him,  and  worked  for 
him  as  before,  living  in  the  family  as  a  member  of  it,  and  attended  school 
some,  and  was  uniformly  treated  as  she  was  before  she  became  eighteen 
years  of  age ;  and  during  this  time  neither  party  kept  any  accounts  against 
the  other,  —  nor  were  any  accounts  made  up  between  them  until  after  the 
commencement  of  this  suit.  She  continued  thus  to  reside  in  the  defendant's 
family,  and  worked  for  him,  with  but  slight  interruptions,  and  without  any 
specified  contract  for  her  work,  until  about  the  year  1836,  when  she  left 
and  went  to  New  Hampshire.  At  the  time  she  left  there  was  no  settlement 
made  between  her  and  the  defendant  relative  to  her  labor,  nor  was  there 

1  4  Pick.  217. 
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any  talk  of  pay,  or  settlement,  between  them,  and  she  did  not  then  expect 
again  to  return  and  reside  in  his  family.  While  she  continued  to  reside  in 
the  family  of  the  defendant,  who  was  a  farmer,  she  was  able  to  do  as  much  of 
most  kinds  of  work  ordinarily  carried  on  in  a  farmer's  family,  as  girls  in 
general.  She  continued  to  reside  in  New  Hampshire  until  February,  1841, 
when  at  the  request  of  the  defendant,  she  returned,  and  worked  for  him 
and  in  his  family,  until  about  three  weeks  before  her  intermarriage  with  the 
plaintiff  Andrus,  —  which  took  place  January  12,  1842. 

On  the  hearing  before  the  auditor  the  defendant  objected  to  the  compe- 
tency of  the  plaintiff's  wife  as  a  witness ;  but,  she  being  a  party  of  record 
in  the  action,  the  objection  was  overruled  and  her  testimony  received. 

The  auditor  reported  that  the  labor  of  the  plaintiff's  wife  for  the  defendant, 
after  she  returned  from  New  Hampshire,  as  above  stated,  amounted  with  the 
interest,  to  $42.75.  It  farther  appeared  that  the  defendant  delivered  to  her, 
at  the  time  she  was  married,  and  during  the  summer  previous,  various  arti- 
cles, including  thirty  dollars  in  money,  amounting  in  the  whole,  as  allowed 
by  the  auditor,  to  the  sum  of  $108.14 ;  but  the  auditor  reported  that  only 
thirty  dollars  of  that  sum  was  delivered  in  payment  for  her  labor  during  that 
season,  amounting,  with  the  interest,  to  $34.20,  and  leaving  a  balance  due 
to  her,  for  that  season's  work,  of  $8.55.  The  auditor  farther  reported,  that, 
if  the  defendant  was  liable  to  pay  the  plaintiff's  wife  for  her  services  ren- 
dered subsequent  to  her  becoming  eighteen  years  of  age,  and  before  she  went 
to  New  Hampshire  to  reside,  there  was  due  to  the  plaintiff,  after  deducting 
the  whole  of  the  above  mentioned  sum  of  $108.14,  the  sum  of  $103.67. 

for  plaintiffs. 

J.  JR.  Skinner  <lh  L.  B»  Peck  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  important  question  in  this  case  is,  whether  a  child,  or 
foster-child,  remaining  at  the  house  of  its  parent  after  the  age  of  majority, 
and  making  that  a  home,  the  same  as  before,  and  assisting  in  the  household 
labors  (the  child  being  a  daughter),  is  entitled  to  a  pecuniary  compensation 
for  her  labor,  the  same  as  a  stranger.  We  think  it  difficult  to  lay  down  any 
general  rule  upon  the  subject.  Every  case  will  be  more  or  less  affected  by 
its  own  peculiar  circumstances.  The  amount  and  kind  of  labor,  the  ability 
and  necessity  of  the  parent,  the  course  of  dealing  between  the  parties, 
whether  they  keep  accounts  or  not,  whether  the  demand  for  compensation 
is  made  early,  or  is  delayed  for  many  years  after  the  relation  began,  or,  as 
in  the  present  case,  after  it  terminated,  these,  and  many  similar  circum- 
stances, will  be  significant  indications  of  the  expectation  of  the  parties,  at 
the  time  of  the  relation  subsisting,  which  should  determine  their  rights. 
The  matter  is,  perhaps,  as  well  summed  up  by  Chief  Justice  Shaw,  in  Guild 
V.  Guild,^  as  it  can  be.  "  Such  a  continued  residence  of  a  daughter  may, 
indeed  must,  be  regarded  under  one  of  these  three  aspects ;  She  may  be  a 

i  15  Pick.  129. 
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servant,  or  housekeeper,  expecting  pecuniary  compensation  for  services ;  or 
she  may  be  a  boarder,  expecting  to  pay  pecuniary  compensation  for  accom- 
modations and  subsistence ;  or  she  may  be  a  visitor,  expecting  neither  to 
make  nor  pay  compensation.  Perhaps  it  might  be  safe  to  consider  the  latter 
predicament  as  embracing  the  larger  number  of  cases." 

This  would  lead  us  to  the  same  conclusion  to  which  the  court  came  in  the 
case  of  Fitch  v,  Peckham's  Executrix.^  The  rule  there  laid  down  by  the 
Chief  Justice  is,  that  the  law  in  such  cases  will  not  ordinarily  imply  a  prom- 
ise on  the  part  of  the  parent  to  make  pecuniary  compensation  for  the  child's 
labor ;  or  on  the  part  of  the  child  to  make  such  compensation  for  her  board. 
If  the  child,  in  such  circumstances,  bring  suit  for  pay,  it  is  incumbent  upon 
her  to  show,  that,  at  the  time,  it  was  expected  by  both  parties  that  she 
should  receive  such  compensation,  or  that  the  circumstances  under  which 
the  services  were  performed  were  such,  that  such  expectation  was  reasonable 
and  natural. 

In  fact,  I  apprehend  the  circumstances  of  each  case  will  usually  remove 
all  doubt  of  the  expectation  of  the  parties  at  the  time.  In  the  present 
case  the  plaintiff's  wife  had  been  brought  up  from  a  child  by  the  defendants 
At  the  time  she  became  of  age  the  defendant  told  her  she  was  free  to  leave 
him,  if  she  chose ;  if  she  remained  with  him  and  did  well,  he  would  do 
well  by  her.  This  was  in  1829  or  1830,  and  she  continued  to  reside  with 
defendant  until  1836,  and  labored  most  of  the  time.  "She  lived  in  the 
family  as  a  member  of  it,  and  was  uniformly  treated  as  before  she  became 
of  age."  Neither  party  kept  any  account  against  the  other ;  the  plaintiff's 
wife  had  what  she  needed  for  her  support,  as  before,  aud  when  she  left, 
neither  party  expected  her  to  return  to  reside  any  more  with  defendant 
Ko  settlement  was  made,  and  no  claim  for  compensation  made,  until  after 
the  intermarriage  of  the  plaintiffs,  12th  January,  1842.  About  the  first  of 
February,  1841,  she  returned  to  live  with  the  defendant  at  his  request,  and 
worked  for  him  until  about  three  weeks  before  her  marriage.  During  this 
time  the  auditor  estimates  her  services  at  $37.50,  and  reports  that  the 
defendant  furnished  her  with  money  and  other  things,  such  as  she  needed 
for  housekeeping,  to  the  amount  of  $108.14.  The  auditor  farther  reports, 
that  $30  only  of  this  last  sum  was  paid  to  go  towards  the  last  term  of 
labor,  which  would  leave  a  balance  in  the  plaintiff's  favor,  upon  the  last 
service,  of  $8.55,  including  interest. 

In  regard  to  the  first  term  of  service,  or  residence,  after  the  plaintiff^s 
wife  became  of  age,  it  is  very  obvious  that  neither  party  expected  she  was 
to  receive  any  other  pecuniary  compensation  than  wh'at  defendant's  gener- 
osity might  prompt  him  to  give.  But  in  regard  to  the  latter,  it  seems 
different.  There  is  nothing  which  would  induce  us  to  doubt  that  compen- 
sation was  expected.  The  only  wonder  is,  that,  when  the  defendant  delivered 
$108  during  that  term,  he  should  not  have  first  paid  his  debt,  and  left  the 

1  16  Vt.  150. 
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balance  to  go  upon  the  score  of  gratuity,  or  generosity.  Men  are  very  likely 
to  meet  their  debts  first,  and  then  discharge  the  more  imperfect  obligations. 
And  it  would  seem  that  the  auditor  may  have  arbitrarily  applied  one  certain 
item  of  $30  (money)  towards  the  last  services,  upon  the  mere  supposition 
that  that  would  best  meet  the  moral  equity  of  the  case.  Be  that  as  it  may, 
it  is  his  province  to  decide  the  facts ;  and,  as  they  stand,  the  plahitiffs  are 
entitled  to  judgment  for  the  sum  of  $8.55.  From  the  abstract  in  the  Law 
Magazine,  No.  5,  April,  1844,  p.  166,  it  seems  that  the  Supreme  Court  of 
Pemisylvania  have  recently  had  this  subject  under  consideration,  and  have 
come  to  the  same  determination  as  here  made,  which,  in  every  view  of  the 
case,  seems  most  just  and  reasonable. 

Judgment  of  the  Coimty  Court  reversed,  and  judgment  for  the  plaintifis 
for  $8.55. 


MOSTELLER'S  APPEAL. 
In  the  Supreme  Court  op  Pennsylvania,  Januart  Term,  1858. 

[Reported  in  80  Pennsylvania  State  Reports,  478.] 

Appeal  from  the  Orphans*  Court  of  Monroe  county. 

This  was  an  appeal  by  Philip  Mosteller  from  the  decree  of  the  Orphans* 
Court,  in  the  matter  of  the  account  of  the  said  Philip  Mosteller  and  Peter 
Mosteller,  administrators  of  the  estate  of  William  Mosteller,  deceased. 

William  Mosteller  died  intestate,  on  the  28th  September,  1844,  and 
letters  of  administration  upon  his  estate  were  granted  to  the  accountants. 
Before  the  auditors,  Peter  Mosteller,  one  of  the  accountants,  claimed  a 
credit  for  $500,  for  work,  labor,  and  services  rendered  to  his  father,  the 
intestate,  while  a  member  of  his  family,  for  six  or  seven  years  after  he 
arrived  at  full  age.  This  claim  was  contested  by  the  heirs;  and  the 
auditor's  report  allowing  the  said  Peter  Mosteller  $450  for  his  services, 
having  been  confirmed  by  the  court,  this  appeal  was  taken. 

H.  Green  for  the  appellant. 

J,  M.  Porter  and  M,  Goepp  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Thompson,  J.  The  principle  of  the  exception  in  this  case  is  so  fully 
embraced  by  the  adjudications  in  Walker's  Estate,*  Hack  v,  Stewart;* 
Candor's  Appeal ; '  Sanders  r.  Waggonseller ;  *  Hertzog's  Administrators  v. 
Hei*tzog ; '  and  Lynn  v,  Lynn ;~  that  it  is  only  necessary  to  refer  to  them  as 
concluding  the  contest  here. 

The  appellee's  claim  against  his  father's  estate  was  for  work  done  on  the 
farm,  while  living  with  him,  during  six  or  seven  years  after  he  came  of  aga 

1  3  R.  248.  «  8  Barr,  218.  »  5  W.  &  S.  516. 

«  7  Harris,  251.  *  5  Casey,  465.  ^  5  Casey,  369. 
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There  was  no  evidence  that  the  work  was  done  under  a  contract  of  hiring 
preceding  it,  and  the  only  testimony  on  the  essential  point  was  given  bj 
John  Lesh,  a  witness  for  the  appellee,  before  the  auditor,  who  detailed  a 
conversation  between  him  and  the  intestate,  some  four  or  five  years  before, 
in  which  he  says,  "  The  old  man  said  he  would  like  if  Peter  would  take  the 
lower  place,  at  what  he  paid  for  it.  He  said,  ^  Be  sure,  we  have  put  a  bam 
*  on  the  place,  but  we  can  fix  that  another  way.'  I  think  he  said  they  could 
fix  it  towards  pay  for  work :  the  land  he  should  have  for  what  they  paid. 
I  understood  him,  that  he  owed  Peter  for  wages." 

As  the  law  requires  a  hiring  to  be  proved,  to  entitle  a  son  to  wages  from 
a  father  with  whom  he  remains  after  arriving  at  age,  and  who  lives  and 
works  on  the  farm  as  he  did  before,  and  demands  that  the  evidence  of  the 
contract  '^  be  clear,  distinct,  and  positive,"  as  was  said  in  Candor's  Appeal, 
we  may  add,  in  the  language  of  that  case,  that,  in  every  ingredient,  we 
think  the  proof  deficient  in  this  case.  There  was  nothing  to  aid  this  soli- 
tary scifUilla  of  evidence,  if  it  amounted  to  that,  in  raising  even  a  proba- 
bility that  there  was  a  contract  of  hiring  between  the  father  and  son. 
There  was  no  keeping  of  accounts  for  work  between  them,  —  no  settlements, 
or  reckonings,  or  payments  of  money,  or  conversations  about  it.  While, 
on  the  other  hand,  there  was  much  evidence  to  show  that  Peter  did  not 
consider  himself  as  a  hired  hand. 

The  point  that  there  is  no  implied  contract  arising  from  the  performance 
of  work  by  a  son  for  his  father,  while  living  at  home  as  one  of  his  family, 
no  matter  what  his  age,  that  he  will  be  paid  for  it,  and  that,  where  a  claim 
for  wages  is  made,  it  can  only  be  successful  when  there  is  a  contract,  express, 
clear,  distinct,  and  positive,  has  been  so  often  announced  by  this  court,  that 
we  cannot  but  think  it  is  time  it  should  be  considered  as  settled  and  at 
rest.  Strangely  enough,  however,  it  seems  to  be  overlooked,  and  we  still 
meet  it  among  the  subjects  of  contest.  The  court  erred  in  confirming  the 
auditora'  report. 

Decree  reversed  at  the  costs  of  the  appellee,  and  the  report  confirmed^  after 
deducting  $450  allowed  Peter  Mosteller^  the  appellee,  as  wages. 


W.  F.  TURNER  &  W.   E.  OTIS  v.  0.  M.   WEBSTER. 
In  the  Supreme  Court  of  Kansas,  Jult  Term,  1880. 

[Reported  in  24  Kansas  Reports^  88.] 

Action  brought  by  Webster  against  Turner  and  another,  partners,  to 
recover  for  services  rendered  the  defendants.  Trial  at  the  January  term, 
1879,  of  the  District  Court,  and  verdict  and  judgment  for  plaintiff.  The 
defendants  bring  the  case  to  this  court.     The  facts  are  stated  in  the  opinion. 
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J,  D,  McCut  for  plaintifis  in  error. 

Hill  0&  Broadhead  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.     In  an  action  commenced  by  plaintiffs  in  error,  an  attachment 
was  issued,  placed  in  the  hands  of  the  sheriff,  and  by  him  levied  upon  cer- 
tain mill  property.    Pending  the  attachment  proceedings,  the  sheriff,  under 
direction  of  plaintiffs  in  error,  employed  defendant  in  error  to  watch  the 
property ;  and  this  action  was  brought  by  defendant  in  error,  plaintiff  below, 
to  recover  for  such  services.     That  the  sheriff  was  authorized  by  plaintiffs 
in  error  to  employ  defendant  in  error,  and  that  the  latter  performed  the 
services,  are  conceded  facts.     The  dispute   is  as  to  the  compensation. 
Webster  claims  that  the  contract  price  was  three  dollars  per  day,  and  that 
it  was  worth  that  amount  j  while  Turner  (k  Otis  say  that  they  authorized 
the  sheriff  to  contract  for  only  one  dollar  and  a  half  a  day,  and  the  sheriff 
says  that  that  was  all  he  promised  to  pay.     The  misunderstanding  seems 
to  have  arisen  in  this  way :  After  the  attachment,  Turner  &  Otis  requested 
the  sheriff  to  find  some  one  to  guard  the  mill.     Meeting  Webster,  he  asked 
him  what  he  would  undertake  the  job  for.     He  replied,  one  dollar  and  a 
half  a  day,  and  nights  the  same.     The  sheriff  understood  him  to  say  and 
mean,  one  dollar  and  a  half  for  each  day  of  twenty-four  hours,  while  plaintiff 
meant  that  amount  for  a  day  of  twelve  hours,  and  the  same  for  the  night 
time,  or  three  dollars  for  every  twenty-four  hours.     The  sheriff  reported  the 
offer  to  Turner  k  Otis  as  he  understood  it,  and  they,  after  some  hesitation, 
told  him  to  accept  the  offer  and  employ  Webster.     Without  further  words 
as  to  the  price,  the  sheriff  gave  the  key  of  the  mill  to  Webster  and  told 
him  to  go  ahead.     Now  the  contention  of  plaintiffs  in  error  is,  that  the  case 
turns  on  the  law  of  agency ;  that  they  never  personally  employed  Webster ; 
that  the  sheriff  was  only  a  special  agent  with  limited  powers,  only  author- 
ized to  bind  them  by  a  contract  to  the  amount  of  one  dollar  and  fifty  cents 
per  day  of  twenty-four  hours ;  that  Webster  is  chargeable  with  notice  of 
the  extent  of  the  sheriff's  authority,  and  can  enforce  the  contract  as  against 
the  plaintiffs  in  error  to  the  extent  only  of  such  authority.     For  any  contract 
beyond  that  amount,  the  special  agent  binds  himself  alone,  and  not  the 
principal.     On  the  other  hand,  the  defendant  in  error  contends  that  where 
services  are  contracted  for  and  rendered,  and  no  price  stipulated,  the  law 
awards  reasonable  compensation  therefor,  and  that  where  there  is  a  misun- 
derstanding as  to  the  price,  the  one  party  understanding  it  at  one  sum  and 
the  other  at  a  different,  there  is  no  stipulation  as  to  the  price,  and  that  it 
makes  no  difference  whether  the  contract  be  made  through  an  agent  or  with 
the  principal  directly.     In  the  case  at  bar,  he  contends  that  it  is  immaterial 
that  the  conversation  and  misunderstanding  were  with  the  sheriff,  the  agent, 
and  that  the  rule  is  just  the  same  as  though  the  talk  and  misunderstanding 
had  been  with  Turner  &  Otis  personally. 

We  think  the  case  rests  upon  the  propositions  advanced  by  the  defendant 
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in  error.  It  will  not  be  questioned,  that,  where  the  minds  of  two  contracting 
parties  do  not  come  together  upon  the  matter  of  price  or  compensation,  but 
do  upon  all  other  matters  of  the  contract,  and  the  contract  is  thereupon 
performed,  the  law  awards  a  reasonnule  price  or  compensation.  Thus,  where 
shingles  were  sold  and  delivered  at  $3.25,  but  there  was  a  dispute  as  to 
whether  the  $3.25  was  for  a  bunch  or  for  a  thousand,  it  was  ruled,  that 
unless  both  parties  had  understaudingly  assented  to  one  of  those  views, 
there  was  no  special  contract  as  to  price.  Greene  v.  Bateman.^  It  is  said 
by  Parsons,  in  his  work  on  Contracts,  vol.  1,  p.  389,  that  *' there  is  no  con- 
tract unless  the  parties  thereto  assent ;  and  they  must  assent  to  the  same 
thing,  in  the  same  sense.''  Here,  Webster  never  assented  to  a  contract 
to  work  for  $1.50  a  day.  He  agreed  to  do  a  certain  work,  and  did  it;  but 
his  understanding  was,  that  he  was  to  receive  $3.00  per  day.  Turner  & 
Otis  employed  him  to  do  that  work,  and  knew  that  he  did  it ;  but  their 
understanding  was,  that  they  were  to  pay  but  $1.50  a  day.  In  other  words, 
the  minds  of  the  parties  met  upon  everything  but  the  compensation.  As 
to  that,  there  was  no  aggregatio  menttum.  What,  then,  should  result  1 
Should  he  receive  nothing,  because  there  was  no  mutual  assent  to  the  com- 
pensation ?  That  were  manifest  injustice.  Should  his  understanding  bind 
both  parties  ?  That  were  a  wrong  to  them.  Should  theirs  control  1  That 
were  an  equal  wrong  to  him.  The  law,  discarding  both,  says  a  reasonable 
compensation  must  be  paid.  So  that  if  the  negotiation  had  been  between 
the  parties  directly,  and  this  misunderstanding  had  arisen,  the  rule  of  reBr 
sonable  compensation  would  unquestionably  have  obtained.  Now,  how 
does  the  law  of  agency  interfere  ?  The  proposition  of  law  advanced  by 
counsel  for  plaintiiV  in  error,  that  a  special  agent  binds  his  principal  to  the 
extent  only  of  the  authority  given,  and  himself  by  any  promise  in  excess,  is 
clear.  But  the  agent  mode  no  promise  in  excess  of  his  authority.  He 
promised  that  which  he  was  authorized  to  promise.  Because  the  other  party 
misunderstood  the  extent  of  the  promise,  is  surely  no  reason  for  holding 
the  agent  bound  for  more  than  he  did  in  fact  promise.  The  agent  has  rights 
as  well  as  the  principal.  The  work  is  not  done  for  his  benefit.  He  has 
discharged  his  agency  in  good  faith,  and  to  the  best  of  his  ability.  Why 
should  he  be  mulcted  in  any  sum  on  account  of  the  misimderstanding  of 
the  party  with  whom  he  contracted?  If  compensation  were  given  on  the 
basis  of  his  promise,  then,  if  his  promise  was  in  excess  of  his  authority,  he 
should  be  responsible  for  the  excess ;  but  where  the  promise  is  ignored,  and 
compensation  given  on  the  basis  of  value  alone,  he  should  not  be  chai'ged 
with  the  excess  of  such  value  above  his  authority.  An  agent  is  responsible 
for  good  faith.  That  is  not  questioned.  He  does  not  insure,  either  to  his 
principal  or  the  opposite  party.  Acting  in  good  faith  and  to  the  best  of  his 
ability,  we  can  see  no  reason  for  making  him  responsible  for  any  mere  mis- 
understanding.    Justice  is  done  to  all  parties  by  ignoring  any  promise  or 

I  2  Woodb.  &  M.  289. 
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understanding  as  to  compensation,  and  giving  to  the  laborer  reasonable 
compensation  for  the  work  done,  and  requiring  the  party  receiving  the 
benefit  of  such  work  to  pay  a  just  and  reasonable  price  therefor. 

The  case  was  submitted  to  the  jury  upon  this  basis,  and  while  the  in- 
struction asked  by  plaintiffs  in  error  and  refused  was  unquestionably 
good  law  in  the  abstract,  and  while  some  criticism  might  fairly  be  placed 
upon  one  of  the  instructions  given,  and  upon  the  answers  of  the  jury  to 
two  special  questions,  we  think  the  main  question  was  fairly  presented,  and 
that  no  error  appears  justifying  a  reversal  of  the  judgment,  and  it  will  be 
affirmed. 

All  the  Justices  concurring. 


HOUCK'S  EXECUTORS  v.  HOUCK. 
Ix  THB  Supreme  Court  of  Pennstlvaxia,  February  27,  1882. 

IReported  in  99  Pennsylvania  State  Reports,  662.1 

February  7th,  1882.  Before  Sharswood,  C.  J.,  Mercur,  Gordon,  Pax^ 
SON,  Tbunket,  Sterrett,  and  Green,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Chester  county:  of  January 
Term,  1882,  No.  227. 

Assumpsit,  by  Jacob  Houck  and  Anne  Houck,  his  wife,  against  Hiram 
Houck  and  Jacob  Houck,  executors  of  the  will  of  Jacob  Houck,  deceased, 
"  for.  work,  labor,  and  services  performed  by  the  plaintiff  at  the  special 
instance  and  request  of  the  said  Jacob  Houck,  deceased."  The  narr.  also 
contained  a  count  for  "  wages  or  salary  of  the  said  Anne  Houck  ...  as 
the  hired  servant  of  the  said  Jacob  Houck,  deceased.''  Pleas,  non  cusump- 
nt ;  non  assumpsit  infra  seX  annos ;  payment ;  pajrment  with  leave,  etc. ; 
and  set-off. 

On  the  triai!,  before  Futhet,  P.  J.,  the  fiusts  appeared  to  be  as  follows : 
The  plaintiff,  Anne  Houck,  lived  with  her  parents,  Jacob  Houck,  Sr.,  and 
Mary  Houck,  on  their  farm,  performing  household  work,  and  taking  care  of 
her  parents,  both  of  whom  were  old  and  diseased.  In  1878  she  married 
Jacob  Houck  (her  cousin),  who  lived  on  the  farm  as  a  hired  hand.  She 
and  her  husband  continued  to  live  on  the  farm  after  their  marriage  in  the 
same  manner  as  before,  for  about  two  years,  until  her  mother's  death,  when 
they  moved  away.  Her  father  died  about  a  year  and  a  half  later.  By  his 
will  Anne  was  left  an  equal  share  with  his  other  children.  About  two 
months  after  his  death  Anne  made  a  demand  on  his  executors  for  the  pay- 
ment of  wages  as  a  domestic  servant,  and  for  nursing  her  mother,  for  a 
year  and  three  months  prior  to  her  mother's  death.  This  demand  being 
refused,  this  suit  was  brought.  No  express  promise  of  payment  for  services 
was  shown. 

VOL.  II.  —  28 


354  HOUCK  V,  HoucK.  [chap.  IV. 

The  defendant  presented  the  following  points :  — 

1.  The  relationship  of  the  parties  is  such  that  under  the  evidence  the 
jury  must  find  for  the  defendants.     Refused. 

2.  The  time  which  elapsed  after  the  alleged  claim  accrued,  and  before 
any  demand  was  made,  such  that  the  presumption  of  law,  under  the  facts 
in  this  case,  is  "  either  that  the  wages  have  been  paid,  or  that  the  services 
were  performed  on  the  footing  that  no  payment  was  to  be  made ;  *'  and  the 
jury  must  find  for  the  defendants.  Answer.  In  answer  to  this  point  I 
instruct  you  that  the  time  which  elapsed  after  this  alleged  claim  accrued, 
and  before  any  demand  was  made,  is  evidence  to  be  considered  by  the  jury 
in  determining  whether  the  presumption  of  law  has  been  rebutted,  —  that 
the  services  were  presumably  to  be  paid  for ;  and  also  as  having  a  bearing 
fkpon  the  question  as  to  whether  any  payment  was  originally  contemplated 
by  the  parties,  and  whether  or  not  any  payment  has  been  already  made. 

3.  Under  the  evidence  in  the  case,  the  verdict  must  he  for  the  defend- 
ants. Answer.  I  cannot  affirm  this  proposition.  I  have  submitted  the 
facts  to  the  jury  for  their  consideration. 

Verdict  and  judgment  for  the  plaintiffs  for  $246.  The  defendants  took 
this  writ  of  error,  assigning  for  error  the  answers  to  their  points,  as  above. 

Wm.  M.  Hayes  for  the  plaintiffs  in  error. 

i?.  E,  Monaghan  for  the  defendants  in  error. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  February  27th, 
1882. 

There  is  no  merit  in  this  case ;  yet  if  the  law  is  with  the  plaintiffs  below, 
the  judgment  must  stand.  It  was  a  suit  brought  against  the  estate  of  the 
wife's  father,  to  recover  compensation  for  the  services  of  the  wife  for  a 
period  of  aboiit  one  year  and  three  months.  Annie  Houck,  one  of  the 
plaintiffs,  resided  with  her  father  as  a  member  of  his  family,  and  assisted 
in  the  work  of  the  house.  She  had  two  children  prior  to  her  present  mar- 
riage, who  were  also  a  part  of  the  family,  and,  as  the  evidence  shows,  sup- 
ported mainly  by  her  father.  She  was  married  to  Jacob  Houck,  plaintiff, 
in  October,  1878.  At  the  time  of  said  marriage,  and  for  some  time  prior 
thereto,  the  said  Jacob  Houck  lived  with  her  father  as  a  farm  hand  at  the 
wages  of  $10  per  month.  This  arrangement  continued  for  about  one  y«u- 
and  three  months  after  the  marriage,  and  until  the  death  of  old  Mr.  Houck's 
wife,  when  the  plaintiffs  moved  away.  During  this  period  the  plaintiff, 
Jacob  Houck,  received  his  wages  regularly,  and  no  part  of  the  present 
claim  is  for  his  services.  The  plaintiff,  Annie  Houck,  continued  as  maid  of 
all  work ;  and  particular  stress  is  laid  upon  the  fact,  that  she  acted  as  nurse 
to  her  mother,  who  was  then,  and  had  been  for  many  years,  afflicted  with 
a  cancer,  of  which  she  died  after  much  suffering,  in  January,  1880.  There 
is  no  doubt  the  services  of  the  daughter  during  this  period  were  efficient 
and  faithful,  and  to  some  extent  of  an  unpleasant  nature  to  perform.  They 
were  no  more,  however,  than  every  daughter  living  with  a  mother  is  in 
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affection  and  duty  bound  to  perform,  and  were  not  such  as  the  law  will 
imply  a  promise  to  compensate.  Indeed,  it  was  conceded  by  the  court 
below,  and  by  the  counsel  upon  the  argument,  that  the  wife  could  not  re- 
cover, as  there  was  no  evidence  of  any  contract  to  pay  for  the  services.  It 
was  uiged,  however,  that  after  the  marriage  the  services  of  the  wife  be- 
longed to  her  husband,  and  that,  inasmuch  as  he  was  a  plaintiff  in  the 
action,  he  was  entitled  to  recover.  No  authority  was  cited  in  support  of 
this  proposition,  and  I  apprehend  none  can  be  found.  The  suit  was 
brought,  as  before  observed,  by  the  husband  and  wife  for  the  services  of 
the  latter.  The  learned  judge  ruled  that  the  joinder  of  the  wife  was  sur- 
plusage, and  that  the  husband  could  recover  as  if  this  suit  had  been 
brought  by  him  alone.  We  do  not  attach  much  weight  to  the  fact  that 
the  wife  is  a  co-plaintiff.  That  would  be  sticking  in  the  bark.  We  rule 
the  case  upon  the  broader  principle  that  as  the  wife,  in  the  absence  of  an 
express  contract,  cannot  recover,  the  husband  has  no  higher  right  When 
the  plaintifis  were  married,  the  wife  was  engaged  in  performing  services  for 
her  parents,  which  the  law  raised  no  implied  promise  to  compensate.  He 
then  had  his  option  to  dissolve  that  relation,  or  insist  upon  an  express  con- 
tract. He  did  neither.  He  continued  to  work  on  the  farm  as  before,  at 
his  accustomed  wages,  and  the  wife  continued  in  the  performance  of  her 
services  to  her  parents.  There  was  no  change  of  any  kind.  The  elder 
Houck  had  no  notice,  that  upon  the  day  after  the  marriage,  his  daughter's 
services  to  her  sick  mother  were  no  longer  rendered  from  a  sense  of  filial 
duty,  and  in  consideration  of  past  and  present  favors,  but  as  a  matter  of 
business,  with  a  debtor  and  creditor  account.  Xor  was  any  such  notice 
ever  given  him.  So  far  as  the  evidence  shows,  there  was  no  claim  upon 
him  for  compensation,  nor  upon  his  estate,  until  some  time  after  his  death. 
If,  therefore,  the  husband  permitted  his  wife,  after  mamage,  to  continue  in 
the  service  of  her  father  precisely  as  before,  he  is  as  much  precluded  from 
recovering  compensation  as  the  wife  would  be. 

Aside  from  this,  if  we  disregard  the  relation  of  parent  and  child,  and 
substitute  that  of  master  and  servant,  the  recent  case  of  McConnell's  Ap- 
peal ^  is  directly  in  the  way  of  the  plaintiffs.  It  was  there  held  that  "  In 
this  country  (as  in  England)  where  a  person  serves  in  the  capacity  of  a 
domestic  servant,  and  no  demand  for  payment  of  wages  is  made  for  a  con- 
siderable period  after  such  service  has  terminated,  the  inference  is,  either 
that  the  wages  have  been  paid,  or  that  the  service  was  performed  on  the 
footing  that  no  payment  was  to  be  made.'' 

This,  as  was  stated  in  the  case  cited,  is  a  presumption  of  fact,  and  liable 
to  be  rebutted.  There  was  not  a  particle  of  evidence  in  this  case,  to  rebut 
this  presumption.  Old  Mr.  Houck  was  in  circumstances  that  enabled  him 
to  pay ;  the  fact  was  conceded  that  the  husband  had  been  regularly  paid 
his  wages  as  a  farm  hand  up  to  the  time  they  left.     Yet,  as  before  stated, 

»  1  Out.  81. 
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no  demand  appears  to  have  been  made  for  the  services  of  the  wife,  either 
during  the  period  of  such  service,  at  the  time  they  went  away,  or  after- 
wards and  during  the  lifetime  of  Mr.  Houck,  the  elder.  So  far  from  the 
presumption  referred  to  having  been  rebutted,  the  evidence  leaves  the 
strong  impression  that  the  claim  was  an  afterthought,  and  an  attempt,  after 
the  death  of  the  defendant's  testator,  to  gain  a  laiger  share  of  his  estate, 
and  justifies  the  remark  of  Lowrie,  J.,  in  Lynn  v.  Lynn  :  ^  "  Here  is  another 
claim  that  ought  to  be  charged  to  the  account  of  family  relationship.  .  .  . 
Causes  of  this  character  are  among  the  most  odious  that  courts  have  to 
deal  with." 

The  claim  in  this  case  is  particularly  odious,  in  view  of  the  peculiar  cir- 
cumstances under  which  the  wife  and  her  two  children  were  cared  for  and 
Bheltered  in  her  father's  house. 

All  of  the  defendant's  points  should  have  been  affirmed. 

Jtiifyment  reverted. 


HATTIE  A.  KNEIL,  Administratrix,  v.  FRANCIS  EGLESTON, 

Administrator. 

In  the  Supreme  Jitdicial  Court  of  Massachusetts,  October  24,  1885. 

[Reported  in  140  MastachutetU  Reports,  202.] 

Contract,  in  two  counts,  by  the  administratrix  of  the  estate  of  Waitey 
Ann  Noble,  against  the  administrator  de  bonis  non  with  the  will  annexed 
of  the  estate  of  Augustus  Noble.  The  first  count  was  for  money  lent,  and 
the  second  count  was  for  money  had  and  received. 

At  the  trial  in  the  Superior  Court,  without  a  jury,  it  appearing  upon  the 
reading  of  the  papers,  and  from  the  statements  of  counsel,  that  Augustus 
Noble  and  Waitey  Ann  Noble  in  their  lifetime  were  husband  and  wife,  and 
that  this  action  was  brought  to  recover  from  the  husband's  estate  a  sum  of 
money  which  he  received  from  his  wife  a  few  months  before  his  death,  upon 
his  promise  to  return  it,  or  a  like  sum,  to  her  in  a  short  time,  Eockweli^  J., 
without  hearing  any  evidence,  ruled  that  the  action  could  not  be  main- 
tained on  either  count  of  the  declaration ;  and  ordered  judgment  for  the 
defendant.     The  plaintiff  alleged  exceptions. 

A.  M,  Copeland  for  the  plaintiff. 

H.  Fuller  for  the  defendant. 

Dbvens,  J.  We  do  not  perceive  how,  consistently  with  well-settled  prin- 
ciples, the  plaintiff  in  this  case  can  recover.  While,  by  statute,  the  wife 
may  make  contracts  in  the  same  manner  as  if  she  were  sole,  no  authority 
has  been  given  by  which  husband  and  wife  may  make  contracts  each  with 
the  other.'    Their  legal  incapacity  thus  to  contract  remains  as  at  common 

1  5  Casey,  869.  <  St  1874,  c  184,  8  1;  Pub.  Sts.  c.  147,  8  2. 
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law.  At  law,  it  has  been  repeatedly  decided  in  this  Commonwealth  that  a 
promissory  note,  or  any  other  personal  Gontract,  made  between  the  husband 
and  wife,  is  absolutely  void.  Ingham  v.  White  ;^  Fowle  v,  Torrey.*  A  con- 
tract with  the  wife  for  the  payment  of  money  by  the  husband  is  a  nullity, 
and  his  retention  of  the  money  is  not  a  convei'sion.  Bassett  v.  Bassett.' 
Even  where  a  wife  transferred  a  promissory  note  to  a  third  person,  which 
had  been  made  to  her  by  her  husband,  so  that  the  mere  disability  to  sue 
arising  out  of  the  marital  relation  was  removed,  such  person  could  not 
maintain  the  action.     Ingham  v.  White.^ 

In  the  case  at  bar,  the  fact  that  the  wife  survived  the  husband  could  not 
make  that  a  good  contract  which  was  originally  a  nullity.  Butler  v.  Ives  ^ 
is  quite  distinguishable,  the  contract  there  considered  being  valid  in  its 
inception. 

The  plaintiff  contends  that,  under  her  declaration,  which  contained  two 
comits,  one  for  the  loan  of  money,  and  tlie  other  for  money  had  and  re- 
ceived, the  latter  permitted  the  court  to  deal  with  the  transaction  on  equit- 
able principles ;  and  that  the  presiding  judge  erred  in  declining  to  receive 
evidence  as  to  the  transaction.  But  the  presiding  judge  did  not  decline  to 
receive  evidence ;  he  ruled,  simply  upon  the  statement  of  counsel,  that  tbe 
husband  received  the  money  sued  for  "  a  few  months  before  his  death,  upon 
his  promise  to  return  it,  or  a  like  sum,  to  her  in  a  short  time."  The  plain- 
tiff did  not  express  any  wish  to  prove  any  case  under  the  second  count, 
except  as  it  might  be  sustained  by  proof  of  this  statement,  which  was  ap- 
plicable to  each  count.  By  this  no  evidence  was  shown  upon  which  any 
trust  could  have  been  raised  in  the  plaintiffs  favor,  if  a  trust  could  properly 
have  been  dealt  with  under  the  count  for  money  had  and  received.  No 
property  of  hers  had  passed  into  her  husband's  hands  under  any  circum- 
stances which  would  authorize  any  inference  that  it  was  to  be  held  or  kept 
as  her  separate  property.  The  relation  which  they  had  established  with 
each  other  was  that  of  borrower  and  lender  simply,  and  the  contract  they 
had  thus  assumed  to  make  was  a  nullity.     Fowle  v,  Torrey.^ 

It  has  indeed,  been  held  that,  where  one  renders  service  or  conveys  prop- 
erty as  the  stipulated  consideration  of  a  contract  within  the  statute  of 
frauds,  if  the  other  party  refuses  to  perform  and  sets  up  the  statute,  the 
value  of  such  service  or  property  may  be  recovered.  The  obligation  which 
would  arise  from  the  receipt  or  retention  of  value,  to  return  or  pay  for  the 
same,  is  not  overridden,  because  the  words  of  a  form  of  a  contract  which 
did  not  bind  the  party  repudiating  it  were  uttered  at  the  time.  Bacon  v. 
Parker.*  Between  parties  competent  to  contract,  it  is  reasonable  to  infer 
that  the  party  failing  to  perform  that  which  he  had  agreed  to  do,  and  yet 
which  he  might  lawfully  do,  promised  that,  if  he  availed  himself  of  his  right 
of  rescission,  he  would  return  that  which  he  received ;  and  that  the  value 

1  4  Allen,  412.  >  185  Mans.  87.  *  112  Mass.  99.       . 

«  139  Mafis.  202.  *  187  Maas.  809. 
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received  or  retained  by  him  was  so  received  only  on  these  terms.  In  Bacon 
V,  Parker,  the  parties  were  competent  to  contract  with  each  other ;  but  the 
inference  that,  if  one  contract  was  repudiated,  another  must  be  inferred, 
could  not  arise  where  parties  were  not  competent  to  make  any  contract. 

ExceptionB  overruled.'^ 


MARY  J.   COOPER  v.  JOHN   F.   COOPER  et  aL,   Admrs. 
In  the  Supreme  Judicial  Court  of  Massachusetts,  September  5,  1888. 

[Reported  in  147  MatsaekusetU  tttporU^       .] 

Contract  to  recover  for  services  as  housekeeper  for  defendant's  intestate. 
Trial  in  the  Superior  Court,  before  Bacon,  J.,  who  directed  a  verdict  for  the 
defendants ;  and  the  plaintiff  excepted.     The  facts  appear  in  the  opinion. 

S,  B.  Allen  for  the  plaintiff. 

jr.  B.  French  for  the  defendants. 

W.  Allen,  J.  The  plaintiff  and  James  W.  Cooper  intermarried  in  the 
year  1869,  and  lived  together  as  husband  and  wife  until  his  death  in  1885. 
After  his  death  the  plaintiff  learned  that  a  former  wife,  from  whom  he  had 
not  been  divorced,  was  living,  and  brought  this  action  of  contract  against 
his  administrator  to  recover  for  work  and  labor  performed  by  her  as  house- 
keeper while  living  with  the  intestate.  The  court  correctly  ruled  that  when 
the  parties  lived  together  as  husband  and  wife  there  could  be  no  implied 
promise  by  the  husband  to  pay  for  such  work.  The  legal  relations  of  the 
parties  did  not  forbid  an  express  contract  between  them,  but  their  actual 
relations  and  the  circumstances  under  which  the  work  was  performed,  nega- 
tived any  implication  of  an  agreement,  or  promise,  that  it  should  be  paid 
for.     Robbins  v.  Potter.* 

The  case  at  bar  cannot  be  distinguished  from  that  cited,  unless  upon  the 

grounds  that  the  plaintiff  believed  that  her  marriage  was  legal,  and  that  the 

intestate  induced  her  to  marry  him  by  falsely  representing  that  he  had  been 

divorced  from  his  former  wife.     But  the  fact  that  the  plaintiff  was  led  by 

mistake,  or  deceit,  into  assuming  the  relation  of  a  wife,  has  no  tendency  to 

show  that  she  did  not  act  in  that  relation ;  and  the  fact  that  she  believed 

herself  to  be  a  wife,  excludes  the  inference  that  the  society  and  assistance 

of  a  wife  which  she  gave  to  her  supposed  husband  was  for  hire.     It  shows 

that  her  intention  in  keeping  his  house  was  to  act  as  a  wife  and  mistress  of 

• 

^  Such  a  claim  can  be  enforced  in  equity.  Woodward  r.  Woodward,  8  DeG.  J.  &  S., 
672.  And  a  payment  of  such  a  claim  by  the  husband,  if  not  made  with  a  view  to  hin- 
dering, delaying,  or  defrauding  creditors,  is  valid  as  against  creditors.  Medsker  r.  Bone- 
brake,  108  U.  S.  66 ;  Atlantic  National  Bank  v.  Tavener,  130  Mass.  407 ;  Jaycox  bl 
Caldwell,  61  N.  Y.  895.  —  Ed. 

3  11  Allen,  588;  s.  c.  98  Mass.  582. 
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a  family  and  not  as  a  hired  servant  There  was  clearly  no  obligation  to  pay 
wages  arising  from  contract ;  and  the  plaintiff's  case  is  rested  on  the  ground 
that  th^re  was  an  obligation,  or  duty,  imposed  by  law,  from  which  the  law 
raises  a  promise  to  pay  money  upon  which  the  action  can  be  sustained. 

The  plaintiff's  remedy  was  by  an  action  of  contract  for  breach  of  promise 
to  marry,  or,  if  she  was  induced  to  marry  by  false  representations,  by  an 
action  of  tort  for  the  deceit.  Blossom  v.  Barrett^  Her  injury  was  in  being 
led  by  the  promise  or  the  deceit  to  give  the  fellowship  and  assistance  of  a 
wife  to  one  who  was  not  her  husband,  and  to  assume  and  act  in  a  relation 
and  condition  that  proved  to  be  false  and  ignominious.  The  duty  which 
the  intestate  owed  to  her  was  to  make  recompense  for  the  wrong  which  he 
had  done  to  her.  It  is  said  that  from  this  duty  the  law  raised  a  promise 
to  pay  her  money  for  the  work  performed  by  her  in  housekeeping.  The  ob- 
ligation to  make  compensation  for  the  breach  of  contract  could  be  enforced 
only  in  an  action  upon  the  contract.  The  obligation  to  make  recompense 
for  the  injury  done  by  the  tort  was  imposed  by  law  and  could  be  enforced 
only  in  an  action  of  tort ;  it  was  not  a  debt  or  duty  upon  which  the  law 
raised  a  promise  which  would  support  an  action  of  contract.  The  same  act 
or  transaction  may  constitute  both  a  cause  of  action  in  contract  and  in 
tort,  and  a  party  may  have  an  election  to  pursue  either  remedy ;  and  in 
that  sense  may  be  said  to  waive  the  tort  and  sue  in  contract.  But  a  right 
of  action  in  contract  cannot  be  created  by  waiving  a  iort^  and  the  duty  to 
pay  damages  for  a  tort  does  not  imply  a  promise  to  pay  them,  upon  which 
assumpsit  can  be  maintained.  Jones  v.  Hoar ;  *  Brown  v,  Holbrook ;  * 
Ferguson  v,  Carrington.^  See  also  Metcalf  on  Contracts,  9,  10  ;  Chitty  on 
Contracts,  87  ;  Earle  v,  Cobum  ;  *  Milford  v.  Commonwealth.* 

But  the  objection  to  mahitaining  the  plaintiff's  action  lies  deeper.  The 
work  and  labor  never  constituted  a  cause  of  action  in  tort.  The  plaintiff 
could  have  maintained  no  action  of  tort  against  the  intestate  for  withhold- 
ing payment  for  the  work  and  labor  in  housekeeping,  or  for,  by  false  repre- 
sentations, inducing  her  to  perform  the  work  without  pay.  The  particular 
acts  which  she  performed  as  a  wife  were  not  induced  by  the  deceit,  so  that 
each  would  constitute  a  substantive  cause  of  action,  but  by  the  position 
which  she  was  deceived  into  assuming,  and  would  be  elements  of  damage 
in  an  action  for  that  deceit.  Labor  in  housekeeping  was  a  small  incident 
to  a  great  wrong,  and  the  intestate  owed  no  duty  and  had  no  right  to  single 
that  out  and  offer  payment  for  it  alone ;  and  the  offer  to  do  so  might  well 
have  been  deemed  an  aggravation  of  the  injury  to  the  plaintiff. 

We  have  been  referred  to  Higgins  v.  Breen  *  and  Fox  v,  Dawson,'  as  deci- 
sions contrary  to  the  conclusion  which  we  have  reached.  It  does  not  appear 
upon  what  ground  the  latter  case  was  decided.     The  former  was  decided  in 

1  87  N.  Y.  484.  «  5  Pick.  285.  »  4  Gray,  102. 

«  9  B.  &  C.  59.  ^  180  Mass.  596.  «  144  Mass.  64. 

7  9  Misso.  498.  ^  8  Martin,  94. 
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favor  of  the  defendant,  the  administrator,  upon  technical  grounds,  but  the 
question  of  his  liability  was  considered.  It  was  assumed  that  an  action  of 
contract  could  have  been  maintained  against  the  intestate  for  work  and 
labor,  and  the  question  discussed  was  whether  the  action  would  survive 
against  his  administrator,  and  it  was  held  that  it  would.  Upon  the  evi- 
dence in  the  present  case  we  think  that  no  action,  certainly  no  action  of 
contract,  for  the  cause  of  action  declared  on,  could  have  been  maintained 
against  the  intestate.  Even  if  the  intestate  had  been  liable  in  tort,  we  are 
not  prepared  to  assent  to  the  proposition  that  an  action  of  contract  will  lie 
against  an  administrator  for  a  tort  of  his  intestate  for  which  no  action  of 
contract  could  have  been  maintained  against  him. 

In  the  opinion  of  a  majority  of  the  court,  the  entry  must  be 

Exceptions  overruUcL 


CHAPTER  V. 

fcECOVEBY  OF  MONEY  PAID  UNDER  COMPULSION.^ 


SECTION    L 

UNDER  00MPUL8I0N   OF   LBOAL  PROCESS. 

MOSES  V.  MACFEKLAN. 
Ik  the  King's  Bench,  May  19,  1760. 

[lUported  in  2  Burrow,  1006.] 

Lord  Mansfield  delivered  the  resolution  of  the  court  in  this  case,  which 
stood  for  their  opinion  :  **  Whether  the  plaintiif  could  recover  against  the 
defendant  in  the  present  form  of  action  (an  action  upon  the  case  for  money 
had  and  received  to  the  plaintiff's  use),  or  whether  he  should  be  obliged  to 
bring  a  special  action  upon  the  contract  and  agreement  between  them." 

It  was  an  action  upon  the  case,  brought  in  this  court  hj  the  now  plain- 
tiff, Moses,  against  the  now  defendant,  Macferlan  (heretofore  plaintiff  in  the 
Court  of  Conscience,  against  the  same  Moses  now  plaintiff  here),  for  money 
had  and  received  to  the  use  of  Moses,  the  now  plaintiff  in  this  court. 

The  case,  as  it  came  out  upon  evidence  and  without  dispute  at  nin  prtu8 
before  Lord  Mansfield  at  Guildhall,  was  as  follows  :  — 

It  was  clearly  proved,  that  the  now  plaintiff,  Moses,  had  indorsed  to  the 
now  defendant,  Macferlan,  four  several  promissory  notes  made  to  Moses 
himself  by  one  Chapman  Jacob,  for  SOs.  each,  for  value  received,  bearing 
date  7th  November,  1758 ;  and  that  this  was  done  in  order  to  enable  the 
now  defendant  Macferlan  to  recover  the  money  in  his  own  name,  against 
Chapman  Jacob.  But  previous  to  the  now  plaintiff's  indorsing  these  notes, 
Macferlan  assured  him  "  that  such  his  indorsement  should  be  of  no  preju- 
dice to  him  ; "  and  there  was  an  agreement  signed  by  Macferlan,  whereby 
he  (amongst  other  things)  expressly  agreed  ^^that  Moses  should  not  be 
liable  to  the  payment  of  the  money,  or  any  part  of  it ;  and  that  he  should 
not  be  prejudiced,  or  be  put  to  any  costs,  or  any  way  suffer,  by  reason  of 
such  his  indorsement."  Notwithstanding  which  express  condition  and 
agreement,  and  contrary  thereto,  the  present  defendant  Macferlan  sum- 
moned the  present  plaintiff  Moses  into  the  Court  of  Conscience,  upon  each 

1  The  chronological  arrangement  of  cases  has  been  departed  from  to  some  extent  in 
ibis  chapter.  —  Ed. 
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of  these  four  notes,  as  the  indorser  thereof  respectively,  by  four  separate 
summoDses.  Whereupon  Muses  (by  one  Smith,  who  attended  the  Court 
of  Conscience  at  their  second  court,  as  solicitor  for  him  and  on  his  behalf) 
tendered  the  said  indemnity  to  the  Court  of  Conscience,  upon  the  iirst  of 
the  said  four  causes ;  and  offered  to  give  evidence  of  it  and  of  the  said 
agreement,  by  way  of  defence  for  Moses  in  that  court  But  the  Court 
of  Conscience  rejected  this  defence,  and  refused  to  receive  any  evidence  in 
proof  of  this  agreement  of  indemnity,  thinking  that  they  had  no  power  to 
judge  of  it ;  and  gave  judgment  against  Moses,  upon  the  mere  foot  of  his 
indorsement  (which  he  himself  did  not  at  all  dispute),  without  hearing  his 
witnesses  about  the  agreement  ^'that  he  should  not  be  liable;"  for  the 
commissioners  held  this  agreement  to  be  no  sufficient  bar  to  the  suit  in 
their  court ;  and  consequently  decreed  for  the  plaintiff  in  that  court,  upon 
the  undisputed  indorsement  made  by  Moses.  This  decree  was  actually 
pronounced  in  only  one  of  the  four  causes  there  depending ;  but  Moses's 
agent  (finding  the  opinion  of  the  commissioners  to  be  as  above  mentioned) 
paid  the  money  into  that  court  upon  all  the  four  notes ;  and  it  was  taken 
out  of  court  by  the  now  defendant  Macferlan  (the  then  plaintiff  in  that 
court)  by  order  of  the  commissioners. 

All  this  matter  appearing  upon  evidence  before  Lord  Mansfield  at  niH 
prius  at  Guildhall,  there  was  no  doubt  but  that,  upon  the  'merits,  the 
plaintiff  was  entitled  to  the  money ;  and  accordingly  a  verdict  was  there 
found  for  Moses,  the  plaintiff  in  this  court,  for  6^  (the  whole  sum  paid  into 
the  Court  of  Conscience),  but  subject  to  the  opinion  of  the  court  upon  this 
question,  ^^  Whether  the  money  could  be  recovered  in  the  present  form  of 
action,  or  whether  it  must  be  recovered  by  an  action  brought  upon  the 
special  agreement  only." 

On  Saturday  the  26th  of  April  last 

Mr.  Morton,  on  behalf  of  the  defendant  Macferlan,  moved  to  set  aside 
this  verdict  found  for  the  plaintiff,  and  to  have  leave  to  enter  up  judgment 
against  the  plaintiff,  as  for  a  nonsuit. 

And  in  order  to  show  that  the  action  was  not  maintainable  in  its  present 
form,  he  laid  down  a  position,  "  that  indebitatus  assumpsit  will  not  lie  but 
where  debt  will  lie  : "  it  lies  not  upon  a  wager ;  nor  upon  a  mutual  assumpn 
sit ;  nor  against  the  acceptor  of  a  bill  of  exchange ;  neither  will  it  lie  for 
money  won  at  play  :  for  it  will  never  lie  but  where  debt  will  lie,  and  can 
never  be  upon  mutual  promises.  1  Salk.  23,  Hard's  case,  and  Smith  v. 
Aiery  ^  are  expressly  so  in  terms. 

And  to  maintain  debt,  there  must  be  either  an  express  contract  broken, 
or  an  implied  contract  broken.  But  there  is  no  contract  either  express  or 
implied  "  that  Moses  would  have  this  cause  of  action  against  Macferlan ;  " 
Chapman  Jacob  was  only  to  pay  Moses  the  money  when  it  should  be 
recovered  by  Macferlan.     An  indorsement  of  a  promissory  note  is  a  just 

^  6  Mod.  128. 
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cause  of  action  :  and  Macferlan  recovered  this  money  of  Moses  the  indorser, 
by  judgment  of  a  court  of  justice. 

But  this  action  ''for  money  had  and  received  to  his  use"  is  not  the 
proper  way  of  setting  right  the  judgment  of  a  court  of  justice. 

This  agreement  could  not  repel  the  action  before  the  Court  of  Conscience ; 
it  was  only  the  subject  of  an  action  to  be  brought  upon  itself.  This  appears 
from  the  case  of  Boston  v.  Robinson,  in  Cro.  Jac.  218 ;  where  Beston  was 
in  execution  upon  a  statute  merchant  at  the  suit  of  Eobinson  ;  and  brought 
an  audita  querela^  and  produced  articles  between  him  and  Robinson  as  a 
discharge ;  which  was  holden  not  good  to  discharge  him  of  the  execution ; 
but  that  his  remedy  was  to  have  an  action  of  covenant  upon  them.  So  in 
1  Bulstr.  152.  Anon. ;  by  Wiluams  and  the  rest  of  the  judges,  ''  if  the 
party  b^  taken  and  imprisoned  upon  a  judgment  and  execution,  where  he 
has  paid  the  money,  he  shall  not  have  a  supersedeas  quia  erronice,  nor  no 
remedy,  but  only  an  audita  querela ;  and  upon  promise  of  enlargement,  and 
not  performing  it,  an  action  on  the  case  only  lieth  for  this,  and  no  other 
remedy." 

Mr.  Norton,  contra,  for  the  plaintiff. 

We  have  not  misconceived  our  action ;  we  were  not  confined  to  bring  an 
action  upon  the  special  agreement,  but  were  at  liberty  to  bring  this  action 
''  for  money  had  and  received  to  our  use,"  to  recover  this  money  unfairly 
received  by  the  defendant. 

I  do  not  agree  to  the  position,  "  that  assumpsit  will  not  lie  but  where 
debt  will  lie." 

In  the  case  of  Astley  v.  Reynolds,^  this  principle  was  settled,  viz :  ''That 
wherever  a  person  has  wrongfully  paid  money  he  may  have  it  back  again, 
by  this  action  for  money  had  and  received  to  his  use."  And  yet  in  that 
very  case  there  was  another  remedy.  And  there  was  the  consent  of  the 
payer  too. 

So  likewise,  for  money  paid  on  a  contract  which  is  never  performed. 

So,  on  a  wager  (on  a  horse-race)  against  the  stakeholder,  after  the  thing 
is  completed  and  over. 

And  no  inconvenience  can  arise  :  everything  is  done  and  finished  in  the 
present  case,  and  no  writ  of  error  lies  to  the  Court  of  Conscience ;  nor  can 
its  judgments  be  over-haled. 

The  court,  having  heard  the  counsel  on  both  sides,  took  time  to  advise. 

Lord  Mansfield  now  delivered  their  unanimous  opinion,  in  favor  of  the 
present  action. 

There  was  no  doubt  at  the  trial,  but  that  upon  the  merits  the  plaintiff 
was  entitled  to  the  money  ;  and  the  jury  accordingly  found  a  verdict  for  the 
6Z.,  subject  to  the  opinion  of  the  court  upon  this  question,  "  Whether  the 
money  might  be  recovered  by  this  form  of  action,"  or  "  must  be  by  an 
action  upon  the  special  agreement  only." 

1  M.  6  G.  2  B.  R.  (V.  2  Strange,  915). 
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Many  other  objectionii,  besides  that  which  arose  at  the  trial,  have  since 
been  made  to  the  propriety  of  this  action  in  the  present  case. 

The  1st  objection  is,  ''That  an  action  of  debt  would  not  lie  here ;  and 
no  assumpsit  will  lie  where  an  action  of  debt  may  not  be  brought ;  "  some 
sayings  at  nisi  prius,  reported  by  note-takers  who  did  not  understand  the 
force  of  what  was  said,  are  quoted  in  support  of  that  proposition.  Eut 
there  is  no  foundation  for  it 

It  is  much  more  plausible  to  say,  **  That  where  debt  lies  an  action  upon 
the  case  ought  not  to  be  brought/  And  that  was  the  point  relied  upon  in 
Slade's  case ;  ^  but  the  rule  then  settled  and  followed  ever  since  is,  '*  That 
an  action  of  assumpsit  will  lie  in  many  cases  where  debt  lies,  and  in  many 
where  it  does  not  lie." 

A  main  inducement,  originally,  for  encouraging  actions  of  assumpsit  was, 
''  to  take  away  the  wager  of  law ; "  and  that  might  give  rise  to  loose  ex- 
pressions, as  if  the  action  was  confined  to  cases  only  where  that  reason 
held. 

2d  Objection.  *'  That  no  assumpsit  lies  except  upon  an  express  or  implied 
contract ;  but  here  it  is  impossible  to  presume  any  contract  to  refund  money 
which  the  defendant  recovered  by  an  adverse  suit'' 

Answer.  If  the  defendant  be  under  an  obligation,  from  the  ties  of  natural 
justice,  to  refund,  the  law  implies  a  debt,  and  gives  this  action,  founded 
in  the  equity  of  the  plaintiffs  case,  as  it  were  upon  a  contract  (**  qucui  ex 
contractu"  as  the  Roman  law  expresses  it). 

This  species  of  assumpsit  ("  for  money  had  and  received  to  the  plaintifiTs 
use  ")  lies  in  numberless  instances  for  money  the  defendant  has  received 
from  a  third  person  ;  which  he  claims  title  to,  in  opposition  to  the  plaintiff's 
right ;  and  which  he  had  by  law  authority  to  receive  from  such  third 
person. 

3d.  Objection.  Where  money  has  been  recovered  by  the  judgment  of 
a  court  having  competent  jurisdiction,  the  matter  can  never  be  brought 
over  again  by  a  new  action. 

Answer.  It  is  most  clear  "  that  the  merits  of  a  judgment  can  never  be 
over-haled  by  an  original  suit,  either  at  law  or  in  equity."  Till  the  judg- 
ment is  set  aside  or  reversed,  it  is  conclusive,  as  to  the  subject-matter  of 
it,  to  all  intents  and  purposes. 

But  the  ground  of  this  action  is  consistent  with  the  judgment  of  the 
Court  of  Conscience  ;  it  admits  the  commissioners  did  right.  They  decreed 
upon  the  indoraeraent  of  the  notes  by  the  plaintiff,  which  indorsement  is 
not  now  disputed.  The  ground  upon  which  this  action  proceeds  was  no 
defence  against  that  sentence. 

It  is  enough  for  us,  that  the  commissioners  adjudged  ''they  had  no 
cognizance  of  such  collateral  matter."  We  cannot  correct  an  error  in  their 
proceedings ;  and  ought  to  suppose  what  is  done  by  a  final  jurisdiction,  to 

1  4  Co.  92. 
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be  right.  But  we  think  "  the  commissioners  did  right,  in  refusing  to  go 
into  such  collateral  matter."  Otherwise,  by  way  of  defence  against  a 
promissory  note  for  30«.,  they  might  go  into  agreements  and  transactions 
of  a  great  value ;  and  if  they  decreed  payment  of  the  note,  their  judgment 
might  indirectly  conclude  the  balance  of  a  large  account. 

The  ground  of  this  action  is  not  '*  that  the  judgment  was  wrong,"  but 
**  that  (for  a  reason  which  the  now  plaintiff  could  not  avail  himself  of  against 
that  judgment)  the  defendant  ought  not  in  justice  to  keep  the  money." 
And  at  Guildhall  I  declared  very  particularly,  "  that  the  merits  of  a  ques- 
tion determined  by  the  commissioners,  where  they  had  jurisdiction,  never 
could  be  brought  over  again  in  any  shape  whatsoever." 

Money  may  be  recovered  by  a  right  and  legal  judgment ;  and  yet  the 
iniquity  of  keeping  that  money  may  be  manifest,  upon  grounds  which  could 
not  be  used  by  way  of  defence  against  the  judgment. 

Suppose  an  indorsee  of  a  promissory  note,  having  received  payment  from 
the  drawer  (or  maker)  of  it,  sues  and  recovers  the  same  money  from  the 
indorser,  who  knew  nothing  of  such  payment. 

Suppose  a  man  recovers  upon  a  policy  for  a  ship  presumed  to  be  lost, 
which  afterwards  comes  home  ;  or  upon  the  life  of  a  man  presumed  to  be 
dead,  who  afterwards  appears ;  or  upon  a  representation  of  a  risk  deemed 
to  be  fair,  which  comes  out  afterwards  to  be  grossly  fmudulent. 

But  there  is  no  occasion  to  go  further ;  for  the  admission  '*  that,  unques* 
tionably,  an  action  might  be  brought  upon  the  agreement,"  is  a  decisive 
answer  to  any  objection  from  the  judgment.  For  it  is  the  same  thing,  as  to 
the  force  and  validity  of  the  judgment,  and  it  is  just  equally  affected  by  the 
action,  whether  the  plaintiff  brings  it  upon  the  equity  of  his  case  arising 
out  of  the  agreement,  that  the  defendant  may  refund  the  money  he  re- 
ceived ;  or,  upon  the  agreement  itself,  that,  besides  refunding  the  money, 
he  may  pay  the  costs  and  expenses  the  plaintiff  was  put  to. 

This  brings  the  whole  to  the  question  saved  at  «m  prtw,  viz :  "  Whether 
the  plaintiff  may  elect  to  sue  by  this  form  of  action,  for  the  money  only ; 
or  must  be  turned  round,  to  bring  an  action  upon  the  agreement." 

One  great  benefit  which  arises  to  suitors  from  the  nature  of  this  action 
is,  that  the  plaintiff  needs  not  state  the  special  circumstances  from  which 
he  concludes  ''  that,  ex  ceqiio  et  bono,  the  money  received  by  the  defendant 
ought  to  be  deemed  as  belonging  to  him  ;  '*  he  may  declare  generally  "  that 
the  money  was  received  to  his  use,"  and  make  out  his  case  at  the  trial. 

This  is  equally  beneficial  to  the  defendant.  It  is  the  most  favorable  way 
in  which  he  can  be  sued  :  he  can  be  liable  no  further  than  the  money  he 
has  received ;  and  ags^nst  that  may  go  into  every  equitable  defence  upon 
the  general  issue :  he  may  claim  every  equitable  allowance  ;  he  may  prove 
a  release  without  pleading  it ;  in  short,  he  may  defend  himself  by  every- 
thing which  shows  that  the  plaintiff,  ex  ceqtto  et  bonOf  is  not  entitled  to  the 
whole  of  his  demand,  or  to  any  part  of  it. 
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If  the  plaintiff  elects  to  proceed  in  this  favorable  way,  it  is  a  bar  to  his 
bringing  another  action  upon  the  agreement ;  though  he  might  recover 
more  upon  the  agreement  than  he  can  by  this  form  of  action.  And  there- 
fore, if  the  question  was  open  to  be  argued  upon  principles  at  large,  there 
seems  to  be  no  reason  or  utility  in  confining  the  plaintiff  to  an  action  upon 
the  special  agreement  only. 

But  the  point  has  been  long  settled,  and  there  have  been  many  prece- 
dents ;  I  will  mention  to  you  one  only,  which  was  very  solemnly  considered. 
It  was  the  case  of  Dutch  v.  Warren.^  An  action  upon  the  case  for  money 
had  and  received  to  the  plaintiff's  use. 

The  case  was  as  follows :  Upon  the  18th  of  August,  1720,  on  payment 
of  262^  10«.  by  the  plaintiff  to  the  defendant,  the  defendant  agreed  to 
transfer  him  five  shares  in  the  Welsh  popper  mines,  at  the  opening  of  the 
books ;  and  for  security  of  his  so  doing  gave  him  this  note :  '*  18th  of 
August,  1 720.  I  do  hereby  acknowledge  to  have  received  of  Philip  Dutch 
262^.  10«.  as  a  consideration  for  the  purchase  of  five  shares;  which  I  do 
hereby  promise  to  transfer  to  the  said  Philip  Dutch  as  soon  as  the  books 
are  open,  being  five  shares  in  the  Welsh  copper  mines.  Witness  my  hand, 
Robert  Warren."  The  books  were  opened  on  the  2 2d  of  the  said  month  of 
August,  when  Dutch  requested  Warren  to  transfer  to  him  the  said  five 
shares ;  which  he  refused  to  do,  and  told  the  plaintiff  "  he  might  take  his 
remedy."  Whereupon  the  plaintiff  brought  this  action  for  the  consideration- 
money  paid  by  him.  And  an  objection  was  taken  at  the  trial,  "  that  this 
action  upon  the  case,  for  money  had  and  received  to  the  plaintiff's  use, 
would  not  lie  ;  but  that  the  action  should  have  been  brought  for  the  non- 
performance of  the  contract."  This  objection  was  ovemiled  by  the  Chief 
Justice,  who  notwithstanding  left  it  to  the  consideration  of  the  jury. 
Whether  they  would  not  make  the  price  of  the  said  fitock  as  it  was  upon 
the  22d  of  August,  when  it  should  have  been  delivered,  the  measure  of  the 
damages;  which  they  did,  and  gave  the  plaintiff  but  175/.  damages. 

And  a  case  being  made  for  the  opinion  of  the  Court  of  Common  Pleas, 
the  action  was  resolved  to  be  well  brought ;  and  that  the  recovery  was 
right,  being  not  for  the  whole  money  paid,  hut  for  the  damages  in  not 
transferring  the  stock  at  the  time ;  which  was  a  loss  to  the  plaintiff,  and 
an  advantage  to  the  defendant,  who  was  a  receiver  of  the  difference-money, 
to  the  plaintiff's  use. 

The  court  said,  that  the  extending  those  actions  depends  on  the  notion 
of  fraud.  If  one  man  takes  another's  money  to  do  a  thing,  and  refuses  to 
do  it,  it  is  a  fraud ;  and  it  is  at  the  election  of  the  party  injured,  either  to 
affirm  the  agreement,  by  bringing  an  action  for  the  non-performance  of  it, 
or  to  disaffirm  the  agreement  ah  initio^  by  reason  of  the  fraud,  and  bring  an 
action  for  money  had  and  received  to  his  use. 

The  damages  recovered  in  that  case  show  the  liberality  with  which  this 

1  M.  7  G.  1  C.  B. 
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kind  of  action  is  considered ;  for  though  the  defendant  received  from  the 
plaintiff  262/.  lOs^  jet  the  difference-money  only,  of  175/.,  was  retained  by 
him  against  conscience ;  and  therefore  the  plaintiff,  ex  aequo  et  bono,  ought 
to  recover  no  more ;  agreeable  to  the  rule  of  the  Roman  law  :  "  Qtiod 
condictto  indebiii  non  datur  ultra,  quam  locupletior /actus  est  qui  accepit." 

If  the  five  shares  had  been  of  much  more  value,  yet  the  plaintiff  could 
only  have  recovered  the  262/.  lOs,  by  this  form  of  action. 

The  notion  of  fraud  holds  much  more  strongly  in  the  present  case  than 
in  that,  for  here  it  is  express.  The  indorsement  which  enabled  the  de- 
fendant to  recover  was  got  by  fraud  and  falsehood  for  one  purpose,  and 
abused  to  another. 

This  kind  of  equitable  action  to  recover  back  money  which  ought  not  in 
justice  to  be  kept,  is  very  beneficial,  and  therefore  much  encouraged.  It 
lies  only  for  money  which,  ex  cequo  et  bono,  the  defendant  ought  to  refund  : 
it  does  not  lie  for  money  paid  by  the  plaintiff,  which  is  claimed  of  him  as 
payable  in  point  of  honor  and  honesty,  although  it  could  not  have  been 
recovered  from  him  by  any  course  of  law,  —  as  in  payment  of  a  debt  barred 
by  the  statute  of  limitations,  or  contracted  during  his  infancy,  or  to  the 
extent  of  principal  and  legal  interest  upon  a  usurious  contract,  or  for  money 
fairly  lost  at  play ;  because  in  all  these  cases  the  defendant  may  retain  it 
with  a  safe  conscience,  though  by  positive  law  he  was  barred  from  recover- 
ing. But  it  lies  for  money  paid  by  mistake,  or  upon  a  consideration  which 
happens  to  fail,  or  for  money  got  through  imposition  (express  or  implied), 
or  extortion,  or  oppression,  or  an  undue  advantage  taken  of  the  plaintiff's 
situation,  contrary  to  laws  made  for  the  protection  of  persons  under  those 
circumstances. 

In  one  word,  the  gist  of  this  kind  of  action  is,  that  the  defendant,  upon 
the  circumstances  of  the  case,  is  obliged  by  the  ties  of  natural  justice  and 
equity  to  refund  the  money. 

Therefore  we  are  all  of  us  of  opinion.  That  the  plaintiff  might  elect  to 
waive  any  demand  upon  the  foot  of  the  indemnity,  for  the  costs  he  had  been 
put  to ;  and  bring  this  action  to  recover  the  61.  which  the  defendant  got 
and  kept  from  him  iniquitously. 

Mule,     Thai  the  postea  be  delivered  to  the  plaintiff. 
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MARRIOTT  V.   HAMPTON. 
In  the  King's  Bench,  Mat  20,  1797. 

[Reported  in  7  Term  Reports,  289.] 

The  defendant  formerly  brought  an  action  against  the  present  plaintiff 
for  goods  sold,  for  which  the  plaintiff  bad  before  paid  and  obtained  the 
defendant's  receipt ;  but  not  being  able  to  find  the  receipt  at  that  time, 
and  haying  no  other  proof  of  the  payment,  he  could  not  defend  the  action, 
but  was  obliged  to  submit  and  pay  the  money  again,  and  he  gave  a  cog- 
novit  for  the  costs.  The  plaintiff  afterwards  found  the  receipt,  and  brought 
this  action  for  money  had  and  received  in  order  to  recover  back  the  amount 
of  the  sum  so  wrongfully  enforced  in  payment.  But  Lord  Rentox  was  of 
opinion  at  the  trial  that  after  the  money  had  been  paid  under  legal  process 
it  could  not  be  recovered  back  again,  however  unconscientiously  retained 
by  the  defendant,  though  the  case  of  Moses  v.  Macfarlan  ^  was  referred  to ; 
and  thereupon  the  plaintiff  was  nonsuited. 

Gibhs  now  moved  to  set  aside  the  nonsuit  and  to  grant  a  new  trial ;  re- 
lying on  a  subsequent  case  of  Livesay  v.  Rider,^  where  on  a  similar  motion 
the  court  held  such  an  action  maintainable.  And  he  pressed  for  the  opinion 
of  the  court  in  order  that  the  question  might  be  settled. 

Lord  Kenton,  C.  J.  I  am  afraid  of  such  a  precedent.  If  this  action 
could  be  maintained  I  know  not  what  cause  of  action  could  ever  be  at  rest. 
After  a  recovery  by  process  of  law  there  must  be  an  end  of  litigation,  other- 
wise there  would  be  no  security  for  any  person.  I  cannot  therefore  consent 
even  to  grant  a  rule  to  show  cause,  lest  it  should  seem  to  imply  a  doubt. 
It  often  happens  that  new  trials  are  applied  for  on  the  ground  of  evidence 
supposed  to  have  been  discovered  after  the  trial;  and  they  are  as  often 
refused;  but  this  goes  much  further. 

AsHHURST,  J.,  of  the  same  opinion. 

Grose,  J.  It  would  tend  to  encourage  the  greatest  negligence  if  we  were 
to  open  a  door  to  parties  to  try  their  causes  again  because  they  were  not 
properly  prepared  the  first  time  with  their  evidence.  Of  the  general  prin- 
ciple there  can  be  no  doubt ;  aud  though  the  last  case  cited  seems  to  throw 
some  ambiguity  upon  it,  yet  some  of  the  positions  there  stated'  are  so 
entirely  repugnant  to  every  principle  of  law,  that  I  have  less  difficulty  in 
disregarding  the  whole  authority  of  it. 

Lawrence,  J.  If  the  case  alluded  to  be  law,  it  goes  the  length  of  estab- 
lishing this,  that  every  species  of  evidence  which  was  omitted  by  accident 

1  2  Burr.  1009.  «  E.  22  Geo.  3,  B.  R. 

'  Which  his  Lordship  read  from  the  note  of  it 
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to  be  brought  forward  at  the  trial,  may  still  be  of  avail  in  a  new  aotion  to 
overhale  the  former  judgment ;  which  is  too  preposterous  to  be  stated. 

BtUe  refused. 


HAMLET    AND    Others   v.    RICHARDSON. 
In  the  Common  Pleas,  Januart  31,  1833. 

[Reported  m  0  Bingham,  644.) 

This  was  an  aotion  for  money  had  and  received,  in  which  the  plaintiffs 
sought  to  get  back  a  sum  paid,  as  they  alleged,  to  the  defendant  by  mis^ 
take,  in  the  course  of  some  transactions  arising  out  of  a  charter-party.  It 
appeared,  however,  upon  the  trial  of  this  cause,  that  the  payment  in  ques* 
tion  was  made  by  the  plaintiffs  after,  and  in  consequence  of,  the  issuing  of 
a  writ  against  them  for  the  amount.  The  payment  was  proved  to  have 
been  made  in  the  month  of  May,  1827,  after  process  had  been  issued  against 
the  plaintiffs,  in  the  month  of  April  preceding,  for  the  purpose  of  recovering 
this  very  sum,  and  after  an  appearance  entered  to  such  process.  Before 
the  writ  was  issued,  the  defendants  in  that  action  (the  present  plaintiffs) 
had  received  letters  addressed  to  each  of  them,  stating  the  intention  to  sue 
for  the  money  now  in  question,  in  terms  sufficiently  explicit  to  call  their 
attention  to  the  subject  in  dispute ;  after  which,  the  money  claimed  in  that 
action  was  paid. 

But  the  jury  having  found  a  verdict  for  the  plaintiffs,  and  also,  that  the 
payment  had  been  made  without  knowledge  or  reasonable  means  of  knowl- 
edge of  the  facts  on  which  the  demand  had  proceeded, 

Jon£$y  Seijt,  Bompat,  Serjt,  with  him,  obtained  a  rule  nisi  to  set  aside 
the  verdict. 

Wilde,  Serjt.,  contra.  Cur.  adv.  vult. 

TiNDAL,  C.  J.  Upon  the  motion  to  set  aside  the  verdict  for  the  plaintiffs 
in  this  case,  two  points  have  been  made ;  first,  that  the  verdict  is  against 
evidence;  and  secondly,  that  the  payment  made  by  the  plaintiffs  was  a 
payment  made  after,  and -in  consequence  of,  the  issuing  of  a  writ  against 
them,  and  being  a  payment  under  compulsion  of  legal  process,  the  money 
paid  cannot  be  recovered  back.  As  to  the  first  point,  after  full  considera- 
tion of  the  evidence  in  the  cause,  we  think  the  jury  have  not  drawn  a  right 
conclusion  from  the  facts  proved  before  them ;  but  wo  hold  it  better  not  to 
enter  into  a  discussion  upon  the  particular  facts,  in  order  that  the  case  may 
be  laid  before  a  second  jury  with  the  least  possible  prejudice  against  either 
party. 

The  consideration  of  the  second  point  becomes  therefore  unnecessary; 
but  as  it  may  be  important  for  the  plaintiffs  to  be  acqiminted  with  the 
VOL.  II.  —  24 
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opinion  we  have  formed  upon  the  law,  as  it  applies  to  the  facts  given  in 
evidence  on  the  former  occasion,  in  order  to  regulate  the  course  of  their 
future  proceedings,  we  shall  state  shoitly  such  opinion.  The  payment  was 
proved  to  have  been  made  in  the  month  of  May,  1827,  after  process  had 
been  issued  against  the  plaintiffs  in  the  month  of  April  preceding,  for  the 
purpose  of  recovering  this  very  sum,  and  after  an  appearance  entered  to 
such  process.  Before  the  writ  was  issued  the  defendants  in  that  action 
(the  present  plaintiffs)  had  received  letters  addressed  to  each  of  them, 
stating  the  intention  to  sue  for  the  money  now  in  question,  in  terms  suffi- 
ciently explicit  to  call  their  attention  to  the  subject  in  dispute ;  after  which 
thd  money  claimed  in  that  action  was  paid.  We  think  this  money  was 
paid  under  compulsion  of  legal  process.  In  Marriott  v.  Hampton,^  it  does 
not  appear  to  what  precise  point  the  action  had  been  carried  before  the 
money  was  paid,  though,  from  the  circumstance  of  a  ooffnovit  having  been 
given  for  the  costs,  it  is  probable  the  declaration  had  been  delivered.  But 
the  judgment  of  the  court  is  expressed  in  very  general  terms,  namely,  that 
"  after  a  recovery  by  process  of  law,  there  must  be  an  end  of  litigation." 
In  Brown  v.  M'Kinally,'  the  payment  made  by  the  plaintiff  in  the  former 
action,  which  had  been  brought  against  him  by  the  defendant,  was  a  pay- 
ment made  after  action  brought,  but  in  what  stage  of  the  action  does  not 
appear.  Lord  Kenton  held  the  action  not  maintainable,  for  that  to  allow 
it  would  be  to  try  eveiy  such  question  twice.  In  Milnes  v,  Duncan,*  Mr. 
Justice  HoLROTD  says,  "  if  the  money  had  been  paid  after  proceedings  had 
actually  commenced,  I  should  have  been  of  opinion  that,  inasmuch  as  there 
was  no  fraud  in  the  defendant,  it  could  not  be  recovei*ed  back."  And  as  to 
the  case  of  Cobden  v.  Kendrick,^  if  it  can  be  supported  as  to  this  point,  we 
think  it  can  only  be  so  on  the  ground  of  fraud  in  the  defendant  We  think 
the  rule  of  law  is  accurately  laid  down  by  Mr.  Justice  Holroyd  ;  and  that, 
as  the  money  was  paid  in  this  case  after  the  suing  out  process  to  recover 
it,  the  defendants  in  the  former  action  knowing  the  cause  of  action  .for 
which  the  writ  was  sued  out  before  they  paid  the  money,  and  there  being 
no  fraud  on  the  part  of  the  plaintiff  in  that  action,  it  appears  to  us,  that 
no  action  is  maintainable  to  recover  it  back.    The  rule  for  a  new  trial  naust 

therefore  be  made  absolute  on  payment  of  costs. 

RiUe  ahtoiute^ 

1  7  T.  R.  269.  «  1  ERp.  279. 

»  6  B.  &  C.  679.  *  4  T.  R.  432. 
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DON  NUNO  ALVARES  PEREIRA  DE  MELLO,  DUKE  DE 

CADAVAL  V.   THOMAS  COLLINS. 

In  the  King's  BisNCHy  April  27,  1836. 

[Reported  in  4  Adolphus  f-  Ellis,  858.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea, 
WM  oMumpstt,  On  the  trial  before  Loitl  Denman,  C.  J.,  in  London,  Feb- 
ruary, 1835,  it  appeared  that  the  plaintiff  was  a  Portuguese  nobleman,  who 
had  been  a  member  of  the  Portuguese  Government  under  Don  MigueL  In 
July,  1834,  the  plaintiff  arrived  at  Falmouth,  with  his  family,  from  Por- 
tugal. Soon  after  his  arrival,  he  received  a  letter  from  the  defendant,  dated 
26th  of  July,  1834,  stating  that  he  had  claims  on  the  government  of  Don 
Miguel  to  the  amount  of  16,200/.,  for  services  performed  and  pay  due,  as 
asserted ;  but  making  no  claim  on  the  plaintiff  individually.  The  plaintiff 
took  no  notice  of  this  letter.  On  the  5th  of  August  he  was  arrested  at  the 
suit  of  the  defendant,  on  a  writ  for  1 6,200/.  against  the  plaiutiff  and  Manuel 
Viscount  de  Sautarem.  The  affidavit  w;as  for  10,000/.  aud  upwards  for 
work  and  labor.  The  plaintiff,  who  did  not  understand  English,  applied 
to  the  Portuguese  Vice-Consul  at  Falmouth,  and  had  an  interview,  in  his 
presence,  with  the  defendant,  his  brother,  and  an  attorney,  who  attended 
on  behalf  of  the  defendant ;  and,  after  some  negotiation,  the  following 
memorandum  was  drawn  up  and  signed:—^ 

We,  the  undersigned,  agree  to  the  following  conditions :  — 
First,  his  Excellency  the  Duke  of  Cadaval  pays  500/.  in  lawful  money  of 
Great  Britain  to  Thomas  Collins,  as  a  payment  in  part  of  the  writ  issued  in 
London  for  16,200/.,  and  the  remainder  his  Excellency  to  give  bail  imme- 
diately ;  to  run  the  usual  course  of  an  action  in  the  Court  of  King's  Bench ; 
both  of  us  the  undersigned  to  abide  by  the  result ;  the  said  500/.  to  be 
paid  at  nine  o'clock  to-morrow  morning,  for  which  Mr.  Lake  the  consul  is 

responsible. 

DuQUE  DE  Cadaval. 

Falmouth,  5th  August,  1834.  Thomas  Collins. 

The  plaintiff  was  then  released ;  and,  on  the  6th  of  August,  the  following 
agreement  was  signed  by  the  parties :  — 

An  agreement  made  and  entered  into,  this  6th  day  of  August,  1834, 
between  Thomas  Collins,  of  Piatt  Terrace,  in  the  County  of  Middlesex, 
Esquire,  of  the  one  part,  and  his  Excellency  the  Duke  de  Cadaval,  at 
present  residing  at  Falmouth,  in  the  County  of  Cornwall,  of  the  other  part. 
Whereas  the  said  Thomas  Collins  did  lately  cause  a  writ  of  capias  to  be 
issued  out  of  His  Majesty's  Court  of  King's  Bench  at  Westminster  against 
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the  said  Duke  de  Cadaval  and  one  Manuel  Viscount  de  Santarem,  at  the 
suit  of  him  the  said  Thomas  Collins,  for  the  sum  of  16,200/.,  and  whereas 
the  said  Duke  de  Cadaval  was,  on  the  5th  day  of  the  said  month  of  August, 
at  Falmouth  aforesaid,  airested  and  taken  into  custody  by  virtue  of  a  war- 
rant gi'anted  on  the  said  writ  of  capias  by  the  sheriff  of  Cornwall  aforesaid, 
and  whereas  ^  the  said  Duke  de  Cadaval,  not  being  at  present  prepared  to 
give  the  required  bail  to  the  said  sheriff  of  Cornwall :  and  it  is  hereby 
declEU'ed  and  agreed  by  and  between  the  said  Thomas  Collins  and  the  said 
Duke  de  Cadaval  that,  in  consideration  of  the  sum  of  500/.  of  lawful  British 
money  to  the  said  Thomas  Collins  in  hand  paid  by  the  said  Duke  de  Cada- 
val, at  or  upon  the  execution  of  these  presents,  the  receipt  whei*eof  he  doth 
hereby  acknowledge,  he,  the  said  Thomtis  Collins,  doth  hereby  consent  and 
agree  that  he,  the  said  Duke  de  Cadaval,  shall  be  forthwith  dischai^ed 
from  his  said  arrest,  and  shall  not  be  taken  or  deemed  liable  to  be  taken 
again  into  custody  by  virtue  of  the  aforesaid  warrant  or  otherwise,  except 
in  execution ;  and  the  said  Duke  de  Cadaval  doth  for  himself,  his  executors 
and  administrators,  covenant,  promise,  and  agree  to  and  with  the  said 
Thomas  Collins,  his  executors  and  administrators,  that  he  will,  within 
twelve  days  from  the  date  hereof,  give  bail  to  the  action,  according  to  the 
form  of  the  statute  in  such  case  provided,  being  in  accordance  with  the 
tenor  of  an  agreement  entered  into  between  the  said  parties,  bearing  date 
the  5th  day  of  the  said  month  of  August  (which  agreement  has  been  this 
day  destroyed,  but  is  to  bo.  held  in  full  force  and  vigor  by  these  present*) 
as  follows,  that  is  to  say :  "  We,  the  undersigned/'  etc.  [here  the  agreement 
of  the  5th  of  August  was  set  out.] 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands,  the 

day  and  year  first  above  written. 

DuQUE  DE  Cadaval. 

Thomas  Colons. 

The  plaintiff,  at  the  time  of  the  execution  of  this  agreement,  paid  500/. 
to  the  defendant.  The  writ  was  set  aside  for  irregularity  by  a  judge  at 
chambers,  on  the  30th  of  August,  1834.  A  rule  nm  for  setting  aside  the 
judge's  order  was  obtained  by  the  defendant  in  this  court,  but  dischai^d 
in  Michaelmas  term,  1834 ;  and  no  steps  had  since  been  taken  in  that 
action  by  the  defendant  against  the  plaintiff.  No  evidence  was  given,  at 
the  trial  of  the  present  cause,  of  any  debt  due  from  the  plaintiff  to  the 
defendant ;  and  it  was  proved  that  the  latter  had  taken  the  benefit  of  the 
Insolvent  Act  in  1833,  and  that  his  schedule,  though  of  a  date  later  than 
the  greater  part  of  the  claims  set  up  by  him  in  his  first  letter  to  the  plain- 
tiff, made  no  mention  of  any  such  claims.  It  was  objected,  for  the  defend- 
ant, that  the  money  had  been  paid  by  the  plaintiff  voluntarily,  and  uuder 
an  agreement  between  the  parties,  and  with  full  knowledge  of  the  facts, 
and  could  not,  therefore,  be  recovered  back  in  this  action.    The  Lord  Chief 

1  Sic. 
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Justice  dii-ected  the  jury  to  find  for  the  defendant,  if  they  thought  that  he 
believed  himself  entitled  to  sue  the  plaintiff  in  the  first  action,  but  other- 
wise for  the  plaintiff.  The  jury  found  a  verdict  for  the  plaintiff,  and  stated 
it  as  their  opinion  that  the  defendant  knew  that  he  had  no  claim  upon  the 
plaiut;iff.  In  Easter  term,  1835,  Piatt  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had. 

Sir  John  Campbell,  Attorney-General,  Kelly,  and  Alexander,  who  were  to 
have  Bhown  cause,  were  stopped  by  the  court 

FlaU  and  Butt  in  support  of  the  rule. 

Lord  Denman,  C.  J.  It  is  asserted  that  the  principle  of  decision  in 
Marriott  v.  Hampton  ^  has  not  been  adhered  to  in  this  case.  But  that  case 
does  not  warrant  the  argument  drawn  from  it.  It  does  not  decide  that 
money  obtained  under  the  compulsion  of  legal  process  can  never  be  recov- 
ered back ;  but  only  that,  after  the  defence  in  an  action  has  failed,  and 
money  has  been  recovered  in  the  action,  it  cannot  be  recovered  back  in 
another  action.  This  is  the  ground  upon  which  the  decision  is  put  by  Lord 
Kenyon.  He  says,  "  After  a  recovery  by  process  of  law  "  —  not  extortion 
—  "  there  must  be  an  end  of  litigation."  And  Grose,  J.,  says,  "  It  would 
tend  to  encourage  the  grossest  negligence  if  we  were  to  open  a  door  to 
parties  to  try  their  causes  again,  because  they  were  not  properly  prepared 
the  first  time  with  their  evidence."  The  question  there  arose,  not  upon 
an  extortion  by  legal  process,  but  upon  the  want  of  means  of  defence  in  a 
previous  action,  which  means  a  party  ought  to  have  when  such  action  is 
brought.  On  the  other  hand,  I  certainly  felt  that  there  might  arise,  in 
this  case,  an  inconvenience  from  ouf  allowing  the  plaintiff's  claim,  since 
there  may  be  another  action  for  a  malicious  arrest.  After  the  judgment  in 
this  case,  there  will  nevertheless  be  no  bar  to  that  action.  We  must,  how- 
ever, see  whether  there  be  anything  to  defeat  the  plaintiff's  right  here,  if 
the  money  be  still  his.  For  Mr.  Flatt  has  put  the  question  in  its  true 
form  :  Is  it  still  the  plaintiff's  money  1  How  is  it  shown  not  to  be  so  f 
AVhy,  by  striving  to  give  effect  to  a  fraud.  That  is  the  finding  of  the  jury  : 
the  arrest  was  fraudulent ;  and  the  money  was  parted  with  under  the  arrest, 
to  get  rid  of  the  pressure.  This  case  differa  from  all  which  have  been  cited 
as  being  otherwise  decided  :  in  none  of  those  was  the  bona  fides  negatived, 
not  even  in  Marriott  v,  Hampton  ;  ^  for,  in  default  of  evidence  to  the  con- 
trary, the  party  there  might  have  believed  the  debt  to  be  due.  But  here 
the  jury  find  that  the  defendant  did  know  that  he  had  no  claim.  The 
property  in  the  money,  therefore,  never  passed  from  the  plaintiff,  who 
parted  with  it  only  to  relieve  himself  from  the  hardship  and  inconveuieuce 
of  a  fraudulent  arrest. 

LiTTLEDALE,  J.  The  caso  of  Marriott  v.  Hampton '  was  different  from 
the  present.  There  the  plaintiff  in  the  original  action  claimed  a  debt, 
which  the  defendant  asserted  that  he  had  paid,  but  he  could  not  produce 

»  7  T.  R.  269. 
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the  receipt ;  and,  finding  he  could  not  defend,  he  paid  the  money  and  gave 
a  cognovit  for  the  costs.  Afterwards  he  found  the  receipt ;  and  sued,  in 
order  to  recover  back  what  he  had  paid.  But,  as  the  money  had  been 
originally  recovered  by  legal  proceedings,  it  was  held  that  he  could  not 
recover  it  back  as  money  had  and  received.  That  was  the  ground  on 
which  Lord  Kenyon  and  Grose,  J.,  proceeded.  They  considered  that  an 
action  did  not  lie  to  recover  back  that  which  had  once  been  recovered  under 
a  legal  decision.  But  here  there  was  no  such  recovery.  The  plaintiff  was 
arrested ;  and  the  jury  find  that  the  arrest  was  merely  colorable,  and  the 
money  was  paid  for  time  to  get  bail.  The  arrest  must  have  been  merely 
colorable,  since  the  debt  was  not  inserted  in  the  defendant's  schedule.  I 
admit  the  difficulty  which  arises  from  the  liability  of  the  defendant  to  an 
action  for  a  malicious  arrest :  no  doubt  such  an  action  would  lie ;  for,  as 
Collins  knew  that  there  was  no  debt,  there  is  distinct  malice.  Still  we  can- 
not prevent  the  plaintiff  from  recovering  back  his  money  as  money  had  and 
received. 

Patteson,  J.  I  think  this  verdict  was  right.  I  put  the  matter  en- 
tirely upon  the  special  circumstances  of  the  case.  I  admit,  in  general,  that 
money  paid  under  compulsion  of  law  cannot  be  recovered  back  as  money 
had  and  received.  And,  further,  where  there  is  bona  fides^  and  money  is 
paid  with  full  knowledge  of  the  facts,  though  there  be  no  debt,  still  it  can- 
not be  recovered  back.  But  here  there  is  no  bona  fides,  and  on  that  I 
ground  my  opinion.  When  a  man  sues  to  recover  back  money  paid  under 
compulsion  of  law,  it  lies  upon  him  to  show  that  there  was  fraud.  Has  the 
plaintiff  shown  that  here?  The  jury. find  that  the  arrest  was  fraudulent, 
in  consequence^  I  suppose,  of  the  debt  not  appearing  in  the  schedule ;  for, 
if  such  a  debt  existed,  the  defendant  was  bound  to  insert  it  in  the  schedule, 
under  the  act  of  parliament ;  and  the  omission  of  it  would  have  been  a 
misdemeanor  severely  punishable.  The  jury,  therefore,  concluded  that  the 
defendant  knew  that  the  debt  did  not  exist,  and  that  he  used  the  process 
colorably.  To  say  that  money  obtained  by  such  extortion  cannot  be  recov- 
ered back,  would  be  monstrous.  Then  the  terms  of  the  agreement  form  a 
very  strong  circumstance.  The  defendant,  having  a  man  in  custody  for  a 
debt  for  which  he  knew  that  he  had  no  claim,  is  to  get  the  500^.,  whether 
he  recover  in  the  action  or  not ;  for  there  is  no  provision  for  the  defendant 
refunding  the  money  in  case  of  his  failure.  Now  suppose  the  plaintiff  had 
put  in  bail  to  the  sheriff,  instead  of  entering  into  this  agreement,  what 
would  the  consequence  have  been  1  On  application  to  my  Brother  Alderson 
the  writ  was  cancelled,  though  perhaps  on  a  paltry  objection ;  but  the  result 
would  have  been,  in  the  case  supposed,  that  nothing  would  have  got  into 
the  pocket  of  the  defendant  It  would  be  a  scandal  to  the  law  if  this 
money  could  not  be  recovered  back, 

Coleridge,  J.  I  quite  agree.  Although  the  decisions  have  gone  as  far 
as  they  can  go,  yet  I  will  not  attempt  to  disturb  them :  and  they  are  quite 
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consistent  with  the  decision  which  we  are  now  giving.  It  is  clear  that,  if 
money  be  paid  with  full  knowledge  of  facts,  it  cannot  be  recovered  back. 
It  is  clear,  too,  that  if  there  be  a  bovia  fide  legal  process,  under  which 
monej  is  recovered,  although  not  actually  due,  it  cannot  be  recovered  back, 
inasmuch  as  there  must  be  some  end  to  litigatioiL  That  is  the  substance 
of  the  decisions.  But  no  case  has  decided  that,  when  a  fraudulent  use  has 
been  made  of  legal  process,  both  parties  knowing  throughout  that  the 
money  claimed  was  not  due,  the  party  paying  under  such  process  is  not  to 
have  the  assistance  of  the  law.  If,  indeed,  the  property  were  changed,  it 
would  follow  that  the  plaintiff  must  fail ;  but  the  defendant's  counsel  as- 
sumed that  I  rely  on  the  position  which  is  laid  down  in  1  Selwyn's  Nisi 
Prius,  89,^  '*  If  an  undue  advantage  be  taken  of  a  person's  situation,  and 
money  obtained  from  him  by  compulsion,  such  money  may  be  recovered  in 
an  action  for  money  had  and  received."  For  this,  Astley  v,  Reynolds '  is 
cited,  in  which  the  circumstances  of  compulsion  were  much  less  strong  than 
in  the  present  case.  My  opinion,  therefore,  is  founded  upon  the  particular 
circumstances  of  the  case.  When  it  is  said  that  we  are  not  to  look  to  the 
degree  of  hardship,  so  as  to  depart  from  the  legal  principle,  I  agree ;  but 
here  the  particular  circumstances  make  the  law  of  the  case.  Here  is  a 
foreigner,  at  a  great  distance  from  his  friends,  at  a  great  distance  from 
London,  ignorant  of  the  law  of  England  (though  I  do  not  rely  upon  that), 
charged  with  owing  a  very  large  sum.  Then,  first,  is  not  the  payment 
compulsory  1  Next,  is  there  boTia  fides  ?  According  to  the  finding  of  the 
jury,  the  defendant  commits  perjury,  and  uses  legal  process  colorably  to 
enforce  an  unjust  demand.  I  should  have  been  sorry  to  find  that  our 
hands  were  tied  in  such  a  case.  Rvle  discharged. 


SOPHIA  DE  MEDINA  v.  GROVE 
In  the  Queen's  Bench,  February  14,  1846. 

[RBpcrted  in  10  Queen* s  Bench  Reports,  167.] 

In  De  Medina  against  Grove,  the  plaintiff  sought  to  recover  back  from 
Grove  the  excess  of  the  sum  levied  by  the  sheriff  over  the  amount  actually 
unsatisfied  at  the  time  of  the  execution.  The  declaration  was  in  assumpsit 
for  money  had  and  received.  Plea :  non  assumpsit.  Particular  of  demand, 
claiming  324/.  1«.  5(/.,  being  part  of  a  sum  of  325/.  Is.  which  defendant  ob- 
tained from  plaintiff  by  means  of  an  execution  issued  by  him  on  November 
23,  1843.  The  pleadings  in  De  Medina  v.  Grove  and  others,'  and  the 
judgment  of  this  court,*  make  any  further  detail  of  the  facts  unnecessary. 

1  Assumpsit  11.  8th  Ed.  1831.  *  2  Str.  915. 

»  10  Q.  B.  152.  *  10  Q.  B.  166. 
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Ou  the  trial,  before  Lord  Denmak,  C.  J.,  at  the  sittings  in  London  after 
Hilary  term,  1845,  the  plaintiff  obtained  a  verdict  for  324/. ;  but  leave  was 
given  to  move  for  a  nonsuit.  WcUgon,  in  Easter  term,  1845,  obtained  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  on  the  ground 
(taken  at  the  trial)  that  an  action  for  money  had  and  received  did  not  lie, 
the  judgment  being  conclusive  between  the  parties ;  or  why,  if  the  verdict 
proceeded  on  a  supposition  of  fraud  practised  on  the  plaintiff,  a  new  triid 
should  not  be  had,  inasmuch  as  the  verdict  on  this  point  (as  well  as  in 
other  respects)  was  against  the  evidence,  no  fraud  having  been  proved.  In 
Michaelmas  term,  November  10,  1845, 

>S/i€e,  Seijt.,  F,  V,  Lee,  with  whom  was  Allen,  Serjt.,  showed  cause. 

Watson  and  Corrie,  contra. 

Lord  Denman,  C.  J.  This  was  an  action  for  money  had  and  received, 
to  recover  the  amount  levied  under  the  fieri  facias  mentioned  in  the 
second  count  of  the  declaration  in  the  action  upon  the  case  upon  which 
our  judgment  has  just  been  given. 

The  plaintiff  obtained  the  verdict :  and  the  question  is,  whether  money 
levied  under  a  regular  execution  upon  a  r^ular  judgment  unsatisfied  can 
be  recovered  back  again  as  for  money  had  and  received  to  the  plaintiff's 
use,  upon  the  ground  that  the  judgment  has  been  partly  satisfied,  and  that 
the  execution,  though  for  less  than  the  amount  recovered,  is  for  more  than 
is  actually  remaining  due. 

We  are  clearly  of  opinion  that  this  action  is  not  maintainable,  and  that 
the  entire  or  partial  validity  of  a  judgment  good  upon  the  face  of  it  cannot 
be  inquired  into  in  this  form  of  action  ;  and  that  the  only  remedy  in  such 
a  case  is  by  application  to  the  equitable  jurisdiction  of  the  court,  or  to  a 
court  of  equity. 

If  such  an  action  as  the  present  would  lie,  great  inconsistency  might 
follow.  The  court  might  refuse,  upon  application,  to  interfere  with  the 
judgment  or  execution,  and  yet,  if  such  an  action  could  be  brought,  the 
defendant  in  the  original  action  might  recover  the  money  levied,  and  so 
defeat  both  judgment  and  execution. 

If  there  was  any  fraud  in  the  case,  that  might  be  a  ground  for  the  inter- 
ference of  the  court  to  set  aside  the  judgment  or  the  execution ;  but,  whilst 
both  remain  unreversed,  it  would  be  contrary  to  principle  to  reverse  them 
in  effect  by  an  action  to  recover  back  the  amount  levied.  No  case  was 
cited,  nor  are  we  aware  of  any  that  could  he  cited,  to  warrant  such  a  pro- 
ceeding ;  and  we  are  therefore  of  opinion  that  the  rule  should  be  absolute 
for  a  nonsuit. 

BuU  absolute  for  a  wmsuiL 
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CLARK   <fe  CLARK    v.  PINNEY. 
In  the  Supreme  Court  of  New  York,  August  Term,  1826. 

[Reported  in  6  Coioen^  297.] 

Assumpsit  for  money  had  and  received,  tried  at  the  Onondaga  Circuit, 
September,  1825,  before  Throop,  C,  Judge. 

It  appeared  by  the  N.  P.  record  that  the  suit  was  commenced  as  early  as 
February  term,  1825.  The  declaration  contained  the  usual  money  counts. 
Plea,  non  aatumpgUy  with  notice  of  set-off. 

On  the  trial,  the  plaintiffs'  counsel  offered  in  evidence  the  record  of  a 
judgment  in  the  Onondaga  Common  Pleas  of  the  term  of  February,  1822, 
in  favor  of  the  defendant  against  the  plaintiffs,  for  ^193.11 ;  &  fi./a.  in- 
dorsed satisfied  by  the  sheriff,  June  21,  1822,  except  sheriff's  fees;  that  the 
execution  was  paid  by  a  note  of  Walker  &  Clark,  by  which  they  promised 
the  defendant  to  pay  him  $181.27  on  the  1st  day  of  February,  1823,  with 
interest,  provided  the  judgment  in  the  Common  Pleas  should  not  be  re- 
versed before  that  day.  That  this  was  received  as  and  towards  payment  of 
the  judgment  by  Pinney  and  his  attorney.  The  counsel  also  offered  the 
record  of  a  judgment  for  $216.73  in  the  Onondaga  Common  Pleas  on  this 
note,  recovered  at  May  term,  1823,  and  an  execution  returnable  at  the 
next  August  term,  which  had  been  paid  before  the  return  day,  and  was 
returned  by  the  sheriff  satisfied.  They  also  offered  an  exemplification  of  a 
judgment  record  in  the  Supreme  Court  in  favor  of  the  present  plaintiffs 
against  the  present  defendant,  whereby  it  appeared  that  the  judgment  first 
above  mentioned  had  bjsen  reversed  on  a  writ  of  error,  at  the  October  term, 
1824.  All  these  facts  were  admitted  by  the  defendant's  counsel,  on  whose 
motion  the  judge  nonsuited  the  plaintiffs,  with  leave  to  move  to  set  aside 
the  nonsuit,  and  for  a  new  trial. 

E.  Griffin  for  the  plaintiffs. 

S.  M,  Hopkins,  contra. 

Curiay  per  Savage,  C.  J.  The  important  question  in  this  case  is,  whether 
indebttattis  asstimpsit  for  money  had  and  received  lies  to  recover  money 
paid  on  an  execution  upon  a  judgment  which  was  afterwards  reversed. 

The  genen\l  proposition  is,  that  this  action  lies  in  all  cases  where  the 
defendant  has  in  his  hands  money  which,  ex  cequo  et  bono,  belongs  to  the 
plaintiff.  When  money  is  collected  upon  an  erroneous  judgment,  which, 
subsequent  to  the  payment  of  the  money,  is  reversed,  the  legal  conclusion 
is  irresistible,  that  the  money  belongs  to  the  person  from  whom  it  was  col- 
lected. Of  course  he  is  entitled  to  have  it  returned  to  him.  The  only 
question  is,  whether  this  be  the  proper  remedy. 
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The  cases  referred  to  by  counsel  do  not  fully  decide  the  point ;  nor  have 
I  found  any  case  where  this  very  point  has  been  decided  except  Green  v, 
Stone.^  It  was  raised  in  Isom  v.  Johns.^  There  the  defendant  had  been 
plaintiff  in  a  former  action;  recovered  judgment,  and  issued  execution, 
upon  which  the  defendant's  property  was  sold  by  the  sheriff.  On  the  argu- 
ment, most  of  the  English  cases  which  are  now  cited  were  referred  to.  The 
court  decided  against  the  plaintiff  on  the  ground  that  the  money  did  not 
appear  to  have  come  to  the  defendant's  use ;  not  denying  the  doctrine, 
however,  that,  if  the  defendant  bad  received  the  money,  the  plaintiff  might 
recover  it  in  this  action. 

In  Green  v.  Stone  this  very  point  was  decided  in  favor  of  the  plaintiflk 

The  principle  in  question  is  supposed  to  have  been  acted  on  in  Feltham 
V.  Terry,'  which  was  an  action  for  money  had  and  received  by  the  church- 
wardens against  the  overseers  of  the  poor,  for  money  levied  by  the  latter, 
on  a  conviction  of  one  of  the  former,  which  was  subsequently  quashed.  The 
court  held  the  plaintiff  might  sue  for  the  money  collected  by  a  sale  of  the 
property ;  or,  by  bringing  trespass,  he  might  have  recovered  the  value  of 
the  property.  This  conviction,  I  apprehend,  must  have  been  irregular; 
otherwise  the  court  would  not  have  said  trespass  might  have  been  brought. 
Trespass  surely  would  not  lie  for  collecting  the  amount  of  a  judgment  which 
was  merely  erroneous.  In  that  case,  therefore,  the  court  must  have  acted 
on  the  principle  that  the  money  was  collected  by  a  void  authority.  The 
authorities  are  clear  and  abundant  that,  in  such  a  case,  indebitatus  assvmp' 
sit  lies.     1  Bac  Abr.  261 ;  Newdigate  v.  Davy.^ 

In  the  case  of  Mead  v.  Death  k  Pollard,*  it  was  decided  that  money  paid 
upon  an  order  of  the  Quarter  Sessions  could  not  be  recovered  back,  though 
the  order  had  been  quashed  on  certiorari.  And  Tract,  Baron,  before  whom 
the  cause  was  tried,  compared  it  to  the  case  where  money  is  paid  upon  a 
judgment  which  is  afterwards  reversed  for  error,  in^  which  case  indebitatus 
assumpsit  will  not  lie.  No  reason  is  given  why  this  action  will  not  lie ;  nor 
is  any  case  referred  to  in  support  of  the  dictum.  It  is  shown,  however,  that 
in  the  English  courts  the  proper  remedy,  upon  the  reversal  of  a  judgment, 
is  a  scire  facias  qtiare  restittUionem  non^  upon  which  the  party  recovers  all 
that  he  has  lost  by  reason  of  the  judgment.*  And  if  it  appear  on  the  record 
that  the  money  is  paid,  restitution  will  be  awarded  without  a  scire  facias!' 

Cases  have  been  cited^in  which  it  is  said  that  this  action  does  not  lie  to 
recover  money  collected  under  legal  process  afterwards  vacated,  which  is 
true  as  applied  to  those  cases ;  but  the  principle  is  not  applicable  in  this 
case. 

Upon  the  whole,  my  view  of  the  question  is  this :  the  general  principle 

1  1  Har.  &  John.  406. 

«  2  Munf.  272.  •  Lofft,  207. 

*  1  Ld.  Raym.  742.  *  1  \A.  lUym.  742. 

«  Com.  Dig.  (3  B.  20.)  Cro.  Car.  699.  "^  2  Salk.  588. 
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is,  undoubtedly,  in  favor  of  sustaining  the  action.  Isom  v,  Johns,  decided 
by  the  court  of  appeals  of  Yii^nia,  is  a  plain  recognition  of  the  principle  as 
governing  this  very  case;  and  Green  v.  Stone  is  an  authority  in  point. 
These  are  opposed  only  by  a  nid  pritis  decision,  at  a  time  vhen  the  action 
for  money  had  and  received  had  not  come  into  general  use.  I  am  inclined 
to  sustain  the  action.  The  inclination  of  courts  is  to  extend  the  action  for 
mouey  had  and  received.  It  is  not  denied  that  the  plaintiff  is  entitled  to 
some  remedy  for  the  money,  though  it  was  taken  from  him  by  process  erro- 
neous merely.  Then,  why  turn  him  round  from  this  simple  action  to  the 
antiquated  remedy  by  scire  faciaa  f  I  do  not  think  the  purposes  of  justice 
require  it. 

It  is  also  contended  that  the  &ct8  in  this  case  do  not  amount  to  a  pay- 
ment of  money  to  the  defendant.  A  note  was  received  by  the  sheriff  as 
payment  of  the  execution,  by  the  direction  of  the  plaintiff  and  his  attorney. 
And  the  execution  was  returned  satisfied.  Nay,  more ;  a  judgment  has 
been  obtained;  and  the  money  actually  paid  upon  that  note.  To  what 
would  the  plaintiffs  be  restored  on  a  9ci.  fa  J  To  the  money  paid  by  the 
note,  as  money.  Eestitution  could  be  of  nothing  else.  The  difficulty  in 
Isom  V,  Johns  was  that  the  sheriff  could  not  be  held  the  plaintiff's  agent. 
The  facts  show  him  to  be  so  in  this  case. 

In  my  opinion  there  should  be  a  new  triaL 

yew  trial  granted. 


THE  BANK  OF  THE  UNITED  STATES,  Plaintiffs  in  Error, 
V.  THE  BANK  OF  WASHINGTON,  Defendants  in  Error. 

In  the  Supreme  Court  of  the  United  States,  January  Term,  1832. 

[UeporUd  in  6  Peten,  8.] 

Mr.  Lear  and  Mr.  Sergeant  for  the  plaintiffs  in  error. 

Mr.  DurUap  and  Mr.  Key  for  the  defendants  in  error. 

Mr.  Justice  Thompson  delivered  the  opiuion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia.  The  judgment  in  the  court  below  was 
given  upon  a  statement  of  facts  agreed  upon  between  the  parties,  sub- 
stantially as  follows :  — -  ^ 

Triplett  and  Neale,  in  April,  1824,  recovered  a  judgment  against  the 
Bank  of  Washington  for  eight  hundred  and  eighty-one  dollars  and  eighteen 
cents.  A  writ  of  error  was  prosecuted  by  the  Bank  of  Washington,  and 
that  judgment  was  reversed  by  this  court  at  the  January  term,  1828.  But 
whilst  that  judgment  was  in  full  force,  and  before  the  allowance  of  the  writ 

1  The  facts  being  sufficiently  stated  in  the  opinion  of  the  court,  the  statement  of  facts 
has  been  omitted.  —  En. 
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of  error,  Triplet!  and  Neale,  on  the  30th  of  August,  1824,  sued  out  an  ex- 
ecution against  the  Bank  of  Washington,  and  inclosed  it  to  Richard  Smith', 
cashier  of  the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States  at  Washington,  with  the  following  indorsement :  — 

Triplett  and  Neale  t;.  The  Bank  of  Washington. 

''  Use  and  benefit  of  the  office  of  discount  and  deposit  U.  States,  Wash- 
ington city."  Chr.  Neale.  "  Pay  to  Mr.  Brooke  Mackall."  Rd.  Smith, 
cashier.  "Received  eight  hundred  and  eighty-one  dollars  and  eighteen 
cents.''     B.  Mackall. 

B.  Mackall,  who  was  the  runner  in  the  branch  bank,  presented  the  ex- 
ecution to  the  Bank  of  Washington,  and  received  the  amount  due  thereon, 
on  the  9th  of  September,  1824.  At  the  time  of  receiving  the  same,  William 
A.  Bradley,  cashier  of  the  Bank  of  Washington,  verbally  gave  notice  to  said 
Mackall,  that  it  was  the  intention  of  the  Bank  of  Washington  to  appeal  to 
the  Supreme  Court,  and  that  the  said  office  of  discount  and  deposit  would 
be  expected,  in  case  of  reversal  of  the  judgment,  to  refund  the  amount. 
Mackall  paid  the  money  over  to  Smith,  who  entered  it  to  the  credit  of 
Neale,  one  of  the  plaintiffs  in  the  execution.  Before  the  execution  was 
sent  to  Smith,  Neale  had  promised  him  to  appropriate  the  money  ex- 
pected to  be  recovered  from  the  Bank  of  Washington,  to  reduce  certain 
accommodation  discounts,  which  he  had  running  in  the  office  of  discount 
and  deposit.  Smith,  when  he  received  the  execution  with  the  indorsement 
thereon,  understood  and  considered  that  it  was  for  collection,  and  the 
money  when* received  by  him  was  deposited  to  Neale's  credit  generally,  and 
he  would  have  sent  the  money  to  him  at  Alexandria  if  he  had  requested 
him  so  to  do,  or  would  have  paid  his  check  for  the  amount.  Immediately 
on  the  receipt  of  the  money,  Smith  wrote  to  Neale  informing  him  thereof, 
and  asking  him  for  specific  directions  how  to  apply  it ;  which  letter  Neale 
immediately  answered,  giving  him  directions,  and  the  money  was  applied 
according  to  such  directions. 

Upon  this  statement  of  facts  the  court  below  gave  judgment  for  the 
plaintiffs ;  to  reverse  which,  the  present  writ  of  error  has  •l)een  brought. 

That  the  Bank  of  Washington,  on  the  reversal  of  the  judgment  of  Triplett 
and  Neale,  is  entitled  to  restitution  in  some  form  or  manner,  is  not  denied. 
The  question  is,  whether  recourse  can  be  had  to  the  Bank  of  the  United 
States,  under  the  circumstances  stated  in  the  case  agreed.  When  the 
money  was  paid  by  the  Bank  of  Washington,  the  judgment  was  in  full 
force,  and  no  writ  of  error  allowed,  or  any  measures  whatever  taken,  which 
could  operate  as  a  svperaedeas  or  stay  of  the  execution.  Whatever  there- 
fore, was  done  under  the  execution,  towards  enforcing  payment  of  the  judg- 
ment, was  done  under  authority  of  law.  Had  the  marshal,  instead  of  the 
runner  of  the  bank,  gone  with  the  execution  and  received  the  money,  or 
coerced  payment,  he  would  have  been  fully  justified  by  authority  of  the 
execution ;  and  no  declaration  or  notice  on  the  part  of  the  Bank  of  Wasfar 
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iiigtou  of  an  iutention  to  appeal  to  the  Supreme  Court  would  have  rendered 
hiB  proceedings  illegal,  or  made  him  in  any  manner  responsible  to  the  de- 
fendants in  the  execution.  Suppose  it  had  become  necessary  for  the  mar- 
shal to  sell  some  of  the  property  of  the  bank  to  satisfy  the  execution,  the 
purchaser  would  have  acquired  a  good  title  under  such  sale,  although  the 
bank  might  have  forbid  the  sale,  accompanied  by  a  declaration  of  an  inten- 
tion to  bring  a  writ  of  error.  This  could  not  revoke  the  authority  of  the 
officer,  and  while  that  continued,  whatever  was  done  under  the  execution 
would  be  valid.  It  is  a  settled  rule  of  law,  that  upon  an  erroneous  judg- 
ment, if  there  be  a  regular  execution,  the  party  may  justify  under  it  until 
the  judgment  is  reversed ;  for  an  erroneous  judgment  is  the  act  of  the 
court.^  If  the  marshal  might  have  sold  the  property  of  the  bank  and  given 
a  good  title  to  the  purchaser,  it  is  difficult  to  discover  any  good  reason  why 
a  payment  made  by  the  bank  should  not  be  equally  valid,  as  it  respects  the 
rights  of  third  persons.  In  neither  case  does  the  party  against  whom  the 
erroneous  judgment  has  been  enforced^  lose  his  remedy  against  the  party  to 
the  judgment.  On  the  reversal  of  the  judgment,  the  law  raises  an  obliga- 
tion in  the  party  to  the  record,  who  has  received  the  benefit  of  the  erro- 
neous judgment,  to  make  restitution  to  the  other  party  for  what  he  has 
lost.  And  the  mode  of  proceeding  to  effect  this  object  must  be  regulated 
according  to  circumstances.  Sometimes  it  is  done  by  a  writ  of  restitution, 
without  a  scire  faeicu ;  when  the  record  shows  the  money  has  been  paid, 
and  there  is  a  certainty  as  to  what  has  been  lost.  In  other  cases,  a  scire, 
facicu  may  be  necessary,  to  ascertain  what  is  to  be  restored.'  And,  no 
doubt,  circumstances  may  exist  where  an  action  may  be  sustained  to  recover 
back  the  money.*  But  as  it  respects  third  persons,  whatever  has  been  done 
under  the  judgment,  whilst  it  remained  in  full  force,  is  valid  and  binding. 
A  contrary  doctrine  would  be  extremely  inconvenient,  and  in  a  great  meas- 
ure tie  up  proceedings  under  a  judgment,  during  the  whole  time  within 
which  a  writ  of  error  may  be  brought.  If  the  bare  notice  or  declaration  of 
an  intention  to  bring  a  writ  of  error  will  invalidate  what  is  afterwards  done, 
should  the  judgment  at  any  future  day  be  reversed,  it  would  virtually,  in 
many  cases,  amount  to  a  stay  of  proceedings  on  the  execution.  No  such 
rule  is  necessary  for  the  protection  of  the  rights  of  parties.  The  writ  of 
error  may  be  so  taken  out  as  to  operate  as  a  supersedeas.  Or,  if  a  proper 
case  can  be  made  for  the  interference  of  a  oourt  of  chancery,  the  execution 
may  be  stayed  by  injunction. 

It  has  been  argued,  however,  on  the  part  of  the  defendants  in  error,  that 
the  Bank  of  the  United  States  stands  in  the  character  of  assignees  of  the 
judgment,  and  is  thereby  subjected  to  the  same  responsibility  as  the  origi- 
nal parties,  Triplett  and  Neale. 

Without  entering  into  the  inquiry  whether  this  would  vary  the  case,  as 

1  1  Stra.  509  ;  1  Ver.  195.        *  2  Salk.  587,  588  ;  Tidd*8  Prac.  9S6,  1187,  1188. 

•  6  Cow.  297. 
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to  the  responsibility  of  the  plaintiff  in  error,  the  evidence  does  not  warrant 
the  conclusion  that  the  Bank  of  the  United  States  stands  in  the  character 
of  assignees  of  the  judgment.  There  is  neither  the  form  or  the  substance 
of  an  assignment  of  the  judgment.  No  reference  whatever,  either  written 
or  verbal,  is  made  to  it.  The  mere  indorsement  on  the  execution,  "  use 
and  benefit  of  the  office  of  discount  and  deposit  of  the  United  States, 
Washington  city,"  cannot,  in  its  utmost  extent,  be  considered  anything 
more  than  an  authority  to  receive  the  money,  and  apply  it  to  the  use  of 
the  party  receiving  it.  It  is  no  more  an  assignment  of  the  judgment  than 
if  the  authority  had  been  given  by  a  power  of  attorney  in  any  other  man- 
ner, or  by  an  order  drawn  on  the  Bank  of  Washington.  The  whole  course 
of  proceeding  by  the  cashier  of  the  office  of  discount  and  deposit,  shows 
that  he  understood  the  indorsement  on  the  execution  merely  as  an  author- 
ity to  receive  the  money  subject  to  the  order  of  Neale,  with  respect  to  the 
disposition  to  be  made  of  it.  He  did  not  deal  with  it  as  an  assignee, 
having  full  power  and  control  over  the  money,  but  as  an  agent,  subject  to 
the  order  of  his  principal.  He  passed  it  to  his  credit  on  the  proper  books 
of  the  office ;  and  wrote  to  him,  asking  specific  directions  how  the  money 
should  be  applied.  He  received  his  directions,  and  applied  it  accordingly ; 
and  all  this  was  done  six  months  before  the  allowance  of  the  writ  of 
error. 

It  is  said,  however,  that  although  Mr.  Smith  might  have  considered  him- 
self a  mere  agent  to  collect  the  money,  the  Bank  of  Washington  had  no 
reason  so  to  consider  him.  There  is  nothing  in  the  case  showing  that  the 
Bank  of  Washington  had  any  information  on  the  subject,  except  what  was 
derived  from  the  indorsement  on  the  execution ;  and  if  that  did  not  au- 
thorize such  conclusion,  the  plaintiff  in  error  is  not  to  be  prejudiced  by  such 
misapprehension.  It  was  a  construction  given  to  a  written  instrument,  and 
if  that  construction  has  been  mistaken  by  the  defendant  in  error,  it  is  not 
the  fault  of  the  opposite  party. 

But  again,  it  is  said  the  payment  of  the  money  was  accompanied  with 
notice  of  an  intention  to  appeal  to  the  Supreme  Court ;  and  that,  in  case 
of  reversal,  it  would  be  expected  that  the  office  of  discount  and  deposit 
would  refund  the  money. 

If  the  plaintiff  in  error  could  be  made  responsible  by  any  such  notice, 
given  even  in  the  roost  direct  and  explicit  manner,  that  which  was  given 
could  not  reasonably  draw  after  it  any  such  consequence.  It  is  vague  in 
its  terms,  and  does  not  assert  that  the  office  of  discount  and  deposit  would 
be  held  responsible  to  refund  the  money,  but  only  that  it  would  be  ex- 
pected that  it  would  be  done.  This  is  not  the  language  of  one  who  was 
asserting  a  legal  right,  or  laying  the  foundation  for  a  legal  remedy.  And 
there  is  no  evidence  that  even  this  was  communicated  to  the  office. 

But  the  answer  to  the  argument  is,  that  no  notice  whatever  could  change 
the  rights  of  the  parties,  so  as  to  make  the  Bank  of  the  United  States 
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responsible  to  refund  the  money*  When  the  money  was  paid,  there  was  a 
legal  obligation  on  the  part  of  the  Bank  of  Washington  to  pay  it ;  and  a 
legal  right  on  the  part  of  Triplett  and  Neale  to  demand  and  receive  it,  or 
to  enforce  payment  of  it  under  the  execution.  And  whatever  was  done 
under  that  execution,  whilst  the  judgment  was  in  full  force,  was  valid  and 
binding  on  the  Bank  of  Washington,  so  far  as  the  rights  of  strangers  or 
third  persons  are  concerned.  The  reversal  of  the  judgment  cannot  have  a 
retrospective  operation,  and  make  void  that  which  was  lawful  when  done. 
The  reversal  of  the  judgment  gives  a  new  right  or  cause  of  action  against 
the  parties  to  the  judgment,  and  creates  a  legal  obligation  on  their  part  to 
restore  what  the  other  party  has  lost,  bj'  reason  of  the  erroneous  judgment ; 
and  as  between  the  parties  to  the  judgment,  there  is  all  the  privity  neces- 
sary to  sustain  and  enforce  such  right ;  but  as  to  strangers  there  is  no  such 
privity  :  and  if  no  legal  right  existed  when  the  money  was  paid,  to  recover 
it  back,  no  such  right  could  be  created  by  notice  of  an  intention  so  to  do. 
Where  money  is  wrongfully  and  illegally  exacted,  it  is  received  without  any 
legal  right  or  authority  to  receive  it ;  and  the  law,  at  the  very  time  of  pay- 
ment, creates  the  obligation  to  refund  it  A  notice  of  iutentioa  to  recover 
back  the  money  does  not,  even  in  such  cases,  create  the  right  to  recover  it 
back ;  that  results  from  the  illegal  exaction  of  it,  and  the  notice  may  serve 
to  rebut  the  inference  that  it  was  a  voluntary  payment,  or  made  through 
mistake. 

The  judgment  must  accordingly  be  reversed;  and  judgment  entered  for 
the  defendant  in  the  court  below. 


JONATHAN  C.   STEVENS  v.   GERSHOM  M.  FITCH  and  Another. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  September 

Term,  1846. 

[Reported  in  11  Metcalf,  24a] 

Assumpsit  to  recover  $709.89,  money  had  and  received  by  the  defen- 
dants to  the  use  of  the  plaintiff.  At  the  trial  before  Dewet,  J.,  the  fol- 
lowing facts  appeared  in  evidence :  — 

The  defendants,  in  1840,  recovered  judgment,  in  the  Court  of  Common 
Pleas,  against  Stephen  Stevens,  for  damages  and  costs  of  suit,  on  a  com- 
plaint against  him  for  flowing  their  lands  by  means  of  a  mill  dam.  Ex- 
ecution issued  on  that  judgment,  and  was  levied,  on  the  9th  of  March, 
1841,  upon  said  Stephen's  real  estate.  On  the  1st  of  March,  1842,  the 
plaintiff  paid  the  defendants  $709.89,  and  they  gave  him  a  receipt  for  that 
sum,  ''in  full  o^  an  execution  against  Stephen  Stevens.''  Said  Stephen 
died  in  1842. 
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At  the  September  term  of  this  court,  in  1845,  the  aforesaid  judgment  of 
the  Court  of  Common  Pleas  was  vacated,  on  a  writ  of  certiorari  brought  by 
the  administrator  of  said  Stephen's  estate.    See  7  Met.  605. 

The  defendants  insisted  that  the  cause  of  action,  if  any,  accrued  to  said 
Stephen,  and  that  an  action  for  the  recovery  of  said  $709.89  could  be  main- 
tained only  by  his  administrator,  and  that  there  was  no  such  privity  be- 
tween the  defendants  and  the  plaintiff,  as  entitled  him  to  maintain  this 
action. 

The  plaintiff  showed  that  he  was  the  sole  party  in  interest,  and  that, 
although  the  proceedings  on  the  complaint  for  flowing  the  defendants'  lauds 
were  nominally  against  Stephen  Stevens,  on  whose  land  the  said  mill-dam 
was  erected,  yet  that  the  mill,  which  was  carried  by  the  water  raised  by 
said  dam,  was  owned  by  the  plaintiff,  and  was  on  his  laud  ;  that  the  plain- 
tiff had  assumed  all  the  responsibility,  and  that  this  was.  known  to  the 
defendants;  and  that  the  plaintiff  had  given  a  bond  to  said  Stephen  to 
save  him  harmless  from  all  damages  and  costs  that  might  be  recovered 
against  him  on  the  defendants'  aforesaid  complaint 

The  case  was  taken  from  the  jury,  under  an  agreement  of  the  parties 
that  if  it  would  have  been  competent  for  the  jury  to  find  a  verdict  for  the 
plaintiff,  and  if  the  court  would  have  sustained  such  verdict,  then  the  de- 
fendants should  be  defaulted ;  but  that  the  plaintiff  should  become  non- 
suit, if  he  is  not,  in  the  opinion  of  the  court,  entitled  to  recovei:  in  this 
action. 

Barnard  and  Sumner  for  the  plaintiff. 

Bishop  for  the  defendants. 

Wilde,  J.  We  are  clearly  of  opinion  that  a  verdict  for  the  plaintiff 
would  be  well  maintained  by  the  evidence,  and  that  a  verdict  for  the  de- 
fendants could  not  be  sustained  upon  the  facts  proved,  as  to  which  there 
is  no  conflicting  evidence. 

The  only  defence  relied  on  is,  that  there  is  no  privity  of  contract  between 
the  present  parties,  and  that  the  action  should  have  been  brought  in  the  name 
of  Stephen  Stevens's  administrator.  But  there  is  no  ground  for  this  defence. 
The  money  now  sued  for  was  paid  by  the  plaintiff,  not  as  the  agent  or  at- 
torney of  Stephen  Stevens,  who  was  only  a  nominal  party.  The  plaintiff' 
was  the  sole  party  in  interest,  and  he  paid  the  money,  on  his  own  account, 
which  he  was  obliged  to  pay,  on  a  consideration  which  has  failed ;  and  this 
shows  a  privity  of  contract  implied  by  law.  In  the  cases  cited  in  support 
of  the  defence,  it  appeared  that  the  money  paid  was  paid  by  an  agent 
The  contrary  is  proved  in  the  present  case ;  for  the  plaintiff  paid  his  own 
money,  and  in  no  sense  can  he  be  considered  as  the  agent  of  Stephen 
Stevens.     Judgment  for  the  plaintiff  would  be  a  good  bar  to  an  action  by 

the  administrator  of  Stephen  Stevens. 

Defendants  defauUed. 


SECT.  I.]  CHANDLER  V.   SANGER.  385 


MALCOLM   CHANDLER  v,  SAMUEL  SANGER  and  Another. 
Ik  the  Supreme  Judicial  Court  of  Massachusetts,  January  Term,  1874. 

[Reported  in  114  Massachusettt  Reports,  864.] 

Contract  for  money  had  and  received.  At  the  trial  in  the  Superior 
Court,  before  Rockwell,  J.,  the  plaintiff,  in  opening  his  case,  stated  that 
he  expected  to  prove  that  the  plaintiff  was  a  dealer  in  ice,  and  furnished 
ice  each  week-day  to  parties  in  Boston,  under  contracts  to  furnish  a  certain 
amount  daily,  upon  all  week  days ;  that  his  custom  was  to  have  his  carts 
loaded  by  twelve  o'clock  on  Sunday  night,  in  order  to  start  early  Monday 
morning ;  that  any  failure  on  the  part  of  the  plaintiff  to  furnish  his  cus- 
tomers with  ice  on  Monday  would  be  a  great  injury  to  him ;  that  Monday 
morning,  July  12,  1869,  he  had  standing  in  his  sheds  at  Brighton,  adjoin- 
ing his  ice-house,  five  heavy  two-horse  teams  loaded  with  ice,  ready  to  start 
for  Boston  before  light ;  that  the  defendant  Sanger  held  his  promissory 
note  abd  had  proved  it  against  his  estate  in  insolvency ;  that  in  the  insol- 
vency proceeding  he  had  obtained  his  discharge  ;  that  the  defendants  knew 
these  facts ;  that  the  defendant  Sanger  and  the  other  defendant,  who  was 
an  attomey-at-law,  brought  an  action  on  this  promissory  note,  under  cir- 
cumstances which  would  satisfy  the  jury  that  the  action  was  commenced 
and  carried  on  by  them  fraudulently,  with  the  purpose  of  extorting  money 
from  the  plaintiff  by  duress,  under  color  of  legal  process ;  that  in  pursu- 
ance of  this  purpose,  they  went  about  two  o'clock  on  Monday  morning 
with  a  writ  in  the  hands  of  an  officer  and  made  an  attachment  of  the  carts, 
horses,  and  harnesses;  that  the  attomey-at-law,  who  had  been  with  the 
officer  in  making  the  attachment,  went  to  the  plaintiff's  house  and  informed 
him  of  the  attachment,  and  told  him  that  none  of  the  property  so  attached 
could  go  to  Boston  unless  the  claim  should  first  be  settled  by  the  payment 
of  $300 ;  that  the  plaintiff  told  the  attorney  that  he  did  not  owe  anything, 
and  said  he  would  dissolve  the  attachment  by  giving  a  bond;  that  the 
attorney  then  told  him  that  it  would  take  three  days  to  dissolve  it,  and 
that  for  that  time  the  property  would  be  held  under  it,  and  that  his  dis- 
charge in  insolvency  did  not  cut  off  the  claim  ;  that  the  plaintiff  believed 
these  statements,  and  being  ignorant  of  the  method  of  dissolving  attach- 
ments and  being  in  fear  of  great  loss  in  his  business,  to  relieve  the  property 
from  attachment  he  paid  the  $300  to  the  attorney  under  protest,  stating 
that  he  should  claim  and  enforce  his  rights,  and  recover  back  the  money. 

The  presiding  judge  being  of  the  opinion  that  these  facts,  if  proved, 
would  not  sustain  the  action,  so  ruled  ;  whereupon,  by  consent  of  the  par- 
ties, he  reported  the  case  to  this  court  for  their  decision.  It  was  agreed 
that  if  the  court  should  be  of  opinion  that  these  fietcts,  if  proved,  were 

VOL.  II.  —  26 
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.  x>«.iiC  ^>  sustain  the  action,  then  it  was  to  stand  for  trial;  otherwise 
x...^iiicut  was  to  be  entered  for  the  defendants. 

■y.  c^ivrfM  and  J.  F,  Colby  for  the  plaintiff. 

r.  //.  Sweetser,  J.  W.  Hammond  with  him,  for  the  defendants. 

itiuTy  J.  This  is  not  an  action  of  tort,  to  recover  damages  for  malicious 
prosecution,  or  abuse  of  legal  process,  but  an  action  of  contract,  in  the 
nature  of  assumpsit,  for  money  had  and  received  by  the  defendants,  which 
they  have  no  legal  or  equitable  right  to  retain  as  against  the  plaintiff.  Al- 
though the  process  sued  out  for  the  defendant  was  in  due  form,  yet  if^  as 
was  offered  to  be  proved  at  the  trial,  he  fraudulently,  and  knowing  that  be 
had  no  just  claim  against  the  plaintiff,  arrested  his  body  or  seized  his  goods 
thereon,  for  the  purpose  of  extorting  money  from  him,  then,  according  to 
all  the  authorities,  the  payment  of  money  by  the  plaintiff,  in  order  to  re- 
lease himself  or  his  goods  from  such  fraudulent  and  wrongful  detention, 
was  not  voluntary,  but  by  compulsion;  and  the  money  so  paid  may  be 
recovered  back,  without  proof  of  such  a  termination  of  the  former  suit  as 
would  be  necessary  to  maintain  an  action  for  malicious  prosecution.  Wat- 
kins  V,  Baird ;  ^  Shaw,  C.  J.,  in  Preston  v,  Boston  ;  *  Benson  v.  Monroe ;  • 
Carew  v.  Rutherford ;  ^  Richardson  v.  Duncan ; '  Sartwell  v.  dorton.^ 
Gibson,  C.  J.,  in  Col  well  v,  Peden;'  Cadaval  ».  Collins;'  Parke,  B.,  in 
Gates  V.  Hudson,*  and  in  Parker  v,  Bristol  &  Exeter  Railway  Co.^^ 

Xew  trial  orderecL 


JOHN  B.  SCHGLEY,  Executor,  et  al,  Respondents,  v.  WILLIAM   L. 

HALSEY,  Executor,  etc..  Appellant. 

In  the  Court  op  Appeals  op.  New  York,  February  19,  1878. 

[ReporUd  in  72  New  York  Reports,  678.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court,  in 
the  fourth  judicial  department  in  favor  of  plaintiff,  entered  upon  an  order 
overniling  exceptions  and  directing  judgment  upon  a  verdict 

This  action  was  brought  originally  against  George  Hart  Mumford  and 
Anne  E.  Mumford  to  recover  a  sum  of  money,  upon  grounds  stated  in  the 
complaint  substantially  as  follows :  Gn  the  10th  of  September,  Elizabeth 
G.  Scholey  died,  leaving  a  will,  under  which  the  plaintiff,  one  Worcester, 
and  George  H.  Mumford  were  appointed  her  executors.  Worcester  was  re- 
moved, and  Mumford  died  September  30,  1871,  leaving  a  will,  of  which 

1  6  Mass.  506.  «  12  Pick.  7,  14.  •  7  Cash.  125,  131. 

*  106  Mass.  1,  11,  eiseq,  «  8  N.  H.  508.  «  28  Vt,  870. 

7  3  Watts,  827,  828.  •  4  A.  &  E.  858.  >  6  Ex.  846,  848. 

w  6  Ex.  702,  705. 
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the  said  George  Hart  Mumford  and  Anne  K  Mumford  were  the  executors. 
At  the  time  of  his  death  he  had  in  his  possession  as  executor  of  Mrs. 
Scholej  certain  United  States  bonds,  and  these  came  into  the  hands  of  his 
executors  as  such ;  the  plaintiff  demanded  the  bonds,  and  afterwards  (No- 
vember 8, 1871),  obtained  an  order  from  the  surrogate  of  Monroe  county, 
requiring  one  of  thera  (George  Hart  Mumford)  "  forthwith  to  deliver  the 
bonds  to  the  plaintiff.*'  Defendants  refused  to  do  so,  alleging  that  commis- 
sions were  due  to  the  estate  of  George  H.  Mumford,  and  that  those  should 
be  first  paid.  This  claim  was  disputed  by  the  plaintiff;  and  thereupon  the 
surrogate  having  jurisdiction  of  the  matter  of  said  accounts  decided  in  favor 
of  the  claim,  and  adjudged  that  they  were  as  such  executors  entitled  to  the 
money  claimed  in  this  action,  as  upon  payment  over  by  George  H.  Mum- 
ford of  said  bonds  in  his  lifetime.  That  the  plaintiff  thereupon  paid  the 
money  and  received  the  bonds.  The  surrogate  afterwards  reversed  his 
decision  as  erroneous  "in  matter  of  law."  The  complaint  then  alleges 
"  that  before  the  commencement  of  this  action  a  demand  was  made  upon 
the  said  defendants  in  his  behalf  for  said  sum  of  $474.77,  which  was  refused." 
A  judgment  was  asked  against  them  for  the  amount. 

The  answer  denies  that  the  defendants  refused  to  give  up  the  bonds,  but 
on  "  the  contrary  agreed  and  offered  to  deliver  them  up  "  upon  the  payment 
of  such  sums  as  should,  upon  accounting  before  the  surrogate,  be  found  due 
to  the  estate  of  the  deceased  executor,  George  H.  Mumford;  that  the 
claim  for  commissions  was  submitted  to  the  surrogate,  who  determined  the 
amount  due  for  commissions,  "  and  thereupon  plaintiff  called  upon  defend- 
ants "  and  paid  them  **  the  amount  so  determined,  and  the  defendants  there- 
upon delivered  up  said  bonds.*'  The  case  has  been  to  this  court  twice  be- 
fore the  present  appeal.  (See  60  N.  Y.  498  :  64  id.  521.)  Between  the 
second  trial  and  the  decision  in  this  court,  George  Hart  Mumford 
died,  and  the  action  was  continued  against  Anne  £.  Mumford,  as  sur- 
vivor. She  subsequently  died,  and  the  action  was  revived  and  continued 
against  her  executor,  the  present  defendant.  Upon  trial  it  appeared  that 
the  demand  for  a  return  of  the  sum  paid  was  made  of  George  Hart  Mumford  ; 
the  facts  were  proved  substantially  as  alleged  in  complaint.  Defendant's 
counsel  moved  to  dismiss  the  complaint,  on  the  ground  that  plaintiff  could 
not  maintain  the  action  against  the  present  defendant,  which  motion  was 
denied,  and  said  counsel  duly  excepted.  Said  counsel  moved  for  a  nonsuit 
upon  the  ground,  among  others,  that  no  demand  for  repayment  of  the 
money  was  made  of  Mrs.  Mumford.  The  motion  was  denied,  and  said 
counsel  duly  excepted.     The  court  directed  a  verdict  for  plaintiff 

Geo,  F,  Danforth  for  appellant. 

W,  F,  CogtweU  for  respondent. 

Andrews,  J.  If  it  was  necessary  in  this  case  to  decide  the  question 
whether  the  original  defendants,  having  received  the  monejr  claimed  in  this 
action  under  and  by  virtue  of  the  decision  of  the  surrogate,  made  in  a! 
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matter  within  his  jurisdiction,  could  be  considered  as  having  obtained  it  by 
duress,  the  question  would  deserve  serious  consideration  before  deciding  it 
for  the  plaintiff.  The  plaintiff  paid  the  money  and  the  defendants  received 
it,  after  the  surrogate  had  decided,  upon  a  hearing  of  all  the  parties,  that 
the  defendants  were  entitled  to  it. 

Both  parties,  after  the  decision,  maintained  their  original  position  ;  the 
plaintiff  claiming  that  the  decision  of  the  surrogate  was  erroneous,  and  that 
the  defendants  were  not  entitled  to  the  commissions ;  and  the  defendants  in- 
sisting that  they  were  entitled  to  them,  and  that  the  surrogate's  decision 
was  correct.  The  plaintiff  while  this  decision  was  in  full  force  paid  the 
commissions.  The  defendants  were  justified  in  receiving  them,  by  the  de- 
cision of  the  surrogate.  Can  it  be  said,  under  such  circumstances,  that 
they  received  them  wrongfully,  or  that  they  obtained  them  by  duress,  al- 
though the  plaintiff  paid  them  to  obtain  possession  of  the  bonds  1  But  we 
pass  this  point  without  further  observation,  as  we  think  the  case  is  with 
the  plaintiff  on  the  ground  now  to  be  stated. 

The  original  decision  of  the  surrogate  was  doubtless  erroneous,  and  hav- 
ing been  subsequently  reversed  and  set  aside,  the  plaintiff  was  then  entitled 
to  recover  the  money  paid  under  the  erroneous  order.  In  Clark  v,  Pinney,* 
the  court  says :  "  That  this  action  (indebiiatutt  assumpsit)  lies  in  all  cases 
where  the  defendant  has  in  hands  money  which,  ex  aequo  et  bono,  belongs  to 
the  plaintiff.  When  money  is  collected  upon  an  erroneous  judgment  which 
subsequent  to  the  payment  of  the  money  is  reversed,  the  l^;al  conclusion 
is  irresistible,  that  the  money  belongs  to  the  person  from  whom  it  was  col- 
lected ;  of  course  he  is  entitled  to  have  it  returned  to  him."  The  same 
principle  is  recognized  in  subsequent  cases.  Maghee  v.  Kellogg,^  €rarr  0. 
Martin.' 

And  it  is  not  necessary  in  order  to  maintain  the  action,  that  the  payment 
should  have  been  coerced  by  execution.  It  is  sufficient  if  it  was  paid  after 
judgment  or  adjudication  made.  1  Stark.  N.  P.  326,  357  ;  Lott  v,  Swezey.^ 
The  original  defendants  were  bound,  therefore,  to  restore  to  the  plaintiff 
the  money  received  under  the  erroneous  decision  of  the  surrogate.  But  a 
demand  before  bringing  suit  was  necessary  in  order  to  enable  the  plaintiff 
to  recover  upon  this  view  of  the  case.  If  the  original  defendants  are  to  be 
regarded  as  joint-debtors,  and  jointly  responsible  to  the  plaintiff,  the  de- 
mand made  of  George  Hart  Mimiford  would  seem  to  have  been  sufficient 
to  sustain  the  action  against  both.  Geisler  v.  Acosta ;  ^  Blood  v.  Goodrich ;  * 
Baird  v.  Walker ;  ^  Com.  Dig.  tit.  Condition  L.,  9. 

The  action  was  brought  against  the  original  defendants  as  individuals, 
and  not  in  their  representative  capacity  as  executors  of  Geoi^e  H.  Mumford  ; 
and  the  complaint  alleges  that  the  money  sought  to  be  recovered  was  paid 

1  6  Cow.  299.  «  24  Wend.  82.  »  20  N.  Y.  806. 

*  29  Barb.  87.  »  9  N.  Y.  227.  «  9  Wend.  68. 

T  12  Barb.  298. 
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to  the  defendants,  and  a  personal  judgment  was  demanded  against  them* 
The  defendants,  in  their  answer,  allege  that  the  plaintiff  "  called  upon  the 
defendants  and  paid  them"  the  money  in  question.  We  think  the  plead- 
ings conclude  the  defendants  from  now  raising  the  question  that  the  de- 
fendants did  not  receive  the  money  as  individuals,  and  that  the  action 
could  not  be  maintained  against  them  personally  to  recover  it.  They  had 
no  right  to  take  any  charge  or  control  of  the  bonds,  as  executors  of  George 
H.  Mumford.^ 

The  suit  was  properly  revived  against  the  executor  of  the  survivor  of  the 
original  defendants.     Union  Bank  v.  Mott.^ 

The  judgment  should  be  affirmed* 

All  concur.  Judgment  affirmed. 


EXALL  V.   PARTRIDGE  and  Two  Othbm. 
In  the  King's  Bench,  June  8,  1799. 

[Reported  in  8  Term  Reports,  808.] 

This  was  an  action  upon  promises  for  money  paid,  laid  out,  and  expended 
for  the  use  of  the  defendants.  At  the  trial  before  Lord  Kenton  at  the 
sittings  after  last  term,  it  appeared  in  evidence  that  the  three  defendants 
were  lessees  of  certain  premises  by  deed  from  one  Welch,  to  whom  they 
thereby  covenanted  to  pay  the  rent,  and  that  two  of  the  defendants  after- 
wards with  the  plaintiff's  knowledge  assigned  their  interest  to  Partridge  the 
other  co-lessee,  who  was  a  coachmaker ;  subsequent  to  which  assignment 
the  plaintiff  put  his  carriage  upon  the  premises  under  the  care  of  Partridge, 
where  it  was  taken  as  a  distress  by  Welch  the  landlord  for  rent  in  arrear ; 
and  the  plaintiff,  in  order  to  redeem  it,  was  obliged  to  pay  the  rent  due, 
taking  at  the  time  a  receipt  from  Welch's  attorney  as  for  so  much  received 
on  account  of  the  three  defendants.  The  present  action  was  brought  to 
recover  that  sum.  The  plaintiff  was  nonsuited,  on  the  ground  that  the 
action  should  have  been  brought  against  Partridge  alone,  he  being  the 
pei*son  in  the  sole  possession  of  the  premises  at  the  time,  with  the  knowl- 
edge of  the  plaintiff,  who  had  trusted  him  only  with  the  possession  of  his 
property,  and  he  also  being  the  person  ultimately  responsible  to  the  other  ^ 
two  defendants ;  and  therefore  it  was  said  that  the  monej^  must  be  taken 
to  have  been  paid  for  his  use  only. 

Garj'ow  obtained  a  rule,  calling  on  the  defendants  to  show  cause  why  the 
nonsuit  should  not  be  set  aside. 

ErkHne  showed  cause. 

Garrow  and  Espinasse  in  support  of  the  rule. 

Lord  Kenton,  C.  J.     Some  propositions  have  been  stated  on  the  part  of 

1  2  R.  S.  449,  §  11.  «  27  K.  Y.  68«. 
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the  plaintiff  to  which  I  cannot  assent.  It  has  been  said  that,  where  one 
person  is  benefited  by  the  pajrment  of  money  by  another,  the  law  raises  an 
assumpsit  against  the  former :  but  that  I  deny ;  if  that  were  so,  and  I 
owed  a  sum  of  money  to  a  friend,  and  an  enemy  chose  to  pay  that  debt, 
the  latter  might  convert  himself  into  my  creditor,  nolens  voiens.  Another 
proposition  was  that  the  assignment  from  two  of  the  defendants  to  the 
third  was  not  evidence  against  the  plaintiff,  because  he  was  no  party  to  it : 
that  also  I  deny ;  it  surely  was  evidence  to  show  in  what  relation  the  par- 
ties stood  to  this  estate.  I  admit  that  where  one  person  is  surety  for  an- 
other, and  compellable  to  pay  the  whole  debt,  and  he  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may  be  recovered 
in  an  action  against  him  for  money  paid,  even  though  the  surety  did  not 
pay  the  debt  by  the  desire  of  the  principal.  But  none  of  those  points 
affect  the  present  question.  As  the  plaintiff  put  his  goods  on  the  premises 
knowing  the  interests  of  the  defendants,  and  thereby  placed  himself  in  a 
situation  where  he  was  liable  to  pay  this  money  without  the  concurrence  of 
two  of  the  defendants,  I  thought  at  the  trial  that  it  was  money  paid  to  the 
use  of  the  other  defendants  only ;  but  on  that  point  I  have  since  doubted, 
and  I  rather  think  that  the  opinion  I  gave  at  the  trial  was  not  well 
founded. 

Grose,  J.  The  question  is,  whether  the  payment  made  by  the  plaintiff 
under  these  circumstances  were  such  an  one  from  which  the  law  will  imply 
a  promise  by  the  three  defendants  to  repay  ;  I  think  it  was.  All  the  three 
defendants  were  originally  liable  to  the  landlord  for  the  rent;  there  was  an 
express  covenant. by  all,  from  which  neither  of  them  was  released;  one  of 
the  defendants  only  being  in  the  occupation  of  these  premises  the  plaintiff 
put  bis  goods  there,  which  the  landlord  distrained  for  rent,  as  he  had  a 
right  to  do ;  then  for  the  purpose  of  getting  back  his  goods  he  paid  the 
rent  to  the  landlord  which  all  the  three  defendants  were  bound  to  pay. 
The  plaintiff  could  not  have  relieved  himself  from  the  distress  without 
paying  the  rent ;  it  was  not  therefore  a  voluntary,  but  a  compulsory,  pay- 
ment ;  under  these  circumstances  the  law  implies  a  promise  by  the  three 
defendants  to  repay  the  plaintiff.  And  on  this  short  ground  I  am  of 
opinion  that  the  action  may  be  maintained. 

Lawrence,  J.  One  of  the  propositions  stated  by  the  plaintiffs  counsel 
certainly  cannot  be  supported,  that  whoever  is  benefited  by  a  payment 
'  made  by  another  is  liable  to  an  action  of  assumpsit  by  that  other ;  for  one 
person  cannot  by  a  voluntary  payment  raise  an  assumpsit  against  another. 
But  here  was  a  distress  for  rent  due  from  the  three  defendants ;  the  notice 
of  distress  expressed  the  rent  to  be  due  from  them  all ;  the  money  was  paid 
by  the  plaintiff  in  satisfaction  of  a  demand  on  all,  and  it  was  paid  by  com- 
pulsion; therefore  I  am  of  opinion  that  this  action  may  be  maintained 
against  the  three  defendants.  The  justice  of  the  case  indeed  is  that  the 
one  who  must  ultimately  pay  this  money  should  alone  be  answerable 
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here :  but  as  all  the  three  defendants  were  liable  to  the  landlord  for  the 
rent  in  the  first  instance,  and  as  by  this  payment  made  by  the  plaintiff  all 
the  three  were  released  from  the  demand  of  the  rent,  I  think  that  this 
action  may  be  supported  against  all  of  them. 

Le  Blano,  J.  Not  having  been  in  court  when  this  motion  was  first 
made,  I  have  not  formed  on  the  sudden  a  decisive  opinion  upon  this  case. 
But  at  present  the  inclination  of  my  opinion  is,  that  this  action  may  be 
maintained  against  the  three  defendants,  on  this  ground  :  the  three  defend- 
ants were  all  by  their  covenant  bound  to  see  that  the  rent  was  paid ;  by 
their  default  in  not  seeing  that  it  was  paid  the  plaintiffs  goods  were  dis- 
trained for  a  debt  due  from  the  three  defendants  to  Welch  ;  by  compulsion 
of  law  he  was  obliged  to  pay  that  debt ;  and  therefore  I  think  he  has  his 
remedy  against  the  three  persons  who  by  law  were  bound  to  pay,  and  who 
did  not  pay,  this  money.  Rule  absolute. 


GRIFFINHOOFE  v.   DAUBUZ. 
In  the  Exchequer  Ghamber,  November  29,  1855. 

[Reported  in  6  Ellii  ^  Blackburn,  740]. 

The  first  count  of  the  declaration  alleged  that  defendant,  by  deed  dated 
27th  October,  1845,  demised  a  farm  in  Sussex  to  plaintiff,  from  29th  Sep- 
tember, 1845,  for  the  term  of  twenty-one  years,  deteiminable  as  therein 
mentioned.  That  plaiutifi*  entered  and  was  possessed  till  the  demise  was 
determined  on  Michaelmas  day,  1852,  according  to  the  provisions  of  the 
deed.  The  count  then  stated  a  breach  of  a  covenant  as  to  taking  straw  at 
a  valuation. 

Second  count.  That,  after  the  determination  of  the  term  as  in  the  first 
count  mentioned,  to  wit,  1st  October,  1852,  "a  certain  sum  of  money,  to 
wit,  41/.  I2s,  lO^d.f  became  and  accrued  due  and  payable  from  the  defend- 
ant to  certain  persons ;  that  is  to  say,  to  the  Ecclesiastical  Commissioners 
for  England  and  Wales,  for  and  in  respect  of  a  certain  sum  or  rent  in  lieu 
and  stead  of  tithes,  or  a  tithe  rent  charged  upon  the  said  farm  and  land  in 
the  said  first  count  mentioned ;  which  said  sum  or  rent  the  defendant  as 
owner  of  the  said  farm,  and  entitled  to  the  rents  and  profits  thereof,  was 
liable  to  pay,  and  ought  to  have  paid ;  and  which  said  farm  and  land  was 
liable  to  the  payment  of  the  said  sum  or  rent,  as  he  the  defendant  well 
knew.  And,  the  defendant  having  neglected  and  refused  to  pay  the  said 
sum,  and  the  same  being  in  arrear  and  unpaid  as  aforesaid,  that  is  to  say, 
on"  1st  June,  1853,  "the  said  Ecclesiastical  Commissioners,  by  their 
bailiff,  duly  authorized  in  that  behalf,  for  obtaining  payment  of  the  same 
duly,  and  according  to  the  provisions  of  the  statutes  in  that  behalf,  distrained 
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for  the  said  sum  so  in  arrear  a  certain  stack  of  wheat  of  the  plaintiff,  then 
lawfully  being  upon  the  said  farm  and  land ;  and  afterwards,  in  pursuance 
of  the  provisions  of  the  said  statutes,  sold  and  disposed  of  the  said  stack  of 
wheat  for  and  in  satisfaction  of  the  said  sum  so  in  arrear  and  the  costs  and 
charges  of  the  said  distress.  By  reason  of  which  premises  the  plaiutiti'  lost 
and  was  deprived  of  the  said  stack  of  wheat.  And,  although  the  defendant 
had  notice  of  the  several  matters  in  this  count  mentioned,  and  was  requested 
by  the  plaintiff  to  indemnify  the  plaintiff  against  the  said  seizure  and  sale, 
and  to  make  good  to  him  the  loss  so  occasioned,  yet  the  defendant  has  not 
indemnified  the  plaintiff,  or  made  good  to  him  the  loss  so  occasioned,  but 
has  neglected  and  refused  so  to  do." 

Third  count,  for  money  paid. 

Fourth  count,  on  accounts  stated. 

Pleas.  (1)  As  to  1st  count  and  part  of  3d  and  4th  counts,  pay- 
ment of  money  into  court;  (2)  As  to  the  residue  of  3d  and  4th  counts, 
Nunquam  indebitatus ;  (3)  As  to  the  same  residue,  Payment ;  (4)"  As  to 
so  much  of  the  second  count  of  the  declaration  as  alleges  that  the  defend- 
ant was  liable  to  pay,  and  ought  to  have  paid,  the  sum  or  tithe  rent  in  that 
count  mentioned,"  "  that  the  defendant  was  not  liable  to  pay,  nor  ought 
he  to  have  paid,  the  said  sum  or  tithe  rent)*  or  any  part  thereof,  as  alleged  ; " 
(5)  To  the  2d  count,  "  that  the  said  stack  of  wheat  therein  mentioned  was 
not  lawfully  upon  the  said  farm  and  land  as  alleged  ; "  (6)  To  the  2d  count, 
'*  that  the  said  stack  of  wheat  therein  mentioned  was  not,  at  the  time  when 
the  same  was  so  distrained  as  therein  alleged,  or  at  any  time  after  the  de- 
termination of  the  said  term,  lawfully  on  the  part  of  the  said  farm  and  land 
where  the  same  was  so  distrained." 

The  plaintiff  took  the  money  out  of  court ;  and  issue  was  joined  on  the 
2d,  3d,  4th,  5th,  and  6th  pleas. 

A  verdict  was  found :  on  the  2d  plea,  for  plaintiff ;  on  the  3d  plea,  for 
defendant;  on  the  4th  plea,  for  defendant;  on  the  5th  plea  for  plaintiff; 
on  the  6th  plea  for  plaintiff. 

Judgment  was  entered  up  in  the  Court  of  Queen's  Bench :  "  that  the 
plaintiff  take  nothing  by  his  said  writ,  except  the  said"  sum  paid  into 
court  and  his  costs  in  that  behalf;  "  and  that  the  defendant  do  go  thereof 
without  day,  except  as  aforesaid  ;  and  that  the  defendant  do  recover  against 
the  plaintiff"  his  costs  of  defence,  after  allowing  the  plaintiff's  said 
costs. 

The  plaintiff,  in  the  Court  of  Exchequer  Chamber^  suggested  error  ;  which 
the  defendant  denied. 

The  case  was  argued  in  the  preceding  term.^ 

Bramwell,  for  the  party  suggesting  error, 

Bovillf  contra.  Cur.  adv,  vulU 

^  November  16tb.  Before  Williams  and  Cbowder,  JJ.,  and  Parks,  Aldersok,  and 
Platt,  BB. 
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Parke,  B.,  now  delivered  the  judgment  of  the  court. 

The  point  which  was  decided  in  the  Court  of  Queen's  Bench  ^  is  not  now 
raised.  That  court  quite  rightly  considered  that  the  issue  taken  by  the  4th 
plea  involved  a  personal  liability,  and  was  not  satisfied  by  the  existence  of  a 
mere  charge  on  the  land ;  and  they  considered  that  no  such  personal  lia- 
bility existed,  and  therefore  directed  the  verdict  on  this  issue  to  be  entered 
for  the  defendant.  The  allegation,  therefore,  which  is  traversed  may  be 
considered  as  off  the  record ;  and  the  question  for  us  is,  what  is  to  be  done 
with  the  record  so  modified. 

It  is  argued  that  enough  remains  untraversed  to  entitle  the  plaintiff  to 
judgment ;  and  that,  there  being  also  other  traverses  to  the  same  count, 
which  are  found  for  the  plaintiff,  the  plaintiff,  according  to  Negelen  v. 
Mitchell,^  would  be  entitled  to  judgment.  But  the  question  is,  whether 
enough  does  remain. 

The  allegation,  that  the  defendant  well  knew  that  the  farm  and  land 
were  liable  to  the  payment  is  clearly  not  enough.  Then  there  is  an  allega- 
tion that  the  stack  was  lawfully  on  the  farm.  Does  that  raise  an  implied 
promise,  or  require  the  defeudaut  to  indemnify  the  plaintiff  for  the  loss 
which  he  has  suffered  by  his  stack  being  distrained  and  sold]  We  all 
agree  that  no  such  liability  arises.  There  may  be  many  cases  in  which 
the  stack  would  be  lawfully  ou  the  faim,  and  yet  the  defendant  would  not 
be  bound  to  indemnify  the  plaintiff  for  the  distress.  One  case  may  be  put, 
which  seems  in  fact  to  have  been  shown  at  the  trial  to  have  actually  oc- 
curred :  the  plaintiff  may  have  had  permission  to  leave  the  stack  on  the 
fau'm  for  his  own  convenience.  Something  seems  to  have  been  said,  at 
earlier  stages  of  the  case,  as  to  this  having  been  allowed  on  the  terms  of  the 
plaintiff  paying  the  rent-charge  which  accrued  next  after  the  expiration  of 
the  term.  Supposing  that  to  be  so,  there  would  be  no  implied  undertaking 
by  the  defendant  to  repay  the  plaintiff  the  value  of  the  stack  distrained  ; 
the  stack  would,  in  such  a  case,  be  lawfully  on  the  land  ;  but  the  payment 
of  the  rent  ought  to  come  from  the  plaintiff  himself.  Again,  it  is  quite 
consistent  with  this  count  that  a  new  term  may  have  been  granted  to  a 
stranger,  who  has  given  permission  to  the  plaintiff  to  keep  his  stack  on 
the  farm.  That  could  raise  no  obligation  on  the  part  of  the  landlord. 
Again,  we  might  suppose  that  the  stack  was  on  a  cart  which  was  passing 
over  the  premises  in  exercise  of  a  right  of  way.  There  is  therefore  no  al- 
legation showing  any  privity  entitling  the  plaintiff  to  recover  in  any  form 
of  action.  Judgment  affirmed, 

1  Grifl5nhoofe  v,  Daubiu,  4  El.  &  Bl.  230.  «  7  M.  &  W.  612. 
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ENGLAND  v.   MARSDEN. 
In  the  Common  Pleas,  April  23,  1866. 

[Repo)-ted  in  Law  Reports,  1  Common  Pleas,  629.] 

This  was  an  action  for  money  lent,  money  paid,  interest,  and  money  due 
upon  accounts  stated. 

First  plea,  never  indebted. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
Middlesex  after  last  Michaelmas  term.  The  facts  material  to  the  present 
question  were  as  follows :  On  the  2d  of  June,  1860,  the  defendant,  in  con- 
sideration of  a  past  debt  of  100/.,  and  a  present  advance  of  SOL,  by  bill  of 
sale  assigned  to  the  plaintiff  all  the  housel)old  furniture,  goods,  etc.,  upon 
the  messuage  and  premises  known  as  the  Gospel  Oak,  Circus  Road,  Kentish 
Town,  subject  to  redemption  on  payment  of  the  180Z.  by  weekly  instal- 
ments of  3/.  10«.  each ;  the  whole  to  become  due  upon  default  in  payment 
of  any  one  weekly  instalment,  and  the  plaintiff  to  be*  at  liberty  in  that 
event  to  take  possession  and  sell  the  goods,  etc.  On  the  9th  of  July,  1860, 
the  defendant  was  arrested,  and  he  afterwards  obtained  his  discharge  under 
the  Insolvent  Debtor's  Act,  1  «k  2  Vict.  c.  110.  On  the  10th  of  July, 
18G0,  the  plaintiff  took  possession  under  the  bill  of  sale,  but  allowed  the 
goods  to  remain  upon  the  premises,  and  the  defendant's  wife  and  family  to 
reside  there  and  carry  on  the  business  until  the  23d  of  October,  when  the 
landlord  distrained  for  a  quarter's  rent  which  became  due  on  the  29th  of 
September.  On  the  26th  of  October  the  plaintiff  paid  the  quarter's  rent 
and  6/.  9«.  for  expenses,  which  sums  (amongst  others)  he  now  sought  to 
recover  from  the  defendant  in  this  action  as  a  payment  made  to  release  his 
goods  from  a  claim  for  which  the  defendant  was  legally  responsible. 

In  answer  to  a  question  put  to  them  by  the  learned  judge,  the  jury  found 
that  the  plaintiff  had  no  express  authority  from  the  defendant  to  keep  the 
goods  upon  the  premises ;  and,  under  his  direction,  a  verdict  was  found  for 
the  plaintiff  for  8Z.  4«.  6<i.,  and  leave  was  reserved  to  him  to  move  to  increase 
it  by  the  sum  of  42/.  9<. 

Montagu  Chamber s,  Q.  C,  accordingly  obtained  a  rule  »m,  relying  upon 
the  case  of  Exall  v.  Partridge.^ 

If.  T,  Cole  showed  cause. 

Montagu  Chambers,  Q.  C,  and  Butt  in  support  of  the  rule. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
facts  are  these :  The  plaintiff  having,  on  the  10th  of  July,  1860,  taken 
possession  of  certain  goods  iu  the  defendant's  house  under  a  bill  of  sale, 
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allowed  them  to  remain  upon  the  premises  until  after  the  29th  of  Septem- 
ber, on  which  day  a  quarter's  rent  became  due.  The  landlord  afterwards 
distrained  for  the  rent,  and  the  plaintiff  freed  his  goods  from  that  distress 
by  payment  of  the  sum  claimed,  and  now  seeks  to  recover  it  back  from  the 
defendant  as  money  paid  for  his  benefit  and  at  bis  request.  The  propo- 
sition which  has  been  contended  for  on  the  part  of  the  plaintiff  \»,  that 
w^here  the  owner  of  goods  places  them  upon  the  premises  of  another,  and 
rent  becomes  due,  and  the  landlord  distrains  the  goods,  and  the  owner  pays 
the  landlord's  claim  in  order  to  release  his  goods,  the  payment  so  made  is 
a  payment  made  under  compulsion  of  law,  and  may  be  recovered  in  an 
action  against  the  tenant ;  and  for  this  Exall  v.  Partridge  ^  is  relied  on. 
There  is,  however,  one  great  distinction  between  that  case  and  this.  There, 
Partridge  was  a  coachmaker,  and  Exall  at  his  request  bailed  his  carriage 
with  him.  The  landlord  distrained  it  for  rent,  and  Exall  cleared  it  from 
that  burthen  by  paying  the  sum  claimed ;  and  it  was  held  that  the  action 
lay,  because  the  carriage  was  left  upon  the  defendant's  premises  at  the 
defendant's  request  and  for  his  benefit.  Here,  however,  the  plaintiff's 
goods  were  upon  the  defendant's  premises  for  the  benefit  of  the  owner  of 
the  goods,  and  without  any  request  of  the  defendant.  The  plaintiff  hav- 
ing seized  the  goods  under  the  bill  of  sale,  they  were  his  absolute  property. 
He  had  a  right  to  take  them  away ;  indeed  it  was  his  duty  to  take  them 
away.  He  probably  left  them  on  the  premises  for  his  own  purposes,  in 
order  that  he  might  sell  them  to  more  advantage.  At  all  events,  they 
were  not  left  there  at  the  request  or  for  the  benefit  of  the  defendant.  It 
is  to  my  mind  precisely  the  saibe  as  if  he  had  placed  the  goods  upon  the 
defendant's  premises  without  the  defendant's  leave,  and  the  landlord  had 
come  in  and  distrained  them. 

Byles,  J.  I  am  of  the  same  opinion.  The  case  is  clearly  distinguishable 
from  Exall  v.  Partridge,*  which  has  been  recognized  often.  As  I  collect  the 
facts,  the  payment  was  exclusively  for  the  advantage  of  the  plaintiff,  and 
in  no  degree  for  that  of  the  defendant.  There  is  no  evidence  of  any  re- 
quest on  the  defendant's  part..  The  leaving  the  goods  upon  the  premises 
was  the  plaintiff's  own  act,  for  his  own  advantage.  There  is  nothing  from 
which  the  law  can  imply  a  promise  to  pay. 

Keating,  J.  I  am  of  the  same  opinion.  The  case  of  Exall  v.  Partridge,* 
which  is  plainly  distinguishable  from  this,  is  an  illustration  of  the  rule  of 
law,  that,  where  one  man  is  compelled  to  pay  a  debt  for  which  another  is 
legally  responsible,  the  law  will  imply  a  promise  by  the  latter  to  indemnify 
the  former.  But  here  the  plaintiff  was  not  compelled  to  pay  the  rent 
within  the  meaning  of  that  rule,  because  he  voluntarily  and  for  his  own 
advantage  allowed  the  goods  to  remain  upon  the  premises  whilst  the  rent 
was  accruing.  We  do  not,  therefore,  in  any  degree,  impugn  the  rule  which 
has  been  refeiTed  to. 
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Montague  Smith,  J.  I  am  of  the  same  opinion.  The  facts  obviouBly 
distinguish  this  case  from  Exall  v.  Partridge.^  The  plaintiff  by  his  own 
voluntary  act,  and  without  any  request  of  the  defendant,  express  or  im- 
plied, placed  his  goods  in  a  position  to  enable  the  landlord  to  seize  them. 
He  probably  thought  it  would  be  more  to  his  own  advantage  if  he  allowed 
the  goods  to  remain  upon  the  premises  until  a  new  tenant  was  obtained, 
inasmuch  as  they  would  in  that  case  command  a  better  price.  He  was  not 
ignorant  of  the  accruing  claim  of  the  landlord.  The  jury  found  that  he 
had  no  express  authority  fix>m  the  defendant  to  leave  the  goods  on  the 
premises.  If  the  defendant  had  been  asked,  in  all  probability  he  would 
have  declined  to  give  such  authority.  This,  moreover,  is  a  very  stale 
claim.  Eule  discharge. 


EDMUNDS   V,   WALLINGFORD. 
In  the  Court  op  Appeal,  March  18,  1885. 

[Reported  in  Law  Reports,  14  Queen's  Bendt  Division,  811.] 

Action  upon  an  agreement  dated  the  8th  of  May,  1879,  and  in  the 
alternative  for  money  received,  and  in  the  alternative  for  money  paid.  At 
the  trial  before  Huddleston,  B.,  without  a  jury,  the  learned  judge  gave 
judgment  for  the  plaintiff  for  1200/.,  and  the  defendant  appealed. 

The  facts  of  the  case  are  stated  in  the  judgment  of  the  Court  of  Appeal 
hereinafter  set  forth. 

A,  JR.  Jelff  Q.  C,  and  Johnston  WaUon,  C»  Johiston  Edvxirds  with  them, 

for  the  plaintiff. 

Finlayy  Q.  C,  and  W,  Baugh  Allen,  for  the  defendant. 

Cur,  adv.  vult. 

The  following  written  judgment  of  the  court  (Loixi  Coleridge,  C.  J., 
Sir  James  Hansen,  and  Lindley,  L.  J.)  was  delivered  by 

LiNDLEV,  L.  J.  The  plaintiff  in  this  action  is  the  trustee  in  bankruptcy 
of  two  sons  of  the  defendant,  and  the  action  is  brought  to  recover  1200/. 
promised  by  the  defendant  to  be  paid  to  the  plaintiff,  as  such  trustee,  and 
in  the  alternative  the  plaintiff  claims  1 300/.,  the  sum  realized  by  the  sale 
of  goods  belonging  to  the  sons,  but  seized  and  sold  under  a  judgment  re- 
covered against  the  defendant.  The  defendant  alleges  that  there  was  no 
consideration  for  his  promise  to  pay  the  1200/.,  and  that  the  goods  seized 
were  his  own  goods  and  not  those  of  his  sons. 

In  order  to  understand  this  controversy,  it  is  necessary  to  state  the 
circumstances  which  led  to  it.     They  were  shortly  as  follows  :  — 

In  April,  1876,  the  defendant  bought  the  business  of  an  ironmonger  in 
Andover  in  his  own  name,  but  for  bis  son  William.     The  greater  part  of 
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the  purchase-money  was  paid  by  the  defendant.  The  lease  of  the  place 
where  the  business  was  carried  on  was  taken  in  his  name ;  his  wife  lived 
on  the  place ;  he  came  there  every  week,  and  assisted  more  or  less  in  the 
business,  and  the  banking  account  of  the  business  was  kept  in  his  name, 
and  he  alone  drew  checks  on  that  account. 

In  August,  1876,  the  defendant's  sons,  William  and  Edward,  carried  on 
the  business  as  partners  under  the  name  of  Wallingford  Brothers ;  but  the 
defendant  continued  to  visit  the  place  and  to  keep  the  banking  account  as 
before,  the  business  checks  being  signed  by  him  in  the  name  of  the  firm. 

From  March,  1878,  to  September,  1878,  the  defendant  lived  at  the  place. 
In  the  autumn  of  1878  an  action  was  brought  against  the  defendant  by  the 
Mutual  Society,  and  in  October,  1878,  judgment  was  signed  against  him. 
On  the  24th  of  October,  1878,  the  goods  on  the  premises  where  the  busi- 
ness was  carried  on  were  seized.  The  sons  claimed  them ;  but  upon  an 
interpleader  summons  taken  out  by  the  sheriff  the  claim  was,  on  the  11th 
of  November,  1878,  barred,  and  the  goods  seized  were  accordingly  sold. 
They  realized  1300^.,  and  this  sum  has  been  paid  into  court  in  the  action 
of  Mutual  Society  v,  Wallingford  as  a  security  for  what  may  be  found  due 
from  the  defendant  to  the  society  upon  taking  certain  accounts  directed  to 
be  taken  in  that  action.^  On  the  28th  of  November,  1878,  the  sons  wera 
adjudicated  bankrupt.  The  plaintiff  is  their  trustee,  and  on  the  8th  of 
May,  1879,  the  defendant  entered  into  the  agreement  sued  upon  in  the 
present  action.     The  agreement  is  as  follows  :  — 

**  I,  John  Wallingford,  of  22  Chelsea  Road,  Southsea,  hereby  agree  with 
Henry  William  Edmunds,  of  4  Sumner  Eow,  Birmingham,  as  trustee  in  the 
bankruptcy  of  my  sons  William,  John,  and  Edward,  that  in  consideration 
of  their  ironmongery  stock  in  and  about  their  shop  and  premises  at  High 
Street,  Andover,  having  been  seized  and  sold  on  behalf  of  the  Mutual 
Society  of  Ludgate  Hill,  London,  in  payment  of  an  alleged  claim  against 
me,  I  undertake  and  agree  that  in  the  event  of  my  succeeding  in  an  action 
I  am  about  to  bring  against  the  said  Mutual  Society,  to  pay  all  the  trade 
creditors  of  my  sons  for  debts  contracted  while  in  business  at  High  Street, 
Andover,  in  full,  through  the  trustee,  Henry  William  Edmunds ;  and 
further,  I  agree  that  whether  my  said  action  against  the  Mutual  Society  is 
successful  or  not,  I  will  pay  three  hundred  pounds  per  annum  to  the  said 
trustee  until  I  shall  have  paid  him  a  sufficient  sum  to  pay  the  trade- 
creditors  of  my  aforesaid  sons  in  full." 

Such  being  the  facts,  it  is  necessary  to  consider  the  legal  questions  to 
which  they  give  rise. 

The  first  question  is  the  liability  incurred  by  the  defendant  to  his  sons 
by  reason  of  the  seizure  of  what  he  has  deliberately  asserted  to  be  their 
goods  for  his  debt.  That,  as  between  the  father  and  the  sons,  the  goods 
were  theirs,  we  consider  established  by  the  father's  own  statements.    Speak- 

1  See  Wallingford  v.  Matnal  Society,  6  App.  Cas.  685. 
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ing  generallyy  and  excluding  exceptional  cases,  where  a  person's  goods  are 
lawfully  seized  for  another's  debt,  the  owner  of  the  goods  is  entitled  to 
redeem  them  and  to  be  reimbursed  by  the  debtor  against  the  money  paid 
to  redeem  them,  and  in  the  event  of  the  goods  being  sold  to  satisfy  the 
debt,  the  owner  is  entitled  to  recover  the  value  of  them  from  the  debtor. 
The  authorities  supporting  this  general  proposition  will  be  found  collected 
in  the  notes  to  Lampleigh  v.  Brathwait,^  and  Dering  v,  Winchelsea.^  As 
instances  illustrating  its  application,  reference  may  be  made  to  the  case  of 
a  person  whose  goods  are  lawfully  distrained  for  rent  due  from  some  one 
else,  as  in  Exall  v.  Partridge ;  •  to  the  case  of  a  surety  paying  the  debt  of 
his  principal ;  to  the  case  where  the  whole  of  a  joint  debt  is  paid  by  one 
only  of  the  joint  debtors ;  to  the  case  where  the  joint  property  of  a  firm  is 
seized  for  the  separate  debt  of  one  of  the  partners.  The  right  to  indenmity 
or  contribution  in  these  cases  exists,  although  there  may  be  no  agreement 
to  indemnify  or  contribute,  and  although  there  may  be,  in  that  sense,  no 
privity  between  the  plaintiff  and  the  defendant :  see  Johnson  v.  Royal  Mail 
Steam  Packet  Co.*  But  it  is  obvious  that  the  right  may  be  excluded  by 
contract  as  well  as  by  other  circumstances.  Where  the  owner  of  the  goods 
seized  is,  as  between  himself  and  the  person  for  whose  debt  they  are  seized, 
liable  to  pay  the  debt,  it  is  plain  that  the  general  rule  is  inapplicable  ;  and 
this  explains  the  case  of  Griffinhoofe  v.  Daubuz.^  There  the  plaintifi',  who 
was  the  tenant  of  the  defendant,  sued  him  to  recover  the  value  of  a  stack 
of  wheat  distrained  for  tithe  rent-charge.  The  declaration  alleged  that  the 
defendant  was  liable  to  pay,  and  ought  to  have  paid,  this  rent-charge.  The 
defendant,  on  the  other  hand,  denied  this  alleged  liability ;  and  upon  this 
part  of  the  case  the  verdict  was  entered  for  the  defendant,  and  the  defend- 
ant succeeded  in  the  action.  The  plaintiff,  without  attempting  to  disturb 
the  verdict,  applied  for  judgment  non  obstante  veredicto,  for  alleged  error  on 
the  record,  on  the  ground  that  although  the  defendant  was  not  personally 
liable  to  pay  the  rent-charge,  yet  his  farm  and  land  were  liable  to  pay  it, 
and  therefore  he  ought  to  indemnify  the  plaintiff.  But  it  was  held  that 
many  circumstances  might  exist  rendering  the  plaintiff  the  person  to  pay 
the  tithe  rent-charge,  and  that,  having  regard  to  the  verdict,  the  record 
did  not  show  that  the  defendant  was  liable  to  indemnify  the  plaintift 
against  it.  The  court  said :  "  There  is  no  allegation  of  any  privity  entitling 
the  plaintiff  to  recover  in  any  form  of  action."  We  are  not  sure  that  we 
quite  appreciate  the  meaning  of  the  word  "  privity  "  in  this  passage  :  but 
the  truth  seems  to  have  been,  that  the  merits  as  disclosed  at  the  trial  were 
against  the  plaintiff,  and  that  the  court  was  not  disposed  to  be  astute  and 
to  give  him  judgment  after  his  failure  at  the  trial. 

Another  exception  to  the  general  rule  has  been  held  to  exist,  where  the 
owner  of  the  goods  has  left  them  for  his  own  convenience  where  they  could 

1  1  Smith's  L.  C.  151.  M  W.  k  T.  (L.  C.)  106.  «  8  T.  R.  308. 
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be  lawfully  seized  for  the  debt  of  the  person  from  whom  he  seeks  indem- 
nity. England  v,  Marsden.^  The  plaintiff  in  that  case  seized  the  defend- 
ant's goods  under  a  bill  of  sale,  but  did  not  remove  them  from  the 
defendant's  house.  The  plaintiff  left  them  there  for  his  own  convenience, 
and  they  were  afterwards  distrained  by  the  defendant's  landlord.  The 
plaintiff  paid  the  rent  distrained  for,  and  brought  an  action  to  recover  the 
money  from  the  defendant.  The  court,  however,  held  that  the  action 
would  not  lie,  as  the  plaintiff  might  have  removed  his  goods  before,  and 
could  not  under  the  circumstances  be  considered  as  having  been  compelled 
to  pay  the  rent.  This  appears  to  us  a  very  questionable  decision.  The 
evidence  did  not  show  that  the  plaintiff's  goods  were  left  in  the  defendant's 
house  against  his  consent ;  and  although  it  is  true  that  the  plaintiff  only 
had  himself  to  blame  for  exposing  his  goods  to  seizure,  we  fail  to  see  how 
he  thereby  prejudiced  the  defendant,  or  why,  having  paid  the  defendant's 
debt  in  order  to  redeem  his  own  goods  from  lawful  seizure,  the  plaintiff 
was  not  entitled  to  be  reimbursed  by  the  defendant.  This  decision  has 
been  questioned  before  by  Thesioer,  L.  J.,  in  15  Ch.  D.  417,  and  by  the 
late  Vaughan  Williams,  J.,  in  the  notes  to  the  last  edition  of  Wms. 
Saunders,  vol.  1,  p.  361,  and  we  think  the  decision  ought  not  to  be  fol- 
lowed. Be  the  case  of  England  v.  Marsden  *  however,  right  or  wrong,  it 
is  distinguishable  in  its  facts  from  the  case  now  before  us. 

In  order  to  bring  the  present  case  -within  the  general  principle  alluded 
to  above,  it  is  necessary  that  the  goods  seized  shall  have  been  lawfully 
seized ;  and  it  was  contended  before  us  that  the  sons'  goods  were  in  this 
case  wrongfully  seized,  and  that  the  defendant,  therefore,  was  not  bound  to 
indemnify  them.  But  when  it  is  said  that  the  goods  must  be  lawfully 
seized,  all  that  is  meant  is  that  as  between  the  owner  of  the  goods  and  the 
person  seizing  them,  the  latter  shall  have  been  entitled  to  take  them.  It 
is  plain  that  the  principle  has  no  application,  except  where  the  owner  of 
the  goods  is  in  a  position  to  say  to  the  debtor  that  the  seizure  ought  not  to 
have  taken  place ;  it  is  because  as  between  them  the  wrong  goods  have 
been  seized  that  any  question  arises.  Now,  in  this  case  it  has  been  decided 
between  the  owners  of  the  goods  seized  (i.e.,  the  sons),  and  the  sheriff 
seizing  them,  that  the  goods  were  rightfully  seized ;  and  although  the 
defendant  is  not  estopped  by  this  decision,  and  is  at  .liberty,  if  he  can,  to 
show  that  the  seizure  was  one  which  the  sheriff  was  not  justified  in  making, 
he  has  not  done  so.  Indeed,  the  defendant's  connection  with  his  sons' 
business  was  such  as  to  jtistify  the  inference  that  the  sheriff  had  a  right  to 
seize  the  goods  for  the  defendant's  debt,  and  if,  in  truth,  any  mistake  was 
made  by  the  sheriff,  the  defendant  had  only  himself  to  thank  for  it.  His 
own  conduct  led  to  the  seizure,  and  although  he  did  not  in  fact  request  it 
to  be  made,  he  brought  the  seizure  about,  and  has  wholly  failed  to  show 
that  the  seizure  was  wrongful  on  the  part  of  the  sheriff. 

1  L.  K.  1  C.  P.  529. 
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The  case,  therefore,  stands  thus :  goods  which  the  defendant  has  admitted 
ill  writing  to  be  his  sons',  have,  owing  to  his  conduct,  been  legally  taken  in 
execution  for  his  debt,  and  the  proceeds  of  sale  have  been  impounded  as  a 
security  for  what  is  due  from  him  to  the  execution  creditors.  The  defend- 
ant, therefore,  was  liable  to  repay  to  his  sons  the  amount  realized  by  the 
sale  of  the  goods.  This  liability  the  plaintiff,  as  the  sons*  trustee  in  bank- 
ruptcy, was  in  a  position  to  enforce,  and  he  has  never  released  it  or  agreed 
so  to  do  except  upon  payment  of  1200/.  The  plaintiff  is  in  a  position  now 
to  enforce  that  liability,  if  the  defendant  succeeds  in  showing  that  his  ex- 
press promise  to  pay  1200/.  is  not  legally  binding  upon  him.  The  plaintiff 
is  content  to  take  the  1200/.  expressly  promised  to  be  paid  instead  of  insist- 
ing on  his  right  to  the  1300/.;  and  Huddleston,  B.,  has  properly  given 
the  plaintiff  judgment  accordingly.  This  appeal  must  be  dismissed  with 
costs.  Judgment  for  the  plaintiff. 


SNOWDON  V.  DAVIS. 
In  the  Common  Pleas,  July  6,  1808. 

[Reported  in  1  Taunton,  869.] 

This  was  an  action  for  money  had  and  received,  etc.  Upon  the  trial 
at  the  last  Reading  spring  assizes,  before  Chambre,  J.,  it  appeared,  that 
on  the  12th  of  February,  1806,  a  writ  of  dittringaa  had  issued  out  of  the 
Court  of  Exchequer,  directed  to  the  sheriff  of  Berks,  requiring  him  to 
distrain  the  inhabitants  of  the  Borough  of  New  Windsor  by  their  lauds 
and  chattels,  and  to  answer  the  issues  of  such  lands,  so  that  they  should 
appear  to  render  an  account  as  in  the  annexed  schedule  mentioned.  The 
schedule  referred  to  was  in  substance,  '*  Upon  the  inhabitants  of  the 
borough  of  New  Windsor,  for  the  deficiency  of  George  Dixon  and  John 
Snow,  collectors  in  the  said  borough,  the  several  sums  of  7/.  8<.  2</. 
and  74/.  2*."  By  virtue  of  this  writ,  the  sheriff  issued  a  warrant  to  the 
defendant,  commanding  him  to  distrain  the  inhabitants  of  New  Windsor  for 
the  iusufficiency  of  Dixon  and  Snow  the  sums  of  7/.  8«.  2c/.  and  74/.  2f. 
The  defendant,  under  color  of  the  warrant,  demanded  of  the  plaintiff,  who 
was  an  inhabitant  of  the  borough  of  New  Windsor,  the  two  several  sums  of 
7/.  8«.  2c/.  and  74/.  2«.  :  the  plaintiff  at  first  refused  to  pay  the  money,  but 
upon  a  subsequent  demand  made,  he  paid  it ;  upon  which  the  defendant 
gave  him  a  receipt  for  so  much  money  by  him  distrained  under  His  Majesty's 
writ  for  that  purpose  issued  against  the  inhabitants  of  New  Windsor.  On 
the  12th  of  February,  1806,  another  writ  of  distringas  issued  to  the  sheriff 
of  Berks,  commanding  him  to  distrain  the  several  persons,  collectors,  in  the 
schedule  thereto  annexed  named,  by  all  their  lands  and  chattels,  and  to 
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answer  the  issues  of  such  lands,  so  that  they  should  appear  to  render  an 
account  as  in  the  said  schedule  mentioned.  The  schedule  was,  "  Upon  the 
borough  of  New  Windsor,  G.  Dixon  and  J.  Snow,  collectors,  the  sum  of 
132^.  lis.  7(/.'*  Upon  this  writ  the  sheriff  issued  his  warrant  to  the  de- 
fendant, to  distrain  upon  Snow  and  Dixon,  the  collectors  there,  the  sum  of 
132/.  lis.  Id. )  upon  which  warrant  the  defendant  demanded  of  the  plaintiff 
tiiat  sum,  and  also  the  sum  of  6/.  12«.  bd,  for  issues.  The  plaintiff  at  first 
refused  to  pay  him,  but  the  defendant  took  possession  of  his  goods ;  upon 
which  the  plaintiff  paid  him  bSth  sums,  and  the  defendant  gave  him  a  re- 
ceipt for  the  money,  as  received  under  His  Majesty's  writ  of  distringas  for 
arrears  of  taxes,  and  one  shilling  in  the  pound  issues,  viz.,  distringas  132/. 
lis.  Id.y  issues  6/.  \2s.  5d.  The  defendant  proved,  that  before  the  time  of 
bringing  this  action,  the  sums  levied  by  color  of  the  first  writ  had  been 
paid  over  by  himself  to  the  sheriff,  and  by  the  sheriff  into  the  Exchequer, 
and  that  the  sheriff  had  received  his  quietus.  He  also  proved  that  the  sums 
levied  under  color  of  the  last  writ  had  been  paid  over  by  himself  to  the 
under-sheriff  before  the  action  brought.  Chambre,  J.,  directed  the  jury,  that 
the  plaintiff  was  entitled  to  recover  the  sums  he  had  so  paid,  deducting  the 
issues  upon  the  sums  mentioned  in  the  first  writ,  which  issues  the  defend- 
ant was,  by  the  practice  of  the  Court  of  Exchequer,  authorized  to  levy. 
The  jury  found  a  verdict  for  the  plaintiff  for  216/.  13«.  10c/.,  being  the 
amount  of  the  several  sums  of  money  so  paid  by  the  plaintiff,  deducting 
thereout  4/.  Is.  6c/.  for  the  issues  of  Is.  in  the  pound  on  the  amount  re- 
ceived under  first  writ. 

Williams,  Serjt.,  had  in  the  last  term  obtained  a  rule  nisi  that  the  rerdiot 
might  be  set  aside,  and  a  nonsuit  entered,  upon  the  ground  that  as  the 
money  had  been  paid  over  by  the  bailiff  to  his  principal,  the  action  for 
money  had  and  received  could  not  be  supported  against  the  bailiff. 

Shepherd,  Serjt.,  on  a  former  day  in  this  term,  showed  cause  against  this 
rule. 

Williams,  in  support  of  his  rule.  Our.  adv.  vult. 

Mansfield,  C.  J.,  on  this  day  delivered  the  judgment  of  the  court. 

The  facts  of  the  case  are  short  and  few.  A  writ  of  distringas  issued  out 
of  the  Exchequer  to  the  sheriff  of  Berks,  to  levy  issues  on  the  inhabitants  of 
New  "Windsor.  The  sheriff  made  his  warrant,  following  the  words  of  the 
distringas,  and  authorizing  the  defendant,  his  bailiff,  to  levy  these  issues. 
The  distringas  did  not  order  the  sheriff,  nor  did  the  sheriff  order  his  bailiff, 
to  levy  the  gi*eater  sums  of  7/.  8«.  2d.  and  lil  2s.  The  bailiff  threatens 
Snowdon  to  distrain  his  goods  for  these  two  sums.  For  a  part  of  them, 
namely,  for  the  issues  he  had,  for  the  residue  he  had  not  a  right  to  distrain. 
The  plaintiff,  under  the  terror  of  a  distress,  pays  both  these  sums.  The 
bailiff  pays  the  money  over  to  the  sheriff,  and  the  sheriff  to  the  Exchequer ; 
and  it  is  objected,  that  as  it  has  been  paid  over,  the  action  for  money  had 
and  received  does  not  lie  against  the  bailiff ;  and  this  is  compared  to  the 
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case  of  an  agent ;  and  the  authorities  are  cited,  of  Sadler  v.  Evans,  Campbell 
V,  Hall,^  Buller  v,  Harrison,*  and  several  others.  In  the  case  of  Sadler  v. 
Evans,  the  money  was  paid  to  the  agent  of  Lady  Windsor  for  Lady  Wind- 
sor's use ;  in  that  of  Buller  v.  Harrison,  the  money  was  paid  to  the  broker, 
expressly  for  the  benefit  of  the  assured.  In  Pond  v.  Underwood,  the  money 
was  paid  for  the  use  of  the  administrator.  Can  it  in  this  case  be  said 
with  any  propriety,  that  the  money  was  paid  to  the  bailiff  for  the  purpose 
of  paying  it  to  the  sheriff,  or  to  the  intent  that  the  sheriff  might  pay  it  into 
the  Exchequer  1  The  plaintiff  pays  it  under  the  terror  of  process,  to  redeem 
his  goods,  not  with  an  intent  that  it  should  be  delivered  over  to  any  one  in 
particular.  To  make  the  argument  the  more  curious,  if  it  had  happened 
that  the  plaintiff  had  looked  at  the  warrant,  he  could  not  have  paid  the 
money  with  a  view  that  it  should  be  paid  over  to  the  sheriff ;  for  he  would 
there  have  seen  an  authority  to  levy  4/.  Is.  6d,  only.  He  clearly  then  paid  the 
money  under  the  terror  of  a  distress.  With  respect  to  the  other  wiit,  the 
circumstances  are  the  same.  Under  the  like  terrors  of  a  distress,  he  pays 
the  second  sum.  The  warrant  was,  to  levy  upon  the  goods  of  the  collectors, 
not  upon  those  of  the  inhabitants  of  New  Windsor.  The  plaintiff  pays 
that  sum  also  to  the  bailiff,  the  bailiff  having  no  authority  whatsoever  to  re- 
ceive it.  The  action  for  money  had  and  received  very  well  lies  under  the 
ciixsumstances  of  this  case,  which  in  no  respect  resembles* the  cases  cited, 
and  the  rule  for  a  nonsuit  must  therefore  be  discharged. 


JOHNSON  AND  Another  v.  ROYAL  MAIL   STEAM  PACKET 

COMPANY. 

In  the  Court  of  Common  Pleas,  November  25,  1867. 

[Reported  in  Law  ReportB,  3  Common  Plecu,  88.] 

Declaration  in  trover  for  two  ships  and  for  money  paid.  Pleas  :  Not 
guilty,  and  never  indebted.  There  were  other  pleadings,  which  gave  rise 
only  to  questions  of  fact. 

The  action  was  tried  before  Erle,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  term,  1864,  and  was  then  turned  into  a  special  case,  and  the 
facts  therein  stated,  as  far  as  related  to  the  present  questions,  were  as  fol- 
lows :  The  European  and  Australian  Royal  Mail  Company,  Limited,  were 
the  owners  of  two  steam- vessels,  which  they  mortgaged  in  November,  1857, 
to  the  plaintiffs.  In  the  month  of  April,  1858,  the  European  and  Australian 
Royal  Mail  Company,  under  circumstances  held  to  show  acquiescence  by 
the  mortgagees,  entered  into  an  agreement  with  the  defendants,  under  the 
terms  of  which  the  defendants  were  to  work  the  steamers,  with  a  view  to 

1  1  Cowp.  204.  *  2  Cowp.  565. 
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amalgamation,  imtil  further  notice,  paying  all  expenses,  and  receiving  all 
the  profits,  the  European  and  Australian  Soyal  Mail  Company  indemnifying 
them  for  the  loss  they  might  sustain  thereby,  if  any,  upon  a  periodical 
statement  of  accounts.  The  defendants  at  that  time  had  no  notice  of  the 
mortgage.  In  the  beginning  of  July,  1858,  the  plaintiffs  gave  the  defend- 
ants notice  of  their  mortgage,  and  required  them  to  deliver  up  the  vessels 
to  their  agent  at  Sydney.  The  vessels  were  then  running  between  Suez  and 
Sydney,  and  were  at  that  time  at  Suez  preparing  to  start  for  Sydney,  and 
the  defendants  had  at  that  time  entered  into  engagements  with  third  par- 
ties for  the  coming  voyages,  so  that  they  had  an  interest  in  using  them, 
which  would  have  entitled  them  to  do  so,  in  spite  of  any  notice  which  they 
might  have  received  from  the  European  and  Australian  Royal  Mail  Com- 
pany, terminating  the  agreement.  In  accordance  with  the  notice  from  the 
plaintiffs,  the  defendants  delivered  up  the  vessels  to  their  agent  at  Sydney 
on  their  arrival  there ;  but  at  the  time  of  such  delivery  a  sum  of  more  than 
5000/.  was  due  from  the  defendants  to  the  officers  and  crews  of  the  vessels 
for  their  wages,  for  which  the  latter  were  entitled  to  a  maritime  lien  upon 
the  vessel. 

The  officers  and  crews  took  proceedings  in  the  Vice  Admiralty  Court  at 
Sydney,  and  shortly  after  the  vessels  had  been  delivered  up  to  the  plaintiffs 
they  were  seized  by  the  officers  of  that  court,  and  a  difficulty  arising  with 
respect  to  the  payment  of  the  money,  partly  owing  to  the  want  of  a  prop- 
erly authorized  agent  of  the  plaintiffs  there,  they  were  detained  some 
months.  Ultimately  the  plaintiffs  paid  the  sum  claimed  and  obtained  pos- 
session of  the  ships,  which  were  then  sold,  but  realized  less  than  the  amount 
for  which  they  were  mortgaged. 

The  plaintiffs  claimed  a  sum  for  the  use  and  occupation  of  the  ships  from 
the  time  of  notice  till  the  delivery  up  of  the  ships  at  Sydney ;  the  repay- 
ment of  the  wages  which  had  been  paid  by  the  plaintiffs ;  and  damages  for 
the  detention  of  the  ship,  on  the  ground .  that  the  delivery  of  the  ship, 
subject  to  the  lien  for  wages,  was  not  a  sufficient  delivery  of  it  in  law. 

Horace  Lloyd,  Maude  with  him,  for  the  plaintiffs. 

Mellith,  Q.  C,  Buslibi/  with  him,  for  the  defendants. 

The  judgment  of  the  court  (Willes,  Byles,  and  Keating,  JJ.)  was 
delivered  by 

WiLLES,  J.  I  will  proceed  to  consider  the  claims  in  respect  of  the  subse- 
quent payments  made  by  the  plaintiffs,  and  the  expenses  incurred  by 
reason  of  their  having  had  to  make  those  payments.^ 

The  Royal  Mail  Company,  we  must  take  it,  received,  as  they  had  a  right 
to  receive  under  the  agreement,  the  earnings  of  the  voyage,  or  perhaps  to 
speak  more  accurately,  they  received  what  was  paid  in  respect  of  freight 
upon  the  voyage  from  government,  from  passengers,  and  in  respect  of  cargo ; 
whether  the  voyage  was  favorable  or  not,  in  a  pecuniary  point  of  view,  is 

*  Only  BO  much  of  the  opinion  is  given  as  relates  to  this  questioo.  —  Ed 
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immaterial,  and  although  freight  cannot  be  said  now,  in  so  strict  a  sense  as 
formerly,  to  be  the  mother  of  wages,  yet  it  would  follow  as  a  matter  of  busi- 
ness, according  to  ordinary  practice,  that  they  ought  thereout  to  have  dis- 
charged the  wages  of  the  crew  of  the  vessel.  Those  wages  were  incurred 
during  the  period  of  their  possession  and  control,  and  the  crew  were  em- 
ployed by  them.  Theirs  were  the  hands  which  received  what  was  paid  for 
freight,  and  theirs  were  the  hands  which  ought  to  have  paid  the  men  by 
whose  labor  that  freight  was  earned.  Moreover,  it  was  expressly  pro- 
vided by  the  agreement  between  the  European  and  Australian  Mail  Com- 
pany and  the  defendants  that  the  latter  should  pay  the  working  expenses 
in  the  first  instance.  Wages,  of  course,  ought  to  be  paid  speedily,  and  in 
respect  of  that  obvious  piece  of  justice  a  remedy  is  given,  whereby  the  sea- 
men are  authorized  to  have  the  vessel  detained  by  the  process  of  the  Ad- 
miralty in  order  to  satisfy  their  claims.  Now,  these  wages  were  left  unpaid ; 
the  vessel  was  seized  in  the  Admiralty  Court ;  the  money  was  not  ready  on 
the  spot ;  various  causes,  partly  resting  with  the  plaintiffs,  led  to  very  great 
delay ;  but  in  the  result  the  mortgagees  did  pay  the  wages,  and  the  vessel 
was  released,  —  and  this  gives  rise  to  the  second  claim. 

Now  the  mortgagees  having  had  to  pay  sums  of  money  for  which  the 
Royal  Mail  Company  were  liable  in  the  first  instance,  which  they  ought, 
according  to  maritime  usage,  and  by  their  contract  with  the  European  and 
Australian  Company,  to  have  forthwith  paid  ;  what  answer  is  set  up  by  the 
Eoyal  Mail  Company  against  reimbursing  the  mortgagees  who  have  paid 
their  debt  ?  Of  course  there  is,  upon  the  surface,  that  by  the  law  of  this 
country,  differing,  it  is  said,  in  that  respect  from  the  civil  law,  nobody  can 
make  himself  the  creditor  of  another  by  paying  that  other's  debt  against 
his  will  or  without  his  consent ;  that  is  expressed  by  the  common  formula 
of  the  count  for  money  paid  for  the  defendant's  use,  at  hU  request.  That 
is  the  general  rule,  undoubtedly ;  but  it  is  subject  to  this  modification,  that 
money  paid  to  discharge  the  debt  of  another  cannot  be  recovered  unless  it 
was  paid  at  his  request,  or  under  compulsion,  or  in  respect  of  a  liability 
imposed  upon  that  other.  This  is  the  modification  of  the  rule  relied  upon 
by  the  plaintiff,  and  the  question  is,  within  which  branch  of  the  rule  the 
present  case  falls  1 

It  was  ai^ued  on  the  part  of  the  defendants  that  the  non-payment  of  the 
wages  was  a  breach  of  contract  only ;  and  it  was  said  the  European  and 
Australian  Company  may  recover,  because  they  have  an  agreement  with  the 
Royal  Mail  Company  by  which  they  have  stipulated  that  the  latter  should 
pay  those  wages ;  so  let  them  sue.  They  have,  moreover,  sued,  and  this 
court  has  held  that  the  action  was  maintainable ;  and  it  was  held,  if  one 
may  use  such  an  expression  in  terrorem  over  the  court,  that  if  we  decided 
that  the  mortgagees  should  recover  in  this  action  for  the  wages  that  they 
paid,  the  European  and  Australian  Company  may  also  recover  in  their 
action,  and  so  that  the  same  sum  of  money  would  be  recovered  by  two 
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different  persons  against  the  same  defendants  in  respect  of  the  same  matter, 
which  would  be  absurd.  That  difficulty,  however,  is  not  a  practical  one, 
because  if  the  defendants  pay  the  plaintiffs,  the  European  and  Australian 
Company  could  only  recover  nominal  damages  in  respect  of  the  breach  of 
that  contract ;  they  did  not  pay  the  wages  in  question ;  those  were  paid  by 
the  mortgagees,  paid  out  of  their  moneys,  and  not  out  of  the  moneys  of  the 
European  and  Australian  Company.  It  would  be,  therefore,  a  matter  of 
nominal  damages,  simply  founded  upon  the  breach  of  contract,  and  by 
reason  of  the  technical  rule  that  any  breach  of  contract,  although  not  the 
cause  of  any  damage,  gives  rise  to  a  claim  for  nominal  damages.  But  then 
it  is  said  if  you  get  rid  of  that,  how  do  you  dispose  of  the  objection  that 
there  is  no  contract  between  the  mortgagees  and  the  Royal  Mail  Company  ? 
The  answer  was  this,  on  the  part  of  the  plaintiffs,  that  the  contract  is  not 
set  up  by  them  as  mortgagees  to  enforce  any  claim  thereupon,  the  contract 
is  set  up  by  the  defendants,  the  Eoyal  Mail  Company,  for  the  purpose  of 
justifying  their  detention  of  the  vessel  as  against  the  mortgagees ;  and  if 
they  can  justify  the  sailing  of  the  vessel  from  Suez  to  Sydney,  as  against 
the  mortgagees,  by  reason  of  their  having  a  bailment  which  gave  them  an 
interest,  and  in  respect  of  that  interest  and  their  being  entitled  to  sail  her 
upon  that  voyage,  it  seems  that  it  would  be  blowing  hot  and  cold  that  they 
should  be  allowed  to  give  up  the  vessel  upon  other  terms  than  those  of 
the  contract  which  has  justified  the  course  which  they  have  taken.  More- 
over, the  compulsion  of  law  which  entitles  a  person,  paying  the  debt  of 
another,  to  recover  against  that  other  as  for  money  paid,  is  not  such  a  com- 
pulsion of  law  as  would  avoid  a  contract,  like  imprisonment.  It  has  been 
decided  in  numerous  cases  that  restraint  of  goods  by  reason  of  the  non- 
payment of  the  debt  due  by  one  to  another  is  sufficient  compulsion  of  the 
law  to  entitle  a  person  who  has  paid  the  debt  in  order  to  relieve  his  goods 
from  such  restraint,  to  sustain  a  claim  for  money  paid.  This  is  a  case  which 
we  have  been  compelled  to  consider  very  much  upon  its  own  circumstances, 
which  are  very  peculiar,  and  may  be  difficult  to  be  made  a  precedent,  per- 
haps, in  any  future  case.  Perhaps  the  nearest  case  that  could  be  put  by 
way  of  illustration  would  be  this.  A.  lends  B.  his  horse  for  a  limited 
period,  which  would  imply  that  he  must  pay  the  expense  of  the  horse's 
keep  during  the  time  he  retains  it.  B.  goes  to  an  inn  and  runs  up  a  bill, 
which  he  does  not  pay,  and  the  innkeeper  detains  the  horse.  In  the  mean 
time  A.  has  sold  the  horse  out-and-out  for  its  full  price  to  C,  and  C.  is  in- 
formed that  the  horse  is  at  the  inn ;  he  proceeds  there,  to  take  him  away, 
but  is  told  be  cannot  take  him  until  he  pays  the  bill,  and  he  pays  the  bill 
accordingly  and  gets  his  horse ;  can  C,  who  in  order  to  get  his  horse  is 
obliged  to  pay  the  debt  of  another,  sue  that  other  in  an  action  for  money 
paid  1  We  are  clearly  of  opinion  that  he  could ;  and  without  heaping  up 
authorities  where  it  has  been  held,  independent  of  contract,  that  a  person 
occupying  a  property  in  respect  of  which  there  is  a  claim  that  ought  to 
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have  been  discharged  by  another,  being  compelled  to  pay,  is  entitled  to 

reimbursement,  we  think  that  this  is  a  case  in  which  the  mortgagees,  by 

compulsion  of  law,  have  paid  a  debt  for  which  the  Royal  Mail  Company 

were  liable,  —  a  ready  money  debt  which  they  ought  to  have  provided  for  on 

the  arrival  of  the  vessel  at  Sydney,  —  and  that,  therefore,  in  respect  to  the 

claim  for  wages  the  plaintiffs  are  entitled  to  recover  as  on  the  count  for 

money  paid* 

Judgment  for  the  defendants  as  to  the  first  and  third 

claims,  and  for  the  plaint\fs  as  to  the  second  dawu 


REMEMBER  PRESTON  v.  THE  CITY  OF  BOSTON.  j 

In  the  Supreme  Judicial  Court  of  Massachusetts,  October  Term,  1831. 

[Reported  m  12  Pickering,  7.]  I 

Assumpsit  to  recover  $711.50,  money  had  and  received  to  the  use  of  the 
plaintiff,  being  the  amount  of  a  tax  assessed  upon  him  for  the  year  1828,  ! 

for  his  poll  and  personal  estate,  and  by  him  paid  to  the  treasurer  and  collec- 
tor of  the  city  of  Boston. 

At  the  trial,  before  Wilde,  J.,  it  was  proved  that  the  plaintiff,  with  his 
wife,  had  lived  at  board  in  Medford  several  years,  and  had  been  taxed  there 
four  years  preceding  1828,  and  also  that  year,  and  that  on  the  1st  of  May, 
1828,  one  of  the  assessors  of  Medford  saw  him  there,  at  the  house  of  his 
son-in-law,  with  whom  he  and  his  wife  were  then  boarders.  The  plaintiff 
was  usually  in  Boston  some  days  every  three  or  four  weeks,  where  his  prin- 
cipal business  was  the  taking  care  of  his  property,  consisting  chiefly  of  pub-  i 
lie  stocks  and  money,  and  on  those  occasions  he  boarded  with  a  son-in-law  \ 
who  resided  there ;  and  the  early  part  of  the  month  of  May,  1828,  the  plain- 
tiff passed  in  Boston. 

It  was  not  questioned  on  the  part  of  the  defendants  that  the  plaintiff  had 
his  residence  in  Medford  and  was  liable  to  be  taxed  there  in  the  year  1828. 
The  defence  set  up  was,  that  he  had  requested  the  assessors  of  Boston  to 
tax  him  there  by  the  following  note  addressed  to  them.  "  Boston,  Gouch 
Street,  May,  1828.  You  will  please  to  be  informed  that  I  am  a  boarder  at 
my  sou's,  E.  D.  Clarke,  and  you  are  requested  to  assess  me  this  year  a  light 
tax  for  personal  estate ;  trusting  in  your  prudence  and  moderation,  it  is  my 
wish  in  future  to  pay  a  light  tax  to  this  city.** 

The  plaintiff  was  the  owner  of  real  estate  in  Boston,  for  which  he  ad- 
mitted that  he  was  regularly  taxed  in  1828.  The  taxes  of  that  year  were 
committed  to  Mackay,  the  treasurer  and  collector,  on  the  1st  of  November, 
and  he  soon  gave  notice  to  the  plaintiff  of  his  being  taxed  in  Boston,  and  of 
the  amount  of  his  tax,  with  the  time  when  payment  would  be  required.     On 
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the  20th  of  December,  1828,  the  plaintiff  called  upou  Mackay,  paid  the  tax 
on  his  real  estate,  and  then  objected  to  the  tax  on  his  poll  and  personal 
estate  as  being  an  illegal  assessment,  saying  that  he  was  taxed  wrongfully, 
that  he  had  been  taxed  in  Medford  for  his  poll  and  personal  estate  for  1828, 
and  had  already  paid  his  taxes  there.  Mackay  replied  that  if  he  did  not 
pay  at  the  time  limited,  a  warrant  of  distress  must  be  issued  against  him, 
unless  he  obtained  an  abatement.  The  plaintiff  thereupon  petitioned  the 
mayor  and  aldermen  of  the  city  for  an  abatement  of  his  tax,  which  being 
refused,  he  paid  the  amount  to  Mackay  on  the  17th  of  January,  1829. 

Upon  these  facts  such  judgment  was  to  be  rendered,  upon  nonsuit  or 
default,  as  the  whole  court  should  direct. 

Steams  and  A.  Bardett  for  the  plaintiff 

J.  Pickering  (City  Solicitor)  for  the  defendants. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court. 

The  only  remaining  question  is,  whether  this  money  was  paid  voluntarily 
or  under  duress.^  A  party  who  has  paid  voluntarily  under  a  claim  of  right 
shall  not  afterwards  recover  back  the  money,  although  he  protested  at  the 
time  against  his  liability.  The  reason  of  this  is  obvious.  The  party  mak- 
ing the  demand  may  know  the  means  of  proving  it,  which  he  may  after- 
wards lose ;  and  because  another  course  would  put  it  in  the  power  of  the 
other  party  to  choose  his  own  time  and  opportunity  for  commencing  a  suit. 
Brisbane  v,  Dacres.*  But  it  is  otherwise  when  a  party  is  compelled  by 
duress  of  his  person  or  goods  to  pay  money  for  which  he  is  not  liable ;  it  is 
not  voluntary  but  compulsory,  and  he  may  rescue  himself  from  such  duress 
by  payment  of  the  money,  and  afterwards,  on  proof  of  the  fact,  recover  it 
back.    Astley  v,  Reynolds.* 

What  shall  constitute  such  duress,  is  often  made  a  question.  Threat  of 
a  distress  for  rent  is  not  such  duress,  because  the  party  may  replevy  the 
goods  distrained  and  try  the  question  of  liability  at  law.  Knibbs  v.  Hall.^ 
Threat  of  legal  process  is  not  such  duress,  for  the  party  may  plead,  and 
make  proof,  and  show  that  he  is  not  liable.  Brown  v.  M'Kinally.*  But 
the  warrant  to  a  collector,  under  our  statute  for  the  assessment  and  collec- 
tion of  taxes,  is  in  the  nature  of  an  execution,  running  against  the  person 
and  property  of  the  party,  upon  which  he  has  no  day  in  court,  no  opportu- 
nity to  plead  and  offer  proof,  and  have  a  judicial  decision  of  the  question  of 
his  liability.  Where,  therefore,  a  party  not  liable  to  taxation  is  called  on 
peremptorily  to  pay  upon  such  a  warrant,  and  he  can  save  himself  and  his 
property  in  no  other  way  than  by  paying  the  illegal  demand,  he  may  give 
notice  that  he  so  pays  it  by  duress  and  not  voluntarily,  and  by  showing 
that  he  is  not  liable  recover  it  back  as  money  had  and  received.  Ames- 
bury  W.  k  C.  Manuf,  Co.  v.  Amesbury.* 

1  Only  80  mnch  of  the  opinion  is  given  as  relates. to  this  question.  —  Ed. 
s  6  Taunt.  143.  *  2  Str.  916.  «  1  Esp.  84. 

«  1  Esp.  279.  •  17  Mass.  401. 
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It  appears  by  the  facts  agreed  that  upon  the  first  notice  of  the  tait,  the 
plaintiff  applied  to  the  treasurer  and  collector,  setting  forth  his  specific 
ground  of  objection,  namely,  that  he  was  not  an  inhabitant  and  not  liable 
to  the  tax  on  personal  property.  The  plaintiff  was  informed  by  the  collec- 
tor that  he  had  no  discretion  on  the  subject,  and  unless  he  obtained  an 
abatement  a  warrant  of  distress  would  issue  against  him.  He  then  applied 
to  the  city  government,  stated  the  grounds  of  his  objection,  and  remon- 
strated against  the  tax ;  but  they  decided'  that  the  tax  must  be  paid,  of 
which  the  collector  was  duly  informed.  The  law  under  which  the  treasurer 
and  collector  acted  obliged  him  to  issue  a  warrant,  under  which  the  person 
and  property  of  the  plaintiff  would  have  been  liable  to  be  taken,  and  that 
officer  had  notified  him  that  such  warrant  would  be  issued.  Under  these 
circumstances  the  money  was  paid,  and  we  think  it  cannot  be  considered  as 
a  voluntary  payment,  but  a  payment  made  under  such  circumstances  of 
constraint  and  compulsion,  and  with  such  notice  on  his  part  that  it  was  so 
paid,  that  on  showing  that  he  was  not  liable  he  may  recover  it  back  in  this 
action  from  the  defendants,  into  whose  treasury  it  has  gone. 

Df/mdants  defaulted. 


NELSON  J.   ELLIOTT  v.   SAMUEL   SWARTWOUT. 
In  the  Supreme  Court  op  the  United  States,  January  Term,  1836. 

[Reported  in  10  Petert,  137.] 

On  a  certificate  of  division  from  the  Circuit  Court  of  the  United  States 
for  the  southern  district  of  New  York. 

The  suit  was  originally  instituted  in  the  Superior  Court  of  the  city  of 
New  York,  by  the  plaintiff  against  the  defendant,  the  collector  of  the  port 
of  New  York ;  and  was  removed  by  certiorari  into  the  Circuit  Court  of  the 
United  States. 

The  action  was  assumpsit,  to  recover  from  the  defendant  the  sum  c{ 
thirty-one  hundred  dollars  and  seventy-eight  cents,  received  by  him  foi 
duties,  as  collector  of  the  port  of  New  York,  on  an  importation  of  worsted 
shawls  with  cotton  borders,  and  worsted  suspenders  with  cotluu  straps  ox 
ends.  The  duty  was  levied  at  the  rate  of  fifty  per  centum  ad  valorem, 
under  the  second  clause  of  the  second  section  of  the  act  of  the  14th  of  July, 
1832,  entitled  "An  act  to  alter  and  amend  the  several  acts  imposing  duties 
on  imports,"  as  manufactures  of  wool,  or  of  which  wool  is  a  component  part 
The  plea  of  non-'Ossumpsit  was  pleaded  by  the  defendant  in  bar  of  the 
action. 

The  following  points  were  presented  diunng  the  progress  of  the  trial  for 
the  opinion  of  the  judges;  and  on  which  the  jan^-a  were  opposed  in 
opinion  :  — 
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First.  Upou  the  trial  of  the  cause,  it  having  been  proved  that  the 
shawls  imported,  and  upon  which  the  duty  of  fifty  per  centum  ad  valorem 
had  been  received,  were  worsted  shawls  with  cotton  borders  sewed  on ;  and 
that  the  suspenders  were  worsted  with  cotton  ends  or  straps;  and  that 
worsted  was  made  out  of  wool  by  combing,  and  thereby  became  a  distinct 
article,  well  known  in  commerce  under  the  denomination  of  worsted. 

The  judges  wei*e  divided  in  opinion  whether  the  said  shawls  and  suspen- 
ders were  or  were  not  a  manufacture  of  wool,  or  of  which  wool  is  a  compo- 
nent port,  within  the  meaning  of  the  words  '*all  other  manufactures  of 
wool,  or  of  which  wool  is  a  component  part,"  in  the  second  article  of  the 
second  section  of  the  act  of  Congress  of  the  14th  of  July,  1832.^ 

Second.  Whether  the  collector  is  personally  liable  in  an  action  to  re- 
cover back  an  excess  of  duties,  paid  to  him  as  collector ;  and  by  him,  in  the 
regular  or  ordinary  course  of  his  duty,  paid  into  the  treasury  of  the  United 
States ;  he,  the  collector,  acting  in  good  faith,  and  under  instructions  from 
the  treasury  department,  and  no  protest  being  made  at  the  time  of  pay- 
ment, or  notice  not  to  pay  the  money  over,  or  intention  to  sue  to  recover 
back  the  amount  given  him. 

Third.  Whether  the  collector  is  personally  liable  in  an  action  to  recover 
back  an  excess  of  duties  paid  to  him  as  collector,  and  by  him  paid,  in  the 
regular  and  ordinary  course  of  his  duty,  into  the  treasury  of  the  United 
States,  he,  the  collector,  acting  in  good  faith,  and  under  instructions  from 
the  treasury  department ;  a  notice  having  been  given,  at  the  time  of  pay- 
ment, that  the  duties  were  charged  too  high,  and  that  the  party  paying  so 
paid  to  get  possession  of  his  goods,  and  intended  to  sue  to  recover  back 
the  amount  erroneously  paid ;  and  a  notice  not  to  pay  over  the  amount  into 
the  treasury. 

These  several  points  of  disagreement  were  certified  to  this  court  by  the 
direction  of  the  judges  of  the  Circuit  Court. 

Mr.  Ogden  for  the  plaintiff. 

Mr.  Butler,  Attorney-General,  for  the  defendant. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

2.  The  case  put  in  the  second  point  is  where  the  collector  has  received 
the  money  in  the  ordinary  and  regular  course  of  his  duty,  and  has  paid  it 
over  into  the  treasury,  and  no  objection  made  at  the  time  of  payment,  or 
at  any  time  before  the  money  was  paid  over  to  the  United  States.  The 
manner  in  which  the  question  is  here  put  presents  the  case  of  a  purely 
voluntary  payment,  without  objection  or  notice  not  to  pay  over  the  money, 
or  any  declaration  made  to  the  collector  of  an  intention  to  prosecute  him 
to  recover  back  the  money.  It  is  therefore  to  be  considered  as  a  voluntary 
payment)  by  mutual  mistake  of  law ;  and,  in  such  case,  no  action  will  lie  to 
recover  back  the  money.  The  construction  of  the  law  is  open  to  both  par^ 
ties,  and  each  presumed  to  know  it.     Any  instructions  from  the  treasury 

1  So  much  of  the  case  as  relates  to  this  point  has  been  omitted.  —  Ed. 
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department  could  not  change  the  law,  or  affect  the  rights  of  the  plaintiffl 
He  was  not  bound  to  take  and  adopt  that  construction.  He  was  at  liberty 
to  judge  for  himself,  and  act  accordingly.  These  instructions  from  the 
treasury  seem  to  be  thrown  into  the  question  for  the  purpose  of  showing, 
beyond  all  doubt,  that  the  collector  acted  in  good  faith.  To  make  the  col- 
lector auawerable,  after  he  had  paid  over  the  money,  without  any  intima- 
tion having  been  given  that  the  duty  was  not  legally  charged,  cannot  be 
sustained  upon  any  sound  principles  of  policy  or  of  law.  There  can  be  no 
hardship  in  requiring  the  party  to  give  notice  to  the  collector  that  he  con- 
siders the  duty  claimed  illegal,  and  put  him  on  his  guard,  by  requiring  him 
not  to  pay  over  the  money.  The  collector  would  then  be  placed  in  a  situa- 
tion to  claim  an  indemnity  from  the  government.  But  if  the  party  is 
entirely  silent,  and  no  intimation  of  an  intention  to  seek  a  repayment  of 
the  money,  there  can  be  no  ground  upon  which  the  collector  can  retain 
the  money,  or  call  upon  the  government  to  indemnify  him  against  a  suit. 
It  is  no  sufficient  answer  to  this  that  the  party  cannot  sue  the  United 
States.  The  case  put  in  the  question  is  one  where  no  suit  would  lie  at  all. 
It  is  the  case  of  a  voluntary  payment  under  a  mistake  of  law,  and  the 
money  paid  over  into  the  treasury  ;  and  if  any  redress  is  to  be  had,  it  must 
be  by  application  to  the  favor  of  the  government,  and  not  on  the  ground 
of  a  legal  right. 

The  case  of  Morgan  v.  Palmer  ^  was  an  action  for  money  had  and  received, 
to  recover  back  money  paid  for  a  certain  license ;  and  one  objection  to  sus- 
taining the  action  was  that  it  was  a  voluntary  payment.  The  court  did  not 
consider  it  a  voluntary  payment,  and  sustained  the  action  :  but  Chief  Jus- 
tice Abbot,  and  the  whole  court,  admitted  that  the  objection  would  have 
been  fatal,  if  well-founded  in  point  of  fact  The  court  said  it  had  been 
well  argued,  that  the  payment  having  been  voluntary  it  could  not  be  recov- 
ered back  in  an  action  for  money  had  and  received.  And  in  Brisbain  v. 
Dacres,^  the  question  is  very  fully  examined  by  Gibbs,  J.,  and  most  of  the 
cases  noticed  and  commented  upon,  and  with  the  concurrence  of  the  whole 
court,  except  Chambre,  J.,  he  lays  down  the  doctrine  broadly,  that  where  a 
man  demands  money  of  another,  as  matter  of  right,  and  that  other,  with 
a  full  knowledge  of  the  facts  upon  which  the  demand  is  founded,  has  paid  a 
sum  of  money  voluntarily,  he  cannot  recover  it  back.  It  may  be,  says  the 
judge,  that,  upon  a  further  view,  he  may  form  a  different  opinion  of  the 
law  ;  and  it  may  be,  his  subsequent  opinion  may  be  the  correct  one.  If  we 
were  to  hold  otherwise,  many  inconveniences  may  arise.  There  are  many 
doubtful  questions  of  law.  When  they  arise,  the  defendant  has  an  option 
either  to  litigate  the  question,  or  submit  to  the  demand  and  pay  the  money. 
But  it  would  be  most  mischievous  and  unjust,  if  he  who  has  acqitiesced  in 
the  right  by  such  voluntary  payment  should  be  at  liberty,  at  any  time 
within  the  statute  of  limitations,  to  rip  up  the  matter  and  recover  back  the 

^  2  B.  &  C.  729.  <  5  Taunt.  154. 
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money.  This  doctrine  is  peculiarly  applicable  to  a  case  ^rhere  the  money 
has  been  paid  over  to  the  public  treasury,  as  in  the  question  now  under 
consideration.  Lord  Eldon  in  the  case  of  Bromley  v.  Holland  ^  approves 
the  doctrine,  and  says  it  is  a  sound  principle  that  a  voluntary  payment  is 
not  recoverable  back.  In  Cox  v.  Prentice,*  Lord  Ellenborough  says ;  "  I 
take  it  to  be  clear,  that  an  agent  who  receives  money  for  his  principal  is 
liable,  as  a  principal,  so  long  as  he  stands  in  his  original  situation,  and 
until  there  has  been  a  change  of  circumstances,  by  his  having  paid  over  the 
money  to  his  principal,  or  done  something  equivalent  to  it."  And  in  BuUer 
V,  Harrison,'  Lord  Mansfield  says  the  law  is  clear,  that  if  an  agent  pay 
over  money  which  has  been  paid  to  him  by  mistake,  he  does  no  wrong,  and 
the  plaintiff  must  call  on  the  principal ;  that  if,  after  the  payment  has  been 
made  and  before  the  money  has  been  paid  over,  the  mistake  is  corrected, 
the  agent  cannot  afterwards  pay  it  over  without  making  himself  personally 
liable.  Here,  then,  is  the  true  distinction :  When  the  money  is  paid  volun- 
tarily and  by  mistake  to  an  agent,  and  he  has  paid  it  over  to  his  principal, 
he  cannot  be  made  personally  responsible ;  but  if,  l>efore  paying  it  over,  he 
is  apprised  of  the  mistake  and  required  not  to  pay  it  over,  he  is  personally 
liable.  The  principle  laid  down  by  Lord  Ellenborough,  in  Townsend  v, 
Wilson,*  cited  and  relied  upon  on  the  part  of  the  plaintiff,  does  not  apply 
to  this  case.  He  says,  if  a  person  gets  money  into  his  hands  illegally,  he 
cannot  discharge  himself  by  paying  it  over  to  another ;  but  the  payment, 
in  that  case,  was  not  voluntary ;  for,  says  Lord  Ellenborough,  the  plaintiff 
had  been  arrested  and  was  under  duress  when  he  paid  the  money.  In 
Stevenson  v.  Mortimer,^  Lord  Mansfield  lays  down  the  general  principle, 
that  if  money  is  paid  to  a  known  agent,  and  an  action  is  brought  against 
the  agent  for  the  money,  it  is  an  answer  to  such  action  that  he  has  paid  it 
over  to  his  principal.  That  he  intended,  however,  to  apply  this  rule  to 
cases  of  voluntary  payments  made  by  mistake,  is  evident  from  what  fell 
from  him  in  Sadler  v,  Evans.'  He  there  said,  he  kept  clear  of  all  payments 
to  third  persons  but  where  it  is  to  a  known  agent ;  in  which  case  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases,  as  under 
notice,  or  mala  fides;  which  seems  to  be  an  admission  that  if  notice  is  given 
to  the  agent  before  the  money  is  paid  over,  such  payment  will  not  exonerate 
the  agent.  And  this  is  a  sound  distinction,  and  applies  to  the  two  ques- 
^  tions  put  in  the  second  and  third  points  in  the  case  now  before  the  court. 
In  the  former,  the  payment  over  is  supposed  to  be  without  notice ;  and  in 
the  latter  after  notice  and  a  request  not  to  pay  over  the  money.  The 
answer,  then,  to  the  second  question  is,  that  under  the  facts  there  stated 
the  collector  is  not  personally  liable. 

3.  The  case  put  by  the  third  point  is  where,  at  the  time  of  payment, 
notice  is  given  to  the  collector  that  the  duties  are  chained  too  high,  and 

1  7  Vesey,  23.  «  3  M.  &  S.  348.  »  2  Cowp.  568. 

*  1  Campb.  396.  »  2  Cowp.  816.  •  4  Bur.  1987. 
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that  the  party  paying  so  paid  to  get  possession  of  his  goods  3  and  accom- 
panied by  a  declaration  to  the  collector,  that  he  intended  to  sue  him  to 
recover  back  the  amount  erroneously  paid,  and  notice  given  to  him  not  to 
pay  it  over  to  the  treasury. 

This  question  must  be  answered  in  the  affirmative;  unless  the  broad 
proposition  can  be  maintained,  that  no  action  will  lie  against  a  collector  to 
recover  back  an  excess  of  duties  paid  him ;  but  that  recourse  must  be  had 
to  the  government  for  redress.  Such  a  principle  would  be  carrying  an 
exemption  to  a  public  officer  beyond  any  protection  sanctioned  by  any  prin- 
ciples of  law  or  sound  public  policy.  The  case  of  Irving  v.  Wilson  and 
Another,^  was  an  action  for  money  had  and  received,  against  custom-house 
officers,  to  recover  back  money  paid  to  obtain  the  release  and  discharge  of 
goods  seized  that  were  not  liable  to  seizure ;  and  the  action  was  sustained. 
Lord  Kenton  observed,  that  the  revenue  laws  ought  not  to  be  made  the 
means  of  oppressing  the  subject ;  that  the  seizure  was  illegal ;  that  the  de- 
fendants took  the  money  under  circumstances  which  could  by  no  possibility 
justify  them ;  and,  therefore,  this  could  not  be  called  a  voluntary  payment. 

The  case  of  Greenway  v.  Hurd  ^  was  an  action  against  an  excise  officer, 
to  recover  back  duties  illegally  received ;  and  Loi'd  Ken  yon  does  say,  that 
an  action  for  money  had  and  received  will  not  lie  against  a  known  agent, 
but  the  party  must  resort  to  the  superior.  But  this  was  evidently  consid- 
ered a  case  of  voluntary  payment.  The  plaintiff  had  once  refused  to  pay, 
but  afterwards  paid  the  money  ;  and  this  circumstance  is  expressly  referred 
to  by  BuLLER,  J.,  as  fixing  the  chamcter  of  the  payment.  He  says,  though 
the  plaintiff  had  once  objected  to  pay  the  money,  he  seemed  afterwards  to 
waive  the  objection  by  paying  it.  And  Lord  Kenyon  considered  the  case 
as  falling  within  the  principle  of  Sadler  v.  Evans,'  which  has  already  been 
noticed.  In  the  case  of  Snowdon  v.  Davis,^  it  was  decided  that  an  action 
for  money  had  and  received  would  lie  against  a  bailiff,  to  recover  back 
money  paid  through  compulsion,  under  color  of  process,  by  an  excess  of 
authority,  although  the  money  had  been  paid  over.  The  court  say,  the 
money  was  paid  by  the  plaintiff  under  the  threat  of  a  distress;  and  al- 
though paid  over  to  the  sheriff  and  by  him  into  the  Exchequer,  the  action 
well  lies ;  the  plaintiff  paid  it  under  terror  of  process  to  redeem  his  goods, 
and  not  with  inteut  that  it  should  be  paid  over  to  any  one.  The  case  of 
Ripley  w.  Gelston  *  was  a  suit  against  a  collector  to  recover  back  a  sum  of 
money  demanded  by  him  for  the  clearance  of  a  vessel.  The  plaintiff  ol>- 
jected  to  the  payment,  as  being  illegal,  but  paid  it  for  the  purpose  of  obtain- 
ing the  clearance,  and  the  money  had  been  paid  by  the  collector  into  the 
branch  bank  to  the  credit  of  the  treasurer.  The  defence  was  put  on  the 
ground  that  the  money  had  been  paid  over ;  but  this  was  held  insufficient. 
The  money,  say  the  court,  was  demanded  as  a  condition  of  the  clearance ; 

1  4  T.  R.  485.  M  T.  It  554.  »  4  Bur.  1984. 

*  1  Taunt.  358.  ^  9  Johns.  201. 
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'  and  that  being  established,  the  plaintiff  is  entitled  to  recover  it  back,  with- 
out showing  any  notice  not  to  pay  it  over.  The  cases  which  exempt  an 
agent  do  not  apply.  The  money  was  paid  by  compulsion.  It  was  extorted 
as  a  condition  of  giving  a  clearance,  and  not  with  intent  or  purpose  to  be 
paid  over.  In  the  case  of  Clinton  v.  Strong,*  the  action  was  to  recover 
back  certain  costs  which  the  marshal  had  demanded  on  delivering  up  a 
vessel  which  had  been  seized,  which  costs  the  court  considered  illegal ;  and 
one  of  the  questions  was  whether  the  payment  was  voluntary.  The  court 
said  the  payment  could  not  be  voluntary.  The  costs  were  exacted  by  the 
officer,  colore  officii,  as  a  condition  of  the  redelivery  of  the  property ;  and 
that  it  would  lead  to  the  greatest  abuse  to  hold  that  a  payment  under  such 
circumstances  was  a  voluntary  payment  precluding  the  party  from  contest- 
ing it  afterwards.  The  case  of  Hearsey  v,  Pryn  *  was  an  action  to  recover 
back  toll  which  had  been  illegally  demanded  ;  and  Spenceb,  J.,  in  delivering 
the  opinion  of  the  court,  says  the  law  is  well  settled,  that  an  action  may  be 
sustained  against  an  agent  who  has  received  money  to  which  the  principal 
had  no  right,  if  the  agent  has  had  notice  not  to  pay  it  over.  And  in  the 
case  of  Fry  v.  Lockwood,'  the  court  adopts  the  principle,  that  when  money 
is  paid  to  an  agent  for  the  purpose  of  being  paid  over  to  his  principal,  and 
is  actually  paid  over,  no  suit  will  lie  against  the  agent  to  recover  it  back. 
But  the  distinction  taken  in  the  case  of  Ripley  v,  Gelston  is  recognized 
and  adopted ;  that  the  cases  which  exempt  an  agent  when  the  money  is 
paid  over  to  his  principal  without  notice,  do  not  apply  to  cases  where  the 
money  is  paid  by  compulsion,  or  extorted  as  a  condition,  etc.  From  this 
view  of  the  cases,  it  may  be  assumed  as  the  settled  doctrine  of  the  law, 
that  where  money  is  illegally  demanded  and  received  by  an  agent,  he  can- 
not exonerate  himself  from  personal  responsibility  by  paying  it  over  to  his 
principal ;  if  he  has  had  notice  not  to  pay  it  over.  The  answer,  therefore, 
to  the  third  point  must  l)e,  that  the  collector  is  personally  liable  to  an 
action  to  recover  back  an  excess  of  duties  paid  to  him  as  collector,  under 
the  circumstances  stated  in  the  point ;  although  he  may  have  paid  over  the 
money  into  the  treasury. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 
Circuit  Court  of  the  United  States,  for  the  southern  district  of  New  York, 
and  on  the  questions  on  which  the  judges  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  Congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel ;  on  consideration  whereof,  it  is  the  opinion  of  this  court, 
on  the  first  question,  that  the  said  shawls  and  suspenders  were  not  a 
manufacture  of  wool,  or  of  which  wool  was  a  component  part,  within  the 
meaning  of  the  words  "  all  other  manufactures  of  wool,  or  of  which  wool  is 
a  component  part,*'  in  the  second  article  of  the  second  section  of  the  act  of 
Congress  of  July  14,  1832. 

1  9  Johns.  869.  '  7  Johns,  179.  »  4  Cow.  466. 
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On  the  second  question,  it  is  the  opinion  of  this  court,  that,  under  the 
facts  as  stated  in  the  said  second  question,  the  collector  is  not  personally 
liable. 

On  the  third  question,  it  is  the  opinion  of  this  court  that  the  collector, 
under  the  circumstances  as  stated  iu  the  said  question,  is  liable  to  an  action 
to  recover  back  an  excess  of  duties  paid  to  him  as  collector,  although  he 
may  have  paid  over  the  money  into  the  treasury.  Whereupon  it  is  ordered 
and  adjudged  by  this  court,  to  be  so  certified  to  the  said  Circuit  Court  of 
the  United  States  for  the  southern  district  of  New  York. 


THE  BOSTON  &   SANDWICH  GLASS  COMPANY  v.   CITY  OF 

BOSTON. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  March  Terh,  1842. 

[Reported  in  4  Metcalf,  181.] 

Indebitatus  assumpsit  for  money  had  and  received.  The  case  was  sub- 
mitted to  the  court  on  the  following  statement  of  factfi :  '*  The  plaintiffs 
are  a  body  corporate  in  this  Commonwealth,  chartered  by  St.  1825,  c.  99, 
for  the  purpose  of  manufacturing  glass  in  the  city  of  Boston  and  the  town 
of  Sandwich.  But  they  have,  and  always  have  had  their  manufactory,  and 
all  their  machinery,  in  Sandwich,  and  a  warehouse,  for  the  general  trans- 
action of  their  business,  in  Boston. 

"In  the  present  action  (commenced  on  the  7th  day  of  March,  1840), 
the  plaintiffs  seek  to  recover  of  the  defendants  $1075,  under  the  following 
circumstances:  Taxes  have  been  annually  levied  by  the  defendants  upon 
the  personal  property  of  the  plaintiffs,  from  the  year  1826  to  the  year  1839, 
inclusive,  — with  the  exception  of  the  year  1831,  —  and  have  been  paid 
into  the  treasury  of  the  defendants.  The  sums  so  levied  and  paid 
amounted  to  $1066.  The  plaintiffs  were  also  taxed  for  polls,  in  1839  and 
the  two  preceding  years,  to  the  amount  of  $9,  which  was  also  paid,  as  afore- 
said, by  them.  These  several  poll  taxes  were  assessed  for  the  polls  of 
minors  then  in  the  service  of  the  plaintiffs,  at  their  warehouse  in  Boston, 
and  receiving  salaries.  The  plaintiffs  were  also  taxed  by  the  defendants 
(in  addition  to  said  taxes  on  personal  property  and  polls),  for  their  real 
estate,  in  1836  and  the  three  following  years.  No  State  tax  was  levied  on 
the  plaintiffs  between  1826  and  1839,  except  in  1829  and  1830.  In  1839 
the  plaintiffs  paid  the  taxes  levied  on  their  personal  property  as  aforesaid 
to  the  defendants'  collector,  without  any  verbal  objection  to  paying  the 
same;  but  they  immediately  presented  to  said  collector  the  following 
written  protest:  'Boston,  November  2,  1839.  To  Richard  D.  Harris, 
Esq.,  treasurer  and  collector  of  the  county  of  Suffolk  and  city  of  Boston. 
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Sir :  The  undersigned  hereby  give  you  notice  that  they  protest  against  the 
payment  of  $141.25,  and  assessed  to  them  as  a  tax  upon  their  personal 
estate,  income,  etc.,  for  the  year  1839,  in  said  city  and  county,  as  an  illegal 
tax ;  that  they  pay  the  same  under  duress  and  not  voluntarily ;  and  that 
they  shall  institute  suit  to  recover  back  the  same.  Boston  &  Sandwich 
Glass  Company,  by  Demino  Jarves,  Agent.' 

"  This  payment  and  protest  were  made  on  the  day  after  said  taxes  be- 
came payable,  but  before  the  usual  summons  required  by  law  in  case  of  the 
non-payment  of  taxes,  was  issued  or  issuable. 

"  The  taxes  of  the  years  preceding  1839  were  paid  by  the  plaintiffs,  with- 
out making  any  objection  at  the  time,  —  the  plaintiffs  and  defendants  sup- 
posing them  to  be  rightly  assessed,  —  upon  and  after  the  delivery  to  the 
plaintiffs  of  the  usual  tax  bills,  so  called,  issued  by  the  defendant's  collector 
and  treasurer,  which  tax  bills  stated  the  amount  of  the  city  and  county  tax 
on  the  plaintiffs,  for  polls,  real  estate,  personal  estate,  and  income,  and  to 
which  was  added  a  printed  statement,  which  is  copied  in  the  margin.^ 

"  If,  upon  the  foregoing  facts,  the  plaintiffs  are  entitled  to  recover  the 
whole  or  any  part  of  the  taxes  so  assessed,  and  are  not  barred  by  the 
statute  of  limitations,  or  ptherwise,  judgment  is  to  be  rendered  for  such 
sum  as  the  court  shall  order.  If  the  plaintiffs  are  not  entitled  to  recover 
any  part  of  said  amount,  judgment  is  to  be  rendered  for  the  defendants  for 
their  costs." 

Dexter  and  Barrett  for  the  plaintiffs. 

t/.  Pickering,  City  Solicitor,  for  the  defendants. 

The  opinion  of  the  court  was  given  by 

Dewet,  J.  The  next  inquiry  is,  whether  the  payment  of  these  taxes  by 
the  plaintiffs  was  not  so  far  a  voluntary  act  as  to  absolve  the  defendants 
from  all  legal  liability  to  refund  the  amount  thus  paid.'  The  legal  prin- 
ciple relied  upon,  on  this  point,  is  this  :  that  if  a  party,  with  full  knowledge 
of  all  the  facts  of  the  case,  voluntarily  pays  money  in  satisfaction  or  dis- 
charge of  a  demand  unjustly  made  on  him,  he  cannot  afterwards  allege 
such  payment  to  have  been  made  by  compulsion,  and  recover  back  the 
money,  even  though  he  should  protest,  at  the  time  of  such  payment,  that 
he  was  not  legally  bound  to  pay  the  same.     The  reason  of  the  rule,  and  its 

1  "By  a  vote  of  the  town,  passed  27th  May,  1811,  the  taxes  must  be  paid  within 
sixty  days  from  the  time  they  are  issued.  At  the  expiration  of  the  sixty  days,  the  treas- 
urer by  law  is  directed  to  issue  a  summons  to  those  who  are  then  delinquent,  and  if  the 
tax  is  not  paid  in  ten  days  after  such  summons,  with  twenty  cents  for  said  summons,  to 
issue  his  warrants  to  the  special  collectors,  who  will  receive  from  delinquents,  in  addition 
to  the  tax,  the  fees  allowed  by  law  on  serving  executions,  viz. :  four  ]>er  centum  on  the 
first  one  hundred  dollars  ;  two  per  centum  on  the  second  one  hundred  dollars  ;  and  one 
per  centum  on  all  over  two  hundred  dollars.     Interest  will  also  be  charged. 

"Richard  D.  Harbis,  Treasurer  and  Collector. 
"  Boston,  September  1." 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question.  —  Ed. 
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propriety,  are  quite  obvious,  when  applied  to  a  case  of  payment  upon  a 
mere  demand  of  money,  unaccompanied  with  any  power  or  authority  to 
enforce  such  demand  except  by  a  suit  at  law.  In  such  case,  if  the  party 
would  resist  an  unjust  demand,  he  must  do  so  at  the  threshold.^  The 
parties  treat  with  each  other  on  equal  terms,  and  if  litigation  is  intended 
by  the  party  of  whom  the  money  is  demanded,  it  should  precede  payment. 
If  it  were  not  so,  the  effect  would  be  to  leave  the  party  who  pays  the 
money  the  privilege  of  selecting  his  own  time  and  convenience  for  litiga- 
tion ;  delaying  it,  as  the  case  may  be,  until  the  evidence,  which  the  other 
party  would  have  relied  upon  to  sustain  his  claim,  may  be  lost  by  the  lapse 
of  time  and  the  various  casualties  to  which  human  affairs  are  exposed. 

The  rule  alluded  to,  when  properly  applied,  is  doubtless  a  salutary  one, 
and  is  not  to  be  departed  from,  but  in  cases  resting  upon  a  plain  and 
obvious  distinction  from  such  as  are  ordinarily  and  familiarly  known  as 
embraced  within  it.  But  the  rule  has  its  exceptions;  and  cases  are  not 
unfrequent,  in  which  the  ptirty  paying  money  upon  an  illegal  demand,  and 
knowing  it  to  be  such  when  making  the  payment,  has  been  allowed  to  re- 
cover back  the  money.  If  there  be  a  controlling  necessity  in  the  case, 
arising  from  the  peculiar  circumstances  undei  which  the  money  is  de- 
manded, the  rule  does  not  apply.  Thus  where  money  is  extorted  by  duress 
of  goods,  assumpsit  will  lie  for  it,  as  was  held  in  the  early  case  of  Astley 
V,  Reynolds,*  where  the  defendant  had  in  pawn  plate  of  the  plaintiff,  which 
he  refused  to  deliver  without  the  payment  of  the  money  illegally  claimed ; 
and  it  was  held  to  be  a  payment  by  compulsion. 

A  payment  of  money  illegally  claimed  by  a  collector,  as  tonnage  duty  or 
light  money,  and  which  the  plaintiff  paid  to  obtain  a  clearance  of  his  vessel, 
was  allowed  to  be  i*ecoveredi  back.  Eipley  v.  Gelston."  So  where  money 
was  paid  to  liberate  a  raft  of  lumber  detained  in  order  to  exact  an  illegal 
toll,  it  was  held  to  be  a  compulsory  payment.  Chase  v.  Dwinal.*  And 
generally,  where  money  is  paid  to  obtain  the  possession  of  property  which 
the  party  making  the  illegal  demand  has  under  his  control,  such  pay- 
ment will  be  considered  as  compulsory.  Shaw  r.  Woodcock ;  •  Moi^n  v. 
Palmer.* 

Another  class  of  cases,  and  one  to  which  the  present  case  more  appro- 
priately belongs,  is  where  the  payment  of  money  is  made  upon  an  illegal 
demand  by  one  who  has  authority  to  levy  upon  the  property  of  the  person 
upon  whom  such  demand  is  made,  and  by  a  sale  of  such  property  to  satisfy 
and  discharge  such  claim ;  and  where  payment  is  made  upon  such  a  de- 
mand, and  to  prevent  such  seizure  and  sale  of  property,  the  payment  is 
also  compulsory.  In  most  of  the  cases  found  in  our  own  reports,  where 
an  action  for  money  had  and  received  has  been  instituted  to  recover  back 

^  Jones  9.  Houghton,  61  N.  H.  51,  accord*  —  £d. 

a  2  Stra.  916.  »  9  Johns.  201.  *  7  GreenL  184. 

»  7  B.  &  C.  78.  «  2  a  &  C.  729. 
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money  paid  on  an  illegal  assessment  of  taxes,  either  no  question  was  raised, 
or  the  facts  showed  the  payment  to  have  been  made  under  a  protest.  The 
question  seems,  however,  to  have  been  distinctly  presented  in  the  case  of 
Amesbury  Woollen  and  Cotton  Manuf.  Co.  v.  Inhabitants  of  Amesbury.^ 
This  was  an  action  to  recover  the  amount  of  taxes  paid  by  the  plaintiffs, 
from  the  year  1814  to  1818,  inclusive.  The  payment  for  the  year  1818 
was  upon  a  warrant  of  distress ;  but  the  payment  for  the  previous  years 
had  been  made  without  protest,  or  any  denial  of  the  defendants'  right  to 
demand  the  money ;  and  it  was  insisted  that  the  payments,  for  the  years 
preceding  1818,  were  voluntary,  and  being  such,  the  plaintiffs  could  not 
recover  the  money  thus  paid,  although  it  was  made  to  appear  that  such 
taxes  were  illegally  demanded.  But  the  court  held  that  the  voluntary 
payment  of  a  part  of  the  taxes  thus  assessed  did  not  affect  the  right  of  the 
plaintiffs  to  recover  the  amount  of  money  paid  by  them  upon  an  illegal 
assessment.  The  obvious  reason  of  the  rule,  though  not  prominently  set 
forth  in  that  case,  is  clearly  stated  in  the  opinion  of  the  court,  in  the  case 
of  Preston  tr.  City  of  Boston.^  It  arises  from  the  power  and  authority 
placed  in  the  hands  of  a  collector  of  taxes,  by  virtue  of  his  warrant,  to  levy 
directly  upon  the  property  or  person  of  every  individual  whose  name  is 
borne  on  the  tax  list,  in  default  of  payment  of  the  taxes.  To  use  the  lan- 
guage of  the  court  in  the  case  just  referred  to,  '*  such  warrant  is  in  the 
nature  of  an  execution  running  against  the  property  and  person  of  the 
party,  upon  which  ho  has  no  day  in  court,  no  opportunity  to  plead  and 
offer  proof,  and  have  a  judicial  decision  of  the  question  of  his  liability." 
Such  being  the  state  of  the  case,  the  payments  made  to  a  collector  of  taxes 
may  be  considered  compulsory,  and  made  under  such  circumstances  as  will 
authorize  the  party  paying  the  money  to  recover  back  the  same,  if  the  tax 
was  illegally  assessed. 

In  addition  to  the  sum  thus  paid,  the  party  will  be  entitled  to  recover 
interest  from  the  date  of  the  writ,  or  time  of  demanding  repayment,  in 
cases  where  there  was  no  protest  or  denial  of  right,  at  the  time  of  paying 
such  taxes ;  and  when  paid  under  such  protest,  or  denial  of  liability  to  pay 
the  same,  the  interest  will  be  added  from  the  time  of  paying  the  taxes. 

The  plaintiffs  are  to  have  judgment  for  the  amount  of  taxes  paid  by 
them  within  six  years  next  before  action  brought. 

il7Ma»46L  *  12  Pick.  7. 
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THE  CITY  OF  DETROIT  v.  JACOB  MARTIN. 
In  the  Supreme  Court  of  Michigan,  June  6,  1876. 

[Reported  in  34  Michigan  ReportB,  170.] 

Error  to  Superior  Court  of  Detroit. 

2>.  C.  Holhrook  for  plaintiff  in  error. 

Brennan  ^  Donnelly  and  G,  Fl  N.  Lothrop^  for  defendant  in  error. 

MABSTONy  J.  Plaintiff  below,  defendant  in  error,  was  the  owner  of  a  cer- 
tain lot  in  the  city  of  Detroit  upon  which  there  was  assessed  ninety-six 
dollars  and  fifty-four  cents  on  account  of  the  opening  of  Labrosse  street  in 
said  city.  After  the  assessment  was  made  he  received  a  written  notice 
signed  by  the  city  attorney  notifying  him  of  the  fact,  and  requesting  him  to 
pay  the  amount  thereof  within  sixty  days  from  the  date  of  service  of  the 
notice,  and  that  in  case  of  failure,  at  the  expiration  of  that  time  the  property 
so  assessed  would  be  advertised  and  sold  by  the  receiver  of  taxes  of  said 
city  to  pay  said  assessmeut.  After  the  expiration  of  the  sixty  days,  and  on 
the  3d  of  March,  1874,  he  paid  said  assessment,  to  prevent  the  threatened 
sale,  under  protest,  and  had  the  protest  entered  upon  the  books  of  the 
treasurer.  Plaintiff  remonstrated  against  the  opening  of  said  street,  and 
prior  to  the  commencement  of  suit  in  this  case  petitioned  the  common 
council  of  said  city  to  repay  him  the  amount  with  interest,  which  was  re- 
fused. The  provision  of  the  city  charter  under  which  said  assessment  was 
levied  and  collected  was  by  this  court,  at  the  June  term  thereof,  1875, 
declared  unconstitutional,  in  the  case  of  Paul  v.  The  City  of  Detroit.^ 

Plaintiff  brought  assumpsit  to  recover  back  the  amount  so  paid,  and  the 
above  facts  were  found  by  the  jury  in  a  special  verdict,  upon  which  judg- 
ment was  rendered  for  the  plaintiff.  The  city  brought  error,  alleging  that 
the  payment  was  a  voluntary  one,  that  plaintiff  was  not  entitled  to  recover, 
and  that  the  facts  found  did  not  sustain  the  judgment. 

As  the  case  has  been  presented  in  this  court  upon  the  question  whether 
the  payment  was  voluntarily  made  or  not,  it  would  be  well  for  us  to  under- 
stand clearly,  not  only  the  circumstances  under  which  the  money  was  paid, 
but  the  legal  result  or  effect  upon  plaintiff's  rights  in  case  he  had  not  paid 
this  money,  as  by  so  doing  we  will  be  better  enabled  to  determine  the  ques- 
tion submitted. 

Plaintiff  was  the  owner  of  the  lot  assessed.  The  amount  assessed  thereon 
was  illegal  and  void,  the  statute  under  which  such  assessment  was  made  hav- 
ing been  unconstitutional.  The  city,  through  its  proper  officers,  threatened 
to  sell  the  lot  if  the  assessment  was  not  paid.  To  prevent  this  threatened 
sale  the  money  was  paid  under  protest.     Such  are  the  facts  in  brie£ 

1  82  Mich.  108. 
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If  not  paid  and  the  property  sold,  what  would  have  been  the  legal  effect 
of  such  sale  f 

If  plaintiff  had  not  paid,  we  may  assume  the  threat  would  have  been 
carried  out  and  the  property  sold.  How  would  such  sale  have  affected 
plaintiff's  right  or  title  thereto)  Would  such  sale  have  constituted  a 
cloud  upon  his  title  1  Assuming  that  it  would,  in  order  to  prevent  this, 
he  could  have  paid  the  amount  under  protest,  and  afterwards  have  main- 
tained an  action  to  recover -it  back.  If  a  sale  under  the  facts  stated  would 
not  have  constituted  a  cloud  upon  his  title,  then  it  may  be  at  least  doubtful 
whether  the  plaintiff  has  any  remedy,  as  it  is  not  pretended  there  was  any 
fraud,  duress,  or  seizure  of  his  goods,  either  actual  or  threatened,  or  that 
the  officers  of  the  city  had  any  authority  to  seize  them.  "  A  cloud  upon 
one's  title  is  something  which  constitutes  an  apparent  incumbrance  upon  it, 
or  an  apparent  defect  in  it ;  something  that  shows  prima  facie  some  right 
of  a  third  party,  either  to  the  whole  or  some  interest  in  it.  An  illegal 
tax  may  or  may  not  constitute  such  a  cloud.  If  the  alleged  tax  has  no 
semblance  of  legality,  if  upon  the  face  of  the  proceedings  it  is  wholly 
unwarranted  by  law,  or  for  any  reason  totally  void,  so  that  any  person 
inspecting  the  record  and  comparing  it  with  the  law  is  at  once  apprised 
of  the  illegality,  the  tax,  it  would  seem,  could  neither  constitute  an 
incumbrance  nor  an  apparent  defect  of  title,  and  therefore  in  law  could 
constitute  no  cloud.'' ^ 

Under  the  facts  found  in  this  case,  and  the  law  applicable  thereto,  the 
sale  and  conveyance  thereunder  would  not  have  constituted  a  cloud  upon 
plaintiff's  title,  even  although  by  the  charter  assessments  may  be  declared 
a  lien  upon  the  land,  and  the  conveyance  pritna  facie  evidence  of  the  regu- 
larity of  the  proceedings,  because  from  an  inspection  of  the  conveyance, 
which  would  recite  the  proceedings,  and  of  the  record,  it  would  at  once 
appear  that  the  assessment  was  wholly  unwarranted  by  law  and  totally 
void. 

The  plaintiff  at  the  time  he  paid  this  tax  paid  it  with  full  knowledge  of 
all  the  facts  and  circumstances.  He  is  conclusively  presumed  to  know  the 
law  applicable  thereto.  He  is  presumed  to  have  known  at  the  time  he  paid 
this  tax  that  the  statute  under  which  the  assessment  was  made  was  void, 
and  that  a  sale  of  the  premises  therefor  would  constitute  no  doud  upon  his 
title,  and  that  he  could  not  be  injured  by  such  sale. 

Such  being  the  legal  conclusion  from  the  facts  found,  was  the  payment 
voluntary  or  involuntary  1 

The  plaintiff,  however,  does  not  bring  himself  within  the  principles  of 
any  of  these  cases.'  He  knew  all  the  facts  at  the  time  he  made  the  pay- 
ment ;  none  of  his  property  was  held  by  the  party  making  the  demand ;  no 

1  Cooley  on  Taxation,  542. 

*  A  portion  of  the  opinion  containing  a  citation  and  discuasion  of  cases  has  been 
omitted.  —  £d. 
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seizure  had  been  made  or  threatened,  nor  did  it  appear  that  the  officer 
making  the  demand  or  that  any  officer  had  the  power  to  compel  in  anj 
way  payment  of  the  amount,  except  by  a  threatened  sale  of  the  property 
assessed,  and  which  if  carried  out  could  injure  no  one,  unless  it  might  have 
been  the  purchaser.  The  threat  therefore  was  a  harmless  one.  It  could 
not  have  alarmed  the  plaintilF,  as  it  could  not  have  affected  his  rights.  If 
carried  out,  the  sale  would  have  had  no  force,  and  the  conveyance  there- 
under no  validity.  The  assessment  was  a  mere  nullity,  and  could  not  have 
been  enforced  in  any  way,  there  being  no  statute  authorizing  it.  Yet  the 
plaintiff,  knowing  all  this,  voluntarily  went  to  the  treasurer's  office  and 
paid  the  amount  claimed.  The  case  '*  stands  on  no  higher  ground  than  it 
would  if  the  plaintiff,  when  the  tax  was  demanded  of  him  by  the  collector, 
had  said  to  him  :  '  I  know  your  tax  is  illegal  and  void ;  I  am  under  no  obli- 
gation to  pay  it,  but  I  shall  pay  it  under  protest,  and  with  an  intention  to 
sue  for  and  recover  it.'  .  .  .  All  the  authorities  agree  that  money  paid  un- 
der such  circumstances  cannot  be  recovered.**  Sheldon  v.  South  School 
District ;  *  Buckley  v,  Stewart.* 

Where  taxes  had  been  levied  under  an  unconstitutional  statute,  demanded 
and  paid  for  a  series  of  years,  and  the  statute  being  then  held  void,  suit 
was  brought  to  recover  the  amount  paid,  Lowrib,  J.,  said  :  **  We  state  the 
case  as  one  of  a  voluntary  payment  of  taxes,  because  there  is  no  pretence 
that  the  defendant's  officers  did  any  more  than  demand  the  tax  under  a 
supposed  authority  of  the  law ;  and  there  is  no  more  a  compulsion  than 
where  an  individual  demands  a  supposed  right.  The  threat  that  is  supposed 
to  underlie  such  demands  is  a  harmless  one,  —  that,  in  case  of  refusal,  the 
appropriate  legal  remedies  will  be  resorted  to.  It  is  supposed  that  there 
was  real  compulsion,  because  no  certificate  would  be  granted  by  the  health 
officer  to  the  ships  without  the  payment  of  the  tax,  and  without  the  certifi- 
cate no  entry  would  be  allowed  by  the  custom-house  officers.  If  this  be  the 
compulsion  relied  on,  it  is  vain,  for  it  proceeded  from  the  federal  officers, 
and  not  from  the  defendant,  who  could  have  nothing  to  do  with  it." 
Taylor  v.  Board  of  Health.' 

If  under  the  circumstances  in  this  case  the  plaintiff  could  recover,  I  do 
not  see  what  there  would  be  to  prevent  parties  from  in  all  cases  voluntarily 
paying  their  taxes  under  protest,  and  if  at  any  time  afterwards,  within  the 
statute  of  limitations,  it  was  discovered,  or  decided  by  a  court  of  competent 
jurisdiction,  that  the  statute  under  which  they  were  levied  was  illegal,  then 
bringing  an  action  and  recovering  them  back  again.  The  consequences  of 
such  a  doctrine,  to  say  the  least,  would  be  very  serious. 

Wliat  effect  then  does  a  protest  made  at  the  time  havel  Under  the 
circumstances  of  this  case  it  has  none.  It  cannot  make  a  payment  other- 
wise voluntary  involuntary.  ^'A  party  who  has  paid  voluntarily  under  a 
claim  of  right  shall  not  afterwards  recover  back  the  money,  although  he 

'    1  2i  Conn.  91.  «  1  Day,  138.  «  81  Pa.  St.  78. 
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protested  at  the  time  against  his  liability."     Shaw,  C.  J.,  in  Preston  v. 
Boston ;  ^  Lee  v.  Inhabitants,  etc' 

Where  money  is  illegally  demanded,  but  under  a  claim  of  right,  and  the 
payment  is  an  involuntary  one,  the  protest  is  a  notice  to  the  person  to 
whom  the  payment  is  made  that  the  person  paying  does  not  acquiesce  in  the 
illegal  demand,  and  thereby  surrender  up  any  right  he  may  have  to  recover 
back  the  money.  Besides,  a  payment  without  protest  would  prevent  the 
party  afterwards  from  recovering  interest  m  an  action  brought  to  recover 
back  the  amount  paid.  Atwell  v,  ZelufiT.'  The  effect  of  a  protest  beyond 
this,  if  any,  may  not  be  very  clear  or  well  settled. 

In  this  case  the  city  claimed  the  money  under  color  of  right.  The  as- 
sessment was  illegal,  and  the  city  had  no  means  of  enforcing  payment,  or  of 
seizing  the  person  or  property  of  the  plaintiff,  or  of  selling  his  property  and 
givmg  any  one  a  colorable  title  thereto.  Knowing  all  these  facts,  the 
plaintiff  voluntarily  paid  the  money,  and  cannot  now  recover  it  back. 

The  judgment  must  be  reversed,  and  a  judgment  entered  upon  the 
special  verdict  in  favor  of  the  city,  plaintiff  in  error  to  recover  costs  in  both 
courts. 

The  other  Justices  concurred. 


LAMBORN  V.  COUNTY  COMMISSIONERS. 
In  the  Supreme  Court  of  the  Unitbd  States,  October  Term,  1877. 

[Reported  in  97  Utdted  States  Reports,  181.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  C.  JS,  Bretherton  for  the  plaintiff  in  error. 

Mr.  S.  0.  ThacheVf  contra. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

Lambom,  the  plaintiff  in  error  in  this  case,  is  the  trustee  and  represen- 
tative of  the  National  Land  Company.  This  company  had  contracted  with 
the  Kansas  Pacific  Railway  Company  for  the  purchase  of  a  large  quantity 
of  the  lands  in  Kansas,  to  which  the  latter  company  was  entitled  under  the 
congressional  grant  made  to  it,  under  the  name  of  the  Leavenworth,  Pawnee, 
and  "Western  Railroad  Company,  and  the  Union  Pacific  Railroad  Company, 
Eastern  Division,  by  the  Acts  of  July  1,  1862,  and  July  2,  1864.  The 
contract  required  the  land  company  to  pay  all  such  taxes  and  assessments 
as  might  be  lawfully  imposed  on  the  lands.  And  it  provided  that  the  rail* 
way  company  should,  at  the  request  of  the  land  company,  convey  by  deed 
of  general  warranty  any  of  the  lands  purchased,  whenever  the  purchase- 

1  12  Pick.  18.  <  18  Gray,  479.  *  26  Mich.  120. 
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money  and  interest  and  the  neoessaiy  stamps  should  be  furnished  by  the 
latter.  The  land  company,  after  acquiring  this  contract,  had  contracted  to 
sell  large  portions  of  the  lands  to  third  parties,  taking  from  them  agreements 
to  pay  all  taxes  and  assessments  that  might  be  imposed  upon  the  lands  sold 
to  them  respectively.  The  lands  in  Dickinson  County  were  assessed  by  the 
defendants  for  taxes  for  the  years  1870, 1871,  and  1872,  successively,  when, 
as  yet,  they  were  not  taxable,  no  patent  having  been  issued  therefor,  and 
the  costs  of  surveying,  selecting,  and  conveying  the  same  not  having  been 
paid.  These  taxes,  therefore,  as  decided  by  us  in  the  case  of  Railway 
Company  v,  Prescott,^  were  not  legal.  Nevertheless,  the  Supreme  Court 
of  Kansas,  in  that  case,  had  held  such  taxes  legal ;  and  the  taxes  for  the 
year  1870,  now  in  question,  not  having  been  paid,  the  treasurer  of  Dickinson 
County  proceeded  to  advertise  and  sell  the  lands  therefor  in  May,  1871,  and, 
no  person  bidding  the  requisite  amount,  the  lands  were  bid  in  for  the  county. 
The  assessments  for  1871  and  1872  were  made  against  the  lands  whilst  they 
were  in  this  position. 

By  the  laws  of  Kansas,  if  lands  sold  for  taxes  are  bid  in  for  the  county, 
the  county  treasurer  is  authorized  to  issue  a  tax  certificate  to  any  person 
who  shall  pay  into  the  county  treasury  an  amount  equal  to  the  cost  of 
redemption  at  the  time  of  payment.^  And  if  any  lands  sold  for  taxes  are 
not  redeemed  within  three  years  from  the  day  of  sale,  the  clerk  of  the  county 
may  execute  a  deed  to  the  purchaser,  his  heirs  or  assigns,  on  the  presentation 
to  him  of  the  certificate  of  sale."  It  is  further  provided,  that  if  the  county 
treasurer  shall  discover,  before  the  sale  of  any  lands  for  taxes,  that  on  ac- 
count of  any  irregular  assessment,  or  from  any  other  error,  such  lands  ought 
not  to  be  sold,  he  shall  not  offer  such  lands  for  sale ;  and  if,  after  any  cer- 
tificate  shall  have  been  granted  upon  such  sale,  the  county  clerk  shall  discover 
that,  for  any  error  or  irregularity,  such  land  ought  not  to  be  conveyed,  he 
shall  not  convey  the  same ;  and  the  county  treasurer  shall,  on  the  return 
of  the  tax  certificate,  refund  the  amount  paid  therefor  on  such  sale,  and  all 
subsequent  taxes  and  charges  paid  thereon  by  the  purchaser  or  his  assigns, 
out  of  the  county  treasury,  with  interest  on  the  whole  amount  at  the  rate 
of  ten  per  cent  per  annum.^ 

In  1872,  the  plaintiff  in  error  paid  into  the  county  treasury  the  sums  due 
for  taxes,  interest,  etc.,  on  the  said  lands  in  Dickinson  County,  which  had 
been  sold  for  taxes  as  aforesaid,  and  received  tax  certificates  therefor,  without 
making  any  protest,  not  being  aware  at  that  time,  as  he  alleges,  that  the 
lands  were  exempt  from  taxation,  but  supposing  that  the  taxes  were  legal 
and  valid.  On  the  second  day  of  January,  1874,  after  the  decision  of  this 
court  in  Railway  Company  v.  Prescott,*  he  offered  to  return  the  tax  certificates 
to  the  county  treasurer,  and  demanded  a  retuiii  of  the  money  paid  by  him 
into  the  county  treasury,  with  interest,  which  was  refused  by  the  treasurer  ; 

1  16  Wall.  608.  *  Gen.  Stats,  of  Kansas,  c  107,  §  91.  *  Sect  112. 

*  Sect.  120.  »  16  WaU.  603. 
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and  thereupon  this  suit,  against  the  board  of  county  commissioners  of  that 
county,  \?as  brought  to  recover  the  same. 

Under  this  state  of  facts  the  judges  of  the  Circuit  Court  differed  in  opinion 
on  the  following  points  of  law  :  — 

1.  Whether  judgment  should  be  rendered  for  the  plaintiff  or  for  the 
defendant. 

2.  Whether  the  acquisition  of  said  tax  certificates  and  the  subsequent 
payment  of  taxes  by  the  plaintiff  was  a  voluntary  payment  of  the  money 
now  sought  to  be  recovered  back,  in  such  a  sense  as  to  defeat  the  right  to 
such  recovery. 

3.  Whether  the  statute  of  Kansas  ^  gives  the  right,  upon  the  facts  above 
found,  to  the  plaintiff  to  recover  in  respect  of  the  causes  of  action  set  out 
in  the  petition. 

Judgment  was  given  in  favor  of  the  defendant,  in  accordance  with  the 
opinion  of  the  presiding  judge,  and  Lambom  sued  out  this  writ  of  error. 

The  plaintiff  insists  that  he  is  to  be  regarded  as  a  purchaser,  and  entitled 
under  the  statute  referred  to,^  or,  if  not  under  that  statute,  then  on  general 
principles  of  law,  to  a  return  of  the  money  paid  by  him  to  the  county 
treasurer. 

Th)9  next  question  to  consider,  therefore,  is  whether  money  thus  paid  by 
way  of  redemption  can  be  recovered  back.  There  are  only  three  grounds 
on  which  such  a  recovery  can  be  maintained,  ^->  fraud,  mistake,  or  duress. 

No  fraud  is  charged. 

Mistake,  in  order  to  be  a  ground  of  recovery,  must  be  a  mistake  of  fact, 
and  not  of  law.  Such,  at  least,  is  the  general  rule.'  Hunt  v,  Rousmaniere ;  ^ 
Bilbie  v.  Lumley ;  *  2  Smith's  Lead.  Cas.  398  (6th  Ed.  458),  notes  to  Harriot 
V.  Hampton.  A  voluntary  payment,  made  with  a  full  knowledge  of  all  the 
facts  and  circumstances  of  the  case,  though  made  under  a  mistaken  view  of 
the  law,  cannot  be  revoked,  and  the  money  so  paid  cannot  be  recovered  back. 
Clarke  v.  Dutcher;'  Ege  v.  Koontz;^  Boston  &  Sandwich  Glass  Co.  v.  City 
of  Boston ; '  Benson  <fe  Another  v,  Monroe ;  •  Milnes  v,  Duncan ;  ^  Stewart  v. 
Stewart  ;^^  and  see  cases  cited  in  note  to  2  Smith's  Lead.  Cas.  403,  404  (6th 
Ed.  466)." 

In  the  present  case,  there  is  no  dispute  that  all  the  facts  and  circumstances 
of  the  case  bearing  on  the  question  of  the  legality  of  the  tax,  were  fully 
known  to  the  plaintiff.  He  professedly  relied  on  the  law,  as  declared  by  the 
Supreme  Court  of  Kansas,  and  supposed  that  the  tax  was  legal  and  valid. 

The  only  other  ground  left,  therefore,  on  which  a  right  to  recover  back 
the  money  paid  can  be  at  all  based,  is,  that  the  payment  was  not  voluntary, 

1  Gen.  Stats,  p.  1058,  §§  120, 121. 

*  So  much  of  the  opinion  bs  relates  to  this  question  has  been  omitted.  — Ed. 
»  8  Pare.  Contr.  398.        *  1  Pet.  1.    '    »  2  East,  188.        •  9  Cow.  (N.  Y.)  674. 
7  8  Pa.  St  109.  8  4  Met.  (Mass.)  181.  »  7  Cush.  (Mass.)  125. 

M  6  B.  &  C.  671.  U  6  CL  &  F.  911.  "  Marriot  v,  Hampton. 
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but  by  compulsion  or  duress.  It  is  contended  that  the  plaintiff  was  obliged 
to  pay  the  taxes  in  order  to  remove  the  cloud  from  the  title  which  had  been 
raised  by  the  tax  sale,  and  to  prevent  a  deed  from  being  given  to  some  third 
party  after  the  expiration  of  the  three  years  allowed  for  redemption. 

It  is  settled  by  many  authorities  that  money  paid  by  a  person  to  prevent 
an  illegal  seizure  of  his  person  or  property  by  an  officer  claiming  authority 
to  seize  the  same,  or  to  liberate  his  person  or  property  from  illegal  detention 
by  such  officer,  may  be  recovered  back  in  an  action  for  money  had  and 
received,  on  the  ground  that  the  payment  was  compulsory,  or  by  duress  or 
extortion.  Under  this  rule,  illegal  taxes  or  other  public  exactions,  paid  to 
prevent  such  seizure  or  remove  such  detention,  may  be  recovered  back, 
unless  prohibited  by  some  statutory  regulutloi)  to  the  contrary.  Elliott  tfc 
Swartwout ;  ^  Ripley  v.  Gelston ;  *  Clinton  v.  Strong ; '  and  cases  cited  in 
2  Smith's  Lead.  Cas.  (6th  Ed.)  468 ;  Cooley,  Taxation,  668. 

But  it  has  been  questioned  whether  a  sale  or  threatened  sale  of  land  for 
an  illegal  tax  is  within  this  rule,  there  being  no  seizure  of  the  property,  and 
nothing  supervening  upon  the  sale  except  a  cloud  on  the  title.  This  view 
has  been  adopted  in  Kansas.  In  PhiUips  v,  Jefferson  County,*  certain  Indian 
lands,  not  legally  taxable,  were  nevertheless  assessed  and  sold  for  taxes,  and 
a  certificate  issued  to  the  purchaser.  Phillips,  having  acquired  title  to  the 
land,  paid  the  amount  of  said  taxes,  at  the  same  time  denying  their  legality, 
and  saying  that  he  paid  the  money  to  prevent  tax-deeds  from  issuing  on  the 
certificates.  The  court  hold  that  the  payment  was  purely  voluntary,  and 
add  :  "  The  money  was  not  paid  on  compulsion  or  extorted  as  a  condition. 
A  tax-deed  had  been  due  for  nearly  two  years.  Had  the  plaintiff  desired 
to  litigate  the  question,  he  could  have  done  so  without  paying  the  money ; 
even  had  a  deed  been  made  out  on  the  tax  certificate,  it  would  have  been 
set  aside  by  appropriate  proceedings.  There  was  no  legal  ground  for  appre- 
bending  any  danger  on  the  part  of  the  plaintiff.  He  could  have  litigated 
the  case  as  well  before  as  after  payment.  Neither  his  person  nor  property 
was  menaced  by  legal  process.  Regarding,  then,  the  payment  as  purely 
voluntary,  it  is  as  certain  as  any  principle  of  law  can  be  that  it  could  not 
be  recovered  back.'* 

It  seems  to  us  that  this  case  is  precisely  parallel  with  the  one  before  us. 
We  are  unable  to  perceive  any  distinction  between  them.  And  as  it  is 
the  law  of  Kansas  which  we  are  called  upon  to  administer,  the  settled 
decisions  of  its  Supreme  Court,  upon  the  very  mattser,  are  entitled  to  the 
highest  respect.  We  are  not  aware  of  any  decision  which  tends  to  shake 
the  authority  of  Phillips  v.  Jefferson  County.  On  the  contrary,  the  same 
views  have  been  subsequently  reiterated.  In  W^abaunsee  County  v.  Walker,* 
a  case  precisely  like  it,  with  the  exception  that  when  the  taxes  were  paid 
to  the  county  collector  to  redeem  the  tax  certificates,  under  a  mistaken  view 

*  10  Pet.  137.  «  9  Johns.  201.  »  9  Johns.  869. 
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of  the  law,  he  chained  twice  as  much  interest  as  he  was  entitled  to,  the 
party  paid  under  protest.  Yet  it  was  held  that  he  could  not  recover  back 
even  the  illegal  interest.  The  court  relied  on  the  previous  decision  in 
Phillips  V.  Jefferson  County,  and,  after  examining  various  other  authorities, 
summed  up  the  matter  as  follows  :  "  A  correct  statement  of  the  rule  gov- 
erning such  cases  as  this  would  probably  be  as  follows  :  Where  a  party  pays 
an  illegal  demand  with  a  full  knowledge  of  all  the  facts  which  render  such 
demand  illegal,  without  an  immediate  and  ut^ent  necessity  therefor,  or 
unless  to  release  his  person  or  property  from  detention,  or  to  prevent  am 
immediate  seizure  of  his  person  or  property,  such  payment  must  be  deemed 
to  be  voluntary,  and  cannot  be  recovered  back.  And  the  fact  that  the 
party,  at  the  time  of  making  the  payment,  files  a  written  protest  does  not 
make  the  payment  involuntary." 

The  question  was  again  discussed  in  the  recent  case  of  the  Kansas  Pacific 
Railway  Co.  v.  Commissioners  of  Wyandotte  County ;  ^  and  although,  in 
that  case,  a  personal  tax  paid  by  the  railroad  company  under  protest  was 
recovered  back,  such  recovery  was  allowed  on  the  ground  that,  if  the  tax 
was  not  paid,  it  would  be  the  immediate  duty  of  the  county  treasurer  to 
issue  a  warrant  to  the  sheriff  to  levy  upon  and  sell  the  personal  property 
of  the  company  therefor.  But  the  principles  of  the  former  cases  were 
recognized  and  affirmed. 

It  has  undoubtedly  been  held  in  other  States  (though  perhaps  not  directly 
adjudged)  that  a  payment  of  illegal  taxes  on  lands,  to  avoid  or  remove  a 
cloud  upon  the  title  arising  from  a  tax  sale,  is  a  compulsory  payment.  The 
case  of  Stephan  v,  Daniels  et  al*  is  of  this  character ;  though  in  that  case 
the  plaintiff  relied  on  the  provisions  of  a  local  statute ;  and  besides  this,  a 
legal  tax  was  combined  with  an  illegal  assessment,  and  perhaps  a  sale  would 
have  conferred  a  valid  title  upon  the  purchoser.  Where  such  would  be  the 
effect  of  a  tax  sale,  we  cannot  doubt  that  a  payment  of  the  tax,  made  to 
prevent  it,  should  be  regarded  as  compulsory  and  not  voluntary.  The 
threatened  divestiture  of  a  man's  title  to  land  is  certainly  as  stringent  a 
duress  as  the  threatened  seizure  of  his  goods ;  and  if  imminent,  and  he  has 
no  other  adequate  remedy  to  prevent  it,  justice  requires  that  he  should  be 
permitted  to  pay  the  tax,  and  test  its  legality  by  an  action  to  recover  back 
the  money.  But  as,  in  general,  an  illegal  tax  cannot  furnish  the  basis  of  a 
legal  sale,  the  case  supposed  cannot  often  arise.  If  the  legality  of  the  tax 
is  merely  doubtful,  and  the  validity  of  the  sale  would  depend  on  its  legality, 
according  to  the  law  of  Kansas,  the  party,  if  he  chooses  to  waive  the  other 
remedies  given  him  by  law  to  test  the  validity  of  the  tax,  must  take  his  risk 
either  voluntarily  to  pay  the  tax,  and  thus  avoid  the  question,  or  to  let  his 
land  be  sold,  at  the  hazard  of  losing  it  if  the  tax  should  be  sustained.  Having 
a  knowledge  of  all  the  facts,  it  is  held  that  he  must  be  presumed  to  know 
the  law  I  and,  in  the  absence  of  any  fraud  or  better  knowledge  on  the  part 

1  16  Kan.  687.  ^  27  Ohio  St.  527. 


426  RAILROAD  COMPANY  V.   COMMISSIONERS.  [CHAP.  V. 

of  the  officer  receiving  payment,  he  cannot  recover  back  money  paid  under 
such  mistake. 

In  conclusion,  our  judgment  is  that  the  questions  submitted  by  the  Circuit 
Court  must  be  answered  as  follows  :  — 

To  the  first :  that  judgment  should  be  rendered  for  the  defendant. 

To  the  second :  that  the  acquisition  of  the  tax  certificates  and  the  subse- 
quent payment  of  the  taxes  by  the  plaintifi*  were  a  voluntary  payment,  in 
such  a  sense  as  to  defeat  the  right  to  recover  in  this  action. 

To  the  third :  that  the  statute  of  Kansas,  referred  to  in  the  question, 
does  not,  upon  the  facts  found,  give  to  the  plaintifi^  the  right  to  recover  in 
respect  of  the  causes  of  action  set  out  in  the  opinion. 

Judgment  affirmed. 


RAILROAD  COMPANY  v.  COMMISSIONERS. 
In  the  Supreme  Court  of  the  United  States,  October  Teeic,  1878. 

[Reported  in  98  United  States  Reports,  641.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  A,  J.  Poppleton  for  the  plaintiff  in  error. 

Mr.  J.  M.  Woolworth  and  Mr.  W,  U.  Munger^  contra, 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  recover  back  taxes  for  the  years  1870  and  1871,  paid 
by  the  Union  Pacific  Railroad  Company  upon  certain  lands  in  Dodge  County, 
Nebraska.  The  lands  were  among  those  granted  by  Congress  to  the  com- 
pany to  aid  in  the  construction  of  its  railroad,^  but  the  patents  were  with- 
held until  after  the  taxes  had  been  paid,  by  reason  of  the  joint  resolution 
of  Congress  "  for  the  protection  of  the  interests  of  the  United  States  in  the 
Union  Pacific  Railroad  Company,  the  Central  Pacific  Railroad  Company, 
and  for  other  purposes,"  approved  April  10,  1869.* 

The  lands  were  returned  by  the  United  States  land  officers  to  the  State 
auditor  and  by  him  to  the  county  clerk  for  taxation,  as  required  by  the 
General  Statutes  of  Nebraska,  and  were  placed  upon  the  assessment  list  of 
the  county.  The  general  and  the  local  taxes  levied  for  the  respective  years 
were  carried  out  against  these  lands,  with  others  upon  the  lists,  and  the 
railroad  company  designated  as  owner.  In  due  time  the  tax-lists,  with 
warrants  attached  for  their  collection,  were  delivered  to  the  treasurer  of 
the  county.  The  taxes  for  the  year  1870  became  payable  May  1,  1871, 
and  those  for  1871,  May  1,  1872.  The  warrants  authorized  the  treasurer, 
if  default  should  be  made  in  the  payment  of  any  of  the  taxes  charged  upon 
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the  lists,  to  seize  and  sell  the  personal  property  of  the  persons  making  the 
default  to  enforce  the  collection. 

No  demand  of  taxes  was  necessary,  but  it  was  the  duty  of  CTery  person 
subject  to  taxation  to  attend  at  the  treasurer's  office  and  make  payment. 
During  the  years  1870,  1871,  and  1872,  the  railroad  company  was  the 
owner  of  other  lands  in  the  county,  and  other  property,  both  real  and  per- 
sonal, on  which  taxes  were  properly  levied.  On  the  11th  of  August,  1871, 
the  company  attended  at  the  treasurer's  office,  and  paid  all  taxes  charged 
against  it  for  the  year  1870,  and  on  the  20th  of  Jxily,  1872,  all  that  were 
charged  for  the  year  1871.  Before  these  payments  were  made  there  had 
been  no  demand  for  the  taxes,  and  no  special  effort  had  been  put  forth  by 
the  treasurer  for  their  collection.  The  company  had  personal  property  in 
the  county  which  might  have  been  seized :  but  no  attempt  had  been  made 
to  seize  it,  and  no  other  notice  than  such  as  the  law  implies  had  been  given 
that  payment  would  be  enforced  in  that  way. 

At  the  time  the  several  payments  were  made  the  company  filed  with  the 
treasurer  a  notice  in  writing  that  it  protested  against  the  taxes  paid,  for 
the  reason  that  they  were  illegally  and  wrongfully  assessed  and  levied,  and 
were  wholly  unauthorized  by  law,  and  that  suit  would  be  instituted  to 
recover  back  the  money  paid. 

This  suit  was  begun  Aug.  20,  1875,  and  on  the  trial  the  judges  of  the 
Circuit  Court  were  divided  in  opinion  as  to  the  question,  among  others, 
''  whether  the  payment  of  the  said  taxes  under  the  written  protests  above 
appearing,  without  any  demand  therefor  or  effort  to  collect  the  same,  made 
the  payment  a  compulsory  one  in  such  l^ense  as  to  give  the  plaintiff  (the 
railroad  company)  the  right  to  recover  back  the  amount  thereof  as  at  com- 
mon law,  there  being  no  statute  giving  or  regulating  the  right  of  recovery 
in  such  cases."  The  presiding  judge  being  of  the  opinion  that  the  payment 
was  voluntary  and  not  compulsory,  judgment  was  entered  against  the  rail- 
road company,  and  the  case  has  been  brought  to  this  court  upon  a  writ  of 
error  for  a  determination  of  the  question  upon  which  the  judges  were  divided, 
and  which  has  been  duly  certified  upon  the  record. 

We  have  no  difficulty  in  answering  the  question  in  the  negative.  We 
had  occasion  to  consider  the  same  general  subject  at  the  last  term  in  Lam* 
bom  V.  County  Commissioners,^  which  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  for  the  District  of  Kansas.  As  that  was  a  case  from 
Kansas,  we  followed  the  rule  adopted  by  the  courts  of  that  Stato,  which  is 
thus  stated  in  Wabaunsee  County  v.  Walker :  *  "  Where  a  party  pays  an 
illegal  demand  with  a  full  knowledge  of  all  the  facts  which  render  such 
demand  illegal,  without  an  immediate  and  urgent  necessity  therefor,  or 
unless  to  release  his  person  or  property  from  detention,  or  to  prevent  an 
immediate  seizure  of  his  person  or  property,  such  payment  must  be  deemed 
voluntary,  and  cannot  be  recovered  back.    And  the  fact  that  the  party  at 
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the  time  of  making  the  payment  files  a  written  protest  does  not  make  the 
payment  involuntary." 

This,  as  we  understand  it,  is  a  correct  statement  of  the  rule  of  the  com- 
mon law.  There  are,  no  doubt,  cases  to  be  found  in  which  the  language  of 
the  court,  if  separated  from  the  facts  of  the  particular  case  under  considera- 
tion, would  seem  to  imply  that  a  protest  alone  was  sufficient  to  show  that 
the  payment  was  not  voluntary ;  but  on  examination  it  will  be  found  that 
the  protest  was  used  to  give  effect  to  the  other  attending  circumstances. 
Thus,  in  Elliott  v.  Swartwout  ^  and  Bond  v.  Hoy  t,^  which  were  customs  cases, 
the  payments  were  made  to  release  goods  held  for  duties  on  imports ;  and 
the  protest  became  necessary,  in  order  to  show  that  the  legality  of  the  de- 
mand was  not  admitted  when  the  payment  was  made.  The  recovery  rested 
upon  the  fact  that  the  payment  was  made  to  release  property  from  deten- 
tion, and  the  protest  saved  the  rights  which  grew  out  of  that  fact.  In 
Philadelphia  v.  Collector  *  and  Collector  tf.  Hubbard,^  which  were  internal- 
revenue  tax  cases,  the  actions  were  sustained  ''  upon  the  ground  that  the 
several  provisions  in  the  internal-revenue  acts  referred  to  warranted  the  con- 
clusion as  a  necessary  implication  that  Congress  intended  to  give  the  tax- 
payer such  remedy."  It  is  so  expressly  stated  in  the  last  case,  p.  14.  As 
the  case  of  Erskine  v.  Van  Arsdale  *  followed  these,  and  was  of  the  same 
general  character,  it  is  to  be  presumed  that  it  was  put  upon  the  same  ground. 
In  such  cases  the  protest  plays  the  same  part  it  does  in  customs  cases,  and 
gives  notice  that  the  payment  is  not  to  be  considered  as  admitting  the  ri^t 
to  make  the  demand. 

The  real  question  in  this  case  is,  whether  there  was  such  an  immediate 
and  urgent  necessity  for  the  payment  of  the  taxes  in  controversy  as  to  im- 
ply that  it  was  made  upon  compulsion.  The  treasurer  had  a  warrant  in 
his  hands  which  would  have  authorized  him  to  seize  the  goods  of  the  com- 
pany to  enforce  the  collection.  This  warrant  was  in  the  nature  of  an  exe- 
cution running  against  the  property  of  the  parties  charged  with  taxes  upon 
the  lists  it  accompanied,  and  no  opportunity  had  been  afforded  the  parties 
of  obtaining  a  judicial  decision  of  the  question  of  their  liability.  As  to  this 
class  of  cases  Chief  Justice  Shaw  states  the  rule,  in  Preston  v,  Boston,^  as 
follows :  "  When,  therefore,  a  party  not  liable  to  taxation  is  called  upon 
peremptorily  to  pay  upon  such  a  warrant,  and  he  can  save  himself  and  bis 
property  in  no  other  way  than  by  paying  the  illegal  demand,  he  may  give 
notice  that  he  so  pays  it  by  duress  and  not  voluntarily,  and  by  showing 
that  he  is  not  liable,  recover  it  back  as  money  had  and  received."  This, 
we  think,  is  the  true  rule,  but  it  falls  far  short  of  what  is  required  in  this 
case.  No  attempt  had  been  made  by  the  treasurer  to  serve  his  warrant. 
He  had  not  even  personally  demanded  the  taxes  from  the  company,  and 
certainly  nothing  had  been  done  from  which  his  intent  could  be  inferred 
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to  use  the  legal  process  he  held  to  enforce  the  collection,  if  the  alleged  ille- 
gality of  the  claim  was  made  known  to  him.  All  that  appears  is,  that  the 
company  was  chai^ged  upon  the  tax-lists  with  taxes  upon  its  real  and  per- 
sonal property  in  the  county.  After  all  the  taxes  had  become  delinquent 
under  the  law,  but  before  any  active  steps  whatever  had  been  taken  to  en- 
force their  collection,  the  company  presented  itself  at  the  treasurer's  office, 
and  in  the  usual  course  of  business  paid  in  full  everything  that  was  charged 
against  it,  accompanying  the  payment,  however,  with  a  general  protest 
against  the  legality  of  the  charges,  and  a  notice  that  suit  would  be  com- 
menced to  recover  back  the  full  amount  that  was  paid.  No  specification  . 
of  alleged  illegality  was  made,  and  no  particular  property  designated  as 
wrongfully  included  in  the  assessment  of  the  taxes.  The  protest  was  in 
the  most  general  terms,  and  evidently  intended  to  cover  every  defect  that 
might  thereafter  be  discovered  either  in  the  power  to  tax  or  the  manner  of 
executing  the  power.  Three  years  afterwards,  and  after  the  decision  in 
Railway  Company  v,  McShane,^  which  was  supposed  to  hold  that  the  par- 
ticular lands  now  in  question  were  not  subject  to  taxation,  this  suit  was 
brought.  Under  such  circumstances  we  cannot  hold  that  the  payment 
was  compulsory  in  such  a  sense  as  to  give  a  right  to  the  present  action. 
As  the  answer  to  this  question  disposes  of  the  cose,  it  is  unnecessary  to 

consider  the  other  questions  certified. 

JudgrneiU  affirmed* 


PARCHER  AND  Others  v.  MARATHON  COUNTY. 
In  the  Supreme  Court  of  Wisconsin,  Mat  10,  1881. 

[Reported  in  62  Wisconsin  Reports^  888.] 

Appeal  from  the  Circuit  Court  for  Marathon  County. 

This  action  was  brought  to  recover  back  the  amount  of  a  tax  assessed 
upon  the  personal  property  of  the  plaintiffs  in  the  year  1877,  in  the  city 
of  Wausau,  which  the  plaintiffs  allege  they  paid  by  compulsion  and  under 
protest.  It  was  admitted  on  the  trial,  by  the  defendant  county,  that  the 
tax  was  illegal  It  appears  that  the  treasurer  of  Wausau  demanded  the 
amount  of  such  tax  from  the  plaintiffs,  who  refused  to  pay  it  on  the  ground 
that  it  was  illegal  and  void.  The  city  treasurer  returned  the  tax  as  de* 
linquent  to  the  county  treasurer  of  Marathon  County,  who  afterwards 
issued  his  warrant  to  the  sheriff  to  collect  the  same  pursuant  to  the 
statute.  It  is  alleged  in  the  complaint  that  "  the  said  sheriif  did  present 
said  warrant  for  the  collection  of  said  personal-property  tax,  for  the  year 
1877,  to  these  plaintiffs,  and  demanded  payment  thereon,  but  that  these 
plaintifb  refused  to  pay  the  same  for  the  reason  that  the  same  was  illegal 
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and  void ;  that  said  sheriff  threatened  to  levy  upon  the  personal  property 
of  these  plaintiffs,  and  advertise  and  sell  the  sanie  to  satisfy  said  personal- 
property  tax,  whereupon,  to  save  said  personal  property  from  sale,  and 
under  compulsion  and  protest,  they  paid  the  sheriff  the  amount  of  said 
tax,  together  with  interest  and  his  costs,  and  took  his  receipt  therefor ;  but 
that  they  notified  said  sheriff  that  they  considered  said  tax  illegal  and  void, 
and  that  they  should  attempt  to  recover  the  same."  It  is  further  alleged 
that  the  sheriff  paid  the  amount  of  the  taxes  so  paid  by  plaintiffs,  into  the 
county  treasury  for  the  use  of  the  county.  The  substance  of  the  answer 
» is,  that  the  plaintiffs,  with  full  knowledge  of  all  the  facts  which  invalidated 
the  tax  levy,  voluntarily  paid  the  sheriff  the  amount  of  taxes  so  assessed 
against  them.  A  trial  of  the  action  resulted  in  a  verdict  and  judgment 
for  the  defendant ;  and  plaintiffs  appealed  from  the  judgment. 

The  case  is  further  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  James  A  Crosby,  and  oral 
argument  by  Mr.  Crosby, 

C.  F.  Eldred  for  the  respondent. 

Lton,  J.  It  is  not  denied  that  the  complaint  states  a  cause  of  action. 
The  testimony  given  on  the  trial  tended  to  prove  all  the  material  aver- 
ments in  the  complaint,  and  was  undoubtedly  sufficient  to  support  a  verdict 
for  the  plaintiffs  had  the  jury  found  for  them.  The  only  question  litigated 
on  the  trial  was,  whether  or  not  the  plaintiffs  paid  the  illegal  tax  volun- 
tarily. On  this  question,  after  submitting  to  the  jury  the  question  whether 
the  payment  was  made  by  them  with  the  view  of  preventing  a  levy  upon 
and  seizure  of  their  goods,  with  an  instniction  that  if  made  for  that  pur- 
pose the  plaintiffs  should  recover,  the  learned  circuit  judge  further  in- 
structed the  jury  as  follows:  "It  is  not  enough  that  an  officer  gets  a 
warrant  in  his  hand  and  notifies  all  taxpayers,  '  The  amount  of  this  tax 
must  he  paid,  or  I  will  enforce  the  collection  by  levy.'  That  is  not  enough. 
It  must  be  a  present  purpose,  an  intent,  of  levying,  —  of  taking  the  goods 
then  and  there ;  not  that  he  will  do  so  in  the  course  of  some  future  days, 
but  that  he  intends  to  levy,  and  having  that  intention  and  purpose,  and 
warrant  of  authority  to  do  it,  the  party  pays  to  prevent  his  goods  being 
seized  ;  —  if  he  does  it  under  such  circumstances  it  is  compulsory  payment. 
If  it  is  not  under  such  circumstances,  it  is  what  the  law  calls  a  voluntary 
payment.  However  the  man  may  squirm  about  the  tax,  it  is  called  xi 
voluntary  payment,  and  he  cannot  recover  it  back.  A  threat  to  levy,  to 
levy  now  at  the  time,  and  with  the  purpose  to  take  the  goods  then  and 
there,  and  the  money  paid  then  and  there  to  prevent  the.  act,  is  what  is 
meant  by  compulsory  payment  in  the  law ;  and  a  person  who  pays  that 
way,  the  tax  being  illegal,  can  recover  it  back ;  not  otherwise." 

In  Van  Buren  v.  Downing,^  this  court  had  occasion  to  consider  the  ques- 
tion of  the  liability  of  an  officer  or  agent  to  refund  an  illegal  tax  or  duty 
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collected  by  him  and  paid  over  to  his  principal.  The  defendant  in  that 
case  was  an  assistant  treasury  agent,  and  as  such  collected  of  the  plaiutiif 
a  license  fee  imposed  by  a  statute  afterwards  adjudged  invalid,  and  paid  the 
fee  into  the  State  treasury.  The  action  was  to  recover  back  the  sum  so 
paid.  Because  the  plaintiff  did  not  pay  the  fee  under  protest,  or  deny  his 
liability  therefor,  or  notify  the  agent  of  his  intention  to  bring  suit  to  recover 
it  back,  we  held  the  payment  voluntary,  and  that  the  agent  was  not  liable 
after  he  had  paid  the  money  into  the  treasury  in  good  faith.  The  cases 
cited  in  the  opinion  abundantly  show  that  the  rule  of  the  liability  of  officers 
or  agents  in  such  cases  is  correctly  stated  in  £rskine  v.  Van  Arsdale.^  That 
was  an  action  against  a  collector  of  internal  revenue  to  recover  the  amount 
of  an  illegal  tax  assessed  against  and  paid  by  Van  Arsdale.  This  is  the 
rule  laid  down  by  the  court :  "  Taxes  illegally  assessed  and  paid  may 
always  be  recovered  back  if  the  collector  understands  from  the  payer  that 
the  taxes  are  regarded  as  illegal,  and  that  suit  will  be  instituted  to  compel 
the  refunding  of  them."  Judge  Cooley,  in  his  treatise  on  the  Law  of 
Taxation,  says  that  *'  all  payments  of  taxes  are  supposed  to  be  voluntary 
which  are  not  made  under  protest  or  under  the  apparent  compulsion  of 
legal  process,"  and  that  "when  a  protest  is  relied  upon,  nothing  very 
formal  is  requisite."  Page  548.  He  also  quotes  approvingly  the  rule 
laid  down  by  the  Supreme  Court  of  the  United  States  in  Erskine  v.  Van 
Arsdale.^ 

Such  is  the  rule  in  an  action  against  the  officer  or  agent  to  whom  the 
money  was  paid  in  the  first  instance.  Certainly  no  stronger  rule  prevails 
in  fovor  of  the  principal  after  the  money  has  been  paid  over  by  such  officer 
or  agent.  Indeed,  there  are  authorities  to  the  effect  that  the  rule  is  more 
favorable  to  the  plaintiff  in  the  latter  cose  than  when  the  action  is  against 
the  officer  or  agents  This  distinction  is  mentioned  in  Atwell  v.  Zeluff.' 
We  need  not  discuss  this  distinction.  We  prefer  to  consider  this  case  on 
the  theory  that  to  entitle  the  plaintiff  to  recover  against  the  county  he 
must  make  as  strong  a  case  as  he  would  be  required  to  make  were  his 
action  against  the  sheriff.  Atwell  v.  Zeluff  is  an  instructive  case  on  the 
general  question  of  what  are  and  what  are  not  voluntary  payments.  The 
rule  is  there  stated  as  follows :  "  Where  an  officer  demands  a  sum  of  money 
under  a  warrant  directing  him  to  enforce  it,  the  party  of  whom  he  demands 
it  may  fairly  assume  that,  if  he  seeks  to  act  under  the  process  at  all,  he  will 
make  it  effectual  The  demand  itself  is  equivalent  to  a  service  of  the  writ 
'  on  the  person.  Any  payment  is  to  be  regarded  as  involuntary  which  is 
made  under  a  claim  involving  the  use  of  force  as  an  alternative,  as  the 
party  of  whom  it  is  demanded  cannot  be  compelled  or  expected  to  await 
actual  force,  and  cannot  be  held  to  expect  that  an  officer  will  desist  after 
once  making  demand.  The  exhibition  of  a  warrant  directing  forcible  pro- 
ceedings, and  the  receipt  of  money  thereon,  will  be  in  such  case  equivalent 
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to  actual  compulsion."  We  do  uot  say  that  we  would  assent  to  that  rule 
as  broadly  as  there  stated.  Perhaps  a  protest,  at  least,  should  be  required, 
especially  if  the  action  be  brought  against  the  officer  or  agent  after  he  has 
paid  over  to  his  principal  the  money  illegally  collected.  The  opinion  in 
the  Michigan  case  recognizes  the  hardship  of  the  rule,  and  suggests  a 
modification  of  it  by  the  legislature. 

But  whether  the  rule  of  the  Michigan  case  is  or  is  not  correct,  we  think 
it  must  be  held,  on  principle  and  authority,  that  the  payment  of  a  demand 
under  compulsion  of  legal  process,  such  payment  being  accompanied  by 
a  protest  that  the  demand  is  illegal  and  that  the  payer  intends  to  take 
measures  to  recover  back  the  money  paid,  is  not  a  voluntary  payment. 
And  further,  to  constitute  compulsion  of  legal  process  it  is  not  essential 
that  the  officer  has  seized,  or  is  immediately  about  to  seize,  the  property 
of  the  payer  by  virtue  of  his  process.  It  is  sufficient  if  the  officer  demands 
payment  by  virtue  thereof,  and  manifests  an  intention  to  enforce  collection 
by  seizure  and  sale  of  the  payer's  property  at  any  time.  On  the  general 
question  we  are  considering,  numerous  authorities  are  cited  in  Cooley  on 
Taxation,  in  the  notes  on  pages  568-571.  The  case  of  Powell  v.  Sup'rs  of 
St.  Croix  Co.,^  is  an  illustration  of  what  constitutes  a  voluntary  payment. 
It  follows,  from  the  views  above  expressed,  that  when  the  learned  circuit 
judge  instructed  the  jury  that  unless,  when  the  tax  was  paid,  the  sheriff 
had  the  present  intention  and  purpose  to  seize  the  plaintiffs'  goods  then 
and  there,  the  plaintiffs  could  not  recover,  and  that  an  intention  to  seize  at 
a  future  day  was  not  sufficient,  he  laid  down  a  limitation  of  the  liability  of 
the  defendant  which  the  law  does  not  sanction. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

By  the  court.  So  ordered. 


FRANCIS  BRUECHER,  Respondent,  v.  THE  VILLAGE  OF  PORT 

CHESTER,   Appellant. 

In  the  Court  of  Appeals  of  New  Tore,  January  19,  1886. 

[Reported  in  101  New  York  Reports,  240.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court,  in  the 
first  judicial  department,  entered  upon  an  order  made  the  first  Monday  of 
March,  1883,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  an  order  sustaining  a  demurrer  to  plaintiff's  complaint,  and  which 
overruled  the  demurrer. 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 

»  46  Wis.  210. 
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David  B.  Ogdei^  and  Charles  W.  Sloane  for  appellant. 

/.  T,  WiUiams  for  respondent. 

Earl,  J.  The  plaintiff  in  his  complaint  alleged  that  in  1875  he  owned 
certain  lands  situated  in  the  village  of  Port  Chester,  and  that  they  were 
assessed  for  certain  local  improvements ;  that  the  commissioners  of  estimate 
and  assessment  appointed  under  the  defendant's  charter  to  apportion  and 
assess  the  expenses  of  the  improvement  upon  the  adjacent  premises  did  not 
take  the  oath  required  by  the  charter  to  be  taken  by  them,  nor  did  they, 
after  making  their  estimate  and  assessment,  publish  a  notice  of  the  time 
and  place  when  and  where  interested  parties  could  be  heard,  in  manner  and 
form  as  required  by  the  charter,  whereby,  and  by  means  of  such  omissions, 
the  report  of  the  commissioners  and  the  con6rmation  thereof,  and  the 
assessment  upon  his  lands,  were  illegal  and  wholly  void  at  law ;  and  he 
further  alleged  that  the  defendant  was  estopped  from  denying  that  the 
assessment  was  totally  void  in  law,  for  the  reason  that,  since  the  payment 
of  the  assessment,  the  defendant  was  impleaded  by  one  Sarah  Merritt  and 
others  in  an  action  presenting  the  same  identical  issues  and  question  pre- 
sented in  this  action,  wherein  it  was  adjudged  that  the  assessment  was 
utterly  void  for  the  reasons  and  upon  the  grounds  above  stated.  Merritt 
V.  The  Village  of  Port  Chester.^  And  he  further  alleged  that  on  the  27th 
day  of  February,  1875,  a  warrant  was  issued  for  the  collection  of  the  assess- 
ment upon  his  premises,  and  the  defendant  by  virtue  thereof  threatened  to 
sell  and  was  about  to  sell  his  premises  for  the  payment  of  the  assessment, 
and  that  he,  having  before  that  time  sold  his  premises  and  being  under 
contract  to  convey  the  same  free  from  all  incumbrances,  was  unable  to  do  so 
by  reason  of  the  assessment,  which  was  an  apparent  lien  and  cloud  upon 
the  premises,  and  thus  he  was  compelled,  in  order  to  complete  the  convey- 
ance of  his  premises,  to  pay  and  did  pay  to  the  treasurer  of  the  village  and 
into  the  treasury  thereof  the  sum  of  $489.30  under  protest,  nevertheless, 
and  the  same  was  received  by  the  treasurer  and  into  the  village  treasury, 
as  so  paid  under  protest,  to  wit :  that  the  said  assessment  was  utterly  void 
and  of  no  effect,  and  that  all  the  rights  of  the  plaintiff  should  be  and  re- 
main reserved  to  him,  and  in  no  way  waived,  foregone,  or  pretermitted  by 
such  payment ;  and  he  demanded  judgment  for  the  sum  so  paid  and  in- 
terest. To  the  complaint  the  defendant  demurred  on  the  ground  that  it 
appeared  upon  the  face  of  the  complaint  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

It  does  not  appear  from  anything  alleged  in  the  complaint  that  this 
assessment  was  invalid  upon  its  face,  or  that  its  invalidity  would  appear  in 
any  proceeding  taken  to  enforce  it.  The  contrary  must  have  been  de- 
termined in  the  case  of  Merritt  v.  Village  of  Port  Chester ;  but  it  is  dis- 
tinctly alleged  in  the  complaint,  and  was  decided  in  this  court  in  that  case, 
that  the  assessment  was  in  fact  utterly  illegal  and  void.     Hence  it  was  not 
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necessary  for  the  plaintiff  to  institute  any  action  or  proceeding  to  vacate 
the  assessment  and  thus  have  it  annulled  and  set  aside  before  commencing 
this  action.  If  the  assessment  had  been  merely  irregular,  informal,  or  un- 
just, the  assessors  having  jurisdiction  to  impose  the  same^  then,  before  an 
action  to  recover  back  the  money  paid  in  satisfaction  thereof  could  be  main- 
tained, it  would  have  been  necessary  to  have  the  same  vacated  or  annulled 
in  some  way,  and  thus  removed  as  an  obstacle  out  of  the  way.  But  where 
an  assessment  is  in  fact  utterly  void  on  the  ground  that  the  assessors  had 
no  jurisdiction  to  impose  the  same,  then  an  action  may  be  maintained  to 
recover  back  money  paid  in  satisfaction  thereof  without  first  having  the 
assessment  set  aside  or  vacated.  And  so  it  has  been  held.  Kewman  v. 
Supervisors  of  Livingston  Co. ;  *  Stnisburgh  w.  Mayor,  eta  ;  *  Horn  v.  New 
Lots.* 

These  rules  in  reference  to  money  paid  upon  assessments  were  established 
from  the  analogy  which  was  supposed  to  exist  between  completed  assess- 
ments and  judgments.  Money  paid  upon  a  judgment  which  is  merely  ir- 
regular or  erroneous  cannot  be  recovered  back  while  the  judgment  remains 
in  force.  But  money  involuntarily  paid  upon  a  judgment  which  is  utterly 
void  can  be  recovered  back  without  first  causing  the  judgment  to  be  re- 
versed or  vacated. 

This  was  not  a  voluntary  payment  by  the  plaintiff  within  the  rules  of 
law  applicable  to  such  payments.  We  must  assume  that  the  assessment 
was  valid  upon  its  face,  and  that  a  valid  warrant  was  out  for  its  collection  ; 
aud  it  has  been  repeatedly  held  that  payment  to  an  officer  who  has  a  valid 
process  which  he  can  enforce  aud  which  he  threatens  to  execute  is  not  a 
voluntary  payment.  Peyser  v.  Mayor,  etc.*  And  the  money  having  been 
taken  from  the  plaintiff  wrongfully  and  the  defeudant  having  no  right  to 
retain  the  same,  no  demand  prior  to  the  commencement  of  the  action  was 
necessary. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be  affirmed, 
with  costs. 

AH  concur.  Jud^^ment  affirmed* 
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SECTION    IL 

PATMENT  IN   DISCHARGE  OF   AN   OBLIGATION. 


BKOWN   V.   HODGSON. 
In  the  Common  Pleas,  November  26,  1811. 

{Reported  in  4  Taunton,  189.] 

Patne  sent  butter  to  London  consigned  to  Pen,  by  the  hands  of  the 
plaintiff,  a  carrier,  who  by  mistake  delivered  it  to  the  defendant,  and  he 
appropriated  it  to  his  own  use,  selling  it  and  receiving  the  money.  Pen 
had  paid  Payne  for  the  butter,  and  Brown,  admitting  the  mistake  he  had 
made,  paid  Pen  the  value.  The  plaintiff  declared  for  goods  sold  and  deliv- 
ered, and  for  money  paid ;  and  delivered  to  the  defendant  a  bill  of  particu- 
lars, "  To  seventeen  firkins  of  butter,  55^  6«.,*'  not  saying  for  goods  sold. 
It  was  objected  for  the  defendant,  that  there  was  no  contract  of  sale,  either 
express  or  arising  by  implication  of  law  between  the  parties,  upon  this 
transaction,  and  that  although  the  plaintiff  might  have  recovered  in  trover, 
he  could  not  bring  assumpsit  for  goods  sold ;  the  count  for  money  paid  was 
not  adverted  to  at  the  trial.     The  jury  found  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.,  in  this  term,  obtained  a  rule  nui  to  set  aside  the  ver- 
dict; and 

Shepherd^  Serjt,  now  showed  cause  against  it. 

Mansfield,  C.  J.  At  the  trial  my  attention  was  not  called  to  the  count 
for  money  paid,  but  upon  this  count  I  think  the  action  may  be  sustained. 
The  plaintiffs  pay  Pen  on  account  of  these  goods  being  wrongfully  detained 
by  Hodgson ;  they  pay  the  value  to  the  person  to  whom  both  they  and 
Pen  were  bound  to  pay  it ;  and  this,  therefore,  is  not  the  case  of  a  man 
officioaBly  and  without  reason  paying  money  for  another;  and  therefore 
the  action  may  be  supported.  As  to  the  objection  taken  respecting  the  bill 
of  particulars,  bills  of  particulars  are  not  to  be  construed  with  all  the 
strictness  of  declarations ;  this  bill  of  particulars  has  no  reference  to  any 
counts,  and  it  sufficiently  expresses  to  the  defendant  that  the  plaintiffs 
claim  arises  on  account  of  the  butter. 

Heath,  J.     We  must  not  drive  parties  to  special  pleaders  to  draw  their 

bills  of  particulars. 

RuU  discharged,'^ 

^  Sills  V,  LaiBg,  4  Campb.  81,  conira,  —  £n. 
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SIR  PHILIP  HALES,  Bart.,  aitd  Another,  v.  FREEMAN. 
In  the  Common  Ple^lS,  November  13,  1819. 

[Reported  in  1  Broden'p  ff  Bingham,  S91.] 

Assumpsit  on  the  money  counts ;  plea,  general  issue.  At  the  trial  before 
Dallas,  C.  J.,  at  the  Westminster  sittings  after  Hilary  term,  1819,  a  ver- 
dict was  found  for  the  plaintiffs  for  114/L  15«.,  subject  to  the  opinion- of  the 
court  on  the  following  case. 

Dame  Mary  Linch,  by  her  last  will  dated  the  31  st  January,  1786,  de- 
vised all  her  real  estates  to  the  plaintiffs  and  Sir  Brooke  Bridges  and  John 
Conant,  both  since  deceased  (upon  trust),  and  bequeathed  to  the  defendant, 
Nancy  Freeman,  an  annuity  of  100/.,  clear  of  all  deductions,  during  her  life, 
and  declared,  that  the  same  should  be  payable  quarterly  on  the  usual 
quarter  days,  and  secured  upon  her  real  estates ;  the  first  payment  was 
directed  to  be  made  on  the  quarter  day  after  her  decease.  The  testatrix 
died  in  June,  1808.  By  indenture  of  assignment  dated  the  15th  August, 
1809,  the  defendant,  in  consideration  of  400/.  advanced,  assigned  to  Mary 
Mayo  the  sum  of  58/.  16«.,  part  of  the  said  annuity,  with  proviso  for  re- 
demption on  payment  of  the  400/.  By  an  indenture  of  assignment  of 
several  parts,  dated  15th  April,  1813,  to  which  the  defendant,  Mary  Mayo, 
and  Jane  Peckhamis  were  parties,  the  defendant  and  Mary  Mayo,  in  con- 
sideration of  250/.  paid  to  the  defendant,  and  400/.  paid  to  Mary  Mayo, 
assigned  to  Jane  Peckhamis  the  whole  of  the  said  annuity  of  100/.,  with  a 
covenant  &om  the  defendant  that  the  annuity  was  free  from  incumbrances. 
The  plaintiffs  omitted  to  pay  the  legacy  duty  of  10/.  per  cent  per  annum, 
until  the  time  hereinafter  mentioned,  and  regularly  paid  the  annuity  to 
the  defendant  in  full,  without  demanding,  receiving,  or  deducting  the  said 
duty  chargeable  thereon,  down  to  the  25th  March,  1813,  and  afterwards  to 
Jane  Peckhamis.  The  plaintiffs,  on  the  24th  May,  1816,  paid  to  the 
Stamp  Office  the  sum  of  57/.  7f  6(/.,  and  on  the  28th  August,  1816,  the 
further  sum  of  57/.  7«.  6J.,  making  together  the  sum  of  114/.  15«.,  the  full 
amount  of  the  duty.  The  first  application  to  the  defendant  for  payment 
was  made  on  behalf  of  Mrs.  Peckhamis,  on  the  21st  May,  1817.  The 
plaintiffs  afterwards,  on  the  9th  January,  1818,  applied  for  payment  to 
the  defendant  on  their  own  behalf. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs 
were  entitled  to  recover  1  If  the  court  should  be  of  that  opinion,  then  the 
verdict  was  to  stand,  otherwise  a  nonsuit  was  to  be  entered. 

LenSf  Serjt.,  for  the  plaintiff. 

Taddyj  Serjt.,  contra. 
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Dallas,  C.  J.  This  case  depends  on  the  construotion  of  clauses  in  two 
ditferent  statutes,  viz.,  the  36  G.  3,  c  52,  and  the  45  6.  3,  a  28.  By  the 
former  statute,  which  relates  to  personal  property  only,  it  is  directed^ 
<<  that  the  duty  chargeable  upon  annuities  shall  be  paid  by  the  person  or 
persons  having  or  taking  the  burthen  of  the  execution  of  the  will,  or  other 
testamentary  instrument,  or  the  administi^ion  of  the  personal  estate  of 
any  person  deceased^  or  upon  retainet*  for  his,  her,  or  their  own  benefit,  or 
for  the  benefit  of  any  other  person  or  persons  of  any  legacy,  or  any  part 
of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue  which  he,  she,  or  they  shall  be  entitled  so  to  retain,  either  in  his, 
her,  or  their  own  right,  or  in  the  right  or  for  the  benefit  of  any  other  person 
or  persons ;  and  also  upon  delivery,  payment,  or  other  satisfaction  or  dis- 
charge whatsoever,  of  any  legacy  or  any  part  of  any  legacy,  or  of  the  residue 
of  any  personal  estate,  or  any  part  of  such  residue,  to  which  any  Other  per- 
son or  persons  shall  be  entitled  ;  and  in  case  any  person  or  persons  havinir 
or  taking  the  burthen  of  such  execution  or  administration  as  aforesaid,  shall 
retain  for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other 
person  or  persons,  any  legacy  or  any  part  of  any  legacy,  or  the  residue  of 
any  personal  estate,  or  any  part  of  such  residue  which  such  person  or  per- 
sons shall  be  entitled,  so  to  retain  either  in  his,  her,  or  their  own  right,  or 
in  the  right  or  for  the  benefit  of  any  other  person  or  persons,  and  \ipon 
which  any  duty  shall  be  chargeable  by  virtue  of  this  act,  not  having  first 
paid  such  duty,  or  shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  dis- 
charge any  legacy  or  any  part  of  any  legacy,  or  the  residue  of  any  personal 
estate,  or  any  part  thereof^  to  which  any  other  person  or  persons  shall  be 
entitled,  and  upon  which  any  duty  shall  be  chargeable  by  virtue  of  this 
act,  having  received  or  deducted  the  duty  so  chargeable,  then,  and  in  every 
of  such  cases  the  duty,  which  shall  be  due  and  payable  upon  every  such 
legacy  and  part  of  legacy,  and  residue  and  part  of  residue  respectively,  and 
which  shall  not  have  been  duly  paid  and  satisfied  to  His  Majesty,  his  heirs 
and  successors,  according  to  the  provisions  of  this  act,  shall  be  a  debt  of 
such  person  or  persons  having  or  taking  the  burthen  of  such  execution  or 
administration  as  aforesaid,  to  His  Mijesty,  his  heirs  and  successors,  and 
in  case  any  such  person  or  persons  so  having  or  taking  the  burthen  of  such 
execution  or  administration  as  aforesaid,  shall  deliver,  pay,  or  otherwise 
howsoever  satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part  of 
any  such  legacy  or  residue,  to  or  for  the  benefit  of  any  person  or  persons 
entitled  thereto,  without  having  received  or  deducted  the  duty  chargeable 
thereon  (such  duty  not  having  been  first  duly  paid  to  His  Majesty,  his 
heirs  or  successors,  according  to  the  provisions  herein  contained),  then  and 
in  every  such  case  such  duty  shall  be  a  debt  to  His  Majesty,  his  heirs  and 
successors,  both  of  the  person  or  persons  who  shall  make  such  delivery, 
payment,  satisfaction,  or  discharge,  and  of  the  person  or  persons  to  whom 

1  S.  6. 
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the  same  shall  be  made."  The  legacy  in  question  is  an  annuity  charged 
on  a  real  estate,  and  the  45th  of  the  King  puts  that  on  the  same  footing 
as  personal  property.  The  8th  section  of  the  first  act  directs,  "  That  the 
"value  of  any  legacy  given  by  way  of  annuity,  whether  payable  annually  or 
otherwise  for  any  life  or  lives,  or  for  years  determinable  on  any  life  or  lives, 
or  for  years  or  other  period  of  time,  shall  be  calculated,  and  the  duty 
chargeable  thereon  shall  be  charged  according  to  the  tables  in  the  schedule 
hereunto  annexed;  and  the  duty  chargeable  on- such  annuity  shall  be  paid 
by  four  equal  payments,  the  first  of  which  payments  of  duty  shall  be  made 
before  or  on  completing  the  first  year's  annuity,  and  the  three  others  of 
such  payments  of  duty  shall  be  made  in  like  manner  successively,  before 
or  on  completing  the  respective  payments  of  the  three  succeeding  years' 
annuity  respectively."  In  this  case  the  payment  is  made  after  four  years, 
the  executor  not  having  deducted  the  duty  within  that  time,  and  the  action 
is  brought  on  the  clause  of  the  statute,  which  enacts,  that  if  the  duty  be 
not  deducted,  it  shall  be  the  debt  both  of  the  executor  and  the  l^atee. 
With  respect  to  the  latter  party,  he  remains  unquestionably  liable,  not- 
withstanding the  power  of  the  executor  to  deduct,  if  the  executor,  having 
omitted  to  deduct,  incur  a  debt  to  the  crown ;  if  he  pay  that  debt  out  of 
his  own  fund,  the  amount  of  the  duty  becomes  a  debt  from  the  legatee  to 
the  executor.  It  is  urged  that  all  the  instalments  ought  to  be  paid  in  four 
years,  but  the  statute  goes  on,  and  anticipating  the  case  of  an  omission  of 
payment  by  the  executor,  makes  the  legatee  also  a  debtor :  that  puts  by 
all  the  argument  as  to  the  four  years.  There  is  no  necessity  to  travel  back 
to  former  decisions,  because  I  go  on  this  statute  alone.  This  does  not  re- 
semble the  case  of  a  voluntary  payment,  or  a  payment  made  in  ignorance 
of  fact  or  law.  So  far  from  being  a  voluntary  payment,  it  is  clearly  com- 
pulsory on  the  clause  of  the  statute  holding  both  executor  and  I^atee 
liable  at  any  time.  Both  parties,  therefore,  being  liable  in  this  case,  the 
payment  made  by  the  plaintiff  was  in  substance  a  payment  for  the  legatee, 
and  the  plain tifif  is  entitled  to  recover. 

Park,  J.  At  first  sight  it  seems  a  hardship  on  the  legatee,  that,  after 
some  time  had  elapsed,  and  after  an  assignment  of  the  annuity,  she  should 
be  called  on  to  pay  the  duty ;  but  it  would  be  much  harder  if  the  executor, 
who  has  no  interest  whatever  in  the  annuity,  should  pay  the  duty  out  of 
his  own  pocket.  It  is  not  necessary  to  resort  to  former  decisions,  because 
the  statute  on  which  the  present  case  turns,  is  so  different  from  the  stat- 
utes on  which  those  decisions  are  grounded,  that  no  comparison  can  arise 
between  them.  In  the  decisions  on  the  property  tax,  paving,  and  land  tax 
acts,  the  court  went  on  the  words  of  the  statute,  which  make  the  occupier 
liable.  The  executor  here  is  only  made  liable  for  the  benefit  of  govern- 
ment, and  not  on  his  own  account.  He  has  not  paid  the  money  voluntarily, 
as  in  Brisbane  v.  Dacres  and  Bilbie  v.  Lumly,  but  upon  compulsion.  He 
pays,  not  on  his  own  account,  but  on  that  of  the  legatee.     The  executor  is 
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uo  more  than  surety  for  the  legatee,  and  his  case  falls  within  the  principles 
applied  to  the  case  of  sureties. 

BuRROUOHy  J.  This  case  turns  entirely  on  the  clause  of  the  act  of  par- 
liament. The  party  who  receives  the  benefit  of  the  legacy  certainly  ought 
to  bear  the  charge  of  the  duty ;  and  the  annuitant  here  not  only  had  the 
whole  benefit  of  her  legacy,  but  received  more  than  she  was  entitled  to,  the 
duty  not  having  been  deducted.  It  has  been  urged  that  this  was  a  volun- 
tary payment ;  but  a  payment  cannot  be  called  voluntary,  where,  if  the 
party  omit  to  make  it,  he  may  be  compelled  to  do  so,  and  here  the  plain- 
tiff might  have  been  compelled  to  pay  ;  now,  where  a  party  may  be  com- 
pelled to  make  a  payment,  he  is  always  entitled  to  make  it  without 
compulsion.  Here  the  plaintiff  is  made  liable  as  a  trustee,  who  applies  all 
the  money  arising  under  the  will  for  the  benefit  of  others.  If  the  plaintiff 
had  been  sued  by  the  crown,  and  had  paid  this  money,  can  there  be  a 
doubt  that  it  would  have  been  a  payment  made  for  the  legatee )  The  ex- 
ecutor is  not  to  bear  the  burthen,  but  the  legatee.  The  case  on  the  land  tax 
act  does  not  apply ;  that  is  a  tax  falling  completely  on  the  tenant  of  the 
land,  and  he  must  pay  on  account  of  his  own  possession.  It  is  so  much  a 
tax  on  the  tenant,  that,  except  for  the  purpose  of  enabling  the  landlord  to 
vote  at  elections,  the  landlord's  name  would  not  be  on  the  rate. 

KiCHARDSON,  J.  This  case  is  distinguishable  from  Denby  v.  Moore  and 
Andrew  v.  Hancock,  by  reason  of  the  clause  in  the  sixth  section  of  the  act. 
In  Denby  tf.  Moore,  the  tenant  had  paid  an  excess  of  rent  vohmtarily,  so  in 
Andrew  v.  Hancock ;  and  nothing  in  either  case  remained  due  from  the 
tenant  to  the  crown.  But  in  the  present  instance  the  duty  remains  a  debt 
as  well  in  the  legatee  as  the  executor.  It  is  urged,  that  the  executor  can- 
not recover  from  the  legatee,  because  the  duty  is  the  debt  of  both  of  them  ; 
but  the  contrary  seems  to  result  from  the  act :  the  executor  stands  in  the 
situation  of  a  surety,  and  his  principal  becomes  liable  to  him  for  whatever 
he  has  paid.  In  this  case,  therefore,  there  must  be  judgment  for  the 
plaintiff  Judgment  for  the  plaintiff  accordingly. 


BLEADEN  v.  CHARLES. 
In  the  Common  Pleas,  January,  15,  1831. 

[Rejiorted  in  7  Bingham,  246.] 

Assumpsit  for  money  paid  by  the  plaintiff  to  the  use  of  the  defendant, 
under  the  following  circumstances:  — 

Early  in  the  last  year,  one  Hay,  who  was  indebted  to  the  plaintiff,  upon 
a  certain  emergency  drew  a  bill  for  68/.  15«.,  which  the  plaintiff  accepted, 
and  delivered  to  Hay  to  assist  him  in  his  difficulty. 
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Hay,  howeyer,  got  over  the  difficulty  without  having  recourse  to  the  bill, 
and  shortly  afterwards  gave  it  up  to  the  plaintiff;  but  before  the  plaintiff 
had  destroyed  it,  Hay  bargained  with  the  defendiuit  for  20/.  worth  of  goods, 
which  the  defendant  refused  to  sell  without  some  security  for  payment ; 
whereupon  Hay  again  obtained  from  the  plaintiff  the  bill  for  68/.  \5i^ 
which  he  indorsed,  and,  disclosing  the  circumstances  under  which  it  had 
been  obtained,  placed  in  the  hand  of  the  defendant  as  a  security  for  the  pay- 
ment of  the  goods  in  question ;  the  goods  were  thereupon  delivered  to  Hay. 

Hay  afterwards  paid  for  them  by  a  check  on  his  banker,  and  requested 
the  defendant  to  restore  the  bill  for  68/.  I5s,  Hay,  however,  being  still 
indebted  to  the  defendant  to  a  considerable  amount,  the  defendant  refused 
to  restore  the  bill,  and  afterwards  indorsed  it  to  one  Henderson,  to  whom 
he  was  himself  indebted.  Henderson  sued  the  plaintiff,  who  was  thereupon 
obliged  to  pay  the  bill  and  the  costs  of  the  action. 

The  plaintiff  then  commenced  this  suit  against  the  defendiint,  for  the 
amount  of  the  bill  and  the  costs  of  Henderson's  action. 

The  declaration  contained  a  special  count  and  a  oount  for  money  paid, 
but  the  special  count  was  abandoned. 

Gaseleb,  J.,  before  whom  the  cause  was  tried,  left  it  to  the  jury  to  say 
whether  the  bill  was  left  as  a  security  for  the  20/.  worth  of  goods  supplied 
by  the  defendant  to  Hay,  or  for  the  whole  of  Hay's  debt. 

The  jury  found  that  the  bill  was  left  as  a  security  for  those  goods  only, 
and  gave  a  verdict  for  the  plaintiff  for  the  amount  of  the  bill  and  the  costs 
of  Henderson's  action.  An  objection  having  been  made  on  the  part  of  the 
defendant,  that  the  action  did  not  lie,  the  learned  judge  saved  the  point; 
whereupon 

Spankie,  Serjt.,  obtained  a  rule  nisi  to  enter  a  nonsuit  instead  of  the 
verdict,  on  the  ground  that  there  was  no  privity  1)etween  the  plaintiff  and 
defendant,  and  that,  therefore,  the  money  could  not  be  said  to  have  been 
paid  to  the  use  of  the  latter.  At  all  events  the  defendant  was  not  respon- 
sible for  the  costs  of  Henderson's  action,  which  the  plaintiff  ought  not  to 
have  resisted. 

Wilde,  Serjt.,  showed  cause. 

Spankie,  contra. 

TiNDAL,  C.  J.  It  seems  to  me  that  this  transaction  amounts  to  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant.  The.  money  has  been 
paid  by  him  in  a  way  which  has  been  serviceable  to  the  defendant,  and 
there  appears  to  have  been  a  privity  between  them  arising  out  of  the  man- 
ner in  which  the  bill  was  obtained  and  deposited  as  a  security,  the  defend- 
ant being  apprised  that  nothing  was  due  from  the  plaintiff  to  Hay.  But 
it  is  clear  that  after  Hay  had  paid  the  defendant  for  the  goods,  the  indorse- 
ment of  the  bill  by  the  defendant  was  wrongful,  and  the  payment  by  the 
plaintiff  upon  Henderson's  suing  him,  compulsory.  There  has  l)een,  there- 
fore, a  compulsory  payment  by  the  plaintiff,  induced  by  an  act  of  the  de- 
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fendant, — an  act  of  which  he  has  had  the  full  benefit.  That  is  money  paid 
to  the  defendant's  use.  If  the  defendant  had  sued  the  plaintiff  on  the  bill, 
the  circumstances  under  which  it  was  deposited,  and  the  payment  by  Hay, 
would  have  been  a  good  answer  to  the  action ;  it  would  be  singular,  there- 
fore, if  he  could  put  the  bill  in  circulation,  and  make  the  plaintiff  pay  the 
amount  for  his  benefit,  indirectly,  without  rendering  himself  liable  to 
repayment. 

Gaselee,  J.  The  plaintiff  is  entitled  to  the  judgment  of  the  court  I  put 
it  on  the  ground  that  where  the  price  of  the  goods  for  which  the  bill  was 
deposited  as  a  security  was  tendered  or  paid,  the  defendant  had  no  longer 
any  right  to  the  bill,  but  was  in  the  condition  of  a  person  who  had  simply 
found  it  The  plaintiff,  therefore,  was  compelled  to  pay  by  the  wrongful 
act  of  the  defendant,  and  as  the  defendant  had  the  benefit  of  the  payment^ 
the  money  must  be  considered  as  paid  to  his  use. 

BosANQUET,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover 
for  money  paid  to  the  use  of  the  defendant  The  defendant  was  in  pos- 
session of  an  acceptance  of  the  plaintiff  which  he  had  no  right  to  retain, 
much  less  to  make  use  of.  No  value  had  been  received  by  the  acceptor, 
nor  after  the  payment  by  Hay  had  any  been  given  by  the  defendant. 
Nevertheless  he  negotiates  the  bill,  and  the  plaintiff  is  compelled  to  pay  it 
Even  if  he  had  negotiated  it  with  the  consent  of  the  plahitiff,  it  would 
have  been  the  ordinary  case  of  an  accommodation  bill,  in  which  the  ac- 
ceptor would  have  been  entitled  to  recover  the  amount  again ;  and  as  the 
case  stands  the  money  has  clearly  been  paid  to  the  use  of  the  defendant. 

Aldebson,  J.     The  money  was  clearly  paid  to  the  use  of  the  defendant, 

inasmuch  as  it  released  him  from  so  much  of  his  debt  to  Henderson.     The 

plaintiff,  therefore,  is  entitled  to  recover. 

£ule  discharged. 


SPENCER  V.  PARRY. 
In  the  King's  Bench,  Mat  13,  1835. 

[Reported  in  8  Adolphus  f-  EUU,  831.] 

Debt  for  money  paid  and  laid  out,  and  on  an  account  stated.  Plea, 
nil  debet.  At  the  trial  before  Patteson,  3,,  at  the  sittings  in  Middlesex 
after  Easter  term,  1834,  the  facts  appeared  to  be  as  follows.  The  plaintiff  let 
a  house  to  the  defendant  under  a  written  agreement  by  which  the  defendant 
undertook  to  pay  42/.  a  year  rent,  "  free  and  clear  from  all  land-tax  and 
parochial  taxes."  The  defendant  held  the  premises  twelve  months,  and  then 
left  them,  not  paying  the  laud-tax  or  poor-rates.  Upon  his  refusal  to  dis- 
chai^e  these,  the  collector  of  land-tax  recovered  the  arrears  of  that  duty 
from  the  succeeding  tenant,  and  the  collector  of  poor-rate  distrained  for  the 
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year's  rates  upon  the  plaintiff 's  receiver  of  rents,  pursuant  to  a  local  act 
for  the  parish  in  which  the  premises  were  situate,  viz.,  11  G.  4,  c.  x.  ss. 
92,  93  (local  and  personal,  public),  for  regulating  the  affairs  of  the  parishes 
of  St.  Giles  in  the  Fields  and  St.  George,  Bloomsburj-,  by  which  the  land- 
lords of  certain  houses  are  subjected  to  the  poor-rate ;  but  it  is  enacted  that 
the  person  authorized  to  receive  or  collect,  or  the  person  receiving  or  col- 
lecting the  rents,  shall  be  compellable  to  pay  the  rates,  unless  the  real  land- 
lord shall  declare  himself  and  pay,  or  shall  be  distinctly  or  certainly  known 
to  be  such  by  the  vestrymen,  et«.*  The  rates  were  paid  by  the  receiver  on 
the  plaintiff's  account,  and  the  plaintiff  reimbursed  the  new  tenant  for  the 
laud-tax  levied  upon  him.  This  action  was  brought  to  I'ecover  the  amount 
so  paid  ;  and  it  was  proved  that  the  defendant,  after  the  commencement  of 
the  action,  had  promised  to  give  the  plaintiff  a  cognovit  to  settle  it,  but 
had  not  done  so.  For  the  defendant  it  was  objected  that,  if  he  was  liable 
to  the  present  claim,  he  was  so  by  virtue  of  the  special  agreement,  and 
that  the  declaration  should  have  been  framed  upon  that.  For  the  plaintiff 
it  was  urged  that,  the  contract  having  been  determined,  a  count  for  money 
paid  was  sustainable,  and  further,  that  the  promise  to  give  a  cognovit  was 
proof  of  an  account  stated.  The  learned  judge  was  of  opinion  that  there  was 
no  proof  of  an  account  stated,  and  that  the  evidence  did  not  support  the 
count  for  money  paid  to  the  defendant's  use,  inasmuch  as  the  defendant  was 
never  liable  for  the  tax  or  rate  to  any  person  but  the  plaintiff.  He  therefore 
directed  a  nonsuit,  giving  leave  to  move  to  enter  a  verdict. 

ffutchtfison  moved  accordingly  in  Trinity  term,  1834,  and  cited  (as  to  the 
count  for  money  paid)  Exall  v.  Partridge,*  Dawson  v.  Linton,'  and  Brown  r. 
Hodgson.*  He  also  relied  upon  the  offer  of  a  cognovit  as  evidence  of  an 
account  stated.  [Taunton  J.  The  offer  of  a  cognovit  is  matter  subsequent 
to  the  suing  out  of  the  writ.]  It  shows  a  pre-existing  demand.  [Lord 
Denman,  C.  J.  It  does  not  follow  that  th«re  had  been  an  account  stated. 
LiTTLBDALE,  J.  To  support  that  allegation,  there  should  have  been  some- 
thing of  a  settlement  before  the  action  was  brought.]  On  the  question  as 
to  the  count  for  money  paid,  the  court  granted  a  rule  nisi, 
Alexander  now  showed  cause. 

Sir  W.  W.  FoUett  contra.  Cur.  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court 
The  plaintiff  in  this  case  had  demised  a  house  to  the  defendant^  at  a  cer- 
tain rent,  clear  of  land-tax  and  of  all  parochial  taxes,  by  a  written  agreement. 
The  defendant  quitted  the  premises  at  the  end  of  his  year,  having  paid  his 
rent,  but  leaving  the  land-tax  and  rates  unpaid.  The  plaintiff  relet  the 
house ;  the  new  tenant  was  obliged  to  pay  the  land-tax  ;  and  the  plaintiff's 
agent,  under  a  local  act  of  parliament,  was  distrained  upon  for  the  rates,  and 
paid  them ;  both  these  sums  were  repaid  to  the  parties  by  the  plaintiff. 

*  See  the  clauses  cited  in  Rex  o.  Dyer,  2  A.  &  £.  607,  608. 

•  8  T.  R.  808.  s  5  B.  &  Aid.  521.  «  4  Taunt.  189. 
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This  action  was  brought  to  recover  the  amount  of  the  laud-tax  and  rates, 
as  money  paid  to  the  defendant's  use.  It  was  objected,  at  the  trial,  that 
the  form  of  action  was  misconceived,  and  that  the  defendant,  though  liable 
on  his  agi'eement  to  pay  the  whole  amount  of  the  reut,  including  the 
rates,  could  not  be  charged  with  this  money  as  paid  to  his  use.  My  Brother 
Patteson,  being  of  this  opinion,  directed  a  nonsuit,  which  v:e  think  right. 

The  only  doubt  we  felt  in  the  course  of  the  argument  arose  from  the 
cases  of  Brown  v.  Hodgson^,  and  Dawson  v.  Linton,^  which  seemed  nearly  to 
resemble  the  present.  In  the  former  case  the  plaintiff,  a  carrier,  having  by 
mistake  delivered  A.'s  goods  to  B.,  who  made  them  his  own,  paid  A.  the 
price,  and  was  afterwards  allowed  to  recover  it  fix)m  B.  as  money  paid  to 
his  use.  But  this  was  in  fact  money  paid  to  his  use,  for  it  was  in  discharge 
of  his  debt  to  A.  j  and  it  may  be  fairly  said  to  have  been  paid  at  his  instance, 
because  he  knew  that  the  plaintiff's  mistake  in  delivering  the  goods  to  him, 
made  the  plaintiff  liable  to  pay  the  price  to  the  true  owner.  His  so  re- 
ceiving the  goods  may  be  considered  as  equivalent  to  saying,  **  If  you  pay 
him  (as  you  may  be  compelled  to  do)  for  the  goods,  I  will  reimburse  you." 
In  the  case  before  us,  the  defendant  was  not  liable  to  pay  the  money  to 
any  one  but  the  plaintiff,  and  that  was  by  virtue  of  the  agreement. 

In  Dawson  v,  Linton,^  goods  of  the  plaintiff,  an  outgoing  tenant,  left  by 
him  on  his  farm,  were  distrained  for  a  tax  made  payable  by  the  tenant, 
but  which  the  local  act  gave  him  power  to  deduct  from  his  rent.  The 
plaintiff  paid  the  tax  to  redeem  his  goods,  and  the  court  thought  that 
money  paid  to  the  landlord's  use,  because  the  landlord  was  ultimately 
liable.  The  defence  was,  that  the  money  was  paid  to  the  use  of  the  tenant 
for  the  time  being,  who  was  primarily  liable.  But  here  the  plaintiff's  pay- 
ment relieved  the  defendant  from  no  liability  but  what  arose  from  the  con- 
tract between  them.  The  tax  remained  due  by  his  default,  which  would 
give  a  remedy  on  the  agreement ;  but  it  was  paid  to  one  who  had  no  claim 

upon  him,  and  therefore  not  to  his  use. 

Evle  discharged. 


BRITTAIN  V.   LLOYD. 
In  the  Exchequeb,  November  21,  1845. 

[Reported  in  14  Meeeon  ^  WeUb^,  762.] 

This  was  an  action  of  assumpsit  for  money  paid  by  the  plaintiff,  an 
auctioneer,  for  the  use  of  the  defendant,  and  on  an  account  stated. 

The  defendant  pleaded  non  assumpsit^  on  which  issue  was  joined ;  and 
the  cause  was  tried,  before  Tindal,  C.  J.,  at  the  Derbyshire  spring  assizes, 
1844,  when  it  was  agreed  that  a  verdict  should  be  found  for  the  plaintiff 

1  4  Taunt.  189.  ^  5  b.  &  Aid.  521. 
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for  107/.  Zs,  9d,  damages,  the  sum  claimed  by  the  plaintiff,  and  40«.  costs, 
subject  to  the  opinion  of  this  court  on  a  special  case ;  the  court  to  have 
power  to  draw  all  inferences  from  the  facts  which  a  jury  could  or  might 

draw. 

* 

The  defendant,  being  the  owner  of  a  frecbold  estate,  consisting  of  a  farm- 
house,  out-buildings,  and  lands,  situate  at  VVoolow,  near  Buxton,  in  Derby- 
shire, employed  the  plaintiff,  who  long  before  and  at  the  time  of  the  auction 
hereinafter  mentioned,  and  ever  since,  has  been  an  auctioneer  duly  licensed, 
to  sell  the  said  estate  by  an  auction,  to  be  holden  at  the  Bull's  Head  Inn, 
at  Fairfield,  near  Buxton  aforesaid,  on  the  25th  of  January,  1843.  Pre- 
vious to  the  commencement,  and  on  the  day  of  the  auction,  the  defendant 
delivered  to  the  plaintiff  the  following  authority  to  bid  for  her,  signed  by 
herself  and  John  Poundall :  "  To  Mr.  John  Brittain,  Auctioneer,  Green, 
Fairfield.  Take  notice,  that  Mr.  John  Poundall  is  appointed  by  Mrs. 
Charlotte  Lloyd,  the  real  owner  of  the  estate  intended  to  be  by  you  put 
up  to  sale  by  way  of  auction,  at  the  Bull's  Head  Inn,  Fairfield,  on  the 
25th  day  of  January  instant  3  the  said  Mr.  Poundall  being  actually  em- 
ployed  by  the  vendor  of  such  estate  to  bid  at  the  said  sale  for  the  use  and 
behoof  of  the  said  Charlotte  Lloyd.  And  take  notice,  also,  that  the  said 
Mr.  John  Poundall  hath  agreed  and  doth  intend  accordingly  to  bid  at  the 
said  sale  for  the  use  and  behoof  of  the  said  Charlotte  Lloyd.  As  witness 
the  hands  of  the  said  Charlotte  Lloyd  and  John  Poundall,  the  25th  day 
of  January,  1845.  Charlotte  Lloyd,  John  Poundall.  Witness,  Samuel 
Wood."  Which  notice,  duly  signed  by  the  defendant  and  the  said  John 
Poundall,  being  the  person  intended  to  make  the  bidding,  was  duly  given 
to  the  plaintiff  before  the  commencement  of  the  sale,  and  before  the  bidding 
by  the  said  John  Poundall  hereinafter  mentioned. 

The  estate  was  put  up  for  sale  by  auction  by  the  plaintiff  on  the  said 
25th  of  January,  1 843,  and  several  persons  attended  and  bid,  and  Poundall 
attended  in  the  sale-room  during  the  auction,  and  bid  as  hereinafter  men- 
tioned. The  estate  was  put  up  for  sale  by  the  plaintiff^  subject  to  the 
following  (amongst  other)  conditions  of  sale,  which  were  prepared  by  the 
plaintiff  in  the  course  of  his  employment  as  such  auctioneer,  and  read  by 
the  plaintiff  at  the  commencemeut  of  the  auction,  viz.  :  "  That  the  highest 
bidder  should  be  the  purchaser.  That  no  bidding  should  be  retracted. 
That  the  vendor  or  her  agent  should  have  the  right  of  bidding  once  for  the 
property.  That  a  deposit  should  be  paid  on  the  fall  of  the  hammer,  as  also 
the  whole  of  the  auction-duty,  to  the  auctioneer  by  the  purchaser.  That 
the  residue  of  the  purchase-money  should  be  paid  at  a  future  day,  when  the 
estate  should  be  conveyed.  All  fixtures,  articles,  and  things,  timber  and 
timber-like  trees  growing  on  the  premises,  down  to  and  including  those  of 
the  value  of  Is,  each,  were  not  to  be  included  in  the  purchase-money  of  the 
premises,  but  to  be  paid  for  in  addition  to  such  purchase-money,  at  a  faix 
valuation,  at  the  time  of  completing  the  purchase." 
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The  biddings  then  commenced,  the  defendant  being  in  a  room  in  the  inn 
adjoining  to  that  in  which  the  auction  was  held,  and  having  a  servant  in 
attendance  in  the  room,  to  give  her  information  respecting  the  biddings,  etc. 
Among  the  bidders  were  the  names  of  two  persons  of  the  name  of  Barker 
and  Shaw,  the  latter  of  whom  ultimately  became  the  purchaser  of  the 
estate,  as  hereinafter  mentioned.  After  several  biddings,  including  several 
by  Shaw,  Barker  bid  £3150,  and  Shaw  shortly  afterwards  bid  £3300  :  this 
was  communicated  to  the  defendant  by  her  aforesaid  servant,  and  she 
immediately  sent  him  to  desire  Mr.  Barker  to  come  to  her  in  the  private 
room,  and  there  was  a  suspension  of  the  auction  for  a  few  minutes ;  Mr. 
Barker  went  to  the  defendant,  who  inquired  of  him  whether  he  was  bidding 
for  any  one  in  the  room,  and  offered  to  let  him  bid  a  time  or  two,  if  he 
liked ;  and  stated  that  he  might  go  up  to  £3800,  and  he  should  not  be 
charged  with  the  auction  duty ;  and  that  if  he  bid  she  would  not  take  any 
advantage  of  it  He  objected,  that  it  was  more  than  the  estate  was  worth ; 
she  then  requested  him  to  bid  for  her,  to  which  he  acceded,  and  returned 
to  the  auction-room,  and  the  sale  was  resumed  by  Barker  bidding  £3350 
for  the  defendant.  Shaw  then  bid  £3400,  which  was  communicated  by  her 
said  servant  to  the  defendant,  and  who  was  immediately  sent  to  fetch  Shaw 
to  the  defendant  out  of  the  auction-room.  Shaw  was  taken  to  the  room 
where  defendant  was,  when  she  asked  him  if  he  would  give  her  the  auction 
duty  over  his  last  bidding?  Shaw  replied,  he  did  not  know  what  the 
auction  duty  was,  but  he  would  wait  upon  her  the  following  day.  It  was 
agreed  upon  between  them  that  Shaw  would  wait  on  her  at  her  residence, 
at  Woolow,  the  following  day,  and  the  hour  of  two  o'clock  in  the  aftenioon 
was  fixed.  She  then  told  Poundall,  in  Shaw's  presence,  to  go  and  bid  the 
reserved  bidding,  which  he  did,  and  bought  in  the  estate  at  £3800,  and  the 
plaintiff  knocked  down  the  estate  to  Poundall  observing,  that  all  the  par- 
ties attending  the  sale  were  then  at  liberty,  according  to  the  usual  practice, 
to  bid  by  private  contract ;  but  Shaw  would,  according  to  the  usage,  have 
the  first  option.  There  had  been  no  bidding  after  Shaw's,  of  £3400,  before 
Poundall  bid  the  reserved  bidding. 

The  next  morning,  Shaw  met  Poundall  (who  acted  for  the  defendant)  at 
her  residence  at  Woolow,  and  there  saw  the  defendant.  Poundall  and 
Shaw  looked  over  the  estate,  and  Poundall  named  £3550  or  £3560  for  the 
estate,  including  timber,  fixtures,  etc.,  which  were  estimated  in  a  lump  at 
the  sum  of  £45  :  he  had  not  received  any  previous  instructions  so  to  do. 
Shaw  then  offered  £3500  for  the  estate,  and  £40  for  the  fixtures,  etc.,  and 
said,  if  he  could  not  have  it  at  that  price,  he  would  not  have  it  at  all. 
Poundall  then  consulted  the  defendant,  and  they  agreed  to  split  the  differ- 
ence, and  that  the  purchase-money  should  be  £3545.  The  bargain  was 
made,  according  to  the  testimony  of  Shaw,  without  any  reference  to  the 
sale  by  auction  at  all. 

The  defendant  then  sent  for  the  plaintiff  to  come  to  the  defendant's  house, 
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on  the  27th  of  January,  1843,  being  two  days  after  the  sale,  to  prepare  the 
agreement  between  the  defendant  and  Shaw ;  and  the  plaintiff  and  Shaw, 
on  the  27th  of  January,  1843,  came  to  the  defendant's  house,  when  an 
agreement,  to  which  the  plaintiff  was  an  attesting  witness,  of  which  the 
following  is  a  copy,  was  copied  by  the  defendant's  daughter,  at  the  request 
of  plaintiff,  from  a  book  of  the  plaintiff's. 

Memorandum.  —  That  Mr.  William  Shaw  is  declared  the  highest  bidder 
and  purchaser  of  the  Woolow  estate,  situate  in  the  parish  of  Hope  and 
township  of  Fairfield,  in  the  county  of  Derby,  at  the  sum  of  £3545,  in- 
cluding the  timber  plantations  and  fixtures  on  the  premises ;  at  which  sum 
the  said  Mr.  William  Shaw  doth  agree  to  become  the  purchaser  thereof 
accordingly,  and  doth  also  agree,  on  his  part,  to  perform  the  before-written 
conditions  of  sale;  and,  in  consideration  thereof,  Charlotte  Lloyd,  the 
vendor,  doth  agree  to  sell  and  convey  the  said  estate  and  premises  unto 
the  said  Mr.  William  Shaw,  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct,  according  to  the  said  before- written  conditions  of  sale.  And  it  is 
also  agreed,  that  the  sum  of  £350  shall  be  paid  as  a  deposit,  which  sum  is 
to  be  considered  as  part  of  the  purchase-money.     Dated  this  27th  day  of 

January,  1843. 

[Signed]  Charlottb  Llotd, 

William  Shaw. 
John  Poundall,   \ 

EicHARD  Shaw,      v  Witnesses, 

John  Brittain,     ) 

There  are  no  other  conditions  than  those  set  out  in  the  early  part  of  this 
case. 

In  March,  1843,  the  plaintiff  duly  made  the  return  of  the  sale  to  the 
proper  officers  of  Excise,  and  that  the  estate  was  bought  in  by  defendant 
for  £3800,  and  duly  verified  and  produced,  and  left,  as  required  by  the  act 
of  parliament,  the  notice  of  the  said  appointment  of  Poundall,  etc.;  and 
also  verified  the  fairness  and  reality  of  the  transactions  to  the  best  of  his 
knowledge  and  belief,  and  did  all  other  acts  required  by  law  by  him  to  be 
done,  to  get  the  duty  on  the  said  auction  and  sale  allowed  and  remitted  to 
the  defendant ;  but  the  Commissioners  of  Excise  refused  to  allow  or  remit 
the  same. 

On  the  22d  of  March,  1843,  the  plaintiff  had  an  interview  with  the 
defendant,  in  order  to  settle  his  account  against  the  defendant  for  the  sale 
of  the  estate  hereinbefore  mentioned,  and  also  for  another  sale  the  plaintiff 
had  had  for  the  defendant.  Some  unpleasantness  took  place  between  the 
plaintiff  and  defendant,  in  consequence  of  the  defendant  complaining  of  the 
exorbitancy  of  the  plaintiff's  bill,  alleging  that  the  plaintiff  had  charged  hei 
too  much.  The  defendant  said  to  the  plaintiff,  "  You  had  thought  to  baTS 
thrown  the  auction  duty  away ;  but  I  would  not  let  you."  The  plaintiff 
told  the  defendant  that  he  had  not  yet  settled  the  sale  aocount  with  the 
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Excise,  and  that  when  he  did  settle  it,  if  the  auction  duty  was  demanded 
of  him,  he  should  demand  it  of  defendant ;  to  which  the  defendant  replied, 
"  Then  jou  must  get  it^  and  take  it." 

Ultimately,  in  September,  1844,  the  Commissioners  of  Excise,  or  the 
persons  duly  authorized  in  that  behalf,  required  the  plaintiff  to  pay  the 
said  auction  duty,  amounting  to  107^  3s,  9d.,  in  respect  of  the  said  sale  of 
the  said  estate  above-mentioned,  being  the  amount  of  duty  on  £3500,  and 
formally  demanded  the  same  of  the  plaintiff,  which  requisition  and  demand 
was  duly  communicated  to  the  defendant  by  the  plaintiff,  and  she  was 
required  to  pay  the  amount,  or  to  indemnify  the  plaintiff  against  proceed- 
ings for  the  recovery  of  the  duty,  which  was  refused  by  the  defendant. 
Correspondence  then  took  place  between  the  plaintiff  and  defendant,  and 
the  defendant  and  the  Commissioners  of  Excise  ;  and  ultimately  the  plain- 
tiff was  compelled  by  the  Commissioners  of  Excise  to  pay  the  above  duty 
of  107/.  3s,  9d,  to  the  Commissioners  of  Excise,  of  which  payment  due 
notice  was  given  to  the  defendant,  and  she  was  required  to  pay  the  same 
to  the  plaintiff,  but  which  she  refused ;  and  this  action  was  brought  to 
recover  that  amount 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is 
entitled  to  recover  the  amount  of  the  said  auction  duty. 

The  case  was  argued  on  the  17th  of  November,  by 

Whitehurst  for  the  plaintiff. 

Hutnfrey,  contra. 

Cur.  <xdv,  vtdt. 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  argued  on  Monday  last.  It  was  an  action 
by  an  auctioneer  against  the  defendant,  his  employer,  for  the  duty  which 
he  had  been  obliged  to  pay  to  the  crown  on  a  sale  of  her  estate ;  and  the 
form  of  action  was  for  money  paid.  The  court  intimated  its  opinion,  that 
it  was  clear  that  the  defendant  was  liable,  but  took  time  to  consider 
whether  this  was  the  proper  form  of  action. 

It  was  allied  by  Mr.  Humfrey,  that  this  form  of  action  could  not  be 
maintained,  unless  the  effect  of  the  payment  was  to  relieve  the  defendant 
from  some  liability  for  the  amount  to  the  party  to  whom  payment  was 
made,  and  that  otherwise  it  could  not  be  paid  for  the  defendant's  use ;  and 
he  relied  on  the  case  of  Spencer  v.  Parry  ^  as  an  authority  for  that  propo- 
sition ;  and  contended  that,  as  the  defendant  in  this  case  was  not  made 
liable  to  the  crown  by  the  act  of  parliament,  the  money  was  paid  to  one 
who  had  no  claim  upon  her,  and  therefore  not  to  her  use. 

This  proposition,  however,  is  not  warranted  by  the  decision  of  Spencer  v. 
Parry,  though  some  expressions  in  the  report  of  the  judgn^ent  give  a  coun- 
tenance to  the  argument  of  the  learned  counsel ;  nor  can  the  proposition 
be  maintained ;  for  it  is  clear  that,  if  one  requests  another  to  pay  money 

1  8  A.  &  £.  831. 
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for  him  to  a  stranger,  with  an  express  or  implied  undertaking  to  repay  it, 
the  amount,  when  paid,  is  a  debt  due  to  the  party  payiug  from  him  at 
whose  request  it  is  paid,  aud  may  be  recovered  on  a  count  for  money  paid ; 
and  it  is  wholly  immaterial  whether  the  money  is  paid  in  discharge  of  a 
debt  due  to  the  stranger,  or  as  a  loan  or  gift  to  him ;  on  which  two  latter 
suppositions  the  defendant  is  relieved  from  no  liability  by  the  payment. 
The  request  to  pay,  and  the  payment  according  to  it,  constitute  the  debt ; 
and  whether  the  request  be  direct,  as  where  the  party  is  expressly  desired 
by  the  defendant  to  pay,  or  indirect,  where  he  is  placed  by  him  under  a 
liability  to  pay,  and  does  pay,  makes  no  difference.  If  one  ask  another, 
instead  of  paying  money  for  him,  to  lend  him  his  acceptance  for  his  accom- 
modation, and  the  acceptor  is  obliged  to  pay  it,  the  amount  is  money  paid 
for  the  borrower,  although  the  borrower  be  no  party  to  the  bill,  nor  in  any 
way  liable  to  the  person  who  ultimately  receives  the  amount.  The  bor- 
rower, by  requesting  the  acceptor  to  assume  that  character  which  ultimately 
obliges  him  to  pay,  impliedly  requests  him  to  pay,  aud  is  as  much  liable  to 
repay  as  he  would  be  on  a  direct  request  to  pay  money  for  him  with  a 
promise  to  repay  it.  In  every  case,  therefore,  in  which  there  has  been 
a  payment  of  money  by  a  plaintiff  to  a  third  party,  at  the  request  of  the 
defendant,  express  or  implied,  on  a  promise,  express  or  implied,  to  repay 
the  amount,  this  form  of  action  is  maintainable. 

In  the  case  of  Spencer  v.  Parry,  there  was  no  such  implied  request.  In 
the  case  of  Grissell  v,  Robinson,  referred  to  in  the  argument,  it  was  con- 
sidered, and  we  think  rightly,  that  there  was ;  and  the  Court  of  Queen's 
Bench  thought  the  decision  of  Brown  v.  Hodgson  was  to  be  supported  on 
the  same  ground.  We  have  now  to  apply  this  doctrine  to  the  facts  of  the 
present  case ;  and  we  all  think  that  the  plaintifl^  having  been  placed  by 
the  defendant  in  the  situation  of  being  obliged  to  pay  the  auction  duty  to 
the  crown,  under  circumstances  in  which  the  defendant  was  bouud  to 
repay  him,  may  be  considered  as  having  paid  money  to  the  crown  at  her 
request,  and  consequently  may  maintain  this  action. 

Judgment  far  the  plaint^. 


ASPREY  V.   LEVY. 
In  the  Exchequer,  Mat  4,  1847. 

[Reported  in  16  Bfeeson  ^  Welsh^,  861.] 

AsscJMPSiT  for  money  paid,  and  on  an  account  stated.  Plea,  non  assump- 
sit. The  particular  of  the  plaintiffs  demand  claimed  £25  for  money  paid 
by  the  plaintiff  for  the  use  of  the  defendant,  and  at  his  request,  to  one 
John  Williams,  in  respect  of  a  certain  bill  of  exchange,  dated  January  28, 
1846.    At  the  trial,  at  the  Middlesex  sittings  after  last  Michaelmas  term. 
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before  the  Lord  Chief  Baron,  the  following  appeared  to  be  the  facts. 
The  defendant,  a  sheriff's  officer,  was  in  possession  of  the  goods  of  one 
Faucher  under  tifl.fa,  at  the  suit  of  Hart.  A  prior  execution  had  issued 
by  Goldshede  against  the  same  goods ;  but  a  subsequent  distress  for  rent 
having  exhausted  them  all,  Goldshede  withdrew  from  possession,  without 
claiming  possession-money.  The  attorney  for  Hart  gave  an  unconditional 
order  to  the  defendant  to  withdraw  also,  but  the  defendant  refused,  except 
on  the  terms  of  receiving  £5  for  possession-money  from  Faucher.  Faucher 
told  him  he  hoped  the  plaintiff  would  accept  a  bill  for  his  accommodation. 
The  defendant  said,  if  Faucher  could  obtain  the  plaintiff's  security  for  seven 
guineas,  which  he  then  demanded  for  possession-money,  he,  the  defendant, 
would  leave  possession.  The  plaintiff  afterwards,  on  Faucher^s  request, 
accepted  the  bill,  dated  January  28,  1846,  drawn  by  Faucher,  for  £25,  at 
two  months'  date,  on  the  understanding  that  Faucher  would  get  it  dis- 
counted by  the  plaintiff,  or  elsewhere,  and,  after  retaining  the  seven  guin- 
eas, give  the  plaintiff  the  difference.  Faucher  handed  this  bill  to  the 
defendant  as  a  security  for  the  £5  possession-money  as  first  demanded,  and 
the  defendant  withdrew  his  man  from  possession,  but  would  not  discount 
or  give  up  the  bill  till  he  received  seven  guineas.  The  bill  was  not  dis- 
counted, but  was  indorsed  by  the  defendant  to  Williams,  and  handed  to 
Teague,  the  attorney  to  Williams.  At  its  maturity,  on  the  dlst  of  March, 
it  was  presented  for  payment  by  Teague  on  behalf  of  Williams,  and  was 
dishonored.  Williams  then  sued  the  present  plaintiff  on  the  bill,  and 
declared  on  the  2d  of  May.  On  the  7th  of  May,  the  defendant,  through 
Teague,  offered  to  pay  £13  to  the  plaintiff's  attorney,  and  to  deliver  up  the 
bill  to  him  on  receiving  £12  and  interest.  The  plaintiff  did  not  answer 
this,  but  on  the  16th  of  May  settled  the  action  with  Williams,  by  paying 
him  £25,  the  amount  of  the  bill,  and  10/.  4«.  costs.  On  that  day  the  de- 
fendant was  served  with  the  following  notices.    The  first  was  as  follows  :  — 

To  Mr.  Lawrence  Levy. 

I  hereby  give  you  notice,  that  the  bill  of  exchange  drawn  by  myself  upon, 
and  accepted  by,  Mr,  Frederick  Asprey  (the  plaintiff)  for  the  sum  of  £25, 
dated  the  28th  day  of  January,  1846,  payable  two  months  after  date,  was 
accepted  without  any  consideration,  and  was  handed  to  me  by  the  said  F. 
Asprey  for  the  purpose  of  being  discounted,  and  for  which  purpose  I  in- 
dorsed and  handed  you  the  same.  Xow  I  hereby  desire  and  authorize  you 
to  deliver  the  said  bill  to  Mr.  F.  Asprey,  as  I  have  no  claim  on  him  in 

respect  thereof.    May  8th,  1846. 

Tours,  eta 

F.  Faucher. 

The  second  was  of  the  same  date,  and  in  these  terms :  — 

I  hereby  give  you  notice,  that  I  am  sued  by  Mr.  Williams  for  the  amount 
of  the  bill  of  exchange  for  £25,  drawn  by  Mr.  Faucher  on,  and  accepted  by, 
VOL.  II.  —  29 
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myself,  which  bill  is  more  particularly  mentioned  in  the  annexed  notice ; 

and  Mr.  Williams  having  given  you  notice  for  the  same,  which  you  have 

fraudulently  retained,  I  hereby  give  you  notice,  that  if  I  am  compelled  to 

pay  the  amount  of  such  bill  and  costs  to  Mr.  Williams,  I  shall  hold  you 

responsible  for  the  same.    Yours,  etc 

Frederick  Aspret. 
To  Mr.  Lawrence  Levy. 

The  following  letter  was  then  sent  by  the  defendant  to  Faucher,  the 
drawer  of  the  bill :  — 

17  Norfolk-street,  Strand,  May  16th,  1846. 

Sir,  —  I  have  this  day  received  your  notice,  dated  8th  of  May,  relative 
to  the  bill  for  £25,  accepted  by  Mr.  Asprey ;  and  I  beg  to  inform  you  that 
I  had  paid  it  to  Mr.  Teague  by  a  cheque  on  the  London  and  Westminster 
Bank  for  the  sum  of  £13,  being  the  balance  of  the  bill  for  £25,  after  de- 
ducting £12,  the  amount  payable  by  you  to  myself,  and  which  cheque  has 
been  this  day  returned  to  me  by  Mr.  Teague ;  and  I,  therefore,  hold  the 
same  on  your  account,  and  am  ready  to  deliver  you  the  £13  at  any  time 

on  request. 

(Signed)  L.  Levy. 

This  letter  was  directed  to  Mr.  F.  Faucher,  at  Mr.  Asprey's,  6  FumivalV 
iun,  Holbom,  and  was  left  about  7  o'clock  at  Mr.  Asprey's  on  the  evening 
of  the  16th  of  May,  1846,  though  the  messenger  was  iuformed  that  ne 
papers  were  received  there  for  Faucher.  Faucher  never  received  it,  and 
no  notice  was  taken  of  it. 

On  the  same  16th  of  May,  a  letter  was  written  by  the  plaintiff's  attorney 
to  the  defendant,  applying  to  him  for  payment  of  the  amount  of  a  bill  for 
£25  and  expenses,  which  he  had  been  compelled  to  pay  to  Mr.  Williams  in 
consequence  of  the  defendant's  having  improperly  negotiated  the  same,  and 
retained  the  proceeds  to  his  own  use,  and  threatening  proceedings  if  such 
payment  was  not  made. 

Faucher  proved  that  he  had  received  no  value  for  the  bill,  and  that  there 
was  no  other  consideration  for  his  parting  with  it  to  the  defendant  but  the 
£5  between  him  and  defendant. 

For  the  defendant,  it  was  submitted  that  the  action  would  not  lie, 
because  the  plaintiff  had  paid  the  amount  of  the  bill  without  compulsion, 
and  the  defendant  had  a  right  to  retain  it  as  against  Faucher  for  7/.  7s.,  or 
at  least  for  £5.  The  defendant  had  indorsed  it  to  Williams,  who  sued  on 
it  before  any  notice  had  been  given  by  the  plaintiff  respecting  the  bilL 
The  Lord  Chief  Baron  observed  that  there  was  no  dispute  as  to  £5.  A 
verdict  was  found  for  the  plaintiff  for  £20,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  the  court  to  be  at  liberty,  on  disposing  of  that 
motion,  to  enter  a  verdict  for  £25,  if  they  should  think  fit.  A  rule  having 
been  obtained  according  to  the  leave  reserved, 
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Watton  and  Taprell  showed  cause. 

Uumfrty  and  Arckbold,  in  support  of  the  rule. 

PoLLOGKy  C.  B.  This  rule  must  be  absolute.  I  should  be  glad  to  have 
been  able  to  have  sustained  the  verdict  in  a  case  where  the  defendant,  hav- 
ing obtained  the  security  of  the  plaintiff's  bill  for  £25  for  a  claim  against 
a  third  person  of,  at  utmost,  seven  guineas,  indorsed  it  over,  and  kept  the 
whole  proceeds.  Bleaden  v,  Charles^  was  cited  in  support  of  the  plaintiff's 
claim,  and,  in  one  aspect,  bears  much  on  it.  Indeed,  till  the  original  cir- 
cumstances of  this  case  are  carefully  considered,  it  seems  exactly  in  point. 
But  Mr.  Humfrey  has  ably  pointed  out  the  material  difference  in  point  of 
fact  between  the  two  cases.  Here  it  was  intended  by  the  plaintiff,  that  the 
defendant  should  have  the  bill,  and  discount  it.  He  had  it,  and  either  dis- 
counted or  paid  it  away.  To  whom  is  he  liable  for  the  proceeds  1  The  bill 
did  not  become  due  till  the  3lBt  of  March.  The  writ  was  not  in  evidence, 
but  the  declaration  was  of  the  2d  of  May.  No  claim  of  the  bill  was  made 
by  the  plaintiff  till  after  it  was  paid  away  by  the  defendant,  and  an  action 
had  been  brought  against  him  upon  it  by  the  holder,  Williams.  Then  the 
plaintiff's  present  remedy  is  not  against  this  defendant,  but  Faucher.  It 
is  unnecessary  to  consider  what  might  have  been  the  result  had  the  plaintiff 
followed  the  bill  while  in  the  defendant's  hands,  before  it  was  negotiated. 

Parke,  B.  I  am  of  the  same  opinion.  If  a  man  gives  his  acceptance 
to  another  for  the  accommodation  of  that  other,  and  the  bill  is  disposed  of 
according  to  the  original  intention  of  the  parties,  and  the  acceptor  after- 
wards pays  it  accordingly,  he  cannot  call  on  the  indorsers,  but  his  remedy 
is  on  the  original  contract  against  the  drawer.  Here  the  plaintiff's  remedy 
is  against  Faucher,  for  the  breach  of  his  contract  to  indemnify  the  plaintiff 
against  the  consequences  of  accepting  the  bill  for  his  accommodation.  My 
only  doubt  arises  on  Bleaden  v.  Charles ;  but  that  case  is  distinguishable 
on  the  ground  there  put  by  Gaselee,  J.,  and  Bosanquet,  J.,  and  now  by 
the  Lord  Chief  Baron,  which  shows  that  the  money  has  been  paid  by  the 
plaintiff  to  the  use  of  Faucher,  and  not  to  that  of  the  defendant.  An 
answer  has  been  given  by  my  Brother  Platt  to  the  observation  raised  on 
Pownal  V,  Ferrand.  As  to  Esall  v.  Partridge,  the  stranger's  goods,  when 
put  by  him  on  the  land,  became  security  to  the  landlord  for  the  original 
tenant,  who  ought  to  have  paid  the  rent.  The  plaintiff's  remedy  is  against 
Faucher,  to  whom  he  lent  his  acceptance  on  his  implied  contract  of 
indemnity. 

Rolfe,  B.,  concurred. 

Platt,  R  According  to  the  argument  for  the  plaintiff,  it  might  be  said 
that,  had  the  bill  been  indorsed  by  Williams,  and  paid  by  him,  he  might 
have  also  alleged  that  he  had  paid  it  to  the  use  of  the  defendant. 

Rule  absolute, 

1  7  Bing.  246. 
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THE  GREAT  NORTHERN  RAILWAY  COMPANY  v.  SWAFFIELD. 
In  the  Court  of  Exohequkb,  April  22,  1874. 

[Reported  in  Law  BepotU,  9  Exdiequer,  182.] 

Appeal  from  the  Bedfordshire  county  oonrt. 

This  was  an  action  brought  to  recover  the  sum  of  17Z.  paid  by  the  plain- 
tiffs to  a  livery  stable  keeper  for  the  keep  of  the  defendant's  horse,  under 
the  following  circumstances. 

On  the  5th  of  July,  1872,  the  defendant,  who  lived  at  Wootton,  fifteen 
miles  from  Sandy  Station,  sent  a  horse  by  the  plaintiffs  line  from  King's 
Cross  to  Sandy,  consigned  to  the  defendant  himself  at  Sandy,  the  fare  being 
prepaid.  When  the  horse  arrived  at  Sandy  at  10  p.m.,  there  was  no  one  at 
the  station  to  receive  it  on  behalf  of  the  defendant,  and  by  the  direction  of 
the  station-master,  who  did  not  know  the  defendant's  residence,  the  horse  was 
taken  to  a  livery  stable  near  the  station,  kept  by  one  Bennett,  for  safe  custody. 
Soon  after  the  horse  had  been  placed  there  the  defendant's  servant  arrived 
at  the  station,  and,  producing  the  horse  ticket  which  the  defendant  had  re- 
ceived from  the  plaintiffs,  asked  for  delivery  of  the  horse.  The  station-master 
told  the  servant  that  the  horse  was  at  the  livery  stable,  and  that  he  could 
have  it  on  payment  of  the  livery  chai^ges,  which  Bennett's  ostler,  who  bap 
pened  to  be  present,  stated  to  be  6cf .  The  servant  refused  to  pay  this  sum, 
and  went  across  to  the  stable  and  demanded  the  horse  of  Bennett,  who  said 
he  might  have  it  on  the  payment  of  Is,  Qd.  The  servant  refused  with  some 
insolence  to  pay  any  money  whatever,  on  which  Bennett  said  that  he  should 
not  have  the  horse  except  on  the  payment  of  2«.  6d^  which  is  the  usual  and 
proper  charge  for  one  night's  keep.  The  servant  thereupon  went  away 
without  the  horse. 

On  the  next  morning  the  defendant  came  himself,  and  complained  to  the 
station-master  (who  was  not  previously  aware  of  what  had  passed  after  the 
servant  left  the  station)  of  the  horse  not  having  been  delivered  to  his  ser- 
vant the  previous  night  The  station-master  offered  that  if  the  defendant 
would  pay  Bennett,  and  leave  the  receipt  With  him,  he  would  represent  the 
case  to  the  superintendent  with  a  view  of  getting  the  money  from  the  plain- 
tiffs ;  but  the  defendant  refused  to  recognize  Bennett  in  any  way.  There- 
upon the  station-master  said  that,  rather  than  the  defendant  should  go 
away  without  the  horse,  he  would  pay  the  charges  out  of  his  own  pocket ; 
but  the  defendant  declared  he  would  have  nothing  to  do  with  it,  and  went 
away  without  the  horse. 

In  reply  to  a  letter  written  the  same  day  by  the  defendant  to  the  general 
manager  of  the  plaintiffs,  stating  that  he  left  the  horse  in  the  company's 
hands,  and  claiming  211.  for  the  price  of  the  horse,  and  305.  for  his  and  his 
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man's  expenses  and  loss  of  time,  the  station-master  wrote  to  the  defendant 
on  the  8th  of  July,  o£fering  to  deliver  the  horse  without  payment  of  the 
livery  charges,  but  stating  that  the  company  would  look  to  the  defendant 
for  payment  of  the  same.  The  defendant  replied,  refusing  to  come  to 
Sandy  for  the  horse,  but  offering  to  receive  it  if  delivered  at  his  farm  by 
one  o'clock  the  next  day,  free  of  expense,  and  with  payment  of  30«.  for  ex- 
penses and  loss  of  time ;  otherwise  he  would  not  receive  the  horse  at  all. 
The  station-master,  in  reply,  stated  that  the  horse  would  remain  at  the 
stable  at  the  defendant's  risk  and  expense. 

The  horse  remained  at  the  stables  till  the  18th  of  November,  when  the 
station-master  sent  it  in  charge  of  a  porter  to  the  residence  of  the  defendant, 
who  then  received  and  kept  it,  no  demand  being  then  made  for  payment  of 
the  livery  charges.  The  plaintiffs  paid  the  livery  charges,  amounting  to 
17/.,  for  which  they  now  sued  the  defendant. 

The  case  was  heard  (without  a  jury)  before  the  learned  judge  of  the 
county  court,  who  gave  judgment  for  the  defendant;  the  plaintiffs 
appealed. 

The  question  stated  for  the  opinion  of  the  court  was,  whether  the  plain- 
tiffs were  entitled  to  recover  the  whole  or  any  part  of  the  livery  charges 
from  the  defendant ;  and  if  the  court  should  be  of  opinion  that  they  were 
so  entitled,  judgment  was  to  be  entered  for  them  fur  the  amount  of  the 
charges,  or  such  part  thereof  as  the  court  should  think  fit,  with  such  costs 
as  the  court  should  direct.^ 

J,  P,  Aspinall  for  the  plaintiffs. 

Graham  for  the  defendant. 

Kelly,  C.  B.  We  are  all  clearly  of  opinion  that  this  judgment  must  be 
set  aside,  and  judgment  entered  for  the  plaintiffs  for  1 71.  It  appears  that 
the  defendant  caused  a  horse  to  be  sent  by  the  plaintiff's  railway  to  Sandy 
station ;  but  the  horse  was  not  directed  to  be  taken  to  any  particular  place. 
The  owner  ought  to  have  had  some  one  ready  to  receive  the  horse  on  his 
arrival  and  take  him  away ;  but  no  one  was  there.  It  does  not  appear  that 
there  was  at  the  station  any  stable  or  other  accommodation  for  the  horse ; 
and  the  question  arises,  what  was  it,  under  those  circumstances,  the  plain- 
tiffs' duty,  and  consequently  what  was  it  competent  for  them  to  do  ?  I 
think  we  need  do  no  more  than  ask  ourselves,  as  a  question  of  common 
sense  and  common  understanding,  had  they  any  choice  1  They  must  either 
have  allowed  the  horse  to  stand  at  the  station,  —  a  place  where  it  would 
have  been  extremely  improper  and  dangerous  to  let  it  remain;  or  they 
must  have  put  it  in  safe  custody,  which  was  what  in  fact  they  did  in  placing 

^  The  defendant  had  previously  brought  an  action  against  the  plaintiffs  for  the  deten- 
tion of  the  horse  ;  the  plaintiffs  paid  money  into  court  in  respect  of  the  detention  of  the 
horse  before  the  defendant's  refusal  to  receive  him.  The  cause  waa  tried  before  Bram- 
WELL,  B.,  at  the  Bedford  summer  assizes,  1873,  and  a  verdict  was  found  for  the  then 
defendants,  the  now  plaintiffs. 
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it  in  the  care  of  the  livery  stable  keeper.    Presently  the  defendant's  ser-  j 

vant  comes  and  demands  the  horse.     He  is  referred  to  the  livery  stable  I 

keeper,  and  it  may  be  (I  do  not  say  it  is  so)  that  upon  what  passed  on 
that  occasion  the  defendant  might  have  maintained  an  action  against  the 
plaintiffs  for  detaining  the  horse.^  But  next  day  the  defendant  comes  him> 
self;  the  chaiges  now  amount  to  2$.  6d. ;  an  altercation  takes  place  about 
this  trumpery  sum,  and  ultimately  the  station-master  offers  to  pay  the  ' 

charges  himself  if  the  defendant  will  take  the  horse  away ;  but  the  defend- 
ant refuses,  and  leaves  the  horse  at  the  stable.  Then  a  correspondence  I 
ensues  between  the  parties,  in  which  the  defendant  is  told  that  he  can  have  ; 
the  horse  without  payment  if  he  sends  for  it,  but  he  refuses,  and  says  that 
unless  the  horse  is  sent  to  him  with  30s,  for  expenses  and  loss  of  time  by 
to-morrow  morning,  he  will  not  accept  it  at  all ;  and  he  never  sends  for  the 
horse.  Meanwhile  the  plaintiffs  run  up  a  bill  of  1 7L  with  the  livery  stable 
keeper  with  whom  they  placed  the  horse,  which  they  ultimately  have  to 
pay ;  and  at  last  they  send  the  horse  to  the  defendant,  who  receives  it ; 
and  they  now  sue  him  for  the  amount  so  paid. 

I  am  clearly  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  My 
Brother  Pollock  has  referred  to  a  class  of  cases  which  is  identical  with  this 
in  principle,  where  it  has  been  held  that  a  shipowner  who,  through  some 
accidental  circumstance,  finds  it  necessary  for  the  safety  of  the  cai^  to 
incur  expenditure,  is  justified  in  doing  so,  and  can  maintain  a  claim  for  re- 
imburaement  against  the  owner  of  the  cargo.  That  is  exactly  the  present 
case.  The  plaintiffs  were  put  into  much  the  same  position  as  the  ship- 
owner occupies  under  the  circumstances  I  have  described.  They  had  no 
choice,  unless  they  would  leave  the  horse  at  the  station  or  in  the  high  road, 
to  his  own  danger  and  the  danger  of  other  people,  but  to  place  him  in  the 
care  of  a  livery  stable  keeper,  and  as  they  are  bound  by  their  implied  con- 
tract with  the  livery  stable  keeper  to  satisfy  his  charges,  a  right  arises  in 
them  against  the  defendant  to  be  reimbursed  those  charges  which  they 
have  incurred  for  his  benefit. 

PiooTT,  B.  I  am  of  the  same  opinion.  I  do  not  think  we  have  to  deal 
with  any  question  of  lien.  We  have  only  to  see  whether  the  plaintiffs  ne- 
cessarily incurred  this  expense  in  consequence  of  the  defendant's  conduct 
in  not  receiving  the  horse,  and  then  whether,  under  these  circumstances, 
the  defendant  is  under  an  implied  obligation  to  reimburse  them.  I  am 
clearly  of  opinion  that  he  is.  The  horse  was  necessarily  put  in  the  stable 
for  a  short  time  before  the  defendant's  man  arrived.  I  give  no  opinion  on 
what  then  passed,  whether  the  man  was  right,  or  whether  the  plaintiffs 
were  right ;  I  think  it  is  not  material.  On  the  following  day  the  defend- 
ant comes  himself;  and  the  basis  of  my  judgment  is,  that  at  that  time  the 
station  master  offered,  rather  than  the  defendant  should  go  away  without 
the  horse,  to  pay  the  charge  out  of  his  own  pocket ;  but  the  defendant  de- 

1  See  note  on  previous  page. 
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clared  he  would  have  nothing  to  do  with  it,  and  went  away.  That  I  under- 
stand to  be  the  substance  of  what  was  proved ;  and  if  that  be  so,  it  shows 
to  me  that  there  was  a  leaving  of  the  horse  by  the  defendant  in  the  pos- 
session of  the  carriers,  and  a  refusal  to  take  it.  Then  what  were  the  car- 
riers to  do?  They  were  bound,  from  ordinary  feelings  of  humanity,  to 
keep  the  horse  safely  and  feed  him ;  and  that  became  necessary  in  con- 
sequence of  the  defendant's  own  conduct  in  refusing  to  receive  the  animal 
at  the  end  of  the  journey  according  to  his  contract.  Then  the  defendant 
writes  and  claims  the  price  of  the  horse ;  and  then  again,  in  answer  to  the 
plaintiffs  offer  to  deliver  the  horse  without  payment  of  the  charges,  he 
requires  delivery  at  his  £ELrm  and  the  payment  of  30;. ;  in  point  of  fact,  he 
again  refuses  the  horse.  Upon  the  whole,  therefore,  I  come  to  the  con- 
clusion that,  whoever  was  right  on  the  night  when  the  horse  arrived,  the 
•defendant  was  wrong  when,  on  the  next  day,  he  refused  to  receive  him ; 
that  the  expense  was  rightly  incurred  by  the  plaintiffs ;  and  that  there  was, 
under  these  circumstances,  an  implied  contract  by  the  defendant  entitling 
the  plaintiffs  to  recover  the  amount  from  him. 

Pollock,  B.  I  am  of  the  same  opinion.  If  the  case  had  rested  on  what 
took  place  on  the  night  when  the  horse  arrived,  1  should  have  thought  the 
plaintiffs  wrong,  for  this  reason,  that  although  a  common  carrier  has  by  the 
common  law  of  the  realm  a  lien  for  the  carriage,  he  has  no  lien  in  his  ca- 
pacity as  warehouseman ;  and  it  was  only  for  the  warehousing  or  keeping 
of  this  horse  that  the  plaintiffs  could  have  made  any  charge  against  the 
defendant. 

But  the  matter  did  not  rest  there ;  for  it  is  the  reasonable  inference  from 
what  is  stated  in  the  case,  that  on  the  next  day,  when  the  defendant  him- 
self came,  he  could  have  had  the  horse  without  the  payment  of  anything ; 
but  he  declined  to  take  it,  and  went  away.  Then  comes  the  question,  first. 
What  was  the  duty  of  the  plaintiffs,  as  carriers,  with  regard  to  the  horse  1 
and  secondly,  If  they  incurred  any  chai^ges  in  carrying  out  that  duty,  could 
they  recover  them  in  any  form  of  action  against  the  owner  of  the  horse  ? 
Now,  in  my  opinion  it  was  the  duty  of  the  plaintiffs,  as  carriers,  although 
the  transit  of  the  horse  was  at  an  end,  to  take  such  reasonable  care  of  the 
horse  as  a  reasonable  owner  would  take  of  his  own  goods ;  and  if  they  had 
turned  him  out  on  the  highway,  or  allowed  him  to  go  loose,  they  would 
have  been  in  default.  Therefore  they  did  what  it  was  their  duty  to  do. 
Then  comes  the  question.  Can  they  recover  any  expenses  thus  incurred 
against  the  owner  of  the  horse  1  As  far  as  I  am  aware,  there  is  no  decided 
case  in  English  law  in  which  an  ordinary  carrier  of  goods  by  land  has  been 
held  entitled  to  recover  this  sort  of  charge  against  the  consignee  or  con- 
signor of  goods.  But  in  my  opinion  he  is  so  entitled.  It  has  been  long 
debated  whether  a  shipowner  has  such  a  right,  and  gradually,  partly  by 
custom  and  partly  by  some  opinions  of  authority  in  this  country,  the  right 
has  come  to  be  established.     It  was  clearly  held  to  exist  in  the  case  of 
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Notara  v.  Henderson,^  where  all  the  authorities  on  the  subject  are  reviewed 
with  very  great  care ;  and  that  case,  with  some  others,  was  cited  and  acted 
upon  by  the  privy  council  in  the  recent  case  of  Cargo  ex  Argos.'  The 
privy  council  is  not  a  court  whose  decisions  are  binding  on  us  sitting  here, 
but  it  is  a  court  to  whose  decisions  I  should  certainly  on  all  occasions  give 
great  weight;  and  their  judgment  on  this  point  is  clearly  in  accordance 
with  reason  and  justice.  It  was  there  said  *  (after  referring  to  the  obser- 
vations of  Sir  James  Mansfield,  C.  J.,  in  Christy  v.  Row),*  **  The  precise 
point  does  not  seem  to  have  been  subsequently  decided,  but  several  cases 
have  since  arisen  in  which  the  nature  and  scope  of  the  duty  of  the  master, 
as  agent  of  the  merchant,  have  been  examined  and  defined."  Then,  after 
citing  the  cases,  the  judgment  proceeds:  ''It  results  from  them,  that  not 
merely  is  a  power  givren,  but  a  duty  is  cast  on  the  master,  in  many  cases  of 
accident  and  emergency,  to  act  for  the  safety  of  the  cargo  in  such  manner 
as  may  be  best  under  the  circumstances  in  which  it  may  be  placed  ;  and 
that,  as  a  correlative  right,  he  is  entitled  to  chaige  its  owner  with  the  ex- 
penses properly  incurred  in  so  doing."  That  seems  to  me  to  be  a  sound 
rule  of  law.  That  the  duty  is  imposed  upon  the  carrier,  I  do  not  think 
any  one  has  doubted  ;  but  if  there  were  that  duty  without  the  correlative 
right,  it  would  be  a  manifest  injustice.  Therefore,  upon  the  whole  of  the 
circumstances,  I  come  to  the  conclusion  that  the  claim  of  the  company  was 
a  proper  one,  and  that  the  judgment  of  the  learned  judge  of  the  county 
court  must  be  reversed. 

Amphlett,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  this 
case,  though  trumpery  in  itself,  involves  important  principles.  I  think  it 
is  perfectly  clear  that  the  railway  company,  when  the  horse  arrived  ut  the 
station,  and  no  one  was  there  to  receive  it,  were  not  only  entitled  but  were 
bound  to  take  reasonable  care  of  it  As  a  matter  of  common  humanity, 
they  could  not  have  left  the  horse  without  food  during  the  whole  night, 
and  if  they  had  turned  it  out  on  to  the  ix>ad  they  would  not  only  have  been 
responsible  to  the  owner,  but  if  any  accident  had  happened  to  the  general 
public,  they  would  have  incurred  liability  to  them.  Therefore,  as  it  ap> 
pears  to  me,  there  was  nothing  that  they  could  reasonably  do  except  that 
which  they  did,  namely,  send  it  to  the  livery-stable  keeper  to  be  taken 
care  of. 

Then  comes  the  question  discussed  by  my  Brother  Pollock,  and  on  which 
I  should  not  dissent  from  him  without  great  diffidence,  whether  a  lien  ex- 
isted for  these  charges.  As  at  present  advised,  I  should  not  wish  to  be 
considered  as  holding  that  in  a  case  of  this  sort,  the  person  who,  in  pur- 
suance of  a  legal  obligation,  took  care  of  a  horse  and  expended  money  upon 
him,  would  not  be  entitTed  to  a  lien  on  the  horse  for  the  money  so  ex- 
pended.    But  really  the  point  does  not  arise :  whatever  might  be  the  case 

1  L.  R.  7  Q.  B.  225,  at  pp.  280-285.  «  L.  R.  5  P.  C.  134. 

«  L.  R.  5  P.  C,  at  p.  164.  *  1  Taunt  800. 
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with  regard  to  it,  that  question  appears  to  me  to  be  got  rid  of  by  what  fol- 
lowed; because,  even  if  the  company  were  wrong  in  claiming  payment  of 
the  Qd.,  or  whatever  the  sum  might  be,  on  the  night  when  the  horse  arrived, 
the  whole  thing  was  set  right  by  them  on  the  next  day.  when  the  defend- 
ant himself  came  to  the  station,  and  the  station-master  offered  to  pay  the 
charge  in  order  that  the  defendant  might  have  the  horse.  The  defendant 
refused  that  very  reasonable  offer ;  and  what,  then,  was  the  company  to  do 
with  the  horse  1  What  else  should  they  do  but  leave  it  with  the  livery- 
stable  keeper,  where  it  was  being  taken  care  of?  At  last,  after  a  bill  of 
17^  had  been  incurred,  the  horse  was  sent  to  the  defendant,  and  the 
question  is,  who  is  to  pay  that  sum  of  171.1 

Now,  who  was  in  the  wrong)  Even  if  the  plaintiffs  were  in  the  wrong 
originally,  of  which  I  am  by  no  means  sure,  in  not  giving  up  the  horse  on 
the  night  when  it  arrived,  at  any  rate  from  the  time  when  that  was  set 
rig]it  it  was  the  defendant  who  was  in  the  wrong,  and  the  company  who 
were  in  the  right.  It  appears  to  me,  therefore,  quite  clear  that  the  com* 
pany  are  entitled  to  recover  the  money  which  they  have  been  obliged  to 
pay,  and  have  paid,  to  tbe  livery  stable  keeper,  and  that  the  judgment  of 
the  learned  judge  of  the  county  court  must  be  reversed,  and  judgment 

entered  for  the  plaintiffs. 

Judgment  reversed. 


DECKER  V.  POPE. 
At  the  London  Sittings,  before  Lord  Mansfield,  July  9,  1767. 

[Reported in  1  Selwifn's  Nisi  Prius  {IdthEd.),  91.] 

This  was  an  action  brought  by  an  administrator  de  bonis  non  of  a  surety, 
who,  at  defendant's  request,  had  joined  with  another  friend  of  defendant's 
in  giving  a  bond  for  the  payment  of  the  price  of  some  goods  that  were  sold 
to  defendant,  and  the  surety  having  been  obliged  to  pay  the  money,  the 
administrator  declared  against  the  defendant  for  so  much  money  paid  to 
his  use.  Lord  Mansfield  directed  the  jury  to  find  for  the  plaintiff;  ob- 
serving, that  where  a  debtor  desires  another  person  to  be  bound  with  him 
or  for  him,  and  the  surety  is  afterwards  obliged  to  pay  the  debt,  this  is  a 
sufficient  consideration  to  raise  a  promise  in  law,  and  to  charge  the  princi- 
pal in  an  action  for  money  paid  to  his  use.  He  added,  that  he  had  conferred 
with  most  of  the  judges  upon  it,  and  they  agreed  in  that  opinion.^ 

^  In  ancient  times  no  action  could  be  maintained  at  law,  where  the  surety  paid  the 
debt  of  his  principal :  and  the  first  case  of  the  kind  in  which  the  plaintiff  succeeded 
was  before  Gould,  J.,  at  Dorchester,  which  was  decided  on  equitable  grounds.  Buller,  J., 
in  Toussaint  v.  Martinnant,  2  T.  R.  100,  105. 

Gould,  J.,  was  a  justice  of  the  Common  Pleas,  1768-1794.  —  Ed. 
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SIR  EDWARD  DEERING  v.  THE  EARL  OF   WINCHELSEA, 
SIR  JOHN  ROUS,   AND  THE  ATTORNEY-GENERAL. 

In  THE  ExGHEQUBB,  Februabt  8,  1787. 
{Reported  in  2  Bosanquet  ^  Puller,  270.] 

Lord  Chief  Baron  Eyre  (present  Hotham  and  Perrin,  Barons)  delivered 
the  opinion  of  the  court. 

Thomas  Deering,  younger  brother  of  the  plaintiff,  was  appointed  in  1778 
receiver  of  fines  and  forfeitures  of  the  customs  of  the  outports,  and  entered 
into  three  bonds,  each  in  the  penalty  of  4000/.  with  condition  for  dulj 
fU)counting ;  in  one  of  which  the  plaintiff  joined  as  surety,  in  another  Lord 
Winchelsea,  and  Sir  John  Rous  in  the  third.  Thomas  Deering  became  in- 
solvent and  left  the  country  :  the  balance  due  to  the  crown  was  6602/.  10«. 
8cf.,  part  of  which  was  levied  on  his  effects,  and  when  the  bill  was  filed 
there  was  due  3883/.  14«.  8^.,  which  was  rather  less  than  the  penalty  of 
each  of  the  bonds.  The  bond  in  which  the  plaintiff  had  joined  was  put  in 
suit  against  him,  and  judgment  obtained.  He  filed  his  bill  demanding  con- 
tribution against  Lord  Winchelsea  and  Sir  John  Rous,  and  praying  an 
account  of  what  was  due  to  the  crown  and  money  levied  on  the  plaintiff 
(supposing  execution  to  follow  the  judgment),  and  that  Lord  Winchelsea 
and  Sir  John  Rous  might  contribute  to  discharge  the  debt  of  Thomas 
Deering  as  two  of  the  sureties  for  that  debt.  The  appointment,  the  three 
bonds,  and  the  judgment  against  the  plaintiff,  were  hi  proof,  and  the  balances 
were  admitted  by  all  parties. 

The  Lord  Chief  Baron  after  stating  the  case  observed,  that  contribution 
was  resisted  on  two  grounds ;  first,  that  there  was  no  foundation  for  the 
demand  in  the  nature  of  the  contract  between  the  parties,  the  counsel  for 
the  defendants  considering  the  title  to  contribution  as  arising  from  contract 
expressed  or  implied ;  secondly,  that  the  conduct  of  Sir  Edward  Deering 
had  deprived  him  of  the  benefit  of  any  equity  which  he  might  have  other- 
wise had  against  the  defendants. 

The  Lord  Chief  Baron  considered  the  second  objection  first.  The  mis- 
conduct imputed  to  Sir  E.  Deering  was,  that  he  had  encouraged  his  brother 
in  irregularities,  and  particularly  in  gaming,  which  had  ruined  him,  and 
had  done  this  knowing  his  fortune  to  be  such  that  he  could  not  support 
himself  in  his  extravagances  and  faithfidly  account  to  the  crown  ;  that  Sir 
E.  Deering  was  privy  to  his  brother's  breaking  through  the  orders  given 
him  to  deposit  the  money  he  received  in  a  chest  under  the  key  of  the 
comptroller.  His  Lordship  observed  that  this  might  be  true,  and  certainly 
put  Sir  E.  Deering  in  a  point  of  view  which  made  his  demand  indecorous ; 


SECT.  II.]  D££RING  V.   THE  EABL  OF  WINCHELSEA.  459 

but  it  had  not  been  made  out  to  the  satisfaction  of  the  court  that  this  con- 
stituted a  defence.  Mr.  Maddock$  had  stated  that  the  author  of  the  loss 
should  not  have  contribution ;  but  stated  neither  reason  nor  authority  to 
support  the  principle  he  urged.  If  these  were  circumstances  which  could 
work  a  disability  in  the  plaintiff  to  support  his  demand,  it  must  be  on  the 
maxim,  '^  that  a  man  must  come  into  a  court  of  equity  with  clean  hands ; " 
but  general  depravity  is  not  sufficient.  It  must  be  pointed  to  the  act  upon 
which  the  loss  arises,  and  must  be  in  a  legal  sense  the  cause  of  the  loss. 
In  a  moral  sense  Sir  E.  Deering  might  be  the  author  of  the  loss ;  but  in  a 
legal  sense  Thomas  Deering  was  the  author ;  and  if  the  evil  example  of  Sir 
E.  Deering  led  him  to  it,  yet  this  was  not  what  a  court  of  justice  could 
take  cognizance  of.  There  might  indeed  be  a  case  in  which  a  person 
might  be  in  a  legal  sense  the  author  of  the  loss,  and  therefore  not  entitled 
to  contribution ;  as  if  a  person  on  board  a  ship  was  to  bore  a  hole  in  the 
ship,  and  in  consequence  of  the  distress  occasioned  by  this  act  it  became 
necessary  to  throw  overboard  his  goods  to  save  the  ship.  This  head  of 
defence  therefore  fails.  The  real  point  is.  Whether  there  shall  be  con- 
tribution by  sureties  in  distinct  obligations  1 

It  is  admitted,  that  if  they  had  all  joined  in  one  bond  for  1 2,000/,  there 
must  have  been  contribution.  But  this  is  said  to  be  on  the  foundation  of 
contract  implied  from  their  being  parties  in  the  same  engagement,  and 
here  the  parties  might  be  strangers  to  each  other.  And  it  was  stated  that 
no  man  could  be  called  upon  to  contribute  who  is  not  a  surety  on  the 
face  of  the  bond  to  which  he  is  called  to  contribute.  The  point  remains 
to  be  proved  that  contribution  is  founded  on  contract  If  a  view  is  taken 
of  the  cases,  it  will  appear  that  the  bottom  of  contribution  is  a  fixed  prin- 
ciple of  justice,  and  is  not  founded  in  contract.  Contnict  indeed  may 
qualify  it,  as  in  Swain  v.  Wall,*  where  three  were  bound  for  H.  in  an 
obligation,  and  agreed  if  H.  failed,  to  bear  their  respective  pails.  Two 
proved  insolvent,  the  third  paid  the  money,  and  one  of  the  others  becoming 
solvent,  he  was  compelled  to  pay  a  third  only. 

There  are  in  the  Register,  fo.  176  6.,  two  writs  of  contribution,  one,  "Z>c 
contrihitioiie  facienda  inter  colugredes,^^  the  other,  "  De  feoffamenio  ;  "  these 
are  founded  on  the  statute  of  Marlebridge,  52  H.  3,  c.  9,  which  enacts,  "  that 
if  any  inheritance  whereof  but  one  suit  is  due  descends  unto  many  heirs  as 
unto  parceners,  whoso  hath  the  eldest  part  of  the  inheritance  shall  do  that 
one  suit  for  himself  and  fellows,  and  the  other  co-heirs  shall  be  contribu- 
taries  according  to  their  portion  for  doing  such  suit.  And  if  many  feoffees 
be  seized  of  an  inheritance  whereof  but  one  suit  is  due,  the  lord  of  the  fee 
shall  have  but  that  one  suit,  and  shall  not  exact  of  the  said  inheritance  but 
that  one  suit,  as  hath  been  used  to  be  done  before.  And  if  these  feoffees 
have  no  warrant  or  means  which  ought  to  acquit  them,  then  all  the  feoffees 
according  to  their  portion  shall  be  contributaries  for  doing  the  suit  for 

1  1  Ch.  Rep.  149. 
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them."  The  object  of  the  statute  was  to  protect  the  iuheritonce  fnim-more 
than  one  suit.  The  provisioit  for  contributiou  was  an  application  of  a  prin- 
ciple of  justice.  lu  Fitzh.  N.  B.  162.  B.  there  is  a  wiit  of  contribution 
where  there  are  tenants  in  common  of  a  mill  and  one  of  them  will  not  re- 
pair the  mill,  the  other  shall  have  the  writ  to  compel  him  to  contribute  to 
the  repair.  In  the  same  page  Fitzherbert  takes  notice  of  the  writs  of  con- 
tribution between  co-heirs  and  co-feoffees;  and  supposes  that  between 
feoffees  the  writ  cannot  be  had  without  the  agreement  of  all,  and  the  writ 
in  the  register  countenances  the  idea ;  yet  this  seems  contrary  to  the  ex- 
press provision  in  the  statute.  In  Sir  William  Harbet's  case,^  many  cases 
are  put  of  contribution  at  common  law.  The  reason  is,  they  are  all  in 
CBquali  jure,  and  as  the  law  requires  equality  they  shall  equally  bear  the 
burden.  This  is  considered  as  founded  in  equity;  contract  is  not  men- 
tioned. The  principle  operates  more  dearly  in  a  court  of  equity  than  at 
law.  At  law  the  party  is  driven  to  an  aitdita  querela  or  scire  facias  to 
defeat  the  execution  and  compel  execution  to  be  taken  against  all.  There 
are  more  cases  of  contribution  in  equity  than  at  law.  In  Equity  Cases 
Abridged  there  is  a  string  under  the  title  "Contribution  and  Average." 
Another  case  at  law  occurred  in  looking  into  Hargrave's  Tracts  in  a  treatise 
ascribed  to  Lord  Hale  on  the  prisage  of  wines.  The  King's  title  is  to  one 
ton  before  the  mast  and  one  tou  behind  the  mast  If  there  are  different 
owners  they  may  be  compelled  in  the  Exchequer  Chamber  to  contribute. 
Contribution  was  considered  as  following  the  accident,  on  a  general  principle 
of  equity,  in  the  court  in  which  we  are  now  sitting. 

lu  the  particular  case  of  sureties,  it  is  admitted  that  one  surety  may 
compel  another  to  contribute  to  the  debt  for  which  they  are  jointly  bound. 
On  what  principle  1  Can  it  be  because  they  are  jointly  bound  1  What  if 
they  are  jointly  and  severally  bound  1  What  if  severally  bound  by  the 
same  or  different  instruments  ?  In  every  one  of  those  cases  sureties  have  a 
common  interest  and  a  common  burthen.  They  are  bound  as  effectually 
quoad  contribution,  as  if  bound  in  one  instrument,  with  this  difference  only 
that  the  sums  in  each  instrument  ascertain  the  proportions,  whereas  if  they 
were  all  joined  in  the  same  engagement  they  must  all  contribute  equally. 

In  this  case  Sir  E.  Deering,  Lord  Wiuchelsea,  and  Sir  J.  Rous  were  all 
bound  that  Thomas  Deering  should  account.  At  law  all  the  bonds  are 
forfeited.  The  balance  due  might  have  been  so  large  as  to  take  in  all  the 
bonds ;  but  here  the  balance  happens  to  be  less  than  the  penalty  of  one. 
Which  ought  to  pay)  He  on  whom  the  crown  calls  must  pay  to  the 
crown ;  but  as  between  themselves  they  are  in  ceqnali  jure,  and  shall  con- 
tribute. This  principle  is  carried  a  great  way  in  the  case  of  three  or  more 
sureties  in  a  joint  obligation ;  one  being  insolvent,  the  third  is  obliged  to 
contribute  a  full  moiety.  This  circumstance  and  the  possibility  of  being 
made  liable  to  the  whole  has  probably  produced  several  bonds.     But  this 
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does  not  touch  the  principle  of  contribution  where  all  are  bound  as  sureties 
for  the  same  person. 

There  is  an  instance  in  the  civil  law  of  average,  where  part  of  a  cargo  is 
thrown  overboard  to  save  the  vessel.^  The  maxim  applied  is  qiii  sentit  com- 
modum  sent  ire  debet  et  onus.  In  the  case  of  average  there  is  no  contract 
express  or  implied,  nor  any  privity  in  an  ordinary  sense.  This  shows  that 
contribution  is  founded  on  equality,  and  established  by  the  law  of  all 
nations. 

There  is  no  difficulty  in  ascertaining  the  proportions  in  which  the 
parties  ought  to  contribute.  The  penalties  of  the  bonds  ascertain  the 
proportions. 

The  decree  pronounced  was,  that  it  being  admitted  by  the  Attorney- 
General  and  all  parties  that  the  balance  due  was  3883/.  lis.  S^.,  the 
plaintiff  Sir  E.  Deering,  and  the  defendants  the  Earl  of  Winchelsea  and  Sir 
J.  Rous  ought  to  contribute  in  equal  shares  to  the  payment  thereof,  and 
that  they  do  accordingly  pay  each  1294Z.  lis.  6^.,  and  on  payment  the 
Attorney-General  to  acknowledge  satisfaction  on  the  record  of  the  judg- 
ment against  the  plaintiff,  and  the  two  bonds  entered  into  by  the  Earl  of 
Winchelsea  and  Sir  J.  Rous  to  be  delivered  up. 

This  being  a  case  which  the  court  considered  as  not  favorable  to  Sir  E. 
Deering,  and  a  case  of  difficulty,  they  did  not  think  fit  to  give  him  costs. 


TOUSSAINT  AND  Others  v.  MARTINNANT. 
In  the  King's  Bench,  November  16,  1787. 

[Reported  in  2  Term  Reports,  100.] 

Case  for  money  paid,  laid  out,  and  expended,  money  lent  and  advanced, 
money  had  and  received,  and  upon  account  stated.  Pleas,  first,  Non 
assumpsit;  secondly,  That  the  defendant  became  a  bankrupt  on  the  11th 
February,  1785,  and  that  the  causes  of  action  accrued  to  the  plaintiffs 
before.  At  the  trial  at  the  last  Westminster  sittings,  before  Buller,  J., 
the  jury  found  a  verdict  for  the  plaintiffs,  damages  1200/.,  subject  to  the 
opinion  of  the  court  on  the  following  case  :  — 

The  defendant  having  borrowed  several  sums  of  money,  amounting  to 
1500/.,  from  different  persons,  prevailed  on  the  plaintiffs,  on  the  8th  of 
November,  1 783,  to  execute  jointly  with  him  several  bonds  of  this  date  to 
the  persons  advancing  the  money,  and  thereby  to  become  jointly  and 
severally  bound  with  him  for  the  payment  of  the  principal  and  interest  by 
instalments,  the  first  of  which  was  to  become  due  on  the  8th  of  March, 
1786.     The  defendant  by  bond  of  the  same  date,  8th  November,  1783, 
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became  bound  to  the  plaintifib  in  3000/L,  with  a  condition  for  the  pay- 
ment of  1500Z.,  with  interest  on  the  8th  of  February,  1784»  and  gave 
them  a  warrant  of  attorney  to  enter  up  judgment  thereupon ;  which  bond 
and  warrant  of  attorney  were  given  by  the  defendant  to  the  plaiutiffs  to 
secure  to  them  the  payment  of  the  1500/.  and  interest,  for  which  they  had 
so  become  engtiged  as  aforesaid.  On  the  13th  of  August,  1784,  the  plain- 
tiffs signed  judgment  against  the  defendant  for  3000/.  debt  and  63/.  costs, 
by  virtue  of  the  said  warrant;  and  on  the  29th  of  November,  1784,  sued 
out  a  writ  of  Ji.  fa.  returnable  on  the  24th  day  of  January,  1 785,  upon 
which  the  goods  of  the  defendant  to  the  amoimt  of  1050/.  were  taken.  Oa 
the  2d  of  December,  1784,  a  commission  of  bankrupt  issued  against  the 
defendant,  and  he  was  thereupon  declared  to  have  committed  an  act  of 
bankruptcy.  On  the  3l8t  of  May,  1785,  the  defendant  obtained  his  cer- 
tificate. Soon  after  the  issuing  of  this  commission,  the  assignees  claimed 
the  effects  taken  under  the  execution ;  and  the  sheriffs,  indemnified  by 
them,  delivered  to  them  the  goods^  and  returned  nulla  bona  to  the  said 
writ  of  Ji.  fa.  The  obligees  in  the  instalment  bonds  proved  the  sums  due 
on  their  several  bonds  under  the  commission  against  the  defendant,  and 
received  a  dividend  of  5«.  6c/.  in  the  pound  in  respect  thereof;  and  the 
rest  of  the  principal  and  interest,  secured  by  these  bonds,  amounting  to 
1200/.  4«.  7c/.,  and  for  which  this  action  was  brought,  has  been  paid  by  the 
plaintiffs  since  the  date  of  the  defendant's  certificate  to  the  said  obligees, 
who  thereupon  by  deed  assigned  over  to  them  the  subsequent  dividends. 
If  the  court  shall  be  of  opinion  that  the  plaintiffs  ought  not  to  recover, 
then  a  nonsuit  to  be  entered. 

Uayioood  contended,  first,  that  if  the  bond  and  judgment  had  not  been 
given,  the  plaintiffs  would  have  been  entitled  to  recover  on  the  general 
ground ;  and  secondly,  that  the  bond  and  judgment  could  not  affect  the 
plaintiffs'  right,  or  make  any  difference  in  the  question.  As  to  the  first, 
laying  the  bond  and  judgment  out  of  the  question,  this  is  like  the  common 
case  where  a  surety,  having  executed  a  bond  jointly  with  the  principal  for 
money  to  be  paid  at  distant  instalments,  which  become  due  after  the 
bankruptcy  of  the  principal,  pays  the  money  and  then  brings  his  action  for 
money  paid  against  the  bankrupt.  The  debt  from  the  bankrupt  to  the 
surety  accrues  only  upon  the  payment  of  money  for  which  he  is  bound : 
he  is  not  damnified  till  after  the  bankruptcy,  and  till  damnification  he  has 
no  cause  of  action.  And  even  where  the  bond  in  which  the  surety  has  joined 
has  been  forfeited  before  bankruptcy,  by  which  a  debt  in  law  arises,  and 
where  it  is  perfectly  clear  that  the  surety  must  ultimately  pay  the  debt, 
no  action  lies  till  the  money  is  actually  paid.  Taylor  v.  Mills  and  Another,' 
and  Paul  v,  Jones.*  So  here  there  was  no  debt  due  to  the  plaintiffs  till 
they  had  been  called  upon  for  payment  of  the  money ;  and  that  not  being 
till  after  the  bankruptcy,  there  was  no  subsisting  debt  which  could  be 
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proved  under  the  commission.  Hence  the  form  of  this  action  is  not  on  a 
contract  executory,  nor  on  a  promise  to  indemnify,  but  on  an  indebitatus 
ctssumpsit  for  the  money  paid.  If  it  be  contended  that  this  bond,  being 
absolute  in  its  form  and  payable  at  a  certain  day,  was  forfeited  before 
the  bankruptcy,  and  so  might  have  been  proved  under  the  commission,  it 
is  to  be  observed  that  it  is  stated  in  the  case  that  the  bond  was  given  ''  to 
secure  the  payment  of  1500/.,  etc.,"  and  a  security  for  payment  of  the 
money  for  which  a  surety  has  engaged  .himself,  is  a  security  to  indemnify. 
Heskuysou  v.  Woodbridge.^  If,  then,  this  be  a  bond  of  indemnity,  the 
next  question  is,  whether  it  could  be  proved  under  the  commission.  But 
the  plaintiffs  could  not  then  swear  to  any  debt  being  really  due  and 
owing ;  for  though  there  was,  according  to  the  strict  legal  acceptance  of 
the  words,  a  debt  due,  yet  the  bond  and  Judgment  were  in  fact  given  for 
payment  of  money  by  instalments  which  had  not  become  due;  so  that 
they  were  really  given  to  secure  a  sum  of  money  which  never  might  be 
owing.  Neither  could  the  commissioners  permit  it  to  be  proved,  because 
it  was  fraudulent  as  against  the  general  creditors ;  it  would  have  been  an 
attempt  to  load  the  bankrupt's  estate  with  a  double  dividend  for  the  same 
debt.  No  consideration  had  been  paid  for  it  before  the  bankruptcy,  for 
the  consideration  ought  to  be  one  by  which  the  bankrupt's  estate  receives 
benefit.  And  the  commissioners  have  a  right  to  examine  into  the  consid- 
eration of  all  notes,  bonds,  or  judgments  attempted  to  be  proved  under  the 
commission.^  The  mischievous  consequences  of  permitting  such  debts  to 
be  proved  might  be  very  serious.  It  would  open  a  door  to  great  fraud ; 
for  a  bankrupt,  by  collusion  with  his  favorite  creditors,  might  give  them  a 
preference  in  securities  to  any  amount.  Suppose  a  bankrupt  could  pay 
I5«.  in  the  pound  ;  by  this  double  security  his  surety  would  be  entitled  to 
30«.  in  the  pound,  and  the  bankrupt  might  cheat  the  honest  creditors  of 
one  half  of  his  estate.  By  increasing  the  securities,  this  evil  might  be 
increased  to  any  extent  On  another  ground  this  bond  and  judgment 
must  be  inadmissible  by  the  commissioners ;  for  when  thej^  came  to  inquire 
into  the  consideration,  it  would  appear  that  whether  it  would  ever  become 
a  debt  or  not  was  an  event  depending  on  contingencies  ;  non  constat  that 
the  instalments  might  not  be  paid,  and  the  plaintiffs  never  called  upon. 
Hence  it  could  not  be  the  subject  of  valuation  ;  for  the  plaintiffs  could  not 
tell  whether  they  should  be  damnified  or  not,  or  to  what  amount.  This 
makes  the  great  distinction  between  this  case  and  that  of  bonds  for  pay-  < 
ment  of  certain  sums  by  instalments,  foifeited  before  bankruptcy ;  for 
those,  being  conditioned  for  certain  stated  payments  subsequent  to  the 
bankruptcy,  are  the  subject  of  a  valuation ;  but  this,  depending  on  a  con- 
tingency which  may  never  happen,  cannot  he  valued. 

If  it  be  contended  that  indebitatus  assumpsit  for  money  paid,  laid  out, 
and  expended  cannot  be  maintained  in  this  case,  it  may  be  answered,  first, 
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that  though  this  is  a  bond  in  a  qualified  sense,  yet  its  operation  is  put  an 
end  to  by  the  commission  ;  and  secondly,  that  at  all  events  it  only  gave 
the  plaintiffs  a  concurrent  remedy.  As  to  the  first,  it  must  be  allowed 
that  this  was  a  debt  due  and  owing  at  law  before  the  commission,  and 
therefore  was  barred  by  it,  though  it  could  not  be  proved  under  it  for 
want  of  a  consideration.  Bankruptcy  would  be  a  good  plea  to  an  action  on 
I  the  bond ;  for  the  plaintiffs  could  not  reply  that  it  was  given  for  payment 
of  a  sum  of  money  at  the  daymen  which  they  should  be  obliged  to  dis- 
charge the  instalment  bond,  because  that  would  be  to  aver  against  the 
condition.  The  same  reasoning  holds  as  to  the  judgment ;  for  if  execution 
had  been  taken  out,  the  pleadings  would  have  come  to  the  same  issue  in 
an  audita  querela.  So  that  this  bond  and  judgment  could  1)e  a  security 
only  up  to  the  time  of  the  bankruptcy,  when  an  act  of  law  was  interposed 
to  destroy  its  effect ;  and  that  being  out  of  the  way,  an  assumpsit  arose,  as 
in  the  common  case  upon  payment  of  the  money.  With  respect  to  tho 
second  answer,  this  bond  and  judgment  could  only  be  a  collateral  security. 
The  defendant,  in  order  to  indemnify  the  plaintiffs,  gave  a  present  debt 
as  a  security  for  one  which  might  possibly  exist  at  a  future  period ;  but  a 
bond  given  for  a  future  debt  is  no  extinguishment  or  discharge  of  it.^  In 
Cotterel  v.  Hooke,*  where  a  bond  and  also  a  deed  of  covenant  were  given 
to  secure  an  annuity,  though  the  bond  was  forfeited  before  a  discharge 
under  the  insolvent  act  of  16  Geo.  3,  c.  38,  the  defendant  was  held  liable 
to  be  sued  upon  the  covenant  for  payments  becoming  due  after  the  dis- 
charge. Here  no  debt  arose  till  the  plaintiffs  were  damnified,  which  was 
not  till  after  the  bankruptcy ;  and  that  future  debt  for  money  paid  could 
not  be  deraigned  by  a  bond  made  before  the  bankruptcy,  long  before  the 
debt  accrued.  So  that  even  if  the  bond  and  judgment  could  have  been 
proved  under  the  commission,  the  dividend  could  only  be  a  discharge  pro 
tanto ;  and  the  plaintiffs  will  be  entitled  to  hold  their  verdict ;  for  they 
have  a  right  to  recover  the  1200/.,  deducting  the  amount  of  that  dividend. 
Wood,  for  the  defendant,  was  stopped  by  the  court. 
AsHHURST,  J.  There  is  no  doubt  but  that  wherever  a  person  gives  a 
security  by  way  of  indemnity  for  another,  and  pays  the  money,  the  law 
raises  an  assumpsit.  But  where  he  will  not  rely  on  the  promise  which  the 
law  will  raise,  but  takes  a  bond  as  a  security,  there  he  has  chosen  his  own 
remedy,  and  he  cannot  resort  to  an  action  of  assumpsit.  Therefore,  in  this 
case  his  only  security  is  the  bond.  Possibly,  if  the  plaintiffs  had  recovered 
upon  the  bond  when  it  was  forfeited,  and  they  were  not  afterwards  damni- 
fied by  being  obliged  to  pay  the  instalments,  by  a  bill  in  equity  they  might 
have  been  compelled  to  refund  all  that  money  which  they  had  received. 
But  at  law  the  penalty  of  the  bond  became  a  legal  debt ;  and  as  soon  as 
that  was  forfeited  they  became  creditors  of  the  bankrupt,  and  might  have 
proved  their  debt  under  the  commission.     But  still  the  bond  was  their 
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remedy ;  aud  they  shall  not  be  permitted  to  change  their  security  upon  a 
subsequent  event,  and  resort  to  that  indemnity  which  the  law  would  have 
raised. 

BuLLER,  J.  In  ancient  times  no  action  could  be  maintained  at  law 
where  a  surety  had  paid  the  debt  of  his  principal ;  and  the  first  case  of  the 
kind  in  which  the  plaintiff  succeeded  was  before  Gould,  J.,  at  Dorchester, 
which  was  decided  on  equitable  grounds.  Now,  why  does  the  law  raise  such 
a  promise )  Because  there  is  no  security  given  by  the  party.  But  if  the 
party  choose  to  take  a  security,  there  is  no  occasion  for  the  law  to  raise  a 
promise.  Promises  in  law  only  exist  where  there  is  no  express  stipulation 
between  the  parties ;  in  the  present  case  the  plaintiffs  have  taken  a  bond, 
and  therefore  they  must  have  recourse  to  that  security.  It  has  been  ob- 
jected by  the  plaintiffs'  coiuisel  that  this  bond  could  not  be  proved  under 
the  commission  of  bankrupt ;  but  there  would  have  been  no  difficulty  in 
that.  First,  it  is  said  that  there  is  no  consideration  for  it ;  but  clearly,  as 
a  question  of  law,  there  is  a  sufficient  consideration  ;  for  the  surety  binds 
himself  to  payi  the  debt  of  another,  who  afterwards  becomes  a  bankrupt ; 
the  consideration  is  therefore  good  in  law.  And  it  is  not  unreasonable ; 
for  the  surety  may  say  he  will  only  lend  his  credit  for  three  months,  and 
if  the  money  be  not  paid  at  that  time,  he  will  call  on  the  principal  for  his 
indemnity.  The  surety  is  the  effective  and  responsible  man ;  he  is  the  per- 
son to  whom  the  ck-editor  principally  looks,  and  he  is  taken  because  the 
credit  of  the  principal  is  doubted.  There  is  as  little  foundation  for  the 
other  objection,  that  the  bond  is  fraudulent  because  it  is  made  payable 
before  the  day  on  which  the  first  instalment  became  due.  It  is  not 
fraudulent  against  the  estate  of  the  bankrupt,  for  the  bankruptcy  cannot 
make  any  difference  in  this  case.  In  no  event  could  this  circumstance 
have  that  effect  on  the  bankrupt's  estate  which  has  been  suggested.  For 
in  the  case  put,  a  court  of  equity  would  undoubtedly  give  relief.  If  it 
were  attempted  to  prove  the  two  bonds  under  the  commission,  a  court  of 
equity  would  interpose,  and  would  not  suffer  more  than  20«.  in  the  pound 
to  be  paid  for  the  same  debt.  I  do  not,  indeed,  say  by  what  particular 
course  a  court  of  equity  would  give  relief;  one  way  would  be  to  compel  the 
creditor  to  make  his  election  to  which  of  the  two  securities  he  would 
resort ;  or  where  the  whole  sum  had  been  proved  under  one  of  the  bonds, 
they  would  compel  the  party  in  possession  of  the  other  to  give  it  up.  But 
with  respect  to  the  form  of  this  action,  I  am  clearly  of  opinion  that  it 
cannot  be  supported. 

Grose,  J.,  declared  himself  of  the  same  opinion. 

Judgment  of  nonsuit  to  he  entered. 
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TURNER  V.  DAVIES. 
At  Nisi  Fbius,  before  Lord  Kenton,  C.  J.,  Trinity  Term,  1796. 

{Reported  in  2  Espinassef  479.] 

This  was  an  action  of  assumpsit  for  money  paid,  laid  out,  and  expended 
to  the  use  of  the  defendant. 

Plea  of  nonrossumpsit. 

The  action  was  brought  to  recover  from  the  defendant  a  moiety  of  the 
sum  of  23/.  paid  by  Turner,  the  plaintiOT,  on  account  of  the  debt  of  one 
Evans,  and  arose  imder  the  following  circumstances. 

There  being  an  execution  in  Evans's  house,  at  the  suit  of  Brough ;  to  induce 
Brough  to  withdraw  it  and  to  secure  the  debt.  Turner,  the  plaintiff,  and 
Da  vies,  the  defendant,  joined  in  a  warrant  of  attorney  to  Brough ;  but  Daviea 
had  joined  in  consequence  of  having  been  applied  to  by  Turner  and  Brough, 
who  required  an  additional  security.  Turner,  the  plaintiff,  took  a  bill  of  sale 
from  Evans  for  his  own  security,  dated  20th  January,  1796;  and  an  indorse- 
ment was  made  on  it,  declaring  the  purpose  for  which  it  was  given. 

Another  execution  having  issued  against  Evans,  the  goods  were  taken  in 
execution,  and  Turner,  the  plaintiff,  had  paid  the  whole  bf  Brough's  demand, 
and  now  brought  this  action  against  the  defendant  for  contribution  of  the 
moiety. 

Lord  Kenton.  I  have  no  doubt,  that  where  two  parties  became  joint 
sureties  for  a  third  person,  if  one  is  called  upon  and  forced  to  pay  the  whole 
of  the  money,  he  has  a  right  to  call  on  his  co-security  for  contribution : 
but  where  one  has  been  induced  so  to  become  surety  at  the  instance  of  the 
other,  though  he  thereby  renders  himself  liable  to  the  person  to  whom  the 
security  is  given,  there  is  no  pretence  for  saying  that  he  shall  be  liable  to 
1)0  called  upon  by  the  person  at  whose  request  he  entered  into  the  security. 
This  is  the  case  here :  Davies,  the  defendant,  became  security  at  the  instance 
of  Turner,  the  plaintiff,  to  Brough ;  and  there  is  still  less  pretext  for  Turner 
to  call  on  the  defendant  in  this  action,  as  he  took  the  precaution  to  secure 
himself  by  a  bill  of  sale.  I  am  of  opinion  the  defendant  ought  to  have  a 
verdict. 

The  jury  found  for  the  defendant. 

Gibbs  and  Marryatt  for  the  plaintiff. 

Garrow  and  Barrow  for  the  defendant. 
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COWELL,  Administrator  op  COWELL  r.   EDWARDS. 
In  the  Common  Pleas,  July  1,  1800. 

[Reported  in  2  Bosanquet  fr  Puller,  268.] 

Indebitatus  assumpsit  for  money  paid. 

John  Cowell,  the  plaintifif's  intestate,  having  entered  into  a  joint  and 
several  bond  with  seven  other  persons,  two  of  whom  were  principals  and 
the  five  others  as  well  as  himself  sureties,  was  together  with  his  co-sureties 
called  upon  by  the  obligees  to  pay  the  sum  engaged  for ;  the  defendant 
and  two  of  the  other  sureties  paid  each  a  part  of  that  sum,  but  the  present 
plaintiff's  intestate  paid  the  residue.  Upon  this  the  plaintiff,  considering 
the  defendant  and  one  of  the  two  sureties  who  had  already  contributed  as 
the  only  solvent  sureties,  called  upon  them  to  pay  their  proportion,  and 
now  brought  this  action  to  recover  from  the  defendant  such  a  sum  of 
money,  as  when  added  to  what  had  been  already  paid  by  him  would  make 
up  one-third  of  the  whole  sum  paid  to  the  obligees,  deducting  only  what 
had  been  contributed  by  the  fourth  surety  not  called  upon  at  this  time. 

The  cause  was  tried  before  Lord  Eldon,  C.  J.,  at  the  sittings  after  last 
Easter  term,  when  the  plaintiff  obtained  a  verdict  for  a  sixth  of  the  whole 
sum  paid,  not  allowing  for  the  sum  paid  by  the  fourth  surety,  with  liberty 
to  move  the  court  to  enter  a  verdict  for  the  whole  demand. 

LenSj  Serjt.,  however,  on  the  part  of  the  defendant  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  this  verdict  should  not  be  set  aside 
altogether  and  a  new  trial  be  had.  He  took  these  objections ;  that  this 
action  could  not  be  maintained  at  law  by  one  co-surety  against  another ; 
that  if  the  action  could  be  maintained  for  one-sixth  of  the  whole  sum  en- 
gaged for,  and  which  under  the  circumstances  of  the  present  case  he  in- 
sisted was  all  that  could  be  recovered  from  the  defendant,  yet,  that  the 
insolvency  of  the  two  principals  and  of  the  three  other  co-sureties  should 
have  been  proved  in  order  to  entitle  the  plaintiff  to  the  present  verdict. 

Shepherd  and  Vaughan,  Serjts.,  were  proceeding  on  this  day  to  show 
cause,  and  cited  Decring  v.  Lord  Winchelsea,  when  they  were  stopped  by 

The  Court,  who  observed  that  it  might  now  perhaps  be  found  too  late  to 
hold  that  this  action  could  not  be  maintained  at  law,  though  neither  the 
insolvency  of  the  principals  or  of  any  of  the  co-sureties  were  proved  ;  but 
that  at  all  events  the  plaintiff  could  not  be  entitled  to  recover  at  law  more 
than  one-sixth  of  the  whole  sum  paid. 

And  Lord  Eldon,  C.  J.,  said,  that  he  had  conversed  with  Lord  Kenton 
upon  the  subject,  who  was  also  of  opinion  that  no  more  than  an  aliquot 
part  of  the  whole,  regard  being  had  to  the  number  of  co-sureties,  could  be 
recovered  at  law  by  the  defendant;  though  if  the  insolvency  of  all  the 
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other  parties  were  made  out,  a  larger  proportion  might  be  recovered  in  a 
court  of  equity. 

In  consequence  of  these  intimations  from  the  court,  and  of  an  opinion 
thrown  out  by  them  that  the  matter  must  ultimately  be  carried  into  a 
court  of  equity,  an  offer  was  made  by  the  defendant  and  acceded  to  by  the 
other  side,  to  enter  a  nonsuit  without  costs. 

iVbto  ;  Lord  Eldon  also  added  a  doubt  of  his  own.  Whether  a  distinction 
might  not  be  made  between  holding  that  an  action  at  law  is  maintainable 
in  the  simple  case  where  there  are  but  two  sureties,  or  where  the  insolvency 
of  all  the  sureties  but  two  is  admitted,  and  the  insolvency  of  the  principal 
is  admitted,  and  holding  it  to  be  maintainable  in  a  complicated  case  like 
the  present,  such  insolvency  being  neither  admitted  nor  proved,  and  where 
the  defendant  after  a  verdict  against  him  at  law  may  still  remain  liable  to 
various  suits  in  equity  with  each  of  his  other  co-sureties,  and  where  the 
event  of  the  action  cannot  deliver  him  from  being  liable  to  a  multiplicity  of 
other  suits  founded  upon  his  character  as  a  co-surety. 


CRAYTHORNE  v.   SWIXBURNK 
In  Chancert,  before  Lord  Eldon,  C,  July  23,  1807. 

[Reported  in  14  Vesey,  160.] 

Hamerslet  &  Co.,  bankers,  being  creditors  of  Henry  Swinburne,  and 
calling  in  their  money,  an  application  was  made  by  Sir  John  Swinburne, 
the  nephew  of  Heniy  Swinburne,  to  the  Newcastle  Bank ;  who  advanced 
the  money  upon  the  security  of  two  bonds :  one  the  joint  and  several  bond 
of  Henry  Swinburne  as  principal,  and  Craythome  as  surety,  for  1200/. ; 
the  other  by  Sir  John  Swinburne,  reciting  the  former  bond,  and  the  ad- 
vance of  the  money  to  Henry  Swinburne  and  Craythorne,  at  the  request 
of  Sir  John  Swinburne,  with  condition  to  be  void  on  payment  by  Heury 
Swinburne  and  Craythome,  or  either  of  them.  The  1200/.  advanced  was 
applied  accordingly  in  discharge  of  the  debt  to  Hamersley  &  Co.  After- 
wards Henry  Swinburne  died  abroad,  insolvent ;  and  Craythome,  having 
paid  the  whole  sum,  filed  the  bill ;  praying  contribution  by  Sir  John  Swin- 
burne; who  insisted  that  he  was  not  a  co-surety  >  with  the  plaintiff,  but 
merely  a  collateral  security  to  the  bank  in  default  of  payment  by  Henry 
Swinburne  and  Craythome ;  and  offering  evidence  of  his  conversation  with 
one  of  the  partners  in  the  bank,  stating  their  objection  to  the  security  of 
Henry  Swinburne  and  Craythome ;  and  requiring,  as  the  condition  of  the 
advance,  a  bond  from  Sir  John  Swinburne  to  pay  the  money,  in  case  they 
should  not  pay  it. 
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Sir  Samuel  RomUly  and  Mr.  Wear  for  the  pldntiff. 

Mr.  Richarde  and  Mr.  Bell  for  the  defendants. 

July  17th.  Lord  Chancellor  Eldon.  Before  the  final  decision  of  this 
case  I  wish  to  have  the  Register's  Book  examined  to  see  what  was  done  in 
a  case  that  occurred  in  Trinity  term,  1706,  Cooke  v. -} 

Upon  the  relation  of  principal  and  surety  some  things  are  very  clear. 
It  has  been  long  settled  that,  if  there  are  co-sureties  by  the  same  instru- 
ment, and  the  creditor  calls  upon  either  of  them  to  pay  the  principal  debt, 
or  any  part  of  it,  that  surety  has  a  right  in  this  court,  either  upon  a  prin- 
ciple of  equity  or  upon  contract,  to  call  upon  his  co-surety  for  contribution ; 
and  I  think,  .that  right  is  properly  enough  stated  as  depending  rather  upon 
a  principle  of  equity  than  upon  contract;  unless  in  this  sense,  that  the 
principle  of  equity  being  in  its  operation  established,  a  contract  may  be  in- 
ferred upon  the  implied  knowledge  of  that  principle  by  all  persons,  and  it 
must  be  upon  such  a  ground,  of  implied  assumpsit,  that  in  modem  times 
courts  of  law  have  assumed  a  jurisdiction  upon  this  subject,  —  a  jurisdiction 
convenient  enough  in  a  case  simple  and  uncomplicated,  but  attended  with 
great  difficulty,  where  the  sureties  are  numerous ;  especially  since  it  has 
been  held,'  that  separate  actions  may  be  brought  against  the  different  sure- 
ties for  their  respective  quotas  and  proportions.  It  is  easy  to  foresee  the 
multiplicity  of  suits  to  which  that  leads. 

But,  whether  this  depends  upon  a  principle  of  equity  or  is  founded  in 
contract,  it  is  clear  a  person  may  by  contract  take  himself  out  of  the  reach 
of  the  principle,  or  the  implied  contract.  In  the  case  of  Deering  v.  The 
Earl  of  Winchelsea,*  which,  I  recollect,  was  argued  with  great  perseverance, 
persons  not  united  in  the  same  instrument  were  made  to  contribute ;  aud 
it  was  decided,  that  there  is  no  distinction,  whether  they  are  bound  in  the 
same  obligation  or  by  several  instruments.  That  case  also  established, 
that  though  one  person  becomes  a  surety  without  the  knowledge  of  another 
surety,  that  circumstance  introduces  no  distinction.  If  the  relation  of 
surety  for  the  debtor  is  formed,  and  the  fact  is  not  that  the  party  be- 
comes surety  for  both  the  principal  debtor  and  another  surety,  not  for  the 
principal  alone,  it  is  decided,  that,  whether  they  are  bound  by  several  in- 
struments or  not,  whether  the  fact  is  or  is  not  known,  whether  the  number 
is  more  or  less,  the  principle  of  equity  operates  in  both  cases,  upon  the 
maxim  that  equality  is  equity ;  the  creditor,  who  can  call  upon  all,  shall 
not  be  at  liberty  to  fix  one  with  payment  of  the  whole  debt ;  and  upon  the 
principle,  requiring  him  to  do  justice,  if  he  will  not  the  court  will  do  it 
for  him. 

When  once  it  is  admitted,  as  it  was  in  that  case,  that  a  man  may  by 
contract  place  himself  out  of  the  reach  of  the  principle,  you  must  in  every 
case  consider,  whether  the  party  has  done  so.  It  was  admitted  in  that 
case,  that,  one  bond  being  for  10,000/.,  and  the  surety  having  paid  it,  Lord 
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Winchelsea  having  executed  a  bond  for  4000/.  only,  though  he  was  a  surety, 
yet  he  had  by  contract  taken  himself  out  of  the  reach  of  the  6000/.,  and 
was  liable  only  to  the  extent  of  4000/.  It  must  then  be  admitted,  that,  if 
one  surety  can  provide  that  another  shall  have  no  demand  against  him  for 
a  moiety  of  the  debt,  he  may  also  contract  that  the  other  shall  have  no 
demand  whatsoever  against  him. 

The  question  then  is,  whether  the  meaning  of  this  instrument  executed 
by  the  defendant  is,  that  he  will  be  a  co-surety ;  or  that  the  surety  in  the 
former  instrument  was  with  reference  to  him  to  be  considered  a  principal. 
If  the  real  nature  of  the  transaction  is  to  be  understood  thus,  that  Henry 
Swinburne  and  the  plaiutiif  entered  into  a  bond  for  1200/.  to  the  Newcastle 
Bank,  Swinburne  as  principal  and  the  plaintiif  as  surety,  and  Sir  John 
Swinburne,  who  had  no  communication,  as  it  appears,  with  them,  proposed 
to  the  bank  that  he  should  become  a  co-surety,  there  is  an  end  of  the  ques- 
tion ;  but,  if  not  constituting  himself  co-surety  with  the  plaintiff^  he  pro- 
posed to  the  bank  only  that  he  would  engage  to  pay  them  if  they  could 
not  get  payment  from  either  of  the  others,  then  he  has  by  contract  with- 
drawn himself  from  the  reach  of  the  principle;  and  the  plaintiff  cannot 
complain,  as  the  transaction  was  without  his  knowledge,  that  the  defendant 
bound  himself  only  to  the  extent  he  thought  proper. 

With  an  opinion  upon  this  point  I  do  not  however  choose  to  decide  it 
without  an  inquiry  as  to  that  case  in  Freeman ;  which,  if  it  was  decided,  is 
a  strong  case,  as  there  could  be  no  doubt  whether  the  second  security  was 
to  be  considered  a  collateral  security;  and  therefore  there  could  be  no 
question  whether  the  party  meant  to  be  a  co-surety,  or  only  to  give,  as  is 
contended  in  this  instance,  a  collateral  security. 

July  23.  The  Lord  Chancellor.  Before  I  delivered  the  opinion  I  had 
formed  upon  this,  I  desired  to  have  the  Eegister's  Book  examined  as  to  the 
case  in  Freeman,^  which  occurred  to  me ;  with  the  view  of  being  enabled 
to  determine,  whether  it  was  the  opinion  of  the  Master  of  the  Rolls  of  that 
day,  or  had  the  authority  of  a  judgment,  when  such  a  question  as  this  was 
before  him.  I  cannot  find  that  any  such  judgment  appears  in  the  Register's 
Book.  I  must  therefore  take  it  to  be  only  a  declaration  of  the  opinion  of 
the  Master  of  the  Rolls  upon  the  point ;  a  declaration  undoubtedly  of  great 
weight,  and  deserving  great  attention.  It  is  therefore  my  duty  upon  a  case, 
in  its  circumstances  perfectly  new,  to  deliver  my  own  opinion. 

I  take  the  case  to  be  this,  that  Henry  Swinburne  was  the  only  original 
debtor  to  Hamersley  <&  Co.,  who  called  for  their  money ;  and  it  therefore 
became  necessary  for  him  to  raise  the  money  elsewhere.  Sir  John  Swin- 
burne appears  to  have  applied  to  the  Bank  at  Newcastle ;  and  according  to 
the  proposal  made  to  those  bankers,  the  sum  of  1200/.  was  to  be  raised 
upon  the  credit  of  Henry  Swinburne  and  the  plaintiff,  to  be  applied  to  dis- 
charge the  debt  to  Hamersley  &  Co.     In  that  transaction  so  proposed, 

I  Cooke  V, ,  2  Freem.  97. 
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Henry  Swinburne  was  to  be  the  principal,  and  the  plaint  iif  the  surety. 
The  Newcastle  Bank,  upon  a  discussion  that  took  place  between  them  and 
Sir  John  Swinburne,  intimated  their  dislike  to  deal  upon  the  security  of 
Henry  Swinburne,  and  that  they  were  not  satisfied  to  deal  upon  the  secu- 
rity of  both  him  and  Craythome.  One  bond  was  executed  and  tendered 
to  the  bank ;  in  which  Henry  Swinburne  as  principal,  and  Craythome  as 
surety,  are  jointly  and  severally  bound  for  the  sum  of  1200^.  Another  bond 
was  executed,  in  consequence  of  some  conversation  between  the  bank,  by 
one  of  the  partners  and  Sir  John  Swinburne,  which  I  think  is  admissible 
evidence.  The  cause  may  be  decided  without  reference  to  that  question ; 
but  as  it  has  an  effect  upon  my  mind,  it  is  proper  that  the  parties  should 
know  that.  The  substance  of  that  communication  is,  that  the  house  did 
not  like  to  tnist  to  the  security  of  Henry  Swinburne  and  Craythome ;  but, 
if  Sir  John  Swinburne  had  a  good  opinion  of  the  credit,  that  might  be  given, 
if  not  to  Henry  Swinburne,  to  Craythome,  and  would  become  security  to 
the  bank  that  he  would  pay,  if  they  did  not,  by  entering  into  a  bond  to 
pay  the  debt,  if  they  did  not  pay  it,  the  bank  would  advance  the  money. 

The  sum  of  1200/.  was  advanced  accordingly ;  the  bond  executed  by  Sir 
John  Swinburne  reciting  the  former  bond  for  money  advanced  to  Henry 
Swinburne  and  Craythome ;  and  the  condition  is  that  it  shall  be  void,  if 
Henry  Swinburne  and  Craythome,  or  either  of  them,  pay  the  money ;  and 
the  banker  says,  he  understood  it  to  be  a  collateral  security,  by  which  he 
means  a  supplemental  security. 

The  question  is,  first,  whether  Sir  John  Swinburne  is  under  this  instru- 
ment to  be  considered  as  a  co-surety  with  Craythome ;  or,  whether  the 
effect  is,  that  Sir  John  Swinburne  did  not  undertake  to  stand  as  a  co-surety 
with  Craythome,  but  was  surety  for  both ;  to  pay  only  if  both  should  make 
default.  It  must  be  considered  as  entirely  clear  of  any  objection  that 
Craythome  could  take,  that  Sir  John  Swinburne  was  not  at  liberty  to  deal 
thus ;  as  the  proposition  to  the  bank  was,  that  Henry  Swinbume  and  Cray- 
thome were  to  be  their  debtors ;  and  Sir  John  Swinbume,  voluntarily  add- 
ing his  security,  cannot  be  bound  beyond  the  extent  to  which  he  thought 
proper  to  bind  himself. 

It  was  contended  for  the  first  time  in  Deering  v.  The  Earl  of  Winchelsea,^ 
that  there  is  no  difference,  whether  the  parties  are  bound  in  the  same  or 
by  different  instruments,  provided  they  are  co-sureties  in  this  sense  for  the 
debt  of  the  principal ;  and  farther,  that  there  is  no  difference,  if  they  are 
bound  in  different  sums,  except  that  contribution  could  not  be  required 
beyond  the  sums  for  which  they  had  become  bound.  I  argued  that  case, 
and  was  much  dissatisfied  with  the  whole  proceeding  and  with  the  judg- 
ment ;  but  I  have  been  since  convinced  that  the  decision  was  upon  right 
principles.  Lord  Chief  Justice  Etre  in  that  case  decided  that  this  obliga- 
tion of  co-sureties  is  not  founded  in  contract,  but  stands  upon  a  principle 
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of  equity ;  and  Sir  Samud  Romilly  has  very  ably  put,  what  is  consistent 
with  every  idea,  that  after  that  principle  of  equity  has  been  universally 
acknowledged,  then  persons  acting  under  circumstances  to  which  it  applies 
may  properly  be  said  to  act  under  the  head  of  contract,  implied  from  the 
universality  of  that  principle.  Upon  that  ground  stands  the  jurisdiction 
assumed  by  courts  of  law ;  a  jurisdiction  attended  with  great  difficulty, 
where  there  are  many  sureties,  though  not  in  the  simple  case  where  there 
are  only  two,  one  of  whom  nuiy  bring  his  action  for  a  moiety  upon  the  im- 
plied undertaking.  But,  whether  this  stands  upon  contract  or  a  principle 
of  equity,  it  is  clear  that  a  party  may  take  care  by  his  engagement  that  he 
shall  be  bound  only  to  a  certain  extent  That  is  proved  by  the  case  of 
Swain  v.  Wall,^  where  the  engagement  being  to  pay  in  thirds,  that  contract 
was  held  to  take  them  out  of  the  principle  that  would  have  required  a 
moiety ;  and  also  by  Deering  v.  The  Earl  of  Winchelsea,  where  it  was  ad- 
mitted that  Lord  Winchelsea,  though  liable  as  a  surety,  had  by  contract 
withdrawn  himself  from  any  liability  by  virtue  of  which  he  should  be 
charged  beyond  4000Z. 

If,  therefore,  by  his  contract  a  party  may  exempt  himself  from  the  lia- 
bility, or  that  extent  of  liability  in  which  without  a  special  engagement  he 
would  be  involved,  it  seems  to  follow  that  he  may  by  special  engagement 
contract  so  as  not  to  be  liable  in  any  degree.  That  leads  to  the  true 
ground,  the  intention  of  the  party  to  be  bound,  whether  as  a  co-surety,  or 
only  if  the  other  does  not  pay ;  that  is,  as  surety  for  the  surety,  not  as  co- 
surety with  him.  As  to  the  bond  itself,  it  is  clear  upon  the  face  of  this 
bond,  and  according  to  its  language,  that  the  bank  and  Sir  John  Swin- 
burne, if  at  liberty  to  do  so,  did  consider  that  this  sum  of  money  was  to  be 
in  advance  as  between  Sir  John  Swinburne  and  the  bank,  to  the  other  twa 
They  have  no  right  to  complain  of  it,  for  there  is  no  contract  by  Sir  John 
Swinburne  with  the  other  two ;  he  raip^ht  limit  his  engagement  with  refer- 
ence  to  them  as  he  thought  proper,  and  the  bond  upon  the  face  of  it  makes 
him  surety  only  for  the  principal  and  the  other  surety.  But  it  is  clear  upon 
the  parol  evidence,  and  why  is  not  that  competent  evidence!  Evidence  is 
admitted  to  show  who  is  the  principal,  and  who  the  surety ;  and,  in  order 
to  determine  that,  to  show  to  whom  the  money  was  advanced ;  and  why 
is  it  not  to  be  admitted  to  show  to  whom  the  money  was  advanced  as  be- 
tween Sir  John  Swinburne  and  the  others?  But  this  goes  farther;  for  the 
evidence  is,  not  in  contradiction  to,  but  in  support  of  the  instrument ;  and 
whether  the  demand  is  founded  upon  the  equity  only,  or  upon  the  implied 
contract,  why  should  not  evidence  be  admitted  to  show  that  the  equity 
ought  not  to  be  applied,  and  the  contract  ought  not  to  be  inferred  1 

I  do  not  state  that  the  circumstance  that  Sir  John  Swinburne  entered 
into  this  security  without  the  knowledge  of  Craythome  would  have  repelled 
the  doctrine  of  contribution,  as  that  stands  upon  this ;  that  all  sureties  are 

1  1  Rep.  Ch.  80. 
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equally  liable  to  the  creditor,  and  it  does  not  rest  with  him  to  determine 
upon  whom  the  burthen  shall  be  thrown  exclusively;  that  equality  is 
equity ;  and,  if  he  will  not  make  them  contribute  equally,  this  court  will 
finaUy  by  arrangement  secure  that  object.  But  then  the  question  comes 
round,  whether  that  is  according  to  the  contract  or  engagement  of  the 
surety.  My  opinion  is  wrong,  if  Sir  John  Swinburne  is  a  co-surety.  Hav- 
ing considered  this  much,  and  given  great  attention  to  the  case  in  Freeman, 
I  think  he  is  not  a  co-surety ;  but,  as  between  him  and  Craytbomei  the 
latter  is  just  as  much  a  principal  as  Henry  Swinburne.  The  consequence 
is,  that  the  equity  does  not  apply,  -—  Sir  John  Swinburne  being  liable  only 
in  case  the  other  two  do  not  pay,  and  not  being  liable  with  them. 
This  bill  therefore  must  be  dismissed,  but  without  costs. 


DAVIES  V,  EVAN   HUMPHREYS. 
In  the  Exchequek,  Hilart  Term,  1840. 

[Rejported  in  6  Muton  ^  Wehhy,  158.] 

Indebitatus  assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas, 
1st,  non  assumpgit ;  2d,  the  Statute  of  Limitations. 

At  the  trial  before  Coleridge,  J.,  at  the  Carmarthenshire  spring  assizes, 
1839,  the  following  appeared  to  be  the  circumstances  upon  which  the  action 
was  founded  :  Shortly  before  the  making  of  the  promissory  note  herein- 
after mentioned,  that  is  to  say,  about  the  month  of  November,  1827,  the 
daughter  of  the  plaintiff  married  the  defendant,  who  was  the  son  of  one 
John  Humphreys,  the  defendant  in  the  action  next  mentioned,  and  which 
John  Humphreys  was  then  the  tenant  and  lessee  of  a  farm  called  Coed,  in 
the  same  county.  The  plaintiff  gave  his  daughter  on  her  marriage  £100 
and  some  household  furniture,  and  John  Humphreys,  on  the  same  occasion, 
gave  up  to  the  defendant,  his  son,  the  lease  of  Coed,  together  with  the  stock 
and  implements  (which  were  valued  at  £1150),  on  the  understanding  that 
the  defendant  should  pay  him  for  the  same  the  sum  of  £800  (being  £350 
less  than  the  actual  value),  in  the  following  manner :  viz.,  by  paying  down 
the  sum  of  £400,  and  giving  his  undertaking  for  the  other  £400.  The 
defendant  handed  over  to  his  father  the  £100  which  he  received  with  his 
wife,  and  they  both  (Evan  and  John  Humphreys)  applied  to  the  plaintiff  to 
make  up  the  other  £300,  which  were  to  be  paid  down  as  above  mentioned. 
This  the  plaintiff  declined  doing ;  but  agreed,  that  on  the  lease  of  Coed 
being  deposited  with  him  as  a  securit}*,  and  on  their  procuring  the  money 
from  a  relative  of  theirs,  one  John  Evans  of  Altycadno,  he  would  join  with 
them  as  their  surety  in  a  promissory  note  for  the  amount.  On  the  27th  of 
December  next  after  the  marriage,  the  plaintiff,  the  defendant,  and  John 
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Humphreys  met,  when  one  Thomas  Jones,  an  attorney,  being  sent  for,  he 
drew  up  a  promissory  note,  which  was  signed  by  them  and  witnessed  by 
him  I  but  he  died  before  the  trial.  The  following  is  a  copy  of  the  note  and 
indorsements  :  — 

£300. 

On  demand  we  do  hereby  jointly  and  severally  promise  to  pay  to  Mr.  John 

Evans,  of  Altycadno,  or  order,  the  sum  of  three  hundred  pounds,  with  lawful 

interest  for  the  same.     Value  received.     As  witness  our  hands  this  27th 

day  of  December,  1827. 

(Signed)  Evan  Humphreys, 

Witness,  Of  Coed,  Llandifilog. 

Thomas  Jones,  W.  Davies,  Mamaurge. 

Attorney,  Caermarthen.  John  Humphreys. 

Indorsed. 

The  principal  money  or  sum  of  three  hundred  pounds  is  not  to  be  called 
in,  or  recovered,  or  paid  up,  unless  six  months'  previous  notice  is  given  of 
the  intention  of  so  doing  in  writing. 

Received  one  year's  interest,  paid  to  the  27th  of  December,  1829. 

1831,  December  31.  Eeceived  of  Mr.  William  Davies  the  sum  of  two 
hundred  and  eighty  pounds,  on  account  of  the  within  note,  the  £300  having 
been  originally  advanced  to  Mr.  Evan  Humphreys. 

Witness,  John  Evans. 

Thomas  Jones. 

June  5,  1832.     Received  on  account  of  this  note  £20. 

John  Evans. 

Received  11th  of  July,  1832,  of  Mr.  William  Davies,  8/.  lOs.  of  account 

of  note  and  interest,  which  I  hold  of  him. 

John  Evans. 

Received  also,  this  29th  of  August,  1832,  lOZ.  lOs. 
Altycadno.  John  Evans. 

January  12th,  1833.     Eeceived  this  day  of  Mr.  William  Davies,  the  sum 

of  £1 1 ,  which,  with  the  sum  of  £ before  paid  by  him  to  me,  is  the 

balance  of  principal  and  interest  on  this  note. 

Witness,  John  Evans. 

Lewis  Morris,  Attorney,  Caermarthen. 

No  evidence  was  given  of  the  payee's  applying  to  the  defendant  or  to 
John  Humphreys  for  payment,  but  it  was  proved  that  he  applied  to  the 
plaintiff,  and  that  the  plaintiif  made  the  payments,  the  receipts  for  which 
were  indorsed  on  the  note,  on  the  respective  days  stated  in  those  receipts. 
It  also  appeared  that  those  receipts  respectively  were  signed  by  the  payee, 
and  that  he  died  before  the  trial. 
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The  amount  of  principal  and  interest  due  on  the  note  was  paid  by  the 
plaintiff  more  than  six  years  before  the  commencement  of  the  suit,  with 
the  exception  of  £30,  which  was  paid  within  that  period. 

Two  grounds  of  defence  were  relied  upon  at  the  trial :  Ist,  that  the 
respective  payments  were  made  by  the  plain tiif  as  a  gift  to  his  son-in-law, 
and  not  as  a  loan ;  and,  2dly,  that  the  statute  of  limitations  was  a  bar  to 
all  except  the  £30.  The  learned  judge  left  it  to  the  jury  to  say  whether 
the  transaction  was  a  gift  or  a  loan ;  and  told  them  that,  in  his  opinion,  the 
statute  barred  all  but  the  sum  paid  within  the  six  years ;  but  should  they 
be  of  opinion  that  it  was  a  loan,  he  would  reserve  leave  to  the  plaintiff  to 
move  to  increase  the  damages  from  £30  to  £300,  in  case  this  court  should 
be  of  opinion  that  he  was  wrong  in  point  of  law.  The  jury  found  for  the 
plaintiff,  damages  £30.  In  Easter  term,  1839,  CkUton  obtained  a  rule 
pursuant  to  the  leave  reserved.^ 

In  the  action  by  the  same  plaintiff  against  John  Humphreys,  which  was 
also  an  action  of  indebitatus  assumpsit  for  money  paid,  and  on  an  account 
stated,  the  pleas  were  the  same  as  in  the  other  action,  viz.,  non  assumpsit 
and  the  statute  of  limitations.  In  this  action,  however,  the  plaintiff,  by  his 
particulars  of  demand,  stated  that  he  brought  his  action  to  recover  £165, 
being  the  half  of  £330,  which  he  was  obliged  to  pay  as  principal  and  interest 
due  on  a  promissory  note  for  £300,  dated  the  27th  of  December,  1827,  and 
made  by  the  plaintiff  and  defendant  and  one  Evan  Humphreys,  but  signed 
by  the  plaintiff  and  the  defendant  as  sureties  for  the  said  Evan  Humphreys ; 
and  towards  the  payment  of  which  said  sum  of  £330,  so  paid  by  the  plaintiff, 
the  defendant,  as  such  co-surety,  was  liable  to  contribute  one  moiety. 

On  the  trial  of  this  cause,  at  the  same  assizes,  the  facts  of  the  case 
appeared  to  be  the  same  as  those  detailed  in  the  preceding  case  against 
Evan  Humphreys,  except  that  Evan  Humphreys  was  himself  called  as  a 
witness  for  the  now  defendant,  and  stated  that  the  money  was  borrowed  of 
Evans,  of  Alt-y-Cadno,  at  the  plaintiff's  request,  for  his  daughter,  and  to 
enable  the  witness  (her  husband)  to  pay  his  father  for  the  stock  of  the  farm 
left  at  Coed.  It  was  objected,  on  the  part  of  the  defendant,  that  there  was 
no  evidence  to  show  that  the  plaintiff  signed  the  note  as  co-surety  with  the 
defendant,  as  stated  in  the  particulars  of  demand,  except  the  indorsement  on 
the  note  that  the  money  was  originally  advanced  to  Evan  Humphreys,  and 
that  that  indorsement  was  inadmissible  for  that  purpose.  The  learned  judge 
overruled  the  objection,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit,  should  the  court  above  be  of  a  different  opinion.  The  questions  left 
by  him  to  the  jury  were :  1st,  Were  the  plaintiff  and  defendant  co-sureties 
with  Evan  Humphi*eys,  or  was  the  plaintiff  a  principal?  and,  2dly,  Was 
the  money  advanced  by  the  plaintiff  as  a  gift,  or  advanced  on  his  credit  by 
way  of  loan  1  and  he  told  them  that  he  thought  the  statute  of  limitations 

^  This  rule  was  discharged.  The  opinion  of  the  court  relating  thereto  has  been 
omitted.  —  £o. 
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precluded  the  plaintiff  from  recovering  more  than  j£15,  a  moiety  of  the  sum 
paid  by  him  within  the  six  years  next  before  the  commencement  of  the 
action.  In  answer  to  the  first  question,  the  jury  said  that  they  thought 
the  plaintiff  and  defendant  were  co-sureties ;  and  to  the  second,  that  the 
money  was  advanced  as  a  loan  only ;  and  their  verdict  was  accordingly  taken 
for  the  plaintiff,  damages  £15  ;  the  learned  judge  giving  the  plaintiff  leave 
to  increase  the  verdict,  either  to  £30  or  £150,  if  the  court  above  should 
be  of  opinion  that  he  was  entitled  to  recover  either  of  those  sums. 

In  Easter  term  last,  K  V,  Williams  and  Chilton  obtained  cross  rules, 
the  former  for  a  nonsuit,  and  the  latter  to  increase  the  damages  to  £30  or 
£150. 

In  Trinity  term,  cause  was  shown  against  the  rule  for  a  nonsuit  bj 

Chilton  and  Evans  for  the  plaintiff. 

E,  V.  Williams  and  NichoUj  contra. 

In  the  Vacation  sittings  after  Trinity  term,  cause  was  shown  against  the 
rule  to  increase  the  damages  in  both  actions,  by 

E.  V,  Williams  and  Nicholl  for  the  defendant. 

Chilton  and  Evans^  contra. 

Parke,  B.  This  was  an  action  by  the  plaintiff  against  the  defendant^ 
his  co-surety  on  a  promissory  note,  dated  the  27th  of  October,  1827,  for  the 
sum  of  £300,  with  interest,  to  recover  a  moiety  of  the  whole  amount  which 
he  had  paid  to  the  payee.  A  rule  granted  in  this  case,  as  well  as  one  which 
was  granted  in  another  action  on  the  same  note  against  the  principal,  was 
argued  in  the  sittings  after  Trinity  term.  In  the  course  of  the  last  term, 
the  court  disposed  of  the  rule  in  the  latter  action,  and  one  of  the  questions 
in  this ;  having  reserved  for  further  consideration  the  question,  at  what  time 
the  right  of  one  co-surety  to  sue  the  other  for  contribution  arises. 

This  right  is  founded  not  originally  upon  contract,  but  upon  a  principle 
of  equity,  though  it  is  now  established  to  be  the  foundation  of  an  action, 
as  appears  by  the  cases  of  Cowell  v.  Edwards,*  and  Craythome  v.  Swinburne;* 
though  Lord  Eldon  has,  and  not  without  reason,  intimated  some  regret  that 
the  courts  of  law  have  assumed  a  jurisdiction  on  this  subject,  on  account 
of  the  difficulties  in  doing  full  justice  between  the  parties.  What  then  is 
the  nature  of  the  equity  upon  which  the  right  of  action  depends  1  Is  it 
that  when  one  surety  has  paid  any  part  of  the  debt,  he  shall  have  a  right 
to  call  on  his  co-surety  or  co-sureties  to  bear  a  proportion  of  the  burthen, 
or  that,  when  he  has  paid  more  than  his  share,  he  shall  have  a  right  to  be 
reimbursed  whatever  he  has  paid  beyond  it  ?  or  must  the  whole  of  the  debt 
be  paid  by  him  or  some  one  liable,  before  he  has  a  right  to  sue  for  contribu- 
tion at  all)  We  are  not  without  authority  on  this  subject,  and  it  is  in  favor 
of  the  second  of  these  propositions.  Lord  Eldon,  in  the  case  of  Ex  parte 
Gifford,*  states,  that  sureties  stand  with  regard  to  each  other  in  a  relation 
which  gives  rise  to  this  right  among  others,  that  if  one  pays  more  than 

A  2  B.  &  P.  269.  s  14  Yes.  16i.  ^  q  yes.  805. 
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his  proportion,  there  shall  be  a  contribution  for  a  proportion  of  the  excess 
beyond  the  proportion  which,  in  all  events,  he  is  to  pay :  and  he  expressly 
says,  "that  unless  one  surety  should  pay  more  than  his* moiety,  he  would 
not  pay  enough  to  bring  an  assumpsit  against  the  other/'  And  this  appears 
to  us  to  be  very  reasonable ;  for,  if  a  surety  pays  a  part  of  the  debt  only, 
and  less  than  his  moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who 
might  himself  subsequently  pay  an  equal  or  greater  portion  of  the  debt ;  in 
the  former  of  which  cases,  such  co-surety  would  have  no  contribution  to  pay, 
and  in  the  latter  he  would  have  one  to  receive.  In  truth,  therefore,  until 
the  one  has  paid  more  than  his  proportion,  either  of  the  whole  debt,  or  of  that 
part  of  the  debt  which  remains  unpaid  by  the  principal,  it  is  not  clear 
that  he  ever  will  be  entitled  to  demand  anything  from  the  other;  and  before 
that,  he  has  no  equity  to  receive  a  contribution,  and  consequently  no  right 
of  action,  which  is  founded  on  the  equity  to  receive  it.  Thus,  if  the  surety, 
more  than  six  years  before  the  action,  have  paid  a  portion  of  the  debt,  and 
the  principal  has  paid  the  residue  within  six  years,  the  statute  of  limitations 
will  not  run  from  the  payment  by  the  surety,  but  from  the  payment  of  the 
residue  by  the  principal,  for  until  the  latter  date  it  does  not  appear  that 
the  surety  has  paid  more  than  his  share.  The  practical  advantage  of  the 
rule  above  stated  is  considerable ;  as  it  would  tend  to  multiplicity  of  suits, 
and  to  a  great  inconvenience,  if  each  surety  might  sue  all  the  others  for  a 
ratable  proportion  of  what  he  had  paid,  the  instant  he  had  paid  any  part 
of  the  debt.  But,  whenever  it  appears  that  one  has  paid  more  than  his 
proportion  of  what  the  sureties  can  ever  be  called  upon  to  pay,  then,  and 
not  till  then,  it  is  also  clear  that  such  part  ought  to  be  repaid  by  the  others, 
and  the  action  will  lie  for  it.  It  might,  indeed,  be  more  convenient  to 
require  that  the  whole  amount  should  be  settled  before  the  sureties  should 
be  permitted  to  call  upon  each  other,  in  order  to  prevent  multiplicity  of 
suits ;  indeed,  convenience  seems  to  require  that  courts  of  equity  alone 
should  deal  with  the  subject;  but  the  right  of  action  having  been  once 
established,  it  seems  clear  that  when  a  surety  has  paid  more  than  his  share, 
every  such  payment  ought  to  be  reimbursed  by  those  who  have  not  paid 
theirs,  in  order  to  place  him  on  the  same  footing.  If  we  adopt  this  rule, 
the  result  will  be,  that  here,  the  whole  of  what  the  plaintiff  has  paid  within 
six  years  will  be  recoverable  against  the  defendant,  as  the  plaintiff  had  paid 
more  than  his  moiety  in  the  year  1831 ;  and  consequently  the  rule  must  be 
absolute  to  increase  the  amount  of  the  verdict  from  £15  to  £30. 

Bulex  accordingly. 
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PITT  V.  PURSSORD. 
In  thb  Exchequer,  Mat  29,  1841. 

[Reported  in  8  Jfeeion  ^  WeUby,  538.] 

Assumpsit  for  money  paid,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Middlesex,  when  it  ap- 
peared that  the  plaintiff  and  defendant,  together  with  a  person  named 
Boston,  had  signed  a  joint  and  several  promissory  note  for  £50,  payable 
two  months  after  date,  the  plaintiff  and  defendant  being  sureties  for  Bos- 
ton. The  latter  paid  only  a  portion  of  the  amount,  and  on  the  note  becom- 
ing due,  the  plaintiff  paid  the  residue,  and  brought  this  action  against  the 
defendant  to  recover  contribution.  There  was  no  proof  of  any  demand  of 
payment  having  been  made  upon  the  plaintiff,  or  that  an  action  had  been 
brought  by  the  holder  of  the  note,  but  a  paper  was  put  in,  which  purported 
to  be  the  declaration  in  an  action  on  the  note  by  the  payee  against  the 
present  plaintiff.  It  was  objected  that  there  was  no  sufficient  evidence  of 
any  demand  having  been  made,  nor  of  any  action  having  been  brought,  the 
production  of  the  declaration  not  being  the  proper  mode  of  showing  that 
an  action  had  been  commenced.  The  jury,  under  the  direction  of  the 
under-sheriff,  found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Willes  now  moved  accordingly.  This  action  cannot  be  sustained,  unless 
it  be  shown  that  the  money  was  paid  by  the  plaintiff  at  the  express  request 
of  the  defendant,  or  under  compulsion  of  law  for  the  defendant's  benefit 
The  plaintiff  should  have  shown,  either  that  the  holder  had  called  upon 
him  for  payment  of  the  amount  due  on  the  note,  or  that  he  had  brought 
an  action  against  him.  Neither  of  these  was  shown,  inasmuch  as  the  dec- 
laration was  not  sufficient  evidence  of  the  action  having  been  commenced. 
No  man  can  make  himself  tiie  creditor  of  another  by  voluntarily,  and  with- 
out his  request,  paying  a  debt  for  him. 

Parke,  B.  We  cannot  grant  a  rule  in  this  case.  All  the  parties  were 
jointly  and  severally  liable  to  the  holders  of  the  note ;  and  as  all  were  lia- 
ble, one  party  who  has  paid  the  note  may  bring  an  action  against  his  co- 
surety for  contribution,  without  showing  that  he  paid  it  by  compulsion. 
He  was  not  bound  to  delay  payment  of  the  note  until  an  action  was  com- 
menced against  him.  The  law  on  this  subject  was  fully  gone  into  by  this 
court,  in  the  case  of  Davies  v,  Humphreys.* 

Alderson,  B.  This  is  not  a  voluntary  payment,  nor  is  it  like  the  ease 
where  one  is  liable  as  principal  and  another  as  surety.     Here  the  sureties 

1  6  M.  &  W.  168. 
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are  not  liable  in  default  of  the  principal ;  they  are  all  primarily  liable,  add 
are  all  equally  so.  This  was  not  a  payment  made  voluntarily,  but  was  a 
payment  in  discharge  of  a  debt  due  on  an  instrument  on  which  the  de- 
fendant was  liable. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred, 

EuU  refuied. 


KEMP  V.   FINDEN. 
In  the  ExcHEQUEBy  January  15,  1844. 

[Reported  in  12  Meeson  ^  Welshy,  421.] 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Plea,  non 
assumpnt. 

At  the  trial  before  Aldehson,  B.,  at  the  London  sittings  after  Michael- 
mas term,  it  appeared  that  the  plaintiff  and  defendant  had  executed,  as 
sureties  for  two  persons  of  the  names  of  William  and  Charles  Carter,  a 
warrant  of  attorney  dated  3d  September,  1841,  given  to  one  Price  as  a  col- 
lateral security  for  the  due  payment  of  a  prhicipal  sum  of  £560,  and  in- 
terest thereon,  advanced  by  Price  to  the  Carters  on  a  mortgage  of  the 
same  date.  Default  having  been  made  by  the  Carters  in  payment  of  the 
interest,  judgment  was  entered  up  on  the  warrant  of  attorney,  and  execution 
issued  thereon  against  the  plaintiff  for  the  amount  of  the  principal  money 
and  interest,  which,  together  with  the  costs  of  the  execution,  was  paid  by 
him  ;  and  he  now  brought  this  action  to  recover  from  the  defendant,  as  his 
co-surety,  one-half  of  the  sums  so  paid.  It  was  objected  for  the  defendant, 
first,  that  an  action  for  money  paid  could  not  be  maintained  by  a  surety 
against  his  co-surety ;  secondly,  that,  at  all  events,  the  present  defendant 
was  liable  in  that  form  of  action  only  for  one-fourth  of  the  money  paid  by 
the  plaintiff;  and,  thirdl}',  that  he  was  not  liable  for  any  part  of  the  costs 
of  the  execution.  The  learned  judge  reserved  these  points,  and  a  verdict 
was  taken  for  the  plaintiff,  damages  299/.  7s,  9d,,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Thesiger  now  moved  accordingly.  First,  this  was  not  money  paid  to 
the  use  of  the  defendant,  but  rather  for  the  use  of  the  principals,  who 
were  the  real  debtors,  and  primarily  liable.  The  co-surety  can  be  made 
liable  only  in  a  special  action  of  assumpsit,  founded  on  the  implied  con- 
tract of  indemnity.  [Parke,  B.,  refeiTed  to  Davies  v.  Humphreys.^]  The 
question,  whether  the  co-surety  was  liable  as  for  money  paid,  was  not 
raised  in  that  case.  No  doubt  the  principal  is,  because  he  is  the  party 
originally  liable.  [Alderson,  B.  Because  he  authorizes  the  payment, 
and  the  money  is  paid  in  his  discharge.     Does  not  that  equally  apply  to 
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the  co-surety  1]  The  contract  between  sureties  seems  to  be  merely  an 
implied  contract  of  indemnity.  In  Spencer  v.  Parry,^  where  a  tenant,  by  a 
written  agreement  under  which  he  took  the  premises,  engaged  to  pay 
taxes  which  by  law  were  due  from  the  landlord,  but  made  default,  and  the 
landlord,  having  been  obliged  to  pay,  sued  him  for  the  amount,  as  money 
paid  to  his  use ;  it  was  held,  that,  as  the  landlord  was  originally  liable  for 
the  taxes,  and  was  exempted  from  them  only  by  an  agreement  with  the 
tenant,  he  should  have  declared  specially  on  such  agreement,  and  could  not 
recover  on  the  indebitatus  assumpsit.  [Parke,  B.  —  There  the  parties 
were  not  jointly  liable.  Here,  the  payment  by  the  plaintiff  relieved  the 
co-surety  as  to  one-half  of  the  amount  for  which  each  of  them  was  liable ; 
therefore,  as  to  so  much,  it  was  money  paid  to  his  use.  In  Cowell  v.  Ed- 
wards,^ it  was  admitted,  that  the  action  for  money  paid  would  lie.  Alder- 
SON^B.  —  The  ground  of  the  judgment  in  Spencer  v.  Parry  is,  that  ''the 
plaintiff's  payment  relieved  the  defendant  from  no  liability  but  what  arose 
from  the  contract  between  them."  But  where,  two  being  jointly  liable, 
one  of  them  pays  money  in  discharge  of  the  debt,  it  is  money  paid  to  the 
use  of  the  other.  Parke,  B.  —  In  the  case  of  a  guaranty,  there  is  no  im- 
plied request  to  pay;  but  where  several  are  jointly  liable,  there  is  an 
implied  request  to  each  of  them  to  pay  in  discharge  of  each  of  the  others.] 
If  so,  the  co-surety  who  has  paid  the  whole  debt  may  recover  the  whole 
from  the  principal,  even  after  he  has  recovered  half  from  his  co-surety. 
In  Thomas  v.  Cook,'  there  was  a  special  declaration.  [Parke,  B. — There 
are  no  less  than  three  cases  in  which  it  was  taken  for  granted  that  money 
paid  will  lie  against  a  co-surety  for  contribution :  Cowell  v.  Edwards, 
Browne  v.  Lee,^  and  Davies  v.  Humphreys.  In  the  last  case,  the  author- 
ities on  this  subject  were  very  fully  considered  by  the  court,  and  it  was 
taken  throughout  to  be  perfectly  well  settled  that  the  action  for  money 
paid  was  maintainable.  Lord  Abinger,  C.  B.  —  The  general  principle  is, 
that,  if  a  man  pays  money  for  another,  which  he  was  liable  to  pay,  but  in 
which  he  has  himself  an  interest,  he  may  maintain  an  action  for  money 
paid.  Parke,  B.  —  In  Cray thome  v,  Swinburne,^  the  right  of  a  surety  to 
call  upon  his  co-surety  for  contribution  is  treated  by  Lord  Eldon  as 
depending  rather  upon  a  principle  of  equity  than  upon  contract,  unless  in 
this  sense,  that  a  contract  may  be  inferred  upon  the  implied  knowledge  by 
all  persons  of  that  principle.] 

Secondly,  there  were  here  two  principals  and  two  sureties;  the  two 
principals  must  be  considered  as  liable  for  one  half  of  the  debt,  and  the 
sureties  for  the  other  half.  The  plaintiff,  therefore,  ought  to  be  allowed  to 
recover  only  one  fourth.  [Lord  Abinoer,  C.  B.  —  It  is  just  the  same 
thing  as  if  William  and  Charles  Carter  were  one  person.    Aldersok,  B.  — 

1  8  A.  &  E.  331 ;  4  N.  &  M.  770.  «  2  Bos.  &  P.  268. 

s  8  B.  &  C.  728;  8  Man.  &  By.  444.  «  6  B.  &  C.  689;  9  D.  &  B.  700. 

»  14  Ves.  164. 


SECT.  II.]  GOEPEL  V.   SWINDEN.  481 

There  are  but  two  sureties.  It  is  the  same  as  if  they  were  sureties  for  a 
partnership  firm ;  surely  each  must  contribute  his  moiety,  and  not  a  sum 
proportioned  to  the  number  of  persons  to  whom  the  money  was  lent 
Parks,  B.  —  Browne  v,  Lee  is  an  authority  to  show  that  the  plaintiff  is 
entitled  to  recover  one  half,  there  being  only  two  sureties.] 

Thirdly,  although  the  co-surety  may  perhaps  be  liable  for  his  proportion 
of  the  costs  of  entering  up  the  judgment,  his  liability  does  not  extend  to 
the  costs  of  executing  it ;  the  plaintiif  might  and  ought  to  have  avoided 
those  costs  by  paying  the  money.  [Parke,  B.  —  They  were  costs  incurred 
in  a  proceeding  to  recover  a  debt  for  which,  on  default  of  the  principals, 
both  the  sureties  were  jointly  liable;  and,  the  plaintiff  having  paid  the 
whole  costs,  I  see  no  reason  why  the  defendant  should  not  pay  his 
proportion.] 

He  then  applied  for  a  new  trial,  on  affidavits  stating  that  the  warrant 
of  attorney  was  attested  by  a  person  who,  although  he  had  been  admitted 
an  attorney,  had  neglected  for  three  years  to  take  out  his  certificate,  and 
had  not  been  re*admitted  ;  and  that  the  defendant  did  not  know  this  fact 
until  afber  the  verdict ;  and  cited  Wallace  v.  Brockley  ^  to  show  that  the 
warrant  of  attorney  was  therefore  void,  and  Gripper  v,  Bristow '  to  show 
that  this  was  an  objection  which  was  not  waived  by  lapse  of  time  or  acts  of 
the  parties.  But  the  court  refused  on  this  ground  to  set  aside  the  verdict, 
saying,  that  the  defendant  should  have  made  inquiry  into  the  matter 
sooner ;  that  the  plaintiff  had  a  just  claim  against  him  for  the  sum  re- 
covered in  this  action,  and  that  it  would  be  very  unjust  now  to  permit  the 
defendant  to  defeat  that  claim,  by  setting  aside  the  warrant  of  attorney  on 
an  objection  which  might  have  been  made  long  before. 

Per  Curiam^  Rvle  refused. 


GOEPEL  V.  SWINDEN. 
Ik  THE  Queen's  Bench,  Hilary  Term,  1844. 

[Rtported  in  1  Bowling  fr  Loumdes,  888.] 

Hance  had  obtained  a  rule,  calling  upon  the  plaintiff  to  show  cause  why 
the  verdict  obtained  in  this  cause  should  not  be  set  aside  and  a  new  trial 
had.  The  action  was  indeMtatus  assumpnt,  for  money  paid  by  the  plaintiff 
to  the  use  of  the  defendant,  and  due  on  an  account  stated.  Plea,  non  as- 
tumpsit.  On  the  trial,  which  took  place  before  the  sheriff  of  Yorkshire,  it 
appeared  that  this  was  an  action  for  contribution  against  a  co-surety  to  a 
promissory  note,  by  another  co-surety  who  had  paid  a  part  of  the  amount. 
The  promissory  note  was  in  the  following  form :  — 

1  5  BowL  P.  C.  695.  «  6  M.  &  W.  807. 

VOL.  n.  —  81 


482  GOEPEL  V.   SWINDEN.  [CHAP.  V. 

£200.  Sheffield,  26th  March,  1889. 

On  demand,  we  jointly  and  severally,  or  any  two  or  more  of  us,  promise 
to  pay  Mr.  Jonathan  Beardshaw,  or  order,  the  sum  of  two  hundred  pouuds, 
with  lawful  interest  for  the  same,  for  value  received,  as  witness  our  hands. 

John  Youle,  Jan. 
Witness,  George  Kitchikg. 

George  Smith.  James  Spranger  Gocfel. 

William  Gray. 
James  Swinden. 

The  plaintifTs  particulars  of  demand  stated  that  "  the  action  was  brought 
to  recover  the  sum  of  IIL  lis.  2cL,  being  the  proportion  due  from  the  de- 
fendant to  the  plaintiff  of  the  sum  of  46/.  C«.  4^(f.,  paid  by  the  plaintiff  as 
follows :  Plaintiff,  defendant^  one  William  Gray,  and  one  Geoi^  Kitching, 
became  sureties  to  a  promissory  note  for  one  John  Youle,  the  younger,  and 
plaintiff  and  the  said  William  Gray  were  forced  to  pay,  and  did,  as  such 
sureties  for  the  said  John  Youle  the  younger,  pay  the  sum  of  921,  12«.  9(2., 
in  equal  proportions  on  the  said  note ;  the  plaintiff  therefore  seeks  to  re- 
cover the  fourth  part  of  the  said  sum  of  46/.  6s.  4^.,  from  the  defendant 
as  one  of  the  sureties."  It  also  appeared  that  the  following  were  the  facts 
of  the  case.  That  one  John  Youle,  the  younger,  in  order  to  obtain  an 
advance  of  200/.,  procured  the  plaintiff  aud  defendant,  and  two  other  pei> 
sons,  to  sign  a  promissory  note  for  that  amount,  as  co-sureties.  That  at 
that  time,  plaintiff  owed  Youle  the  sum  of  92/.  I0«.,  and  that  it  was  agreed 
between  them,  in  order  to  induce  plaintiff  to  sign  the  note,  that  plaintiff 
should  retain  the  said  sum  in  his  hands  as  a  security  for  his  liability  as 
co-surety  on  the  note.  And  that  he  had  since  paid  46/.  6^.  4^(f.  upon  the 
promissory  note.  It  was  contended,  on  the  part  of  the  defendant,  that  ns 
plaintiff  still  retained  the  sum  of  92/.  10s.  in  his  hands,  belonging  to  the 
said  Youle,  in  pursuance  of  the  above-mentioned  agreement,  he  had  suf- 
fered no  loss  upon  the  promissory  note,  and,  therefore,  was  not  entitled  to 
maintain  the  action  against  the  defendant.  The  under  sheriff,  before  whom 
it  was  tried,  was  however  of  a  different  opinion,  and  directed  the  jury  ac- 
cordingly, who  returned  a  verdict  for  the  plaintiff.  Against  this  niling  of 
the  under  sheriff  this  motion  was  now  made.  And  it  was  submitted,  the 
contract  between  the  plaintiff  and  the  defendant  was  one  of  indempity,  and 
that  the  plaintiff  was  not  damnified;  and  Davies  v.  Humphreys^  was  re- 
ferred to,  where  the  cases  are  collected  on  the  subject. 

Pashley  showed  cause. 

Hance,  in  support  of  the  rule. 

Williams,  J.  This  was  an  action  of  assumpsit  for  money  paid  to  the 
use  of  the  defendant-,  and  on  an  account  stated,  to  which  the  defendant  has 
pleaded  the  general  issue.     On  these  pleadings,  the  question  is,  whether  the 
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plaintiff  has  paid  money  under  such  circumstances  as  to  create  an  express, 
or  raise  an  imphed,  afisumpsit  on  the  part  of  the  defendant?  There  cer- 
tainly was  no  express  promise  on  the  part  of  the  defendant,  nor  do  I  think 
that  one  can  be  implied ;  for  although  the  plaintiff  did  pay  the  money  in 
question,  he  did  not  pay  it  out  of  his  own  funds,  but  out  of  the  money  of 
Youle,  the  principal,  which  he  retained  in  his  hands,  and  which  he  was 
entitled  to  apply  to  this  purpose.  The  law,  therefore,  cannot  imply  an 
assumpsit  where  the  plaintiff  has  not  paid  his  own  money,  but  that  of 
another  party.  That  being  so,  the  defence  was  admissible  under  the  gene- 
ral issue,  and  in  my  opinion,  offered  a  sufficient  answer  to  the  present  ac- 
tion. I  think,  therefore,  that  the  under  sheriff  was  wrong  in  the  mode  he 
left  the  case  to  the  jury,  and  the  rule  for  a  new  trial  must,  consequently, 
be  made  absolute.  JRule  absolute. 


BATAED  V.   HAWES. 
In  the  Queen's  Bench,  Trinity  Term,  1853. 

[Reported  in  2  Ellit  #•  Blackburn,  287.] 

Declaration  for  money  paid.  Pleas:  1.  Except  as  to  72Z.  19«.  Cd, 
Never  indebted.  2.  As  to  72L  Ids.  6rf.,  payment  into  court  The  plaintiff 
joined  issue  on  the  first  plea,  and  took  the  money  out  of  court  on  the 
second. 

On  the  trial,  before  Crompton,  J.,  at  the  Westminster  sittings  in  Hilary 
term  last,  it  appeared  that  the  plaintiff,  the  defendant,  and  several  other 
persons,  were  members  of  a  provisional  committee ;  and  that  an  engineer 
of  the  name  of  Baley  had  been  employed,  in  respect  of  the  scheme,  in  1847, 
by  some  of  the  memliers.  Baley  sued  the  plaintiff  alone,  and  recovered 
from  him  753^.  ISs,  Id.,  which  was  paid  by  plaintiff  in  1850.  The  action 
was  for  contribution.  The  plaintiff's  case  was  that  the  members  of  the 
provisional  committee,  who  had  originally  made  themselves  liable  to  Mr. 
Baley,  were  five  and  no  more ;  viz.,  the  plaintiff,  the  defendant,  and  three 
persons  named  Schneider,  Douglas  (defendant  in  the  other  cause),  and 
Hilliard,  all  still  alive.  The  plaintiff  commenced  actions  against  the  four 
persons  who,  according  to  his  case,  were  jointly  liable  with  him,  claiming 
from  each  one-fifth  of  the  amount  which  he  alone  had  paid  to  Baley. 
Schneider,  before  the  trial  of  this  action,  compromised  the  action  against 
him  by  paying  100/.  The  other  two  actions  were  still  pending.  The  de- 
fendant's case  was  that  the  original  employers  of  Mr.  Baley  were  more  than 
the  fi\e  persons  above  named.  There  was  evidence  which  left  it  somewhat 
in  doubt  how  many  co-contractors  there  were  :  the  jury  found,  and  it  was 
not  disputed  that  on  the  evidence  they  were  justified  in  finding,  that  the 
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original  employers  consisted  of  the  plaintiff,  the  four  persons  whom  he  sued, 
and  also  seven  other  members  of  the  provisional  committee,  of  whom  two 
died  after  the  debt  was  contracted,  but  before  the  pluintiif 's  payment  in 
1850.  On  this  finding,  the  plaintiff's  counsel  contended  that  the  plaintiff 
was,  entitled  to  one-tenth  part  of  the  debt,  as  the  number  of  persons  liable 
at  law  to  Baley  at  the  time  the  payment  was  made  was  ten.  A  tenth  part 
of  the  debt  was  751,  7«.  lOd. ;  and,  as  the  sum  paid  into  court  was  72/.  19& 
6c/.,  the  plaintiff  was  on  this  supposition  entitled  to  a  verdict  for  2/.  8<.  4d 
The  defendant's  counsel  contended  that  the  plaintiff  was  entitled  only  to 
one-twelflh  part  of  the  debt  paid,  the  original  co-contractors  being  twelve ; 
and,  as  one-twelfth  was  62/.  1 6<.  Qd,,  the  payment  into  court  was,  on  this 
supposition,  more  than  sufficient.  But,  supposing  that  the  right  sum  was 
75Z.  Is,  10c/.,  as  contended  for  by  the  plaintiff,  the  defendant's  counsel  con- 
tended that  Schneider  had,  on  that  supposition,  overpaid  the  plaintiff  24^. 
128.  2c/.,  and  that  the  defendant  was  entitled  to  the  benefit  of  one-ninth  of 
that  overpayment,  or  21,  14«.  8c/. ;  which  would  turn  the  scale  in  his  favor. 
The  learned  judge  directed  a  verdict  for  the  plaintii&  for  2/.  8<.  4ed^  with 
leave  to  move  to  enter  a  verdict  for  the  defendant  on  either  point.  He 
said  he  would  amend  by  adding  a  plea  of  payment,  if  necessaiy  to  raise  the 
last  point ;  but  the  plaintiff's  counsel  did  not  require  the  amendment  to 
be  made. 

Crowder^  in  the  same  term,  obtained  a  rule  nm  pursuant  to  the  leave 
reserved. 

Bramwtll  and  Prenticey  showed  cause. 

Crowder  and  Ogle,  contra. 

Lord  Campbell,  C.  J.,  in  this  term  (May  31st),  delivered  the  judgment 
of  the  court. 

It  appeared  in  this  case  that  the  plaintiff,  the  defendant,  and  several 
other  persons,  had  joiutly  employed  Mr.  Baley,  an  engineer,  to  make  plans 
and  sections,  and  to  do  engineering  work,  preparatory  to  bringing  a  bill  for 
a  railway  before  Parliament.  The  plaintiff  was  sued  by  Baley  for  the 
amount  of  his  bill,  and  was  obliged  to  pay  him ;  and  he  then  brought  the 
present  action,  to  recover  from  the  defendant  his  share  of  contribution. 

The  jury  found,  at  the  trial,  that  there  were  twelve  persons,  including 
the  plaintiff  and  the  defendant,  who  were  parties  to  the  original  employ- 
ment of  and  contract  with  Baley  ;  and  that  two  of  those  persons  had  died 
before  the  payment  by  the  plaintiff  to  Baley.  The  defendant  had  paid  into 
court  an  amount  sufficient  to  cover  one-twelfth  of  the  amount  of  the  pay- 
ment to  Baley,  but  not  sufficient  to  cover  one-tenth  of  that  amount.  And 
the  question  thus  arose  for  our  consideration,  Whether  the  amount  to  be 
recovered  by  the  plaintiff  under  the  above  circumstances  was  to  be  calcu- 
lated according  to  the  number  of  original  joint  contractors,  or  according  to 
the  number  of  those  who  were  alive  when  the  payment  was  made,  and 
against  whom  the  right  of  the  creditor  to  sue  at  law  had  survived. 
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The  point  appeared  to  us  to  be  one  which  would  admit  of  considerable 
doubt :  and  we  took  time  to  consider  our  judgment. 

If  the  right  to  contribution  is  to  be  considered  as  arising  merely  from 
the  fact  of  payment  being  made,  so  as  to  relieve  a  party  jointly  liable  from 
legal  liability,  we  should  have  to  look  t^  the  number  of  co-contractors 
actually  liable  at  law  at  the  time  of  making  the  payment  which  relieved 
them  firom  liability.  But  we  think  that  it  is  not  merely  the  legal  liability 
to  the  creditor  at  the  time  of  the  payment  that  we  are  to  regard,  but  that 
we  must  look  to  the  implied  engagement  of  each,  to  pay  his  share,  arising 
out  of  the  joint  contract  when  entered  into.  To  support  the  action  for 
money  paid,  it  is  necessary  that  there  should  be  a  request  from  the  de- 
fendant to  pay,  either  express  or  implied  by  law.  Where  one  party  enters 
into  a  legal  liability  for  and  at  the  request  of  another,  a  request  to  pay  the 
money  is  implied  by  law  from  the  fact  of  entering  into  the  engagement ; 
and,  if  the  debt  or  liability  is  incurred  entirely  for  a  principal,  the  surety, 
being  liable  for  him  at  his  request,  and  being  obliged  to  pay,  is  held  at  law 
to  pay  on  an  implied  request  from  the  principal  that  he  will  do  so.  In  a 
joint  contract  for  the  benefit  of  all,  each  takes  upon  himself  the  liability  to 
pay  the  whole  debt,  consisting  of  the  shares  which  each  co-contractor  ought 
to  pay  as  between  themselves ;  and  each,  in  effect,  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his  share.  Each,  therefore, 
may  be  considered  as  becoming  liable  for  the  share  of  each  one  of  his  co- 
contractors  at  the  request  of  such  co-contractor ;  and,  on  being  obliged  to 
pay  such  share,  a  request  to  pay  it  is  implied  as  against  the  party  who 
ought  to  have  paid  it,  and  who  is  relieved  from  paying  what,  as  between 
himself  and  the  party  who  pays,  he  ought  himself  to  have  paid  according 
to  the  original  arrangement.  If  the  original  arrangement  was  incon- 
sistent with  the  fact  that  each  was  to  pay  his  share,  no  action  for 
such  contribution  could  be  maintained.  Thus,  if,  by  arrangement  be- 
tween themselves,  one  of  the  joint  contractors,  though  liable  to  the 
creditor,  was  not  to  be  liable  to  pay  any  portion  of  the  debt,  it  is  clear 
that  no  action  could  be  maintained  against  him;  though,  if  the  relief 
from  the  legal  liability  were  alone  looked  to,  it  would  follow  that  he 
was  liable  to  contribute.  So,  where  one  surety  enters  into  an  engage- 
ment of  suretyship  at  the  request  of  his  co-surety,  it  has  been  held 
that  the  co-surety,  paying  tlie  whole,  can  maintain  no  action ;  Turner  v, 
Davies.* 

Our  opinion  is  in  conformity  with  the  cases  in  which  it  has  been  held 
that  a  co-surety  is  not  liable  at  law  to  a  greater  extent  than  his  share,  with 
reference  to  the  original  number  of  sureties,  notwithstanding  the  insolvency 
of  one  or  more  of  .the  co-contractors ;  and  also  agrees  with  the  rule  laid 
down  by  Mr.  Justice  Baylby,  in  Browne  v,  Lee,*  where  he  says  :  "  I  think, 
that  at  law,  one  of  three  cosureties  can  only  recover  against  any  one  of 

1  2  Egp.  N.  P.  C.  479.  «  6  B.  &  C.  697. 
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the  others  an  aliquot  proportion  of  the  money  paid,  regard  being  had  to  the 
number  of  sureties." 

It  was  urged  before  us,  by  Mr.  Bramwell,  that,  if  there  were  an  implied 
original  arrangement  between  the  co-contractors,  an  action  ought  to  be 
maintainable  on  such  promise  against  the  executors  of  a  deceased  co- 
contractor;  and  he  said  that  there  being  no  instance  of  such  an  action 
went  strongly  to  show  that  there  was  no  such  original  engagement.  It 
might  be  said,  on  the  other  hand,  that  there  is  no  instance  in  the  books  of 
the  party  who  has  paid  recovering  more  than  an  aliquot  proportion  with 
reference  to  the  original  number  of  co-contractors,  by  reason  of  the  death 
of  one  or  more  of  them.  But  it  is  a  more  satisfactory  answer,  that  there 
is  very  strong  authority  for  holding  that  such  an  action  will  lie  against 
executors. 

In  Ashby  v.  Ashby,*  those  very  learned  judges,  Mr.  Justice  Batley  and 
Mr.  Justice  Littledale  rely  on  such  an  action  lying  against  executors  as 
the  ground  of  their  judgments  on  the  point  directly  before  them.  Mr. 
Justice  Baylet  says:^  "To  put  a  plain  case,  suppose  two  persons  are 
jointly  bound  as  sureties,  one  dies,  the  survivor  is  sued  and  is  obliged  to 
pay  the  whole  debt.  If  the  deceased  had  been  living,  the  survivor  might 
have  sued  him  for  contribution  in  an  action  for  money  paid,  and  I  think  he 
is  entitled  to  sue  the  executor  of  the  deceased  for  money  paid  to  his  use  as 
executor."  And  Mr.  Justice  Littledale  says  : '  *'  Suppose  that  a  plaintiff 
had  become  bound  jointly  with  a  testator,  and  after  his  death  had  paid  the 
whole  debt ;  I  should  think  that  an  action  against  the  executor  for  money 
paid  to  his  use  might  be  supported,  and  that  the  plaintiff  would  be  entitled 
to  judgment  de  bonis  testatoris"  See  also  2  Williams  on  Executors,  Ist 
Ed.,  1088.^  Such  an  action  against  executors  can  only  be  supported  on 
the  ground  of  the  existence  of  such  an  implied  original  engagement  as  we 
have  adverted  to,  which,  being  made  in  the  testator's  time,  would  bind  the 
executors ;  and  such  an  engagement,  if  implied,  would  form  a  good  legal 
ground  for  supporting  the  action  of  money  paid. 

We  were  pressed  also  with  the  dictum  of  Lord  Eldon  in  Craythome  v. 
Swinburne,*  referred  to  by  Parke,  B.,  in  Kemp  v.  Finden,^  and  in  Davies  «. 
Humphreys,^  as  to  the  action  of  contribution  being  founded  rather  upon  a 
principle  of  equity  than  upon  contract  The  expressions  of  Lord  Eldon, 
however,  will  be  found  to  relate  rather  to  the  origin  of  the  implied  con- 
tract than  to  the  time  at  which  it  is  to  be  taken  to  be  made.  He  says, 
**  and  I  think,  that  right  is  properly  enough  stated  as  depending  rather 
upon  a  principle  of  equity  than  upon  contract :  unless  in  this  sense  ;  that-, 
the  principle  of  equity  being  in  its  operation  established,  a  contract  may  be 
inferred  upon  the  implied  knowledge  of  that  principle  by  all  persons^  and  it 

1  7  B.  &  C.  444.  «  7  B.  &  C.  449.  «  7  B.  &  C.  451. 

*  Vol.  II.  p.  1609,  in  4th  Edition;  Part  IV.  Bk.  II.  Ch.  2,  §  1. 

6  14  Ves.  164.  <  12  M.  &  W.421,  424.  7  6  M.  &  W.  153,168. 


SECT.  II.]  BETN0LD3  V.   WHEELES.  487 

must  be  upon  such  a  ground,  of  implied  assampsit,  that  in  modern  times 
courts  of  law  have  assumed  a  jurisdiction  upon  this  subject."  This  pas- 
sage must  be  taken  to  admit  the  existence  of  an  implied  contract,  and  does 
not  appear  to  us  to  be  incousistent  with,  or  to  outweigh,  the  clear  expres- 
sion of  the  opinion  of  the  judges  in  Ashby  v.  Ashby. 

Several  inconveniences  and  difficulties  were  pointed  out  on  both  sides,  in 
the  course  of  the  argument,  as  likely  to  arise  from  the  adoption  of  each  of 
the  rules  contended  for :  but  we  think  that  the  rule  suggested  by  the  de- 
fendant's counsel  will  be  found  much  more  simple,  and  less  liable  to  the 
inconveniences  pointed  out,  than  that  contended  for  on  behalf  of  the 
plaintiff. 

After  entertaining  considerable  doubt  on  the  subject,  we  have  come  to 
the  conclusion  that  the  rule  most  in  conformity  with  the  authorities,  the 
principles  of  law,  and  the  convenience  of  the  case,  is  to  look  to  the  number 
of  original  co-contractors  for  the  purpose  of  determining  the  aliquot  part 
which  each  contributor  is  to  pay.  And,  the  defendant  in  the  present  case 
having  paid  into  court  a  sum  sufficient  to  cover  the  anioimt  due  in  propor- 
tion to  the  number  of  the  original  contractors,  the  rule  for  entering  the 
verdict  for  the  defendant  must  be  made  absolute. 

Our  decision  upon  this  point  renders  it  unnecessary  to  say  anything 

upon  the  question  raised  as  to  the  right  of  the  defendant  to  credit  for 

the  over-payment  by  one  of  the  co-contractors. 

£yle  absolute. 


REYNOLDS  v.  WHEELER. 
In  the  Common  Plbas,  June  10,  1861. 

[Reported  in  10  Common  Bench  Reports,  New  Series,  661.] 

One  Cheeseman,  a  contractor  at  Brighton,  being  in  want  of  money, 
applied  to  Reynolds,  the  plaintiff,  to  accommodate  him  with  his  acceptance 
for  1502. ;  and  upon  his  consenting  to  do  so,  a  bill  for  that  amount  was 
drawn  by  Cheeseman  upon  and  accepted  by  Reynolds.  Cheeseman's 
bankers  declining  to  discount  the  bill  without  having  another  name  to  it, 
Wheeler,  at  Cheeseman 's  request,  indorsed  it.  On  its  arriving  at  maturity, 
Cheeseman  prevailed  upon  the  holders  to  renew  the  bill ;  and  the  new  bill 
was  drawn  by  Reynolds  upon  Cheeseman,  and  indorsed  by  Wheeler. 
Reynolds,  having  been  compelled  to  pay  this  second  bill,  brought  this 
action  against  Wheeler  to  recover  contribution,  and  at  the  trial  before 
WiOHTMAN,  J.,  at  the  last  assizes  for  Sussex,  obtained  a  verdict  for  75/. ; 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  or 
a  nonsuit,  if  the  court  should  be  of  opinion  that,  there  being  no  joint  lia- 
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bility  in  the  plaintiff  and  the  defendant,  there  was  no  implied  liability  to 
contribution. 

Bovillf  Q.  C,  in  Easter  term  last,  obtained  a  rule  nisi  accordingly. 

Tompion  Chitty  now  showed  cause. 

Bovillf  Q.  C,  in  support  of  the  rule. 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  The 
substance  of  the  transaction  is  this :  Cheeseman  was  in  want  of  money,  and 
applied  to  Reynolds  and  to  Wheeler  to  lend  him  their  names  in  order  to 
obtain  it.  If  the  money  had  been  raised  by  the  joint  and  several  note  or 
bond  of  the  three,  it  could  not  for  a  moment  have  been  contended  that 
Eeynoldsy  paying  the  whole,  would  not  have  been  entitled  to  call  upon 
Wheeler  for  contribution.  The  machinery  adopted  here  was  the  drawing 
of  a  bill  by  Cheeseman  upon  Reynolds,  and  the  indorsement  of  it  by 
Wheeler.  As  between  these  three  parties  and  the  holders,  the  acceptor 
would  be  primarily  liable ;  and  on  his  failure  to  pay,  recourse  would  be 
had  to  the  drawer  and  the  iudorser.  But  their  relation  to  the  holder  has 
no  bearing  on  their  relation  to  one  another.  Reynolds  and  Wheeler  each 
became  surety  for  the  same  debt  or  liability  of  their  principal,  Cheeseman. 
Reynolds,  therefore,  clearly  had  a  right  to  call  upon  Wheeler  for 
contribution. 

Williams,  J.  I  am  of  the  same  opinion.  There  was  evidence  from 
which  a  promise  on  the  part  of  the  defendant  to  pay  to  the  plaintiff  con- 
tribution in  respect  of  what  he  might  have  been  called  upon  to  pay  on 
Cheeseman's  account  might  be  implied.  There  is  some  little  difficulty  in 
understanding  how  a  contract  for  contribution  can  be  implied  under  such 
circumstances  as  these.  Parke,  B.,  deals  with  that  matter  in  the  case  of 
Kemp  V,  Finden,*  where  he  says :  "  In  Craythome  v.  Swinburne  *  the  right 
of  a  surety  to  call  upon  his  co-surety  for  contribution  is  treated  by  Lord 
Eldon  as  depending  rather  upon  a  principle  of  equity  than  upon  contract, 
unless  in  this  sense,  that  a  contract  may  be  inferred  upon  the  implied 
knowledge  by  all  persons  of  that  principle."  That  has  been  followed  by  a 
host  of  authorities,  which  have  established  the  principle  that  where  two  or 
more  are  sureties  for  the  debt  of  another,  and  one  of  them  has  been  called 
upon  to  pay  and  has  paid  more  than  his  share,  he  may  sue  his  co-sureties 
for  reimbursement,  to  the  extent  of  their  respective  proportions.  If  the  rela- 
tion of  surety  subsists,  he  is  entitled  to  contribution,  and  we  are  entitled  to 
disregard  the  form  of  the  instrumeut.  The  recent  decisions  as  to  suretyship 
show  that  not  only  in  actions  like  the  pi*esent,  but  also  in  cases  where  the 
question  is  whether  the  surety  has  been  dischai^ged  or  not,  the  form  of  the 
instrument  may  be  wholly  disregarded. 

The  rest  of  the  court  concurring,  liule  discharged, 

^  The  opposite  rale  prevails  generally  in  the  United  States.  2  Ames,  Cas.  B.  &  N. 
682,  n.  4.  —  Ed. 
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£x  parte  SNOWDON.    In  re  SNOWDON. 
In  the  Court  op  Appeal,  March  17,  1881. 

[Beported  in  Law  ReporUj  17  Chancery  Division,  44.] 

This  was  an  appeal  by  Thomas  Snowdon  from  an  adjudication  of  bank- 
ruptcy made  against  him  by  Mr.  Registrar  Pepys,  acting  as  Chief  Judge  in 
Bankruptcy. 

On  the  9th  of  December,  1876,  Snowdon,  John  Hal],  and  Robert  Hall, 
executed  a  joint  and  several  bond  for  j£2000  in  favor  of  the  National  Pro- 
vincial Bank  of  England.  The  bond  contained  a  declaration  that  Snowdon 
and  John  Hall  were  respectively  the  sureties  to  the  bank  for  the  payment 
of  any  moneys  which  then  were  or  might  thereafter  become  due  to  the 
bank  from  Robert  Hall,  and  there  was  a  provision  limiting  the  liability  of 
the  sureties  to  £1000  for  principal  moneys,  in  addition  to  interest,  costs, 
commission,  and  other  lawful  charges.  In  January,  1879,  the  creditors  of 
Robert  Hall  passed  a  resolution  for  the  liquidation  of  his  affairs  by  arrange- 
ment. At  this  time  there  was  due  from  him  to  the  bank  £1000  for  prin- 
cipal and  also  an  arrear  of  interest  In  September,  1879,  John  Hall  upon 
the  demand  of  the  bank  paid  them  the  sum  of  £541  2«.  Icf.,  which  was  half 
the  amount  due  to  them  by  Robert  Hall.  On  the  7th  of  September,  1880, 
John  Hall  issued  a  debtor's  summons  against  Snowdon  for  £270  lis,  Oj^d., 
half  of  the  £541  2s,  Id,  Snowdon  committed  an  act  of  bankruptcy  by  not 
complying  with  the  summons,  and  on  the  23d  of  December,  1880,  John 
Hall  presented  a  bankruptcy  petition  against  Suowdon.  Snowdon  had  not 
been  called  on  by  the  bank  to  pay  anything  upon  the  bond,  but  there  was 
nothing  to  show  that  the  bank  had  released  him.  The  Registrar  made  an 
adjudication  of  bankruptcy.  He  was  of  opinion  that,  according  to  Cray- 
thome  V,  Swinburne,^  when  a  surety  is  called  on  by  the  creditor  to  pay 
any  part  of  the  debt,  he  has  a  right  in  equity  to  call  upon  his  co-surety  for 
contribution. 

Snowdon  appealed. 

Horton  Smithy  Q.  C,  and  E.  Cooper  Willisy  for  the  appellant. 

«/*•  E.  Ltnklater,  for  the  petitioning  creditor. 

Jambs,  L.  J.  I  think  that  in  this  case  there  is  no  sufficient  petitioning 
creditor's  debt.  There  is  no  *^  legal  debt "  and  there  is  no  "  equitable 
debt,"  there  is  no  debt  so  far  as  either  law  or  equity  is  concerned  sufficient 
for  the  purpose  of  adjudication.  The  right  of  a  surety  who  has  paid  the 
creditor  is  to  have  contribution  from  his  co-sureties,  that  is  to  say,  all 
the  co-sureties  must  bear  the  whole  burden  of  the  debt  equally.     It  is 
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impossible  to  say,  when  one  surety  has  paid  a  part  of  the  debt,  until  the 
whole  debt  is  paid  in  respect  of  which  all  the  co-sureties  are  jointly  liable, 
what  the  right  to  contribution  is.  It  is  suggested  that  a  man  might  be  a 
surety  for  £10,000,  and  upon  paying  the  creditor  £100  iu  respect  of  that 
liability  he  might  tile  a  bankruptcy  petition  against  his  co-surety  in  respect 
of  that  £100.  There  must  be  an  actual  legally  ascertained  debt  before  it 
can  be  made  the  ground  of  proceedings  in  bankruptcy.  The  co-surety  can- 
not know  what  is  the  debt  due  to  him  by  his  co-surety  until  he  knows  what 
has  been  done  in  respect  of  the  residue  of  the  debt  for  which  he  is  equally 
liable.  I  believe  the  proper  course  when  a  surety  is  called  upon  to  pay  a 
part  of  the  whole  debt  for  which  he  is  liable  would  be  to  bring  an  action 
against  his  co-sureties  to  compel  them  to  contribute  to  pay  the  debt  to  the 
creditor,  just  as  he  would  be  entitled  to  call  on  them  for  contribution  if  he 
had  been  sued  by  the  creditor,  asking  that  he  should  be  indemnified  by 
his  co-sureties  against  paying  the  whole  debt,  or  whatever  risk  he  ran. 
But,  until  the  whole  debt  has  been  paid  by  one  surety,  or  so  much  of 
it  as  to  make  it  clear  that,  as  between  himself  and  his  co-sureties,  he 
has  paid  all  that  he  ever  can  be  called  upon  to  pay,  there  can  be  no 
equitable  debt  from  them  to  him  in  respect  of  it.  There  is  nothing 
ascertained  as  a  debt  which  would  give  him  a  right  to  proceed  against  his 
co-sureties. 

Brett,  L.  J.  When  the  parties  to  a  suretyship  agreement  have  put  into 
their  agreement  a  limit  beyond  which  they  will  not  be  liable,  each  of  them 
is  liable  to  pay  to  the  principal  creditor  the  whole  amount  for  which  he  has 
made  himself  liable.  They  are  only  liable  up  to  the  limit  agreed  upon. 
If  the  debt  due  to  the  creditor  does  not  amount  to  the  sum  for  which  they 
have  made  themselves  liable  by  their  bond,  they  are  only  liable  to  pay  the 
amount  of  the  debt  and  no  more.  If  the  debt  exceeds  tlie  sum  to  which 
they  have  limited  their  liability  in  their  own  bond,  their  liability  is  only  to 
pay  the  amount  mentioned  in  their  own  bond.  That  is  the  limit  up  to 
which  they  are  sureties.  Upon  that  the  first  question  to  be  determined  is 
the  amount  of  the  liability  between  the  original  debtor  and  creditor.  When 
the  amount  of  the  debt  between  the  original  creditor  and  debtor  is  ascer- 
tained, it  may  be  that  the  sum  which  they  as  sureties  are  liable  to  pay  is 
the  whole  of  that  amount,  but,  as  between  themselves  (if  there  are  only 
two  sureties),  each  of  them  is  only  bound  to  pay  a  half.  When  does  the 
claim  of  the  one  surety  against  the  other  for  contribution  arise  %  It  is  not 
when  he  has  paid  only  his  own  half  of  the  amount  for  which  he  originally 
became  surety,  but  his  claim  arises  when  he  has  paid  more  than  half  of  the 
whole  of  the  debt  due  to  the  creditor.  That  is  the  doctrine  which  was  laid 
down  in  Davies  v.  Humphreys,^  and  it  was  a  doctrine  taken  from  the  courts 
of  equity,  and  adopted  by  the  courts  of  law.  The  doctrine  laid  down  in 
Davies  v.  Humphreys  has  never  been  questioned,  and   it  seems  to   be 
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absolutely  in  accordance  with  what  Lord  Eldon  said  in  £x  parte  Gififoid,^ 
upon  the  authority  of  which  Davies  v.  Humplireys  was  decided.  There  is 
nothing  to  the  contrary  in  the  other  cases  which  have  been  cited,  and  the 
doctrine  of  Davies  tr.  Humphreys  remains  untouched,  that  a  surety  has  no 
claim  against  his  co-sureties  until  he  has  paid  more  than  his  share  of  the 
debt  due  to  the  principal  creditor.  This  state  of  things  has  not  arisen  in 
the  present  case,  and  therefore  there  is  no  claim  by  the  petitioning  creditor 
against  his  co-surety  for  a  liquidated  sum,  and  consequently  there  is  no 
sufficient  petitioning  creditor's  debt. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  What  we  have  to  decide  is, 
whether  a  surety  who  has  only  paid  his  proportion  of  the  debt  for  which 
he  is  liable,  can  present  a  bankruptcy  petition  against  his  co-surety  for 
contribution.  In  my  opinion  he  cannot.  To  entitle  him  to  contribution 
it  is  necessary  that  he  should  pay  more  than  his  proportion  of  the  sum 
secured  by  the  bond  by  which  he  became  surety,  with  a  limitation  as  to 
the  amount  of  his  liability.  If  he  has  paid  more  than  his  proportion  (in  a 
case  where  there  are  two  sureties,  more  than  a  moiety  of  the  debt  due), 
then  he  can  call  upon  his  co-surety  for  contribution,  although  the  amount 
may  be  nothing  like  the  amount  of  the  debt  due  by  the  principal  debtor. 
Here  the  surety  has  lieen  called  upon  to  pay  half  the  amount  due  under  the 
bond,  and  if  he  has  only  paid  his  half,  I  cannot  see  how  he  can  require  con- 
tribution from  his  co-surety,  who  is  equally  liable  to  pay  the  other  half  of 
the  debt  to  the  creditor.  Under  such  circumstances  I  cannot  see  that  any 
equity  can  arise  against  the  co-surety,  and  in  this  case,  in  my  opinion,  no 
equity  does  arise  against  the  co-surety  while  the  creditor  can  still  call  upon 
him  for  the  other  half  of  the  principal  debt.  None  of  the  cases  which  have 
been  cited  conflict  with  this.  In  Lawson  v.  Wright,^  the  co-sureties  had 
guaranteed  a  liability  of  £320,  and  the  only  sum  due  by  the  debtor  at  the 
time  of  payment  was  £100.  The  plaintiff  claimed  contribution  from  his 
co-surety,  but  he  had  paid  more  than  his  proportion  of  the  only  debt  which 
was  due  to  the  creditor,  and  for  which  he  had  agreed  to  become  surety. 
Therefore  it  was  held  that  he  could  in  ecpiity  claim  contribution,  because 
he  had  paid  more  than  his  just  proportion  of  the  debt  due. 

James,  L.  J.  The  adjudication  will  be  annulled,  with  costs  allowed  here 
and  in  the  court  below. 

1  6  Yes.  806.  «  1  Cox,  275. 
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MERRYWEATHER  v.   NIXAN. 
In  the  King's  Bench,  April  13,  1799. 

[RepoHed  in  8  Tem  Reports,  18G.] 

One  Starkey  brought  an  action  on  the  case  against  the  present  plaintiff 
and  defendant  for  an  iiyury  done  by  them  to  his  reversionaiy  estate  in  a 
mill,  in  which  was  included  a  count  in  trover  for  the  machinery  belonging 
to  the  mill ;  and  having  recovered  840^  he  levied  the  whole  on  the  present 
plaintiff,  who  thereupon  brought  this  action  against  the  defendant  for  a 
contribution  of  a  moiety,  as  for  so  much  money  paid  to  his  use. 

At  the  trial  before  Mr.  Baron  Thomson  at  the  last  York  assizes  the 
plaintiff  was  nonsuited,  the  learned  judge  being  of  opinion  that  no  contri- 
bution could  by  law  be  claimed  as  between  joint  wrong-doers ;  and  conse- 
quently this  action  upon  an  implied  assumpsit  could  not  be  maintained  on 
the  mere  ground  that  the  plaintiff  had  alone  paid  the  money  which  had 
been  recovered  against  him  and  the  other  defendant  in  that  action. 

Chambre  now  moved  to  set  aside  the  nonsuit ;  contending  that,  as  the 
former  plaintiff  had  recovered  against  both  these  parties,  both  of  them 
ought  to  contribute  to  pay  the  damages.     But 

Lord  Ken  YON,  G.  J.,  said  there  could  be  no  doubt  but  that  the  nonsuit 
was  proper ;  that  he  had  never  before  heard  of  such  an  action  having  been 
brought  where  the  former  recovery  was  for  a  tort.  That  the  distinction 
was  clear  between  this  case  and  that  of  a  joint  judgment  against  several 
defendants  in  an  action  of  assumpsit.  And  that  this  decision  would  not 
affect  cases  of  indemnity,  where  one  man  employed  another  to  do  acts,  not 
unlawful  in  themselves,  for  the  purpose  of  asserting  a  right.^ 

HuU  refuted. 

The  case  of  Philips  v.  Biggs,'  was  mentioned  by  LaWf  for  the  defendant, 
as  the  only  case  to  be  found  in  the  books  in  which  the  point  had  been 
raised ;  but  it  did  not  appear  what  was  ultimately  done  upon  it. 

^  In  such  a  case  one  is  entitled  to  indemnity.    Adamson  v,  Janris,  4  Bing.  66  ;  Betts 
V.  Gibbins,  2  A.  &  E.  67 ;  Dagdale  and  Others  v.  Levering,  L.  B.  10  C.  P.  196.  —  £i>. 
s  Hardr.  164. 
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WOOLEY  V.  BATTR 
At  Nisi  Prius,  before  Park,  J.,  March  10,  1826. 

[Reported  in  2  Carrington  {r  Poyne,  417.] 

Assumpsit  for  contribution.  PIca,  general  issue.  The  plfdntiff  and  de- 
fendant were  joint  proprietors  of  a  stage-coach ;  and  damages  had  been 
recovered  in  an  action  on  the  case,  against  the  former  only,  for  an  injury 
done  to  Mrs.  Jeavons,  a  passenger,  by  reason  of  the  negligence  of  the  coach- 
man. The  plaintiff  had  paid  the  whole  of  the  damages  and  costs,  and 
brought  the  present  action  to  recover  half  the  amount  from  the  defendant 
as  his  partner. 

For  the  plaintiff,  an  examined  copy  of  the  judgment  against  him  at  the 
suit  of  the  husband  of  Mrs.  Jeavons,  was  put  in.  The  declaration  was  in 
case,  and  stated  the  injury  to  have  arisen  from  the  negligence  of  the  present 
plaintiff  and  his  servants  (in  the  usual  form).  It  was  also  proved,  that 
the  plaintiff  paid  the  amount  of  damages  and  costs  in  that  action,  amount- 
ing to  176/.,  under  an  execution;  that  the  plaintiff  and  the  defendant  were 
partners  in  the  stage-coach  ;  and  that  the  plaintiff  was  not  personally 
present  when  the  accident  happened. 

Jervis  for  the  defendant  contended,  that  as  the  action  brought  against 
the  plaintiff  was  an  action  on  the  case  for  negligence,  the  plaintiff  and  de- 
fendant were  joint  tort-feasors ;  and,  therefore,  one  only  being  sued,  he 
could  not  recover  contribution  from  the  other ;  and  he  cited  Merryweather 
V.  Nixan.* 

Campbell  for  the  plaintiff.  No  doubt  the  case  of  Merryweather  v.  Nixan  * 
is  good  law,  and  one  tort-feasor  sued  alone  cannot  recover  contribution  from 
another,  who  was  a  joint  tort-feasor  with  him ;  but  here  it  is  proved,  that 
there  was  no  personal  fault  in  the  plaintiff.  The  declaration  of  Jeavons 
against  the  present  plaintiff  might,  with  equal  propriety,  have  been  in  as- 
sumpsit ;  in  which  case,  the  present  plaintiff  might  clearly  have  recovered 
contribution ;  and  it  can  hardly  be  contended,  that  the  plaintiff  should  be 
deprived  of  his  contribution  by  Mr.  Jeavons's  pleader  drawing  his  declara- 
tion in  one  form  instead  of  another. 

Park,  J.     I  think  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaint^.    Damages,  88/. 

1  S  T.  K.  186. 
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GEOEGE  F.  BAILEY  and  Another,  Executors,  v.  THOMAS  BUSSING. 
In  the  Supreme  Court  op  Errors  op  Connecticut,  October  Term,  1859. 

[Reported  in  28  Connecticut  Reports,  456  ] 

Assumpsit.  The  plaintiffs  sued  as  executors  of  one  Aaron  Turner.  In 
1852,  a  judgment  was  recovered  against  Turner,  the  defendant  Bussing, 
and  one  Whitlock,  for  an  injury  to  a  person  travelling  on  the  highway, 
caused  by  the  negligent  management  of  a  public  stage  in  the  running  of 
which  the  defendants  were  alleged  to  be  jointly  interested.  The  defendant, 
Bussing,  was  the  driver  of  the  stage,  and  the  injury  was  caused  by  his  n^- 
ligence.  Turner  paid  the  amount  of  the  judgment,  and  the  present  suit 
was  brought  by  his  executors  to  recover  one>third  of  the  amount  so  paid 
from  Bussing.  On  the  trial  before  the  superior  court,  on  the  general  issue 
closed  to  the  court,  the  plaintiffs  introduced  the  record  of  the  judgment, 
with  parol  evidence  of  the  character  of  the  injury  for  which  it  was  recov- 
ered and  of  the  relation  of  the  defendant  and  of  Turner  to  it,  and  proved 
the  payment  of  $1300  by  Turner  in  satisfaction  of  the  judgment;  and 
upon  this  evidence  claimed  the  right  to  recover.  The  defendant  claimed 
that  there  could  be  no  recovery  in  the  suit,  because  Turner  and  the  de- 
fendant were  both  wrong-doers,  between  whom  there  could  be  no  legal 
claim  for  contribution,  and  on  the  ground  that,  if  the  defendant  was  liable 
at  all,  it  would  be  only  in  case  and  not  in  assumpsit.  The  court  rendered 
judgment  for  the  plaintiff,  and  the  defendant  moved  for  a  new  trial. 

Button  and  Brewster,  with  whom  was  Averill,  in  support  of  the  motion. 

Hawley  and  Taylor,  contra. 

Ellsworth,  J.  This  is  an  action  of  assumpsit,  to  compel  a  contribution 
for  money  paid  on  a  judgment  against  three  defendants,  Whitlock,  Aaron 
Turner,  the  plaintiffs'  testator,  and  Bussing,  the  present  defendant.  That 
there  was  a  judgment  rendered  by  the  superior  court  for  Fairfield  County 
at  its  February  term  in  1852,  against  Whitlock,  Turner,  and  Bussing,  and 
that  Turner  was  compelled  to  pay,  and  did  pay,  on  the  execution,  the  whole 
amount  of  the  judgment,  or  such  a  sum  as  was  received  iu  satisfaction  of 
the  judgment,  is  admitted  or  not  denied.  This  evidence,  it  is  said,  would 
in  law  prima  facie  entitle  the  plaintiffs  to  recover  one-third  of  the  sum 
paid  from  the  defendant,  and  that  there  must  be  such  recovery  unless  there 
is  something  peculiar  to  the  present  case  which  saves  it  from  the  application 
of  the  principle  ordinarily  applicable  to  such  cases. 

If  this  judgment  had  been  recovered  on  a  joint  contract  or  joint  liability 
of  any  kind  sounding  in  contract,  the  production  of  the  judgment,  and 
proof  of  payment  by  Turner  of  the  whole  sum,  would  of  course  show  a 
good  cause  of  action  in  the  plaintiffs  for  the  recovery  from  Bussing  of  one- 
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third  the  amount  paid.  Is  there  anything  on  this  record  which,  when 
taken  in  connection  with  the  evidence  received  in  the  case,  distinguishes 
this  case  from  the  one  just  supposed? 

The  defendant  insists  that  that  judgment  was  rendered  in  an  action  of 
tort,  and  that  in  that  class  of  cases  there  is  to  be  no  contribution  among 
wrong-doers  \  the  maxim  of  law  being,  as  he  claims,  that  among  tort-feasors 
there  is  no  contribution.  To  meet  this  objection,  the  plaintiffs  offered  evi- 
dence, and  we  think  with  entire  propriety,  to  prove  that,  while  the  maxim 
might  be  true  as  a  general  rule,  the  case  on  trial  belonged  to  a  class  of 
cases  to  which  it  had  no  application,  for  that  here  there  was  no  personal 
wrong,  not  even  negligence  in  a  culpable  sense,  on  the  part  of  Turner,  and 
that  he  had  been  found  guilty  only  by  implication,  or  legal  inference  from 
a  supposed  relation  to  Bussing,  the  actual  wrong-doer,  through  whose 
neglect  the  other  two  defendants  had  been  subjected  by  the  jury. 

No  objection  was  made  to  the  reception  of  the  evidence,  and  we  think 
none  could  properly  have  been  made.  The  court  received  it,  and  found  the 
fact  to  be  as  claimed  by  the  plaintiffs,  that  Turner  was  not  present,  and 
had  no  participation  in  the  negligent  conduct  of  the  driver  of  the  stage 
which  caused  the  injury  to  Mrs.  Haight,  notwithstanding  that,  under  the 
particular  charge  of  the  court  in  that  case,  the  jury  found  that  Tunier  was, 
in  a  legal  sense,  implicated  and  liable,  even  though  there  was  not  any 
actual  wrong  on  his  part. 

What  then  is  this  case  %  And  what  is  the  true  doctrine  of  the  law  as  to 
contribution,  or,  as  it  may  be,  full  indemnity,  where  there  has  been  no 
illegal  act  or  conduct  on  the  part  of  him  who  seeks  for  a  contribution] 

And  first,  let  us  remark,  that  we  apprehend  that  there  can  be  no  objec- 
tion among  the  parties  themselves,  to  proof  aliunde  that  a  joint  judgment 
in  an  action  on  the  case  like  the  present,  was  for  the  default  or  neglect  of 
one  of  the  defendants  only.  This  fact  appears  not  unfrequently  on  the  face 
of  the  record  itself,  as  when  the  master  is  sued  for  the  negligence  of  his 
servant,  but  if  the  form  of  the  action  does  not  show  it,  and  an  inquiry  is 
necessary  to  prove  it,  we  know  of  no  rule  of  evidence  which  precludes  or 
forbids  such  inquiry.  Such  is  the  constant  practice  in  actions  on  con- 
tracts, whatever  be  the  form  of  the  declaration  or  judgment,  and  the  same 
course  must  be  proper  in  this  instance.  It  must  be  a  very  stubborn  rule 
of  law  to  raise  in  our  minds  any  doubt  upon  the  subject. 

The  reason  assigned  in  the  books  for  denying  contribution  among  tres- 
passers is,  that  no  right  of  action  can  be  based  on  a  violation  of  law,  that 
is,  where  the  act  is  known  to  be  such  or  is  apparently  of  that  character.  A 
guilty  trespasser  it  is  said  cannot  be  allowed  to  appeal  to  the  law  for  an 
indemnity,  for  he  has  placed  himself  without  its  pale  by  contemning  it, 
and  must  ask  in  vain  for  its  interposition  in  his  behalf.  If,  however,  he 
was  innocent  of  an  illegal  purpose,  ignorant  of  the  nature  of  the  act,  which 
was  apparently  correct  and  proper,  the  rule  will  change  with  its  reason,  and 
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he  may  then  hate  an  indemnity,  or  as  the  case  may  be  a  contribution,  as  a 
servant  yielding  obedience  to  the  command  of  his  master,  or  an  agent  to 
his  principal  in  what  appears  to  be  right,  an  assistant  rendering  aid  to  a 
sheriff  in  the  execution  of  process,  or  common  carriers,  to  whom  is  com- 
mitted and  who  innocently  carry  away  property  which  has  been  stolen  from 
the  owner.  Indemnity,  or  contribution  to  the  full  amount,  is  allowable 
here,  and  it  can  be  enforced  by  action,  if  refused,  whether  the  person  seek- 
ing it  has  been  subjected  in  case  or  assumpsit  to  the  damages  of  which  he 
complains.  And  since  in  many  instances  the  person  injured  has  an  elec- 
tion to  sue  in  case  or  assumpsit,  it  is  not  possible  that  the  form  of  action  in 
which  the  party  seeking  for  indemnity  or  contribution  has  been  subjected, 
should  be  the  criterion  of  his  right  to  call  for  it.  One  partner  or  one  joint 
proprietor  may  do  that  which  will  subject  all  the  rest  in  case  or  assumpsit, 
as  the  fact  may  be,  but  there  may  be  a  right  to  contribution  notwithstand- 
ing, and  in  some  cases,  if  indeed  the  present  is  not  one  of  them,  a  full  in- 
demnity may  be  justly  demanded  from  the  person  doing  the  wrong,  by  the 
other  partners  whom  he  has  involved  in  loss  by  his  wrongful  act.  The 
form  of  action  then  is  not  the  criterion.  We  must  look  further.  We 
must  look  for  personal  participation,  personal  culpability,  personal  knowl- 
edge. If  we  do  not  find  these  circumstances,  but  perceive  only  a  liability 
in  the  eye  of  the  law,  growing  out  of  a  mere  relation  to  the  perpetrator  of 
the  wrong,  the  maxim  of  law  that  there  is  no  contribution  among  wrong- 
doers is  not  to  be  applied.  Indeed  we  think  this  maxim  too  much  broken 
in  upon  at  this  day  to  be  called  with  propriety  a  rule  of  law,  so  many  are 
the  exceptions  to  it,  as  in  the  cases  of  master  and  servant,  principal  and 
agent,  partners,  joint  operators,  carriers,  and  the  like. 

One  of  the  earliest  cases  where  the  maxim  is  recognized  is  Merry  weather 
V.  Nixan,^  where  the  plaintiff  was  the  active  wrong-doer.  Having  paid  the 
whole  damage,  he  sought  for  a  contribution.  It  was  denied  him,  and  right- 
fully so,  upon  the  strength  of  the  maxim  referred  to.  But  even  here,  lest  a 
wrong  inference  should  be  drawn  from  the  decision,  Lord  Ken  yon,  C.  J., 
says  :  "  This  decision  will  not  affect  cases  of  indemnity  where  one  man  em- 
ployed another  to  do  an  act  not  unlawful  in  itself."  The  earlier  case  of 
Philips  V.  Biggs,^  in  which  this  point  was  raised,  was  never  decided.  In 
Wooley  V.  Batte,*  before  Justice  Parke,  one  stage  proprietor  had  been  sued 
alone  in  case  for  an  injury  to  a  passenger  through  the  neglect  of  the  coach- 
man, and,  having  paid  the  damages,  he  brought  assumpsit  for  a  contribu- 
tion, and  recovered  on  the  ground  that  in  him  there  was  no  pei*sonal  fault. 
In  Adamson  v.  Jarvis,^  suit  was  brought  for  indemnity  by  an  auctioneer 
against  his  employer,  he  having  sold  goods  which  did  not  belong  to  his 
employer,  and  for  which  he  had  been  compelled  to  pay  upon  a  judgment 
recovered  against  him  by  the  owner,  being  himself  innocent.     The  court 

1  8  T.  R.  186.  «  Hardms,  164. 

«  2  Cm-.  &  P.  417.  *  4  Bing.  66. 
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held  that  he  could  recover.  Be8T,  C.  J.,  said :  **  From  the  inclination  of 
the  court  in  the  case  in  Hardres  and  from  the  concluding  part  of  Lord 
Ken  YON 's  judgment  in  Merry  weather  v.  Nixau,  and  from  reason,  justice,  and 
sound  policy,  the  rule  that  wrong-doers  cannot  have  redress  or  contribution 
against  each  other,  is  confined  to  cases  where  the  person  seeking  redress 
must  be  presumed  to  have  known  that  he  was  doing  an  unlawful  act.  In 
Betts  V,  Gibbins,^  Lord  Denman,  0.  J.,  says :  *'  The  general  rule  is,  that 
between  wrong-doers  there  is  neither  indemnity  nor  contribution.  The  ex- 
ception is  where  the  act  is  not  clearly  illegal  in  itself.  If  they  were  acting 
bona  Jide,  I  cannot  conceive  what  rule  there  can  be  to  hinder  the  defendant 
from  being  liable  for  the  risk."  Again,  speaking  of  Battersey's  case,^  he 
says  that  it  shows  that  there  may  be  an  indemnity  between  wrong-doers, 
unless  it  appears  that  they  have  been  jointly  concerned  in  doing  what  the 
party  complaining  knew  to  be  illegal.  In  Story  on  Pai*tnership,  §  220,  the 
learned  commentator  says,  speaking  of  the  maxim  that  there  is  no  contribu- 
tion among  wrong-doers,  "  but  the  rule  is  to  be  understood  according  to  its 
true  sense  and  meaning,  which  is  where  the  tort  is  a  known,  meditated 
wrong,  and  not  where  the  party  is  acting  under  the  supposition  of  the  in- 
nocence and  propriety  of  the  act,  and  the  tort  is  one  by  constniction  or  in- 
ference of  law.  In  the  latter  case,  although  not  in  the  former,  there  may 
be  and  properly  is  a  contribution  allowed  by  law  for  such  payments  and 
expenses  between  the  constructive  wrong-doers,  whether  partners  or  not." 
The  cases  are  all  brought  together  in  Chitty  on  Contracts,  502,  where  the 
author  most  fully  sustains  by  his  own  remarks  the  qualifications  of  the 
rule  laid  down  by  Lord  Denman.  I  will  here  leave  this  topic,  only  re- 
peating my  remark  that  the  maxim  in  question  is  scarcely  worthy  of  being 
considered  a  general  rule  of  law,  for  it  is  applicable  only  to  a  definite  class 
of  cases,  and  to  that  class  the  case  before  us  does  not  belong. 

A  few  words  will  suffice  as  to  the  remaining  objection,  which  goes  to  the 
form  of  action.  The  defendant  insists  that  it  should  have  been  case,  and 
not  assumpsit,  and  that  the  evidence  adduced  by  the  plaintiff  does  not  sup- 
port his  declaration.  We  think  this  objection  is  not  well  founded,  and 
that  the  plaintiff  has  brought  the  proper  action.  He  sues  for  money  paid, 
laid  out,  and  expended,  which,  to  say  the  least,  it  was  the  duty  of  the  de- 
fendant to  pay,  quite  as  much  as  Whitlock  and  Turner,  and  it  was  paid  in 
satisfaction  of  a  judgment  against  the  three.  If  assumpsit  will  not  reach 
such  a  case,  it  must  be  because  there  are  no  merits  in  the  case  upon  which 
to  sustain  any  action,  which  we  have  endeavored  to  show  is  not  the  fact. 

That  judgment  was  prima  facie  evidence  of  a  joint  debt  or  duty  against 
the  three,  and  the  further  evidence  adduced  by  the  plaintiff  did  not  vary 
the  apparently  good  cause  of  action,  but  was  offered  for  the  purpose  of 
proving  that  Turner  paid  the  whole  judgment,  and  to  show  the  character  of 
the  negligence  for  which  the  defendants  had  been  subjected,  and  whose 

1  2  A.  &  E.  57.  >  Winch,  48. 
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negligence  it  was  in  fact  that  had  thus  inyolved  him  in  such  a  heavy  loss. 
The  payment  by  Turner  was  not  a  voluntary  payment,  nor  was  it  made 
officiously,  nor  on  a  mere  moral  obligation.  Had  it  been,  possibly  the  de- 
fendant here  could  avoid  any  contribution.  But  it  was  an  act  of  necessity. 
Mr.  and  Mrs.  Haight  demanded  the  whole  judgment  of  Turner,  and  he 
paid  it  on  the  execution.  Such  a  payment  I  must  think  stands  on  the 
same  ground,  if  my  reasoning  hitherto  is  correct,  as  if  it  had  been  made  on 
a  judgment  founded  on  a  joint  contract.  In  equity  and  justice  it  is  monej 
paid  for  the  person  who,  in  the  end,  is  bound  to  pay  the  debt,  or  so  much 
of  it  as  belongs  to  him  to  pay.  Why  then  should  the  plaintiff  sue  in  case 
rather  than  assumpsit  1 

Let  us  look  at  some  of  the  cases  of  assumpsit  for  money  paid,  and  the 
principle  settled  by  them.  Generally,  it  is  sufficient  if  the  money  is  paid 
for  a  reasonable  cause  and  not  officiously.  Brown  v.  Hodgson  ;  ^  Skillin  v, 
Merrill;*  Jefferys  v.  Gurr;^  Pownal  v.  Ferrand;*  Exall  v.  Partridge;* 
Toussaint  v.  Martinnant.*  So  where  it  has  been  paid  to  relieve  a  neigh- 
bor's goods  from  legal  distraint  in  his  absence,  Jenkins  v.  Tucker,^  for 
there  was  a  legal  duty  resting  on  the  defendant.  So  to  defray  the  expenses 
of  his  wife's  funeral,  for  there  was  a  like  duty.  So  to  reimburse  the  ex- 
penses of  bail  for  pursuing  the  principal  and  bringing  him  back  and  sur- 
rendering him  in  court.  Fisher  v.  Fallows.'  So  for  getting  the  defendant's 
goods  free,  which  had  been  distrained  by  the  landlord  for  the  plaintifTs 
debt,  they  being  at  the  time  on  the  tenant's  premises.  Exall  v.  Partridge.* 
Or  for  money  paid  to  indemnify  the  owner  for  the  loss  of  his  good:^  which 
the  plaintiff,  an  auctioneer,  had  by  mistake  delivered  to  the  defendant,  who 
had  appropriated  them  to  his  own  use ;  Brown  v.  Hodgson  ;  ^  though  of 
this  case  Lord  Ellenborouqh,  in  Sills  v.  Laing,*  said  that  he  thought  the 
action  should  have  been  special,  but  the  right  of  action  he  did  not  question. 
So  where  money  has  been  paid  by  a  surety,  or  by  one  of  several  joint  debt- 
ors.^ So  where  one  has  accepted  for  honor  a  protested  bill  and  paid  it. 
In  Pownal  v,  Ferrand,"  Tentbrdbn,  C.  J.,  says :  "  The  plaintiff  is  entitled 
to  recover  in  assumpsit  upon  the  general  principle  that  one  man  who  is 
compelled  to  pay  money  which  another  is  bound  by  law  to  pay,  is  entitled 
to  be  reimbursed  by  the  latter ; "  and  Lord  Loughborough,  in  Jenkins  v. 
Tucker,"  remarked  that  there  are  many  cases  of  the  sort  (the  funeral  ex- 
penses of  another's  wife  in  his  absence),  where  a  person  having  paid  money 
which  another  was  under  a  legal  obligation  to  pay,  though  without  his 
knowledge  or  consent,  may  maintain  an  action  to  recover  Imck  the  money 
so  paid.  The  views  of  Chitty,  in  his  treatise  on  Contracts,  p.  469,  and  of 
Greenleaf,  in  his  treatise  on  Evidence,  vol.  2,  sec.  108,  are  in  harmony  with 

1  4  Taunt  189.  «  16  Mass.  40.  «  2  B.  &  Ad.  888. 

*  6  B.  &  C.  489.  «  8  T.  R.  808.  «  2  T.  R.  100. 

'  1  H.  Bl.  90.  8  5  Esp.  171.  »  4  Campb.  SI. 

w  1  Steph.  N.  P.  824,  826.  "  6  B.  &  C.  489.  i*  1  H.  Bl.  90. 
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this  principle,  that  where  the  plaintiff  shows  that,  either  by  compulsion  of 

law,  or  to  relieve  himself  from  liability,  or  to  save  himself  from  damage,  he 

has  paid  money,  not  officiously,  which  the  defendant  ought  to  have  paid,  a 

count  in  assumpsit  for  money  paid  will  be  supported. 

These  cases  are  most  abundant  to  show  that  the  pi*esent  action  is  well 

brought  and  should  be  sustained,  if  the  payment  made  by  Turner  was  not, 

as  it  certainly  was  not,  an  unnecessary  or  officious  payment.     We  conclude 

therefore  that  the  objections  we  have  been  considering  ought  not  to  defeat 

the  right  of  the  plaintiff  to  recover,  and  we  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised. 


ARMSTRONG  COUNTY  v.  CLARION  COUNTY. 
In  the  Supreme  Court  op  Pennsylvania,  October  21,  1870. 

[Reported  m  66  Penntjflvania  State  Refwrts,  218.) 

October  21st,  1870.  Before  Thompson,  C.  J.,  Read,  Aonew,  Sharswood, 
and  Williams,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Clarion  County :  No.  88,  to 
October  and  November  term,  1870. 

This  was  an  action  of  assumpsit  by  The  County  of  Armstrong  against 
The  County  of  Clarion,  commenced  October  30,  1869,  for  contribution 
nnder  the  following  circumstances :  — 

At  Rockport  Mills  there  is  a  public  bridge  over  Red  Bank  creek,  which  is 
the  dividing  line  between  Armstrong  County  and  Clarion  County  ,  the 
bridge  is  consequently  to  be  maintained  at  the  joint  expense  of  the  two 
counties.  In  1860  the  commissioners  of  both  counties  received  notice  that 
the  bridge  was  out  of  repair ;  they  made  a  joint  examination  of  it,  and 
directed  some  slight  repairs,  which  were  done  at  the  joint  expense  of  the 
two  counties.  Not  long  afterwards  the  bridge  broke  down  whilst  John  A. 
Humphrey  was  crossing  with  a  two-horse  wagon,  and  severely  injured  him. 
To  March  term  1862,  he  brought  an  action  for  negligence  against  the 
county  of  Armstrong.  The  commissioners  of  that  county  gave  notice  of 
the  bringing  of  the  suit  to  the  commissioners  of  Clarion,  and  called  on 
them  to  assist  in  its  defence,  which  was  not  done.  A  verdict  was  recov- 
ered December  16,  1868,  against  Armstrong  for  Si,  100,  which,  with  the 
costs  amounting  in  all  to  $1,597.31,  Armstrong  County  paid.  The  com- 
missioners of  Clarion  were  called  on  to  contribute  their  proportion  to  this 
payment,  which  they  declined  to  do. 

On  the  trial  before  Campbell,  P.  J.,  these  facts  were  proved  or  admitted, 
when  the  court,  on  motion  of  the  defendant,  directed  a  nonsuit  on  the 
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ground  that  there  was  no  contribution  between  wrong-doers.  This  was 
assigned  for  eiTor  by  the  plaintiffs,  on  the  removal  of  the  case  to  the 
Supreme  Court. 

F.  MeMing,  G.  W.  Latheyy  and  D,  Barclay  for  plaintiff  in  error. 

W.  L,  Corbett  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  3,  1870,  by 

Read,  J.  The  bridge  across  Red  Bank  creek,  between  the  connties  of 
Armstrong  and  Clarion,  at  the  place  known  as  the  Rockport  Mills,  was  a 
county  bridge,  maintained  and  kept  in  repair  at  the  joint  and  equal  charge 
of  both  counties.  Whilst  John  A.  Humphreys  was  crossing  the  bridge  it 
feu  and  he  was  severely  injured  ;  he  brought  suit  for  damages  against  the 
county  of  Armstrong ;  and  on  the  trial,  under  the  charge  of  the  court, 
there  was  a  verdict  for  defendant.  This  was  reversed  on  writ  of  error  ;^ 
and  upon  a  second  trial  there  was  a  vei*dict  for  the  plaintiff  for  $1,100 
damages,  on  which  judgment  was  entered.  This  judgment,  with  interest 
and  costs,  was  paid  by  Armstrong  County,  and  the  present  suit  is  to  re- 
cover contribution  from  Clarion  County.  On  the  trial  the  learned  judge 
nonsuited  the  plaintiff  on  the  ground  that  one  of  two  joint  wrong-doers 
cannot  have  contribution  from  the  other. 

The  commissioners  of  the  two  counties  had  examined  the  bridge  in  the 
summer  and  ordered  some  repairs,  which  were  made.  There  can  be  little 
doubt  that  morally  Clarion  County  was  bound  to  pay  one-half  of  the  sum 
recovered  from  and  paid  by  Armstrong  County ;  and  the  question  is,  does 
not  the  law  make  the  moral  obligation  a  legal  onel  Merryweather  v. 
Nixau,*  the  leading  case  on  the  subject,  was  of  a  joint  injury  to  real  estate, 
and  for  tho  joint  conversion  of  personal  property,  being  machinery  in  a 
mill.  In  Colbum  v,  Patmore,*  the  proprietor  of  a  newspaper,  who,  for  a 
libel  published  in  it,  was  subjected  to  a  criminal  information,  convicted  and 
fined,  sought  to  recover  from  his  editor  who  was  the  author  of  the  libel, 
the  expenses  which  he  had  hicurred  by  his  misfetisance ;  Lord  Lyndhubst 
said  :  "  I  know  of  no  case  in  which  a  person  who  has  committed  an  act 
declared  by  the  law  to  be  criminal,  has  been  permitted  to  recover  compen- 
sation against  a  person  who  has  acted  jointly  with  him  in  the  commisaion 
of  the  crime." 

So  in  Arnold  v.  Clifford,*  it  was  held,  a  promise  to  indemnify  the  pub- 
lisher of  a  libel  is  void.  "  No  one,"  said  Judge  Story,  "  ever  imagined 
that  a  promise  to  pay  for  the  poisoning  of  another  was  capable  of  being 
enforced  in  a  court  of  justice." 

In  Miller  v,  Fenton,*  the  wrong-doers  were  two  of  the  officers  of  a  bank, 
who  had  fraudulently  abstracted  its  funds,  and  of  con.rse  there  could  be  no 
contribution  between  criminals.  In  the  case  of  The  Attomey-Gveneml  v. 
Wilson,'  cited  in  the  above  case  by  the  chancePor,  ar  '  also  reported  in 

1  6  P.  F.  Smith,  204.  «  8  T.  R.  186.  »  1  C  r   M.  &  R.  73. 

4  2  Sumner,  238.  »  11  Ptiige,  18.  «  4  Jurist,  1174. 
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1  Craig  <!^  Phillips,  I,  where  it  was  contended  that  all  the  persons  charged 
with  the  breach  of  trust  should  be  made  parties,  Lord  Cottenham  said : 
"  In  cases  of  this  kind  where  the  liability  arises  from  the  wrongful  act  of 
the  parties,  each  is  liable  for  all  the  consequences,  and  there  is  no  contribu- 
tion between  them,  and  each  case  is  distinct,  depending  upon  the  evidence 
against  each  party.  It  is  therefore  not  necessary  to  make  all  parties  who 
may  more  or  less  have  joined  in  the  act  complained  of."  Seddon  v.  Con- 
nell,^  is  to  the  same  effect 

In  Story  on  Partnership,  §  220,  after  speaking  of  the  general  rule  that 
there  is  no  contribution  between  joint  wrong-doers,  the  author  says  :  ''  But 
the  rule  is  to  be  understood  according  to  its  true  sense  and  meaning, 
which  is,  where  the  tort  is  a  known  meditated  wrong,  and  not  where  the 
party  is  acting  under  the  supposition  of  the  entire  innocence  and  propriety 
of  the  act,  and  the  tort  is  merely  one  by  construction,  or  inference  of  law. 
In  the  latter  case,  although  not  in  the  former,  there  may  be  and  properly 
is  a  contribution  allowed  by  law  for  such  payments  and  expenses  between 
constructive  wrong-doers,  whether  partners  or  not."  The  case  of  Adamsou 
V.  Jarvis,  cited  by  the  learned  commentators,  is  in  4  Bing.  66,  iu  which 
Lord  Chief  Justice  Best,  after  noticing  Merry  weather  v.  Nixan,  says  :  "  The 
case  of  Philips  v.  Biggs  "  ^  (which  was  on  the  equity  side  of  the  Exchequer), 
'*  was  never  decided ;  but  the  court  of  chancery  seemed  to  consider  the  case 
of  two  sheriffs  of  Middlesex,  where  one  had  paid  the  damages  in  an  action 
for  an  escape,  and  sued  the  other  for  contribution,  as  like  the  case  of  two 
joint  obligors. 

"  From  the  inclination  of  the  court  in  this  last  case,  and  from  the  conclud- 
ing part  of  Lord  Kenyon's  judgment  in  Merryweather  v,  Nixan,  and  from 
reason,  justice,  and  sound  policy,  the  rule  that  wrong-doers  cannot  have 
redress  or  contribution  against  each  other  is  confined  to  cases  where  the 
person  seeking  redress  must  be  presumed  to  have  known  he  was  doing 
an  unlawful  act.** 

In  Betts  V.  Gibbins,*  Lord  Denman  said  :  "  The  case  of  Merryweather  v. 
Nixan,^  seems  to  me  to  have  been  strained  beyond  what  the  decision  will 
bear  —  the  present  case  is  an  exception  to  the  general  rule.  The  general 
rule  is,  that  between  wrong-doers  there  is  neither  indemnity  nor  contribu- 
tion. The  exception  is  where  the  act  is  not  clearly  illegal  in  itself,  and 
Merryweather  v.  Nixan  •  was  only  a  refusal  of  a  rule  nisi. 

"  In  Adamson  v,  Jarvis,^  we  have  the  observations  of  a  learned  person 
familiar  with  commercial  law." 

A  promise  to  indemnify  against  an  act  not  known  to  the  promisee 
at  the  time  to  be  unlawful  is  valid.  Coventry  v.  Barton;^  Stone  v. 
Hooker.' 

1  10  Sim.  81.  «  Hardres,  164.  »  2  A.  &  E.  57. 

*  8  T.  R.  186.  »  8  T.  R.  186.  •  4  Bing.  66. 

7  17  Johns.  142.  •  9  Cow.  154. 
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In  Pearson  v.  Skelton,^  where  one  stage-coach  proprietor  had  been  sued 
for  the  negligence  of  a  driver,  and  damages  had  been  recoYered  against 
him,  which  he  had  paid,  and  he  sought  contribution  from  another  of 
the  proprietors,  it  was  held  that  the  rule  there,  no  contribution  between 
joint  tort-feasors,  does  not  apply  to  a  case  where  the  party  seeking  contri- 
bution was  a  tort-feasor  only  by  inference  of  law,  but  is  con6ned  to  cases 
where  it  must  be  presumed  that  the  party  knew  he  was  committing  an 
unlawful  act. 

The  same  doctrine  was  maintained  in  Wooley  v.  Batte.* 

These  cases  have  been  followed  in  this  court  in  Horbach's  Administrators 
V.  Elder.'  "  Here,"  said  Judge  Coulter,  "  the  plaintiff  and  defendant 
are  in  cequali  jure.  The  plaintiff  haa  exclusively  borne  the  burden  which 
ought  to  have  been  shared  by  the  defendant,  who  therefore  ought  to  con- 
tribute his  share." 

"  Contribution,"  says  Lord  Chief  Baron  Eyre,  in  Deering  v.  Earl  of  Win- 
chelsea,^  "  is  bottomed  and  fixed  on  general  principles  of  natural  justice, 
and  does  not  spring  from  contract." 

These  principles  rule  the  case  before  us.  The  parties  plaintiff  and  de- 
fendant are  two  municipal  corporations,  jointly  bound  to  keep  this  bridge 
in  repair.  These  bodies  can  act  only  by  their  legally  constituted  agents, 
their  commissioners,  who  examine  the  structure  and  order  repair,  which  is 
done.  They  erred  in  judgment,  and  both  were  liable  for  the  consequences 
of  that  error,  and  one  having  paid  the  whole  of  the  damages  is  entitled  to 
contribution  from  the  other. 

Judgment  reversed^  and  venire  dt  novo  awarded. 


'    WILLIAM  W.   CHURCHILL  and  Others  v.  REUBEN  L.  HOLT 

AND  Others. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  July  10,  1879. 

[Reported  in  127  Massachusetts  Reports^  165.] 

Morton,  J.  The  plaintiffs  were  the  lessees  and  occupants  of  a  building 
on  "Winter  Street,  a  crowded  thoroughfare  in  the  city  of  Boston.  Con-1 
nected  with  the  building  there  was  a  hatchway  in  the  sidewalk,  leading 
into  the  basement.  On  March  31,  1875,  one  Julia  Meston,  a  travellerupon 
the  street,  fell  into  the  hatchway,  which  had  been  left  open  and  unguarded^ 
and  was  injured.  She  brought  an  action  against  these  plaintiffs,  alleging 
that  she  was  injured  by  reason  of  their  negligence  in  keeping  the  covering 
of  the  hatchway  in  an  insecure  condition,  in  allowing  it  to  decay  and  be- 

1  1  M.  &  W.  504.  «  2  0.  &  P.  417. 

«  6  Harris,  83.  *  1  Cox,  31  a 
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come  ruinous,  and  in  allowing  the  hatchway  to  be  uncovered,  in  which  ac- 
tion she  recovered  a  judgment  for  damages.  The  plaintiffs  have  brought 
this  action  to  recover  the  amount  of  such  judgment  paid  by  them,  on 
the  ground  that  the  hatchway  was  left  uncovered,  thus  rendering  the 
street  dangerous,  by  the  negligent  and  wrongful  act  of  a  servant  of  the 
defendants. 

One  ground  taken  by  the  defendants  in  this  action  is,  that  the  injury 
was  caused  by  the  joint  negligence  of  the  plaintiffs  and  defendants,  that 
they  were  joint  tort-feasors,  and,  therefore,  that  there  is  no  right  to  indem- 
nity or  contribution  between  them.  This  subject  was  considered  in  the 
recent  case  of  Gray  v.  Boston  Gas  Light  Co.,^  and  the  decision  in  that  case 
covers  the  questions  raised  in  the  case  at  bar.  As  there  stated,  the  rule 
that  one  of  two  joint  tort-feasors  cannot  maintain  an  action  against  the 
other  for  indemnity  or  contribution,  does  not  apply  to  a  case  where  one 
does  the  act  or  creates  the  nuisance,  and  the  other  does  not  join  therein, 
but  is  thereby  exposed  to  liability ;  in  such  case,  the  parties  are  not  inpaH 
delicto  as  to  each  other,  though  as  to  third  persons  either  may  be  held 
liable.  In  the  case  at  bar,  it  was  not  negligent  or  wrongful  for  the  plain- 
tiffs to  have  a  suitable  hatchway  extending  into  the  sidewalk,  or  to  open  it 
at  proper  tiroes,  taking  care  to  provide  barriers  or  other  warnings  to  pre- 
vent danger  to  travellers  on  the  street.  The  negligence  which  made  them 
liable  to  the  person  injured  was,  that  they  allowed  the  hatchway  to  remain 
open  without  proper  barriers  or  other  warning.  As  lessees  and  occupants 
of  the  building,  it  was  their  duty,  as  between  themselves  and  the  public, 
to  keep  the  hatchway  in  such  proper  and  safe  condition  that  travellers  on 
the  street  would  not  be  injured.  If  they  neglected  this  duty,  they  would 
be  liable,  although  the  unsafe  condition  was  caused  by  a  stranger,  and 
although  they  did  not  know  it.  Their  liability  depended  upon  the  ques- 
tion whether  the  hatchway  was  dangerous  to  travellers  under  such  circum- 
stances that  the  occupant  of  the  building  was  responsible  for  the  injury 
suffered,  and  not  upon  the  question  as  to  who  negligently  did  the  act  which 
created  the  danger.  If  the  defendants,  or  a  servant  in  the  prosecution  of 
their  business,  negligently  uncovered  the  hatchway  and  allowed  it  to  re- 
main unguarded,  without  the  knowledge  of  the  plaintiffs,  whereby  the 
plaintiffs  from  their  relation  to  the  building  were  made  liable  to  the  person 
injured,  the  rule  as  to  joint  tort-feasors  does  not  apply,  but  the  plaintiffs  can 
maintain  this  action. 

The  ground  taken  by  the  defendants,  that  the  judgment  in  the  suit  by 
Meston  against  the  plaintifis  is  conclusive  against  the  right  to  maintain 
this  action,  cannot  be  sustained. 

Under  the  pleadings  in  that  suit,  the  judgment  may  have  been  rendered 
upon  the  ground  that  the  plaintiffs  were  liable  as  occupants  of  the  building, 
without  any  regard  to  the  question  whether  they  or  a  stranger  to  the  suit, 

1  114  Mass.  149. 
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removed  the  cover,  or  negligently  left  it  unguarded.  It  oonclusivelj  shows 
that  they  were  guilty  of  negligence  in  law  as  to  the  person  injured,  but  it 
does  not  show  that  they  were  participea  mminis  with  the  defendants,  and 
is  not  inconsistent  with  their  right  to  maintain  this  action. 

At  the  trial,  the  plaintiffs  offered  evidence  tending  to  show  that,  on  the 
day  when  the  accident  happened,  they  left  the  hatchway  in  a  reasonably 
safe  condition;  that  a  servant  of  the  defendants  in  the  course  of  their 
business,  without  the  knowledge  of  the  plaintiffs,  removed  the  cover,  and 
left  without  replacing  it  or  providing  any  barrier  or  warning ;  and  that, 
while  it  was  thus  open,  Mrs.  Meston  fell  in  and  was  injured. 

We  are  of  opinion  that  the  evidence  should  have  been  submitted  to  the 
jury*  C(ue  to  aUmdfor  triaL 

C.  E.  Train  and  J.  0.  Teele,  for  the  plaintiffs. 

A,  A.  Eannei/y  for  the  defendants. 


SECTION    III. 

UNDER  DURESS,   LEGAL  OR  EQUITABLE. 

TOMKINS  V.   BERNET. 
At  Nisi  Prius,  in  London,  before  Trebt,  C.  J.,  Hilary  Term,  1G93. 

[Reported  in  1  Salkeid,  22.1] 

Three  were  bound  in  an  usurious  obligation ;  one  of  them  paid  some 
part  of  the  money,  and  afterwards  the  obligee  brought  debt  against  another 

1  This  case  is  reported  in  Skinner,  411,  as  follows: — 

"  U|X)n  a  trial  at  Guildhall  in  an  indebitatus  assumpsit  for  money  received  to  the  nae 
of  the  plaintiff,  the  case  was,  the  plaintiff  was  co-obligor  with  J.  S.  to  the  defendant, 
and  between  J.  S.  and  the  d|;fendant  there  was  an  usurious  contract.  The  plaintiff  paid 
part  of  the  money  to  the  obligee,  and  after  pleaded  the  statute  of  usury  upon  this  bond, 
and  this  is  adjudged  an  usurious  bond  ;  upon  which  he  brought  this  action  for  the 
money  paid  before  the  bond  was  proven  usurious.  And  the  question  was,  if  the  action 
lay  ;  and  Holt,  C.  J.,  seemed  to  incline  strongly  that  it  did  not  lie.  For  here  there 
was  a  payment  actually  made  by  the  plaintiff  to  tlie  defendant  in  satisfaction  of  this 
usurious  contract.  And  if  they  will  make  such  contiticts,  they  ought  to  be  punished ; 
and  he  was  not  for  encouraging  such  kinds  of  ind/^itatm  (issnmpsits.  And  though  the 
case  was  objected  that  if  a  man  pay  money  upon  a  policy  of  assurance,  supposing  a  loss 
where  there  was  not  any  loss,  that  in  such  case  this  shall  be  money  received  to  the  nae 
of  the  payer,  he  admitted  it ;  because  here  the  money  was  paid  upon  a  mistake ;  the 
same  law  if  it  was  upon  a  fraud  in  the  receiver ;  but  in  the  principal  case,  he  was  of 
opinion  tit  supra^  and  said  that  he  would  not  encourage  these  actions  ;  but  that  it  is  like 
to  the  case  of  bribes  :  he  who  receives  it  ought  to  be  punished,  but  he  who  gives  them 
ought  not  to  be  encouraged  by  any  way  to  recover  his  money  again."  —  Ed. 
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of  the  obligors,  ivho  pleaded  the  statute  of  usury,  and  avoided  the  bond ; 
and  now  the  obligor  that  had  paid  some  part  of  the  money  without  cause 
to  the  obligee,  brought  an  indebitatus  (usumpnt  against  him  to  recover  baok 
that  money.  Treby,  C.  J.,  allowed  that  where  a  man  pays  money  on  a 
mistake  in  an  account,  or  where  one  pays  money  under  or  by  a  mere 
deceit,  it  is  reasonable  he  should  have  his  money  again ;  but  where  oue 
knowingly  pays  money  upon  an  illegal  consideration,  the  party  that  re- 
ceives it  ought  to  be  punished  for  his  offence,  and  the  party  that  pays  it  is 
parHceps  criminis ;  and  there  is  no  reason  that  he  should  have  his  money 
again,  for  he  parted  with  it  freely,  and  volenti  non  fit  injuria.  This  case 
was  cited  :  One  bound  in  a  policy  of  assurance,  believing  the  ship  to  be 
lost  when  it  was  not,  paid  his  money,  and  it  was  held  he  might  bring  an 
assumpsit  for  the  money.  One  was  employed  as  a  solicitor,  and  had 
money  given  him  to  bribe  the  custom-house  officers ;  and  he  laid  out  the 
money  accordingly.  Assumpsit  was  brought  against  the  solicitor  for  this 
money,  and  held  it  lay  not. 


BOSANQUETT  v.  DASHWOOD. 
In  Chancert,  before  Lord  Talbot,  C,  November  11,  1735. 

[Reported  in  Cases  Tempore  Talbot^  87.] 

The  plaintiffs  being  assignees  under  a  commission  of  bankruptcy  against 
the  two  Cottons,  brought  their  bill  against  Dashwood  the  defeudant,  as 
executor  of  Sir  Francis  Dashwood,  who  had  in  his  lifetime  lent  several 
sums  to  the  Cottons,  the  bankrupts,  upon  bonds  bearing  6/.  per  cent  inter- 
est ;  ^  and  had  taken  advantage  of  their  necessitous  circtimstances,  and 
compelled  them  to  pay  at  the  rate  of  10/.  per  cent,  to  which  they  sub- 
mitted, and  entered  into  other  agreements  for  that  purpose  ;  and  so  con- 
tinued paying  10/.  per  cent  from  the  year  1710  to  the  year  1724. 

It  was  decreed  at  the  Rolls  that  the  defendant  sj^ould  account ;  and  tliat 
for  what  had  been  really  lent,  legal  interest  should  be  computed  and  al- 
lowed ;  and  what  had  been  paid  over  and  above  legal  interest  should  be 
deducted  out  of  the  principal  at  the  time  paid  ;  and  the  plaintiifs  to  pay 
what  should  bo  due  on  the  account:  and  if  the  testator  had  received  more 
than  was  due  with  legal  interest,  that  was  to  be  refunded  by  the  defendant, 
and  the  bonds  to  be  delivered  up. 

Mr.  Solicitor-General  and  Mr.  Fazakerley  for  the  defendant. 

Lord  Chancellor.  There  is  no  doubt  of  the  bonds  and  contracts  there- 
in being  good :  but  it  is  the  subsequent  agreement  upon  which  the  question 
arises.  It  is  clear  that  more  has  been  paid  than  \q^a\  interest  That 
appears  from  the  several  letters  which  have  been  read,  and  which  prove  an 

1  Being  the  then  logal  interest. 
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agreement  to  pay  101,  per  cent,  and  that  from  Sir  Francis  Dash  wood's  re- 
ceipts ;  but  whether  the  plaintiffs  be  in  titled  to  any  relief  in  equity,  the 
money  being  paid,  and  those  payments  agreed  to  be  continued,  by  sev- 
eral letters  from  the  Cottons  to  Sir  Francis  Dashwood,  wherein  are  promises 
to  pay  off  the  residue,  is  now  the  question. 

m 

The  only  case  that  has  been  cited  that  seems  to  come  up  to  this,  is  that 
of  Tomkins  v.  Bemet ;  ^  which  proves  only,  that  where  the  party  has  paid  a 
sum  upon  an  illegal  contract,  he  shall  not  recover  it  upon  an  action  brought 
by  him.  And  though  a  court  of  equity  will  not  differ  from  the  courts  of 
law  in  the  exposition  of  statutes ;  yet  does  it  often  vary  in  the  remedies 
given,  and  in  the  manner  of  applying  them. 

The  penalties,  for  instance,  given  by  this  act,  are  not  to  be  sued  for  here  i 
nor  could  this  court  decree  them.     And  though  no  indebttaius  assumptii 
will  lie,  in  strictness  of  law,  for  recovering  of  money  paid  upon  an  usurious 
contract ;  yet  that  is  no  rule  to  this  court,  which  will  never  see  a  creditor 
running  away  with  an  exorbitant  interest  beyond  what  the  law  allows, 
though  the  money  has  been  paid,  without  relieving  the  party  injured.     The 
case  of  Sir  Thomas  Meers,  heard  by  the  Lord  Harcourt,  is  an  authority  in 
point,  that  this  court  will  relieve  in  cases,  which,  though  perhaps  strictly 
legal,  bear  hard  upon  one  party.     The  case  was  this :  Sir  Thomas  Meers 
had  in  some  mortgages  inserted  a  covenant,  that  if  the  interest  was  not 
paid  punctually  at  the  day,  it  should  from  that  time,  and  so  from  time  to 
time,  be  turned  into  principal,  and  bear  interest :  upon  a  bill  filed,  the 
Lord  Chancellor  relieved  the  mortgagors  against  this  covenant,  as  unjust 
and  oppressive.     So  likewise,  is  the  case  of  Broadway,  which  was  first  heard 
at  the  Bolls,  and  then  affirmed  by  the  Lord  Kino,  an  express  authority 
that  in  matters  within  the  jurisdiction  of  this  court  it  will  relieve,  though 
nothing  appears  which,  strictly  speaking,  may  be  called  illegal.     The  rea- 
son is,  because  all  those  cases  carry  somewhat  of  fraud  with  them.     I  do 
not  mean  such  a  fraud  as  is  properly  deceit ;  but  such  proceedings  as  lay  a 
particular  burden  or  hardship  upon  any  man  :  it  being  the  business  of  this 
court  to  relieve  against  all  offences  against  the  law  of  nature  and  re^on : 
and  if  it  be  so  in  cases  which,  strictly  speaking,  may  be  called  legal,  how 
much  more  shall  it  be  so,  where  the  covenant  or  agreement  is  against  an 
express  law  (as  in  this  case)  against  the  statute  of  usury,  though  the  party 
may  have  submitted  for  a  time  to  the  terms  imposed  on  him)  —  The  pay- 
ment of  the  money  will  not  alter  the  case  in  a  court  of  equity  ;  for  it  ouglit 
not  to  have  been  paid  :    and  the  maxims  of  volenti  non  Jit  injuria  will  bold 
as  well  in  all  cases  of  hard  bargains,  against  which  the  court  relieves,  as  in 
this.     It  is  only  the  corruption  of  the  person  making  such  bai^ins  that 
is  to  be  considered  :  it  is  that  only  which  the  statute  has  in  view ;  and  it  is 
that  only  which  intitles  the  party  oppressed  to  relief.     This  answers  the 
objection  that  was  made  by  the  defendant's  counsel,  of  the  bankrupts  being 

1  1  Salk.  22. 
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partieipes  criminis ;  for  thej  are  oppressed,  and  their  necessities  obliged 
them  to  submit  to  those  terms.  Nor  can  it  be  said  in  any  case  of  oppres- 
sion, that  the  party  oppressed  is  parttcepn  criminis ;  since  it  is  that  very 
hardship  ivhich  he  labors  under,  and  which  is  imposed  on  him  by  another, 
that  makes  the  crime.  The  case  of  gamesters,  to  which  this  has  been  c6m- 
pared,  is  no  way  parallel ;  for  there,  both  parties  are  criminal :  and  if  two 
persons  will  sit  down  and  endeavor  to  ruin  one  another,  and  one  pays  the 
money,  if  after  payment  he  cannot  recover  it  at  law,  I  do  not  see  that  a  court 
of  equity  has  anything  to  do  but  to  stand  neuter ;  there  being  in  that  case 
no  oppression  upon  one  party,  as  there  is  in  this.  Another  difficulty  was 
made  as  to  the  refunding :  but  is  not  that  a  common  direction  in  all  cases 
where  securities  are  sought  to  be  redeemed,  that  if  the  party  has  been  over- 
paid,  he  shall  refund?  Must  he  keep  money  that  he  has  no  right  to, 
merely  because  he  got  it  into  his  hands? — I  do  not  determine  how  it  would 
be,  if  all  the  securities  were  delivereii  up ;  this  is  not  now  before  me :  I 
only  determine  what  is  now  before  the  court ;  and  is  the  common  direction 
in  all  cases  where  securities  are  sought  to  be  redeemed. 

Aiid  90  affirmed  the  decree,  ike. 


SMITH  V.  BROMLEY. 

At  the  Sittings  at  Guildhall,  before  Lord   Mansfield,  C.  J.,  after 

Easter  Term,  1760. 

[Reported  in  2  Douglas,  696.] 

Action  for  money  had  and  received  to  the  plaintiff's  use ;  upon  this  case  : 
The  plaintid's  brother  having  committed  an  act  of  bankruptcy,  the  defend- 
ant, being  his  chief  creditor,  took  out  a  commission  against  him,  but, 
afterwards,  finding  no  dividend  likely  to  be  made,  refused  to  sign  his  cer- 
tificate. But  on  frequent  application  and  earnest  entreaties,  made  by  the 
bankrupt  to  one  Oliver,  a  tradesman  in  town,  who  was  an  intimate  friend 
of  the  defendant,  who  lived  in  Cheshire,  he  got  Oliver  to  write  to  the  de- 
fendant several  times,  and  he  at  last  prevailed  on  the  defendant  to  send 
him,  Oliver,  a  letter  of  attorney,  empowering  him  to  sign  the  certificate, 
which  Oliver  would  not  do,  unless  the  bankrupt,  or  somebody  for  him, 
would  advance  40/.  and  give  a  note  for  20/.  more,  and  which,  on  Oliver's 
signing  the  certificate  for  the  defendant,  the  plaintiff  (who  was  the  bank- 
rupt's sister),  paid,  and  gave  to  Oliver  accordingly,  who  thereupon  gave 
her  a  receipt  for  the  money,  promising  to  return  it  if  the  certificate  was 
not  allowed  by  the  Chancellor.  The  certificate  was  allowed.  The  plain- 
tiff afterwards  brought  her  action  against  Oliver  to  recover  back  the  40/. 
from  him,  but,  that  action  coming  on  to  be  tried  before  Lord  Mansfield, 
at  Guildhall,  at  the  sittings  after  last  Trinity  term,  and  it  then  appearing 
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that  Oliver  had  actnnlly  paid  over,  or  accoimted  for,  the  40/.  to  Bromley, 
and  his  lordship  being  clearly  of  opinion  that  this  action  would  not  lie 
against  the  plaintiff's  own  agent,  'who  had  actually  applied  the  money  to 
the  purpose  for  which  it  was  paid  to  him,  the  plaintiff  was  nonsuited  in  that 
action  ;  and  now  she  brought  this  action  against  Bromley  himself;  which 
coming  on  to  be  tried,  it  was  proved  that  the  money  was  received  by 
Oliver,  and  paid  over  to  the  defendant. 

It  was  contended  for  the  plaintiff,  that  this  money  was  paid  either  with- 
out consideration,  or  upon  one  that  was  illegiil,  and,  in  either  case,  was 
recoverable  back  by  this  action. 

For  the  defendant,  it  was  argupd,  that  there  was  certainly  a  considera- 
tion for  the  payment  of  the  money,  to  wit,  the  signing  of  the  bankrupt's 
certificate ;  That,  if  this  consideration  was  illegal,  the  plaintiff  was  particeps 
criminis,  had  paid  it  voluntarily  and  knowingly,  and  without  any  deceit, 
and  so  was  within  the  case  of  Tomkins  v,  Bemet ;  ^  but  that  there  was 
nothing  illegal  in  it ;  for  it  was  the  money  of  a  third  person,  and  so  no 
diminution  of  the  bankrupt's  effects,  or  fraud  upon  his  creditors ;  in  which 
case  only,  whereby  the  distribution  becomes  unequal,  is  there  any  iniquity 
in  receiving  a  consideration  for  signing  the  certificate.  That,  if  the  legisla- 
ture had  intended  that  money  paid  upon  such  consideration  should  be  con- 
sidered as  illegally  paid,  they  would  have  made  it  part  of  the  clause  in  5 
Geo.  2,  c.  30,  which  makes  void  bonds,  bills,  and  other  securities  given 
for  this  purpose,  in  the  same  manner  as  in  the  statute  against  gaming,  — 
there  is  an  express  provision  for  the  recovering  back  of  money  lost  at  play. 
That  courts  of  justice  had  always  construed  that  clause  of  5  Geo.  2,  c.  30, 
in  a  strict  manner,  as  appeared  by  the  case  of  Lewis  v.  Chase,'  and  which 
case,  as  to  the  merits,  seemed  to  be  less  fsivorable  for  the  creditor  than  the 
present ;  for,  there,  the  bankrupt  himself,  not  the  third  person,  gave  a  bond 
for  the  whole  debt,  in  consideration  of  a  creditor's  withdmwing  a  petition 
he  had  preferred  to  the  Great  Seal  against  the  allowance  of  the  bankrupt's 
certificate.  That  in  the  present  case,  if  there  was  any  guilt,  the  plaintiff 
was  more  guilty  than  the  defendant,  for  he  had  received  very  little  towards 
his  debt,  which  was  1150/.  That,  if  the  plaintiff  had  become  security  for 
her  brother  the  bankrupt,  before  the  act  of  bankruptcy,  the  defendant 
might  have  received  the  money  of  her,  without  any  imputation ;  and  that, 
if  a  third  person  afterwards  voluntarily  paid  what  she  might  before  have 
become  bound  for,  without  any  hurt  to  the  bankrupt's  other  creditors, 
there  was  no  iniquity  in  the  creditor's  taking  the  money,  so  as  it  did  not 
amount  to  his  whole  debt. 

But  Lord  Mansfield  was  of  a  diffei*ent  opinion.  He  said,  it  was  iniqui- 
tous and  illegal  in  the  defendant  to  take,  and,  therefore,  it  was  so  to 
detain  this  40/.     If  a  man  makes  use  of  what  is  in  his  own  power  to  ex- 

1  H.  6  Will.  3,  at  N.  Pr.,  before  Treby,  Chief  Justice,  1  Salk.  22. 
8  Cane.  E.  1720, 1  P.  Wms.  620. 
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tort  money  from  one  in  distress,  it  is  certainly  illegal  and  oppressive, 
and,  whether  it  was  the  bankrupt  or  his  sister  that  paid  the  mouey,  it  is 
the  same  thing.  The  taking  money  for  signing  certificates  is  either  an  op- 
pression on  the  bankrupt  or  his  family,  or  a  fraud  on  his  other  creditors. 
It  was  a  thing  wrong  in  itself,  l)efore  any  provision  was  made  against  it  hy 
statute ;  for,  if  the  bankrupt  has  conformed  to  all  the  law  requires  of  him, 
and  has  fairly  given  np  his  all,  the  creditor  ought  in  justice  to  sign  his 
certificate ;  but,  on  the  other  hand,  if  the  bankrupt  has  been  guilty  of  any 
fmud  or  concealment,  the  creditor  ought  not  to  sign  for  any  consideration 
whatever.  If  any  near  relation  is  induced  to  pay  the  money  for  the  bank- 
rupt, it  is  taking  an  unfair  advantage,  and  torturing  the  compassion  of  his 
family  ;  if  it  is  the  money  of  the  bankrupt  himself,  it  is  giving  one  creditor 
bis  debt  to  the  exclusion  of  the  others,  and  a  fraud  upon  them.  As  to  the 
case  cited  from  Peere  Williams,  that  only  affected  the  person  who  peti- 
tioned. There  might  have  been  sufficient  of  the  creditors  in  number  aud 
value  to  sign  without  him,  and  he  had  a  right  to  compromise  it  upon  what 
terms  he  pleased.  The  petitioning,  or  not,  was  entirely  in  his  own  power, 
and  not  like  the  present  case.  It  is  argued,  that,  as  the  plaintiff  founds 
her  claim  on  an  illegal  act,  she  shall  not  have  relief  in  a  court  of  justice. 
But  she  did  not  apply  to  the  defendant  or  his  agent  to  sign  the  cei*tificate 
on  an  improper  or  illegal  consideration ;  but,  as  the  defendant  insisted 
upon  it,  she,  in  compassion  to  her  brother,  paid  what  he  required.  If  the 
act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of  public  policy, 
there  the  party  paying  shall  not  have  this  action  ;  for  where  both  parties 
are  equally  criminal  against  such  general  laws,  the  rule  is  patior  est  con' 
ditio  defendentis}  But  there  are  other  laws,  which  are  oUculated  for  the 
protection  of  the  subject  against  oppression,  extortion,  deceit,  &c.  If  such 
laws  are  violated,  and  the  defendant  takes  advantage  of  the  plaintiff's  con- 
dition or  situation,  there  the  plaintiff  shall  recover;  and  it  is  astonishing 
that  the  Reports  do  not  distinguish  between  the  violation  of  the  one  sort 
and  the  other.     As  to  the  case  of  Tomkins  v.  Bemet,  it  has  been  often 

*  The  tnie  test  for  determiniTig  whether  or  not  the  plaintiff  and  the  defendnnt  were 
in  pari  delicto,  is  by  considering  whether  the  plaintiff  conld  make  out  his  case  otherwise 
than  through  the  medinm  and  by  the  aid  of  the  illegal  transaction  to  which  he  was  him* 
self  a  party  (Simpeon  v.  Blosa,  7  Tannt  246  ;  Fnvaz  v.  Nichols,  2  C.  B.  501).  —  Mel- 
LOR,  J.,  in  Taylor  v.  Choater,  L.  B.  4  Q.  B.  309,  814. 

It  is  argued  on  the  plaintiffs  behRlf  that  the  claim  which  he  makes  Is  for  money  bad 
and  received,  traced  distinctly  to  Thaxter's  hands,  and  held  hy  a  contract  tainted  with  no 
illegality  ;  that  the  defendant  in  order  to  resist  the  claim  is  obliged  to  set  up  an  illegal 
agreement,  and  rely  upon  it,  and  that  this  necessity  is  the  tiist  as  to  the  equality  of  the 
delict.  However  ingenious  this  suggestion  may  be,  it  can  hardly  prevent  the  court  from 
taking  the  whole  transaction  together  and  considering  what  it  is  in  substance  and  effect. 
The  application  of  the  maxim  in  pari  delicto^  etc.,  does  not  depend  upon  any  technical  nile 
as  to  which  party  is  the  first  to  urge  it  upon  the  court  in  the  pleading.  In  practice,  it  is 
usually  insisted  upon  by  the  defendant  in  answer  to  a  pnvia  facie  case.  —  Wells,  J.,  in 
Sampson  v,  Shaw,  101  Mass.  145, 151.  [£d.] 
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mentioned,  and  I  have  often  had  occasion  to  look  into  it;  but  it  is  so 
loosely  reported,  and  stuffed  with  such  strange  arguments,  that  it  is  difficult 
to  make  anything  of  it.  One  book  says  it  was  determined  by  Lord  Holt  ; 
another,  by  Lord  Treby.  Certain  it  is,  it  was  only  a  Nisi  Prius  case.  I 
think  the  judgment  may  have  been  right,  but  the  reporter,  Salkeld,  not  prop- 
erly acquainted  with  the  facts,  has  recourse  to  false  reasons  in  support  of  it. 
The  case  must  have  been,  as  I  take  it,  an  action  to  recover  back  what  had 
been  paid,  in  part  of  principal  and  legal  interest  upon  an  usurious  con- 
tract ;  and  therefore,  the  action  would  not  lie,  for  so  far  as  principal  and 
legal  interest  went,  the  debtor  was  obliged  in  natural  justice  to  pay,  there- 
fore he  could  not  recover  it  back.  But  for  all  above  legal  interest,  equity 
will  assist  the  debtor  to  retain,  if  not  paid,  or  an  action  will  lie  to  recover 
back  the  surplus,  if  the  whole  has  been  paid.'  The  reporter,  not  seeing  this 
distinction,  has  given  the  absurd  reason,  that  volenti  non  Jit  injuria;  and, 
therefore,  the  man,  who  from  mere  necessity  pays  more  than  the  other 
can  in  justice  demand,  and  who  is  called,  in  some  books,  the  slave  of  the 
leuder,  shall  be  said  to  pay  it  willingly,  and  have  no  right  to  recover  it 
back,  and  the  lender  shall  retain ;  though  it  is  in  order  to  prevent  this 
oppression  and  advantage  taken  of  the  necessity  of  others,  that  the  law 
has  made  it  penal  for  him  to  take  !  This  kind  of  reasoning  is  equally  ap- 
plicable to  the  case  of  a  bailiff  who  takes  garnish-money  from  his  prisoner. 
It  is  wrong  for  the  bailiff  to  take  it,  and  it  is  therefore  wrong  for  the  other 
to  tempt  him,  and  volenti,  etc  and  therefore  he  shall  not  recover  it  back  ; 
but  this  has  been  determined  otherwise.  The  case  of  money  given  to  a 
solicitor  to  bribe  a  custom-house  officer,  cited  in  that  of  Tomkins  v,  Bemet, 
is  against  his  own  agent,  and,  therefore,  he  cannot  recover.  But  the 
present  is  the  case  of  a  transgression  of  a  law  made  to  prevent  oppression, 
either  on  the  bankrupt,  or  his  family,  and  the  plaintiff  is  in  the  case  of  a 
person  oppressed,  from  whom  money  has  been  extorted,  and  advantage 
taken  of  her  situation  and  concern  for  her  brother.  This  does  not  depend 
on  general  reasoning  only ;  but  there  are  analogous  cases,  as  that  of  Astley 
V.  Reynolds.'  There,  the  plaintiff  having  pawned  some  goods  with  the 
defendant  for  20/.  he  refused  to  deliver  them  up,  unless  the  plaintiff  would 
pay  him  10/.  The  plaintiff  had  tendered  4/.,  which  was  more  than  the 
legal  interest  amounted  to ;  but,  finding  that  he  could  not  otherwise  get 
his  goods  back,  he  at  last  paid  the  whole  demand,  and  brought  an  action 
for  the  surplus  beyond  legal  interest,  ns  money  had  and  received  to  his  use, 
and  recovered.  It  is  absurd  to  say,  that  any  one  transgresses  a  law  made 
for  his  own  advantage,  willingly.  Put  the  case,  that  a  man  pawns  another s 
goods ;  the  right  owner  might  be  obliged  to  j.iay  more  than  the  value,  and 
would  have  no  relief,  if  this  action  will  not  lie.  As  to  the  case  of  usury,  it 
was  decided  both  by  Lord  Talbot,  and  Lord  Hardwicke,  in  the  case  of 

1  Browning  v,  Morris,  Cowp.  790,  792,  accord  {setnble),  per  Ld.  Mansfield.  —  En. 
s  B.  R.  M.  5  Geo.  2,  2  Str.  915. 
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Bosanquett  v,  Dashwood,^  on  a  bill  brought  to  compel  the  defendant  to  re- 
fund what  he  had  received  above  principal  and  legal  interest,  that  the  sur- 
plus should  be  repaid.  Upon  the  whole,  I  am  persuaded  it  is  necessary, 
for  the  better  support  and  maintenance  of  the  law,  to  allow  this  action ; 
for  no  man  will  venture  to  take,  if  he  knows  he  is  liable  to  refund.  Where 
there  is  no  temptation  to  the  contrary,  men  will  always  act  right. 
,  The  jury,  under  his  lordship's  direction,  found  a  verdict  for  the  plaintiff, 
with  iOL  damages. 


WILLIAMS  V.   HEDLEY. 
In  the  Kino's  Bench,  May  2,  1807. 

[Reported  in  8  Etist,  878.] 

After  this  case  had  been  argued  in  the  last  term,  upon  a  rule  granted 
in  Michaelmas  term  preceding  to  show  cause  why  the  verdict,  which  had 
been  obtained  for  the  plaintiff  at  the  trial  before  Lord  Ellenbobouqh  at 
Guildhall,  should  not  be  set  aside  and  a  new  trial  had,  by  Sir  F.  Gibbs  and 
Wigley  in  support  of  the  rule,  and  by  Garrow,  Marryat^  and  Lawes  against 
it ;  the  case  stood  over  for  consideration  till  this  term,  when  the  opinion  of 
the  court  was  delivered  by 

Lord  Ellenbobouoh,  C.  J.  This  was  an  action  for  money  had  and  re- 
ceived, brought  to  recover  the  sum  of  965/.  0«.  8c/.,  as  having  been  unduly 
obtained  by  the  defendant  from  the  plaintiff,  under  an  agreement  to  com- 
promise a  qui  tarn  action  for  penalties  of  usury,  brought  by  the  defendant 
against  the  plaintiff,  on  the  ground  of  certain  usurious  transactions  which 
had  taken  place  between  the  plaintiff  Williams  and  one  Eagleton.  This 
sum  of  965/.  Os,  ScL  was  the  amount  of  the  debt  which  had  been  owing 
from  Eagleton  to  Hedley  and  his  partner;  and  the  jury,  to  whom  the 
question  was  left  at  the  trial,  found  that  the  payment  of  this  debt  of 
Eagleton  by  the  plaintiff  to  the  defendant  was  obtained  from  the  plaintiff 
under  the  terror  of  the  above  mentioned  action  of  usury  brought  by  the 
defendant,  and  then  depending  against  him,  and  through  the  means  of  an 
agreement  between  the  parties  to  compromise  that  action ;  and  the  plain- 
tiff thereupon  recovered  a  veixlict  against  the  defendant  for  the  amount  of 
the  money  he  had  so  obtained  from  him.  Upon  the  motion  for  a  new  trial 
two  .oi>jection8  have  l)een  taken  to  the  plaintiff's  right  to  recover :  the  first 
was,  that  the  plaintiff  was  in  pari  delicto  with  the  defendant,  as  to  the 
illegal  compromise  of  the  penal  action,  and  on  thnt  account  not  entitled 
to  recover.  The  second  objection  was,  that  as  Elagleton's  assignees  had, 
after  his  bankruptcy,  recovered  this  money  against  the  defendant  and  his 

1  Cane.  M.  8  Geo.  2,  Ca.  temp.  Talb.  38. 
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partner,  as  money  received  by  tbem  for  the  use  of  the  assignees,  the  plaiu- 
tiff  could  not  now  recover  the  money  agiiiust  the  defendant ;  ^  the  plaintiff 
having,  as  was  contended  on  the  behalf  of  the  defendant,  enabled  Eagletou's 
assignees  to  recover  that  money  from  him  and  his  partner,  and  thereby 
estopped  himself  now  to  recover  it  from  the  defendant.  But  as  there  was 
no  evidence  given  at  the  trial  of  any  act  done  on  the  part  of  Williams,  the 
plaintiff,  in  order  to  enable  the  assignees  to  recover,  or  which  could  be  con- 
sidered as  rendering  him  in  any  degree  privy  to  that  suit,  or  liable  for  its 
consequences,  that  objection  fell  to  the  ground  for  want  of  its  necessary 
foundation  in  point  of  fact.  The  first  of  these  two  objections  is  therefore 
the  only  one  which  remains  to  be  considered.  The  answers  given  to  it  on 
the  part  of  the  plaintiff  were,  first,  that  the  plaintiff,  who  was  defendant 
in  the  action  for  usury,  was  not  prohibited  by  the  statute  18  Eliz.  c.  5,  f.  4, 
from  agreeing  to  this  composition,  and  paying  the  money  which  Hedley 
i*eceived  under  it ;  but  that  the  prohibition  and  penalties  of  the  statute,  in 
this  respect,  solely  attached  upon  and  were  confined  to  the  informer  or 
plaintiff  in  the  penal  action,  *'or  other  persons  concerned  in  suing  out 
process,  making  of  composition,  or  other  misdemeanor,  contrary  to  that 
statute  ] "  and  did  not  attach  upon  or  extend  to  the  defendant,  the  person 
compounded  with ;  in  other  words,  that  it  was  the  object  of  the  statute  t-o 
punish  and  restrain  the  parties  using  such  color,  and  availing  themselves 
of  the  pretence  of  such  offence,  for  the  purpose  of  exaction,  and  not  the 
party  who  was  the  object  of  such  exaction.  And  such  indeed,  by  compar- 
ing the  language  of  the  4th  sec.  of  this  statute,  by  which  the  penalties  are 
created,  with  the  language  of  the  3d  sec,  by  which  the  prahibition  is  de- 
clared, appears  to  have  been  the  true  sense  and  intention  of  the  legislature. 
The  "  making  composition,"  the  **  taking  money  reward  or  promise  of  re- 
ward for  himself,  or  the  use  of  another,"  which  are  made  so  highly  penal 

^  So  far  as  regarded  this  objection,  the  facts  of  the  case  on  the  motion  for  a  new  trial 
were  stated  to  be  the.se.  Eogleton  was  indebted  to  several  persons,  and  amongst  others 
to  Earner  &  Co.  in  965/.  Os.  Sti.  (the  sum  now  recovered),  and  was  arrestixi  by  them  for 
that  sum.  The  plaintiff  Williams  and  Clai-ence  his  partner  were  bail  for  Eagleton  in 
that  action,  and  afterwai*ds  surrendered  Inm  into  custody  in  discharge  of  themselves. 
Eagleton  had  disclosed  to  his  creditors  certain  transactions  between  him  and  the  plain- 
tiff, which,  if  tine,  were  usurious  :  in  conseqtience  of  which  a  qui  tam  action  was  bronght 
in  the  name  of  Hedley,  the  present  defendant,  agiuuHt  Williams  ;  pending  which  the 
compromise  in  question  took  place,  by  virtue  of  which  the  sum  of  965/.  0«.  Sd,  wns, 
with  the  consent  of  Hedley,  paid  by  Clarence,  for  Williams,  to  Earner  &  Co.,  as  for 
£agleton*s  debt  and  as  his  money  ;  and  the  proceedings  in  the  penal  action  were  gotten 
rid  of  by  entering  up  judgment  of  nonsuit  against  the  common  informer  for  not  proceed- 
ing to  tiial ;  and  Eagleton  was  discharged  as  from  Eamer  &  Co's  suit.  Eagleton  bow- 
ever  continued  in  custody  at  the  suit  of  other  creditors;  and  afterwards  berame  bankrupt, 
in  consequence  of  such  imprisonment,  as  of  a  time  before  the  ]Hiyment  of  the  money  to 
Eamer  &  Co.  This  money  the  assignees  recovered  from  Hpdl«*y  the  plaintiff  in  the  qvi 
tam  action,  as  money  of  Eagleton's  received  by  him  to  their  use,  and  paid  over  by  his 
authority  to  Eamer  &  Co.  after  Eagleton's  bankruptcy.  —  Reporter* $  Noic 
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in  the  party  guilty  of  those  offences  by  the  4th  sec.  of  tne  statute,  are  mis- 
demeanors contrary  \o  the  true  intent  and  meaning  of  the  act,  as  declared 
in  the  immediately  preceding  sections ;  in  which  the  only  offence  specifi- 
cally prohibited  is  the  ''informers  or  plaintiffs  con)pounding  or  agreeing 
with  any  person  or  persons  offending  or  surmised  to  offend  against  any 
penal  statute,  etc." ;  and  not  *'  the  being  compounded  or  agreed  with,  as  a 
defendant,  in  such  information  or  suit."  And  in  Pie's  case,^  Lord  Hobart 
considers  this  statute  in  the  same  point  of  view ;  viz.,  *'  as  made  for  the  ease 
of  the  subject,  and  for  the  avoiding  and  preventing  of  vexations  by  infor- 
mations." Assuming,  however,  that  the  defendant,  the  person  compounded 
with,  is  not  within  the  express  prohibitions  and  penalties  of  the  act',  it  is 
still  contended,  that  as  the  act  of  the  defendant  co-operated  with  that  of 
the  plaintiff  in  produciug  the  mischief  meant  to  be  prevented  and  restrained 
by  the  statute  in  question,  it  is  so  far  illegal,  on  the  part  of  the  defendant 
himself,  as  to  preclude  him  from  any  remedy  by  suit  to  recover  back  money 
paid  by  him  in  furtherance  of  that  object ;  and  that  if  he  be  not  therefore 
to  be  considered  as  strictly  in  pari  delicto  with  the  plaintiff,  he  is  at  any 
rate  particeps  criminis,  and  in  that  respect  not  entitled  to  recover  from  his 
co-delinquent  money  which  he  had  paid  him  in  the  course  and  prosecution 
of  their  mutual  crime.  But  although  this  rule  applies  (as  was  said  by 
Lord  Mansfield,  in  Smith  v.  Bromley*),  "if  the  act  be  in  itself  immoral, 
or  a  violation  of  the  general  laws  of  public  policy:"  yet  in  the  case  of 
other  laws,  "  which  are  calculated  for  the  protection  of  the  subject  against 
oppression,  extortion,  and  deceit;"  Lord  Mansfield  lays  down  that  "if 
such  laws  be  violated,  and  the  defendant  take  advantage  of  the  plaintiff's 
condition  or  situation,  then  the  plaintiff  shall  recover."  And  in  the  case 
of  Browning  v,  Morris,*  Lord  Mansfield  displays  and  enforces  this  distinc- 
tion ;  and  refers  to  the  case  of  Jaques  v.  Golightly  in  C.  P.  before  Lord 
Chief  Justice  Db  Gret,  where  the  same  principles  were  adopted  by  the 
Chief  Justice  in  the  determination  of  that  case.  In  respect  to  the  criminal 
offence  of  compounding,  the  plaintiff  Williams  was  the  person  whose  situa- 
tion was  taken  advantage  of  by  the  other  party  to  the  composition  \  against 
which  party  the  prohibitions  and  penalties  of  the  statute  of  the  18  Eliz.  are 
particularly  levelled.  It  is  no  answer  to  this  that  Williams  the  plaintiff 
had  been  criminal  in  another  matter,  and  towards  another  person,  viz., 
Eagleton,  in  the  u^rious  dealings  with  him ;  for  that  criminality  was  per- 
fectly collateral  to  the  offence  of  compounding  now  under  consideration ; 
and  his  very  consciousness  of  those  usurious  dealings,  and  the  dread  of  the 
consequences  which  might  result  therefrom,  laid  him  more  completely  at 
the  mercy  of  Hedley,  and  enabled  him  to  effectuate  the  extortion  which  is 
the  foundation  of  this  action.  Indeed  if  the  objection  of  particepn  criminis 
were  allowed  to  hold  in  its  full  extent,  none  of  the  cases  above  mentioned 
could  have  been  determined;  nor  could  the  party  paying  usurious  interest 

1  Hutt.  86.  «  Dongl.  696,  n.  «  Cowp,  792. 
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recover  back  the  excess  beyoud  legal  interest,  ib  he  is  constantly  allowed 
to  do ;  and  which  is  particularly  taken  notice  of  and  lii^ed  by  Lord  Mans- 
field in  his  judgment  in  the  case  of  Browning  v.  Morris.  Upon  the  au- 
thority, therefore,  of  the  cases  above  cited,  as  applied  to  the  £a.ct8  of 
the  case  before  us;  and  founding  ourselves  upon  the  distinction  taken 
and  relied  upon  in  those  cases  in  favor  of  the  party  for  whose  benefit 
the  provisions  of  the  law  which  has  been  violated  were  peculiarly 
made,  and  of  whose  situation  advantage  has  been  unduly  taken ;  we 
are  of  opinion  that  this  action  was,  under  the  circumstances  of  this 
case,  maintainable;  and  therefore  that  the  rule  for  a  new  trial  must  be 
discharged. 


SMITH  V.  CUFF. 
In  the  Kino's  Bench,  April  29,  1817. 

[Reported  in  6  Maule  fr  Selwifn,  160.] 

Assumpsit  for  money  paid,  had,  and  received,  and  on  an  account  stated. 
Plea,  non  assumpsit.  On  the  trial  before  Lord  Ellbnborocoh,  C.  J.,  at 
the  London  sittings  after  Easter  term,  1816,  the  plaintiff  was  nonsuited, 
subject  to  the  opinion  of  the  court  upon  the  following  case :  — 

In  July,  1815,  the  plaintiff,  who  was  a  trader,  became  insolvent,  and  at 
a  meeting  of  his  creditors,  at  which  the  defendant  was  not  present,  offered 
them  a  composition  of  10<.  in  the  pound.  The  following  memorandum  of 
agreement,  bearing  date  the  1st  of  August,  1815,  was  accordingly  entered 
into :  — 

"  We,  the  undersigned  creditors  of  Thomas  Smith,  do  agree  to  accept 
a  composition  of  10s.  in  the  pound  on  our  respective  debts,  the  same  to  be 
secured  by  bills  of  exchange  for  Ss,  in  the  pound,  at  two  months,  drawn  by 
Mr.  Smith  and  accepted  by  Mr.  Beckwith,  and  by  other  bills,  accepted 
only  by  Smith,  for  2a  in  the  pound,  at  twelve  months." 

The  defendant,  at  the  time  of  the  making  of  this  agreement,  was  a 
creditor  for  435/.  12s,  8<£.,  and  as  such  was  applied  to  by  Messrs.  Glutton, 
the  plaintiff's  attorneys,  to  come  into  the  composition  and  sign  tbe  agree- 
ment ;  but  at  that  time  he  refused,  saying  he  must  first  see  the  plaintiff. 
On  the  2d  of  August  the  defendant  wrote  to  the  plaintiff  the  following 

letter :  — 

"  2d  August,  1815. 

"  Sir,  —  Messrs.  Glutton  &  Go.  have  called  on  me  twice ;  not  meeting, 
have  left  word  will  call  to-morrow  morning  at  eight  o'clock.  Merely 
apprise  you  shall  give  them  the  same  answer ;  will  have  a  commission  of 
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bankruptcy,  or  payment  of  the  whole  by  instalments.     So,  if  anything 
fresh  to  say,  had  better  let  me  know  previous  to  that  time. 

(Signed)  *'  J.  Cuff,  Jun ." 

On  the  3d  of  August  the  defendant  again  wrote  to  the  plaintiff,  as 

follows :  — 

"  3d  August,  1815. 

"Sir,  —  Messrs.  Harben  &  Co.  have  presented  a  paper  to  sign  for  a 
composition,  which  have  refused  to  accede  to.  It  now  only  remains  to 
take  the  steps  stated  before,  as  it  is  only  waste  of  time  to  wait  longer. 

(Signed)  "  Jos.  Cuff  &  Co." 

"  Merely  write  this  to  apprise  you  the  state  of  the  affairs.  My  debt  was 
evidently  contracted  when  well  known  to  yourself  of  your  insolvency." 

In  consequence  of  this  communication,  the  plainti£f  agreed  to  give  the 
defendant  two  promissory  notes,  one  for  174/.  6s.  Id.,  and  the  other  for 
43/.  1  Is.  3cf.,  to  make  up  the  full  amount  of  his  debt ;  which  two  promis- 
sory notes,  one  dated  the  25th  of  July,  1815,  at  nine  months  after  date, 
for  value  received,  the  other  bearing  the  same  date  and  of  the  like  import,  at 
thirteen  months  after  date,  were  made  by  the  plaintiff  and  delivered  to  the 
defendant ;  but  there  was  no  evidence  at  the  trial  when  these  notes  were 
so  made  and  delivered. 

On  the  7th  of  August  the  defendant  signed  the  agreement  of  composir 
tion,  and  on  the  11th  a  bill  of  exchange  for  174/.  ds.  Id.,  drawn  by  the 
plaintiff  and  accepted  by  Beckwith,  and  also  a  promissory  note  for  43/.  lis. 
3c/.,  made  by  the  plaintiff  confonnably  to  the  last-mentioned  agreement, 
respectively  dated  the  1st  of  August,  1815,  were  delivered  to  the  defend- 
ant for  the  full  amount  of  lOs.  in  the  pound  on  the  whole  of  his  said  debt ; 
and  he  then  executed  a  release  with  the  other  creditors.  By  this  instni- 
ment,  after  reciting  that  Smith  stood  indebted  to  the  re-lessees  in  the 
several  sums  set  opposite  to  their  respective  names,  which  he  was  unable 
to  satisfy,  and  had  therefore  applied  to  them  to  accept  a  composition  of 
lOs.  in  the  pound,  to  be  secured  by  bills  of  exchange  for  Ss.  in  the  pound 
(drawn  and  accepted  as  in  the  agreement  mentioned),  and  by  promissory 
notes  for  2s.  in  the  pound  (drawn  as  in  the  agreement  mentioned),  and 
which  they  had  consented  to  take  in  full  satisfaction  of  their  respective 
debts;  the  several  parties  to  those  presents,  in  consideration  of  the  said 
bills  of  exchange  and  promissory  notes  being  given  to  them  respectively  at 
or  before  the  sealing  and  delivery  of  those  presents,  the  receipt  whereof 
they  thereby  respectively  acknowledged,  remised,  released,  and  discharged. 
Smith,  his  heirs,  executors,  and  administrators  of  and  from  all  and  all 
manner  of  action,  suit,  causes  of  action,  bills,  bonds,  debts,  etc.,  claims  and 
demands  whatsoever,  both  at  law  or  in  equity,  which  against  Smith  each 
or  every  of  them  then  had  or  thereafter  might  have  by  reason  of  all  and 
every  the  debts  to  them  respectively  due  and  owing  from  Smith,  or  by 


516  SMITH  V.   CUFF.  [CHAP.  V. 

reason  of  any  other  matter,  cause,  or  thing  whatsoever,  from  the  beginning 
of  the  world  unto  the  day  next  before  the  day  of  the  date  of  those  presents 
(save  only  the  aforesaid  bills  of  exchange  and  promissory  notes) ;  and  the 
said  several  creditors  did  for  themselves  severally,  and  for  their  respective 
heirs,  executors,  and  administrators,  etc.,  covenant,  in  pursuance  of  the 
terms  of  the  release,  not  to  bring  actions,  etc.,  against  Smith.  Proviso,  that 
if  Beckwith  and  Smith,  or  one  of  them,  should  not  duly  pay  their  bills  for 
Ss.  in  the  pound,  or  if  Smith  should  not  duly  pay  his  promissory  notes  for 
28.  in  the  pound,  the  release  and  covenants  of  the  creditors  whose  bills  or 
notes  should  not  be  paid  should  be  void.  Beckwith's  acceptance  for  Ss.  in 
the  pound  on  the  defendant's  debt  was  duly  paid.  The  plaintiff's  note  for 
the  remaining  2s.  in  the  pound  was  not  duo  at  the  time  of  the  triaL  The 
note  for  174^.  5s.  Id.  given  by  the  plaintiff  to  the  defendant  was,  about  two 
months  before  it  became  due,  indorsed  and  delivered  by  the  defendant  to  one 
Douglass,  with  whom  he  had  previous  dealings  in  trade,  and  who  gave  him 
his  acceptance  for  the  amount,  that  being  more  negotiable  than  a  promis- 
sory note.  About  a  month  before  it  became  due,  the  defendant  wrote  to 
the  plaintiff  as  follows  :  — 

"  25th  March,  1816. 

"  Sir,  —  Since  seeing  you  I  resolved  to  let  the  matter  in  question  take 
its  course,  merely  apprise  you  the  parties  who  have  got  it  will  enforce  the 
matter ;  therefore,  of  course  you  will  be  prepared  to  prevent  personal 
inconvenience.  (Signed)  **  Jos.  Cuff  &  Co." 

The  note  was  at  Douglass's  bankers  when  it  became  due,  and  was  never 
returned  to  the  defendant,  but  was  put  by  Douglass  into  the  hands  of  the 
defendant's  attorney  in  the  present  action,  he  having  been  recommended 
to  him  by  the  defendant.  An  action  was  accordingly  brought  upon  It; 
and  the  plaintiff^  on  the  3d  of  May,  1816,  before  the  commencement  of  the 
present  action,  paid  the  full  amount  and  interest,  with  costs,  and  the  debt 
was  immediately  paid  over  by  the  attorney  to  Douglass.  The  present  action 
is  brought  to  recover  the  said  sum  of  174^.  5s.  Id,,  the  excess  beyond  the 
said  composition  of  10a.  in  the  pound. 

If  the  court  should  be  of  opinion  that  the  plaintiff  is  entitled  to  maintain 
the  action,  a  verdict  to  be  entered  for  the  plaintiff;  if  otherwise,  the  non- 
suit to  stand. 

Comyn  for  the  plaintiff. 

Campbell,  contra. 

Lord  Ellenborouoh,  C.  J.  This  is  not  a  case  of  par  delictum;  it  is 
oppression  on  one  side,  and  submission  on  the  other;  it  never  can  be 
predicated  as  par  delictum  when  one  holds  the  rod  and  the  other  bows 
to  it.  There  was  an  inequality  of  situation  between  these  parties:  one 
was  creditor,  the  other  debtor,  who  was  driven  to  comply  with  the  terms 
which  the  former  chose  to  enforce.     And  is  there  any  case  where,  money 
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having  been  obtained  extonively,  and  by  oppression,  and  in  fraud  of  the 
party's  own  act  as  it  regards  the  other  oreditors,  it  has  been  held  that  it 
may  not  be  reoovered  backl  On  the  contrary,  I  believe  it  has  been  uni- 
formly decided  that  an  action  lies. 

Baylet,  J.  The  reason  assigned  in  Smith  v.  Bromley  for  that  decision 
was,  that  the  party  who  insisted  on  payment  was  acting  with  extortion  and 
oppressively,  and  in  the  teeth  of  that  which  he  had  agreed  to  accept  And 
does  not  this  reason  apply  to  the  present  easel  The  conduct  of  the 
defendant  here  is  that  of  one  taking  undue  advantage  of  the  plaintiff's 
situation  and  endeavoring  to  extort  from  him  by  oppression  that  which  he 
stipulated  not  to  demand. 

HoLROYD,  J.  With  respect  to  the  objection  to  the  form  of  action,  this  is 
money  paid  to  the  order  of  the  defendant ;  or  in  other  words,  money  had 
and  received  by  him  through  the  medium  of  the  person  to  whom  by  his 
order  it  was  paid.  Unless  it  may  be  recovered  in  this  form,  the  law  would 
be  giving  effect  to  a  transaction  which  it  condemns  as  unlawful  because 
unjust. 

Fer  curiatn,  JttdgmetU  for  tJie  ptaintiff.  ^ 


GIST,   ETC.,   V.  SMITH. 
Ik  the  Court  of  Appeals  of  Kentucky,  in  Equity,  March  6,  1880. 

[Reported  in  78  Kentucky  ReporU,  367.] 

D,  W,  Lindsey  for  appellant. 

Carroll  and  Barbour  for  appellee. 

Judge  Cofer  delivered  the  opinion  of  the  court. 

There  is  some  controversy  in  this  case  as  to  the  facts,  but  for  the  pur- 
poses of  this  opinion  we  shall  assume  the  facts  to  be  as  claimed  by  the 
appellants. 

In  November,  1872,  W.  L.  Gist  borrowed  of  Jacob  S.  Smith  the  sum  of 
$3748.70,  and  executed  his  note  for  $3835,  bearing  ten  per  cent  interest 
from  date,  and  payable  in  one  year. 

Gist  paid  on  the  note,  March  1,  1874,  $692.60;  March  1,  1876,  $640, 
and  in  January,  1876,  $3755.20. 

The  note  embraced  $86.30  in  excess  of  the  sum  loaned,  and  interest  was 
paid  on  the  amount  of  the  note  at  ten  per  cent  per  annum  from  the  time 
the  loan  was  made  until  the  debt  was  discharged  in  full  by  the  payment 
made  in  January,  1876. 

Gist  transferred  to  his  wife  his  supposed  right  to  reclaim  the  usury  paid 
to  Smith,  and  thereupon  Gist  and  wife  brought  this  suit. 

They  claim  that,  as  the  interest  paid  and  the  amount  deducted  from  the 

1  Horton  v,  BUey,  11  M.  &  W.  492,  accord.  —  £d. 
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note  exceeded  ten  per  cent  on  the  amount  loaned  for  the  period  during 
which  the  loan  was  6ontinued,  the  whole  interest  was  forfeited,  and  that 
they  are  entitled  to  recover  back  all  that  was  paid  in  excess  of  the  sum 
actually  loaned. 

The  court  below  gave  them  a  judgment  for  the  excess  paid  over  ten  per 
cent,  and  not  content  with  that,  they  prosecute  this  appeal. 

The  loan  was  made  while  the  conventional  interest  law  of  March  14, 
1871,  was  in  force. 

That  act  made  it  lawful  to  contract,  in  writing,  for  the  payment  of  any  rate 
of  interest  for  the  loan  or  forbearance  of  money  not  exceeding  ten  per  cent. 

But  section  5  provided  :  ''  That  if  any  rate  of  interest  exceeding  the  rate 
authorized  by  the  first  section  of  this  act  shall  be  charged,  the  whole  inter- 
est shall  be  forfeited ;  and  if  the  lender  in  such  usurious  contract  refuse, 
before  suit  brought,  a  tender  of  the  principal  without  interest,  he  may,  in 
any  suit  brought  on  such  contract  or  assurance,  recover  the  principal,  but 
shall  pay  the  cost  of  such  suit." 

Counsel  for  Smith  contend  that  the  statute,  although  it  declares  that  if 
more  than  ten  per  cent  interest  be  contracted  for  the  whole  interest  should 
be  forfeited,  does  not  declare  the  contract  for  interest  to  be  void,  and  that 
the  contract  not  being  void,  but  only  subject  to  forfeiture,  the  forfeiture 
may  be  waived,  and  is  waived,  unless  it  be  taken  advantage  of  in  the  mode 
pointed  out  in  the  statute,  t.  e.,  by  a  tender  of  the  principal  before  suit 
brought 

We  cannot  accept  the  conclusion  reached  as  correct.  To  so  construe  the 
statute  would  be  to  render  the  provision  for  a  forfeiture  of  the  interest  of 
no  practical  benefit. 

By  the  express  words  of  the  statute,  the  tender  provided  for  must  be 
made  before  suit  is  commenced.  Suit  may  be  commenced  on  the  day  suc- 
ceeding that  on  which  the  debt  falls  due,  and  the  debtor  has  no  right  to 
pay  before  the  day  on  which  the  debt  falls  due ;  so  that,  in  order  to  take 
advantage  of  the  forfeiture,  he  must  see  the  creditor  on  the  very  day  the 
debt  matures  and  tender  the  money.  This  would  be  often  impracticable, 
and  the  debtor  will  so  generally  be  unable  to  make  the  tender  that  we  can- 
not suppose  the  legislature  intended  to  make  the  right  to  insist  upon  the 
forfeiture  depend  upon  a  tender  of  the  principal  on  the  very  day  the  debt 
matures. 

Usury  laws  are  made  to  protect  the  weak  against  the  strong,  and  should 
not  receive  a  construction  which  will  deprive  all  persons  of  their  protection, 
except  such  as  may  be  able  to  meet  their  engagements  on  the  day  of  their 
maturity. 

Moreover,  the  language  of  the  act  clearly  indicates  that  the  only  purpose 
of  the  provision  in  regard  to  tender  was  to  subject  the  usurer  who  should 
refuse  the  principal,  when  tendered,  to  the  cost  of  the  suit  in  addition  to 
the  forfeiture  of  all  the  interest.     The  language  is,  "  the  whole  interest 


SECT.  III.]  HAYNES  V.  RUDD.  519 

shall  be  forfeited ; "  and  if  the  lender,  etc.^  refuse,  before  suit  brought,  a 
tender,  etc.,  he  "  shall  pay  the  cost  of  such  suit/' 

Counsel  next  contend  that  a  voluntary  payment  is  a  waiver  of  the  for- 
feiture, and  that  Gist,  having  paid  the  debt  and  interest,  cannot  recover 
back  more  than  the  excess  over  ten  per  cent.  lu  this  we  think  they  are 
right. 

There  is  a  plain  distinction  between  a  provision  in  a  statute  that  a  con- 
tract for  interest  above  a  certain  rate  shall  be  void  as  to  the  whole  interest 
contracted  for,  and  a  provision  that  the  whole  interest  shall  be  forfeited. 

A  forfeiture  may  be  waived  by  the  person  in  whose  favor  it  is  declared, 
and  money  paid  upon  a  contract  which  the  obligee  might  have  resisted  as 
forfeited  should  be  presumed  to  have  been  paid,  because  the  person  paying 
had  elected  to  waive  the  forfeiture. 

But  money  paid  upon  a  contract  declared  by  statute  to  be  void  is  not 
paid  under  any  contract  at  all,  it  is  paid  without  consideration,  either  good 
or  valuable,  and  may  be  recovered  back,  unless  the  transaction  is  of  such  a 
character  that  the  law  will  not  aid  either  party,  which  is  not  the  case  as  to 
one  who  pays  usurious  interest. 

Wherefore,  the  judgment  is  affirmed.^ 


JAMES  B.   HAYNES,  Respondent,  v.  JAMES  H.  RUDD,  Appellant. 
In  the  Court  op  Appeals  op  New  York,  June  1,  1886. 

[Bepoiied  in  102  New  York  Reports,  872,] 

Appeal  from  judgment  of  the  Genei-al  Term  of  the  Supreme  Court,  in 
the  fourth  judicial  department,  entered  upon  au  order  made  the  second 
Tuesday  of  June,  1883,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.     Reported  below.* 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the  opinion. 

The  case  is  reported  on  a  former  appeal  in  83  N.  Y.  253. 

T,  W,  Collins  for  appellant. 

W,  R,  Mason  for  respondent. 

Miller,  J.  The  plaintiff  seeks  to  recover  in  this  action  the  amount  of  a 
promissory  note  given  by  him  upon  the  settlement  of  a  claim  by  defendant, 
that  plaintiff's  son,  who  was  in  defendant's  employ,  had,  at  different  times, 
stolen  his  money. 

The  complaint  alleged  that  the  note  was  given  in  order  to  compound  and 

^  One  paying  a  rate  of  interest  that  is  lawful  but  which  could  not  have  been  recovered 
because  of  a  statute  requiring  a  contract  calling  for  more  than  six  per  cent  per  annum  to 
be  in  writing,  is  not  entitled  to  restitution.    Marvin  v.  Mandell,  125  Mass.  562.  —  £d. 

«  80  Hun,  237. 
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settle  a  supposed  felonj  or  misdemeanor,  and  that  the  said  note  was  ex- 
torted from  the  plaintiff  and  his  wife  bj  threats  of  public  chaises  against 
the  character  of  their  son,  and  that  the  note  was  executed  in  fear  of  the 
same.  It  was  transferred  by  plaintiff  before  maturity  to  a  bona  fide  holder, 
and  plaintiff  paid  it. 

On  a  former  appeal  to  this  court  in  this  action,  it  was  held  that  where  a 
person  has  voluntarily,  t.  ^.,  without  the  coercion  of  force  or  threats,  given 
his  promissory  note  to  compound  a  crime,  and  has  been  compelled  to  pay 
the  same,  it  having  been  transferred  to  a  bona  fide  holder  for  value  before 
maturity,  he  cannot  maintain  an  action  against  the  one  to  whom  the  note 
was  so  given  to  recover  back  the  moneys  paid. 

In  the  opinion  of  the  court  by  Foloer,  C.  J.,  the  rule  is  laid  down  that 
if  there  was  simply  a  compounding  of  felony,  both  plaintiff  and  defendant, 
on  an  equality,  agreeing  that  the  plaintiff  should  give  his  written  promise 
to  the  defendant,  and  that,  therefore,  the  defendant  should  give  his  oral 
promise  to  conceal  the  felony  and  abstain  from  prosecuting  it,  and  withhold 
the  evidence  of  it,  then  they  were  in  pari  delicto^  and  the  law  will  leave 
them  where  it  finds  them ;  and  it  is  said  that  *'  to  give  the  plaintiff  any 
claim  to  recover,  he  must  show  that  he  was  in  such  plight  from  the  force 
or  threats  of  the  defendant  as  that  he  was  iu  duress,  and  gave  the  note 
without  being  willing  to,  to  escape  from  the  predicament  in  which  that 
force  or  those  threats  put  him.*' 

Upon  the  last  trial,  which  is  the  subject  of  review  on  this  appeal,  the  case 
appears  to  have  been  presented  by  the  plaintiff  on  the  theory  that  threats 
were  used,  and  duress  and  undue  influence  exercised  by  the  defendant  upon 
the  plaintiff  and  his  wife,  by  means  of  which  the  note  was  obtained,  in- 
dependent of  the  question  whether  the  note  was  executed  for  the  purpose 
of  compounding  a  felony,  and  that  thus  a  case  was  established  against  the 
defendant. 

The  plaintiff  in  this  action  insists  that  the  facts  establish  that  the  parties 
did  not  stand  in  pari  delicto  ;  that  the  defendant  took  undue  advantage  of 
the  plaintiff  and  his  wife,  of  the  circumstances  in  which  the  plaintiff  stood, 
surrounded  as  he  was  by  his  family ;  that  this  operated  as  duress  and  un- 
due influence  to  coerce,  and,  as  the  jury  found,  did  coerce  the  plaintiff's 
will  and  destroyed  the  equality  l>etween  the  parties,  and  induced  the  plain- 
tiff to  give  the  note  in  question. 

In  none  of  the  cases  cited  by  the  respondent's  counsel  to  sustain  the 
position  contended  for  was  the  precise  point  presented  whether  the  jmrties 
stood  in  pari  delicto  when  the  compounding  of  a  felony  entered  into  and 
constituted  part  of  the  consideration  of  the  contract,  and  they,  therefore, 
are  not  decisive  of  the  question.  Dunham  v,  Griswold,^  Turley  v,  Edwards;' 
Foley  V.  Green ;  •  Williams  r.  Bayley.* 

1  22  Week.  Dig.  296.  «  1  West.  R«p.  460. 

»  21  Cent.  L.  J.  176.  *  86  L.  J.  Ch.  717. 
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Whether  the  parties  stood  in  pari  delicto  depends  upon  the  fact  whether 
the  evidence  proved  th&t  the  note  in  question  was  given  for  compounding  a 
felony.  If  the  testimony  established  that  such  was  the  case,  then  both 
parties  must  be  regarded  as  equally  in  fault,  and  the  court  will  not  lend 
its  aid  to  either  in  enforcing  a  contract  of  such  a  character  because  it  is 
illegal  and  void.  While  fraud,  duress,  and  undue  influence  employed  in 
procuring  a  contract  for  the  payment  of  money  may  vitiate  and  destroy 
the  obligation  created,  and  render  it  of  no  effect,  and  the  party  who  has 
been  compelled  to  pay  money  on  account  thereof  may  maintain  an  action 
to  recover  the  same,  such  a  right  does  nut  ejcist  and  cannot  be  enforced 
where  the  consideration  of  the  contract,  thus  made,  arises  entirely  upon  or 
is  in  any  way  affected  by  the  compounding  of  a  felony.  When  this  element 
enters  into  the  contract,  it  becomes  tainted  with  a  corrupt  consideration 
and  cannot  be  enforced.  The  correctness  of  this  rule  was  recognized  by 
the  trial  judge  in  his  charge  to  the  jury.  He  chained,  among  other  things, 
as  follows :  '^  Was  the  note  a  legal  contract  or  an  illegtd  contract  ?  It  was 
an  illegal  contract  and  void  between  the  parties,  if  it  was  given  upon  an 
agreement  to  suppress  the  evidence  of  a  crime  alleged  to  have  been  com- 
mitted, equally  as  if  it  were  given  upon  an  agreement  to  suppress  the  evi- 
dence or  refrain  from  prosecuting  a  crime  which  had  been  in  fact  commit^.ed.'' 
He  also  charged,  ''If  he  impressed  upon  the  plaintiff  the  idea  that  he 
would  thus  refrain  and  would  conceal  the  crime  if  he  would  give  the  note, 
but  that  he  would  not  refrain  if  he  did  not  give  the  note,  it  was  an  illegal 
contract."  He  further  charged,  upon  being  requested,  that  if  the  note  was 
given  simply  to  compound  a  felony,  the  plaintiff  could  not  recover.  So  far 
the  charge  of  the  judge  was  entirely  correct,  and  the  case  was  properly 
presented  to  the  jury  in  this  respect. 

The  judge,  however,  was  requested  to  chaise  as  follows:  "That  if  the 
compounding  of  a  felony  entered  int-o  and  formed  a  part  of  the  considera- 
tion of  the  note,  the  plaintiff  could  not  recover.^  And  also,  "  that  if  the 
motive  of  the  plaintiif  in  giving  the  note  was  in  part  for  the  purpose  of 
compounding  a  felony,  he  would  not  be  entitled  to  recover." 

Both  of  these  requests  were  refused  and  exceptions  taken  to  the  rulings 
of  the  judge.  We  think  there  was  error  in  each  of  the  refusals.  Within 
the  rule  already  laid  down,  if  the  consideration  of  the  note  was  in  any  way 
affected  by  the  compounding  of  a  felony,  or  it  entered  into  the  same,  or 
such  a  motive  actuated  the  plaintiff  in  any  respect,  then  the  contract  was 
illegal,  and  should  not  be  upheld.  In  such  a  case  the  contract  was  vicious 
and  corrupt,  and  in  violation  of  law  as  much  as  if  compounding  a  felony 
had  been  the  entire  consideration.  The  element  of  illegality  constituted  a 
part  of  the  contract,  thus  vitiating  the  whole,  and  it  could  not  be  rejected 
because  duress,  undue  influence,  or  threats  were  also  blended  with  it. 

It  cannot  be  said  that  these  requests  were  covered  by  the  charge  which 
had  already  been  made,  for  while  such  charge  comprehended  the  principle 
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that  the  note  might  be  avoided  if  given  for  compounding  a  felony,  the 
refusals  to  chaise  left  it  to  be  infetred  that  this  element  might  constitute 
a  portion  of  the  consideration  without  affecting  its  validity.  This  was 
clearly  wrong,  and  the  defendant  was  entitled  to  the  charge  in  accordance 
with  the  requests  made,  and  the  judge  erred  in  refusing  the  same. 

We  cannot  agree  with  the  doctrine  that  if  the  plaintiff  was  influenced  by 
the  duress  of  the  defendant,  and  at  the  same  time  both  parties  intended 
the  compounding  of  a  felony,  that  they  were  not  in  pari  delicto.  It  is 
enough  that  the  vice  of  compounding  a  felony  was  a  part  of  the  contract, 
operating  upon  the  minds  of  bo^h  parties,  and  thus  placing  them  upon  an 
equality,  to  render  the  contract  nugatory  and  of  no  effect. 

For  the  errors  of  the  judge  in  refusing  to  charge  as  i^equested,  without 

considering  the  other  questions  raised,  the  judgment  should  be  reversed 

and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Eugeb,  C.  J.,  not  voting. 

JudgmefU  reversecL 


ASTLEY  v.   REYNOLDS. 
In  the  King's  Bench,  Michaelmas  Teric^  1732. 

[Reported  in  2  Strange,  915.] 

In  an  action  for  money  had  and  received  to  the  plaintiff's  use,  the  case 
reserved  for  the  consideration  of  the  court  was,  that  above  three  years  ago, 
the  plaintiff  pawned  plate  to  the  defendant  for  20/.  and  at  the  three  years' 
end  came  to  redeem  it,  and  the  defendant  insisted  to  have  10/.  for  the  in- 
terest of  it,  and  the  plaintiff  tendered  him  4/.,  knowing  4/.  to  be  more  than 
legal  interest.  That  the  defendant  refusing  to  take  it,  they  parted ;  and 
at  some  months'  distance,  the  plaintiff  came  and  made  a  second  tender  of 
the  4/.,  but  the  defendant  still  insisting  upon  10/.  the  plaintiff  paid  it  and 
had  his  goods,  and  now  brings  this  action  for  the  surplus  beyond  legal 
interest. 

Eeeve,  Filmer,  and  Draper  for  plaintiff. 

Marsh  and  Fazakerley  for  defendant. 

Per  ctirianiy  The  cases  of  payments  by  mistake  or  deceit  are  not  to  be 
disputed ;  but  this  case  is  neither,  for  the  plaintiff  knew  what  he  did,  in 
that  lies  the  strength  of  the  objection ;  but  we  do  not  think  the  tender  of 
the  4/.  will  hurt  him,  for  a  man  may  tender  too  much,  though  a  tender  of 
too  little  is  bad  ;  and  where  a  man  does  not  know  exactly  what  is  due,  he 
must  at  his  peril  take  care  to  tender  enough.  We  think  also,  that  this  is 
a  payment  by  compulsion;  the  plaintiff  might  have  such  an  immediate 
want  of  his  goods  that  an  action  of  trover  would  not  do  his  business :  where 
the  rule  volenti  nonfit  injuria  is  applied  it  must  be  where  the  party  had 
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his  freedom  of  exercising  his  will,  which  this  man  had  not ;  we  must  take 
it  he  paid  the  money  relying  on  his  legal  remedy  to  get  it  hack  again. 

The  plaintiff  had  judgment;   and  the  defendant  dying  pending  the 
argument,  judgment  was  ordered  to  be  entered  nunc  pro  tunc. 


LINDON  V.  HOOPER. 
In  the  Kino's  Bench,  February  12,  1776. 

[Reported  in  Cowper,  414.] 

Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted  in  this 
case,  Mr.  Justice  Ashhurst  read  his  report  as  follows :  This  was  an  action 
for  money  had  and  received  brought  by  the  plaintiff  against  the  defendant 
Hooper,  who  had  distrained  the  plaintiff's  cattle.  The  plaintiff  insisted  he 
had  a  right  of  common,  and  demanded  his  cattle  to  lie  restored,  which  the 
defendant  refused  to  do,  unless  the  plaintiff  would  pay  him  20«.  for  the  dam- 
age done.  Upon  this,  the  plaintiff  paid  the  money  in  dispute  for  the  re- 
lease of  his  cattle;  and  the  action  is  brought  for  that  money.  At  the 
trial  the  question  was,  whether  the  plaintiff  was  entitled  to  recover  back 
the  money  so  paid,  by  this  species  of  action  1  My  opinion  was,  that  he 
could  not ;  for  it  would  be  extremely  inconvenient  and  hard  if  a  defendant 
should  upon  his  parol  be  oblige<^  to  come  and  defend  himself  against  any 
right  that  a  plaintiff  might  set  up,  without  giving  him  notice ;  and  accord* 
ingly  the  plaintiff  was  nonsuited. 

Mr.  Mansfield  showed  cause. 

Mr.  Morris  and  Mr.  BtUier,  contra. 

Lord  Mansfield  now  stated  the  case  from  the  report  of  Mr.  Justice  Ash- 
hurst, from  which  I  collected  this  additional  circumstance  not  before  men- 
tioned ;  namely,  that  the  defendant  agreed  to  return  the  money  if  the 
plaintiff  should  make  out  his  right ;  and  then  his  lordship  proceeded  to 
deliver  the  opinion  of  the  court  as  follows:  — 

The  particular  circumstances  of  a  promise  or  agreement  to  return  the 
money,  if  the  plaintiff  should  make  out  his  right,  do  not  distinguish  this 
case  from  the  general  question  :  they  relate  to  an  amicable  settlement 
which  never  took  place. 

The  question  then  is  general :  Whether  the  proprietor  of  cattle  distrained, 
doing  damage,  who  has  paid  money  to  have  his  ciittle  delivered  to  him,  can 
bring  an  action  for  that  money  as  had  and  received  to  his  use  1 

Though,  after  the  cause  is  brought  before  the  jury,  an  objection  to  turn 
the  plaintiff  round,  if  the  merits  can  be  fully  and  fairly  tried  in  the  action 
brotight,  is  unfavorable  ;  yet,  if  founded  in  law,  it  must  prevail.  We  were 
extremely  loath  to  allow  it  without  full  consideration. 
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The  present  case  is  siugular,  and  depends  upon  a  peculiar  system  of 
strict  positive  law. 

Distraining  cattle  doing  damage  is  a  summaiy  execution  in  the  first 
instance.  The  distrainer  must  take  care  to  be  formally  right;  he  must 
seize  them  in  the  act;  upon  the  spot ;  for  if  they  escape,  or  are  driven  out 
of  the  land,  though  after  view,  he  cannot  distrain  them.  He  must  ob- 
serve a  number  of  rules  in  relation  to  the  impounding  and  manner  of 
treating  the  distress. 

The  law  has  provided  two  precise  remedies  for  the  proprietor  of  cattle 
which  happened  to  be  impounded. 

Ist,  He  may  replevy ;  and,  if  he  does,  upon  the  avowry,  he  must  spe- 
cially set  out  a  right  of  common,  or  some  other  title,  as  a  justification  of  the 
cattle  being  where  they  were  taken.     Or, 

2dly,  If  he  does  not  choose  to  replevy,  but  is  desirous  to  have  his  cattle 
immediately  re-delivered,  he  may  make  amends,  and  then  bring  an  action 
of  trespass  for  taking  his  cattle ;  and  particularly  charge  the  money  so  paid 
by  way  of  amends  as  an  aggravation  of  the  damage  occasioned  by  the  tres- 
pass. If  to  such  an  action  the  distrainer  pleads  that  he  took  them  doing 
damage,  the  plaint ifif  must  specially  i*eply  the  right  or  title  which  he 
alleges  the  cattle  had  to  be  there. 

If  instead  of  an  action  of  trespass,  an  action  to  recover  back  the  money 
so  paid  by  way  of  amends  might  be  brought  at  the  election  of  the  plaiutifi^ 
the  defendant  would  be  laid  under  a  great  difficulty.  He  might  be  sur- 
prised at  the  trial;  he  could  not  be  prepared  to  make  his  defence;  he 
could  not  tell  what  sort  of  right  of  common  or  other  justification  the  plain- 
tiff might  set  up.  The  plaintiff  might  shift  his  prescription  as  often  as  he 
pleased ;  or  he  might  rest  upon  objections  to  the  regularity  of  the  distress. 
The  plaintiff  can  never  be  suffered  to  elect  to  throw  such  a  difficulty  upon 
his  adverse  party.  Besides,  as  applied  to  the  subject-matter  of  this  ques- 
tion, the  action  for  money  had  and  received  could  never  answer  the  equi- 
table end  for  which  it  was  invented  and  deserves  to  be  encouraged.  For 
the  point  to  be  tried  and  determined  in  this  action  is,  Whether  the  plain- 
tiff's cattle  trespassed  upon  the  defendant's  laud  1  That  may  depend  upon 
the  plaintiff's  right,  or  the  defendant's  right,  or  the  fact  of  trespassing ;  or 
it  may  depend  upon  mere  form.  If  the  distress  was  irregular,  the  amends 
must  be  recovered  back  again.  So  that,  allowing  the  owner  of  the  cattle 
to  substitute  this  remedy  in  lieu  of  an  action  of  trespass  would,  as  be- 
tween the  parties,  be  unequal  and  unjust,  and  upon  principles  of  policy 
would  produce  inconvenience.  It  would  break  in  upon  that  branch  of  the 
common  and  statute  law  which  relates  to  distresses.  It  would  create  in- 
convenience, by  leaving  rights  of  common  open  to  repeated  litigation,  and 
by  depriving  posterity  of  the  benefit  of  precise  Judgments  upon  record. 

As  to  prescriptive  rights  of  common,  the  money  paid  by  way  of  amends 
is  a  special  damage ;  and  is  always  so  alleged  in  the  declaration  of  trea- 
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pass,  which  in  every  view  is  the  action  peculiarly  proper  for  this  kind  of 
question. 

An  action  for  money  had  and  received  is  a  new  experiment.  No  prece- 
dent has  been  cited.  This  objection  alone  would  not  be  conclusive ;  but 
upon  principles  of  private  justice  and  public  convenience,  we  think  the 
method  of  proceeding  used  and  approved  for  ages,  in  the  case  of  distresses, 
ought  to  be  adhered  to. 

There  is  a  material  distinction  between  this  and  the  instances  alluded  to 
at  the  bar,  where  the  plaintiff  is  allowed  to  waive  the  trespass,  and  bring 
the  action  for  money  had  and  received.  In  those  instances,  the  relief  is 
more  favorable  to  the  defendant.  He  is  liable  only  to  refund  what  he  has 
actually  received,  contrary  to  conscience  and  equity.  In  this,  informalities 
in  taking  or  treating  the  distress  would  avoid  the  amends,  though  the  de- 
fendant had  a  right  to  distrain.  But,  which  is  more  material,  in  those  in- 
stances, the  plaintiff,  by  electing  this  mode  of  action,  eases  the  defendant 
of  special  pleading,  and  takes  the  risk  of  being  surprised  upon  himself.  Tn 
this,  he  eases  himself  of  the  difficulty  and  precision  of  special  pleading,  and 
the  burthen  of  proof  consequent  thereupon,  and  exposes  the  defendant  to 
uncertainty  and  surprise. 

The  case  of  Feltham  v.  Terry,  Pasch.  13  Geo.  3,  6.  B.,  relied  on  in  the 
argument,  was  a  case  of  goods  taken  in  execution,  and  sold  under  a  warrant 
of  distress  upon  a  conviction.  The  conviction  was  quashed ;  consequently 
there  could  be  no  justification.  The  plaintiff,  by  bringing  his  action  for 
money  had  and  received,  could  only  recover  the  money  for  which  the  goods 
were  sold.  But,  if  trespass  had  been  brought,  the  defendant  must  have 
pleaded  specially,  and  the  plaintiff  might  have  recovered  damages  far  be- 
yond the  money  actually  received  from  the  sale  of  the  goods.  So,  where 
goods  are  taken  in  execution  which  are  not  the  property  of  the  persons 
against  whom  execution  is  taken  out ;  the  owner  may  waive  the  trespass,  and 
bring  his  action  for  the  amount  of  the  money  which  the  goods  sold  for. 

We  think  this  case  not  within  the  reason  of  any,  in  which  hitherto  the 
plaintiff  has  been  allowed  to  waive  the  trespass,  and  bring  this  action.  Wo 
think,  to  allow  it  would  not  tend  to  the  furtherance  of  liberal  justice,  but 
would  be  a  prejudice  to  the  defendant,  and  in  a  public  view  inconvenient. 
Therefore,  we  agree  that  the  plaintiff  was  rightly  nonsuited  at  the  trial. 

Per  Cur,  Rule  for  a  nno  trial  discharged} 

1  In  Newsome  v.  Oraham,  10  B.  &  C.  284,  the  plaintiff  was  allowed  to  recover  on  a 
connt  for  money  had  and  receiver],  money  paid  by  him  to  the  defendant  as  his  landlord 
for  the  rental  of  premises  from  which  he  was  afterwards  ejected  by  A.,  and  for  the  ase  of 
which,  during  the  time  that  he  held  of  the  defendant,  he  was  compelled  to  pay  A.  meant 
profits,  it  not  appearing  that  the  defendant,  at  the  time  when  the  action  was  brought  or 
at  the  time  of  trial,  claimed  to  have  any  title  to  the  land.  —  En. 
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NIBBS  V.   HALL. 
At  Nisi  Prius,  before  Lord  Kenton,  C.  J,,  Febbuabt  11,  1794. 

[Reported  in  1  Espinaue,  84.] 

This  was  an  action  of  assumpsit  for  use  and  occupation  of  certain  rooms 
in  the  City  Chambers.     Plea  of  the  general  issue,  with  notice  of  set-ofif. 

One  article  of  the  set-off  which  the  defendant  proposed  to  give  in  evi- 
dence, arose  in  the  following  manner.  The  defendant  being  indebted  to  the 
plaintiff  for  the  rent  of  other  chambers  belonging  to  the  plaintiff,  which  he 
then  occupied,  the  plaintiff  demanded  payment  at  the  rent  of  twenty-five 
guineas  per  year.  The  defendant  insisted  that  he  had  taken  them  at 
twenty  guineas  per  year  only,  and  offered  to  pay  at  that  rate.  The  plain- 
tiff refused  to  take  it,  and  threatened  to  distrain  if  not  paid  at  the  rate  of 
twenty-five  guineas ;  and  the  defendant,  in  order  to  avoid  the  distress,  paid 
at  that  rate,  and  now  brought  a  witness  to  prove  that  the  chambers  for 
which  he  had  paid  at  the  rate  of  twenty-five  guineas  were  really  let  at 
twenty  guineas ;  so  that  he  had  overpaid  the  plaintiff,  and  now  proposed  to 
set  off  the  overplus,  as  having  been  paid  by  compulsion,  and  in  his  owa 
wrong. 

Lord  Kenton  was  of  opinion  that  this  could  not  be  deemed  a  payment 
by  compulsion,  as  the  defendant  mlglit  have  by  a  replevin  defended  himself 
against  the  distress ;  that  therefore,  after  a  voluntary  payment  so  made,  that 
he  should  not  be  allowed  to  dispute  its  legality ;  and  therefore  rejected  the 
evidence. 

Garrow  and for  the  plaintiff. 

ErsHne  for  the  defendant. 


BROWN  V.  McKINALLY, 
At  Nisi  Prius,  before  Lord  Kenton,  C.  J.,  Februart  17,  1795. 

[Reported  in  1  E$pmasu,  270.] 

Assumpsit  for  money  had  and  received. 

Plea  of  the  general  issue. 

The  plaintiff  and  defendant,  being  in  the  same  line  of  business,  entered 
into  an  agreement  by  which  the  defendant  agreed  to  sell  the  plaintiff  all  his 
old  iron,  except  bushell  iron,  which  was  of  an  inferior  quality,  at  9/.  per  ton. 

The  iron  he  delivered  was  mixed  iron  of  an  inferior  value,  being  part 
bushell  iron,  and  charged  the  full  value  of  the  best  sort;  the  plaintiff 
objecting  to  the  charge,  the  now  defendant  brought  an  action  for  it.  The 
plaintiff  paid  the  full  demand  so  made  on  him,  at  the  same  time  telling  the 
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defendant  that  he  did  it  without  prejudice,  and  meant  to  bring  an  action 
to  recover  back  the  overplus  so  paid. 

This  action  was  brought  for  that  purpose. 

When  the  case  was  opened  by  the  plaintiff's  counsel.  Lord  Kenton  said, 
that  such  an  action  could  not  be  maintained.  That  to  allow  it  would  be  to 
try  every  such  question  twice,  for  that  the  same  legal  ground  that  would 
entitle  the  plaintiff  to  recover  in  the  present  action  would  have  been  a  good 
defence  to  the  action  brought  against  him  by  the  present  defendant;  at 
which  time,  and  in  which  manner  he  should  have  proceeded :  that  money 
paid  by  mistake  was  recoverable  in  assumpsit,  but  here  it  was  paid  volun- 
tarily, and  so  could  not  be  recovered  under  the  circumstances  of  this  case. 

Erdeine  and  Reader  for  the  plaintiffl 

Gwrrow  for  the  defendant. 


DEW  V.  PARSONS. 
In  the  Kino's  Bench,  Mat  11,  1819. 

{Reported  in  2  Bamewall  ff  Atdersan,  562.] 

Declaration  for  work  and  labor,  and  money  countH.  Plea,  general  issue, 
and  notice  of  set-off.  The  action  was  brought  by  the  plaintiff  as  sheriff  of 
the  county  of  Hereford,  to  recover  from  the  defendant,  an  attorney  residing 
in  a  neighboring  county,  4s.  Ic?.,  being  3«.  fW.  claimed  by  the  plaintiff  as 
the  fee  on  a  warrant  issued  by  him,  in  a  cause  in  which  the  defendant  was 
attorney,  and  7d.  for  the  postage  of  a  letter.  The  defendant  claimed  to 
set  off  either  the  whole  or  part  of  a  sum  of  10«.  Qd.  which  his  clerk  had 
paid  to  the  plaintiff  on  the  issuing  three  warrants  under  one  writ  agahist 
three  defendants.  The  clerk  paid  it,  on  its  being  claimed  by  the  plaintiff 
as  of  right,  for  the  warrants,  and  on  mentioning  it  to  the  defendant,  the 
latter  disapproved  of  it,  and  said  that  it  was  an  imposition.  The  plaintiff 
claimed  a  fee  of  3«.  6d,  for  every  warrant  when  issued  for  an  attorney 
residing  out  of  his  county,  and  2s.  6cf.  when  issued  for  an  attorney  resid- 
ing within  the  county ;  and  it  appeared  that  such  fees  had  for  many  years 
usually  been  paid  in  the  county  of  Hereford.  If  he  was  entitled  only  to 
2s.  6d,  on  each  warrant,  then  there  was  a  balance  of  one  penny  due  to  him ; 
if  he  was  entitled  to  less  than  that  sum,  theu  he  was  not  entitled  to  re- 
cover. At  the  trial  before  Holroyd,  J.,  at  the  last  summer  assizes  for  the 
county  of  Hereford,  the  plaintiff  objected  that  this  was  a  payment  made 
with  a  full  knowledge  of  all  the  facts,  though  under  a  misapprehension  as 
to  his  legal  liability,  and  therefore  that  it  could  not  be  recovered  back,  and 
consequently  was  not  the  subject  of  set-off.  The  learned  judge  admitted 
the  evidence,  and  was  of  opinion  that  the  plaintiff  was  entitled  to  charge 
only  id.  for  each  wan*ant,  and  the  balance  of  the  account  being  then  against 
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the  plaintiff,  he  was  nonsuited.    A  rule  nisi  having  been  obtained  in  last 
Michaelmas  term  for  setting  aside  this  nonsuit, 

Cross  now  showed  cause. 

W,  JS,  Taunton,  contra, 

Abbott,  C.  J.  This  question  comes  before  the  court  in  a  different  shape 
from  those  which  existed  in  the  cases  cited.  For  this  is  in  substance  like 
f  an  action  by  the  sheriff  to  recover  his  fees ;  and  in  that  case,  he  must  by 
law  make  out  his  title  to  them ;  and  if  he  does  not  do  so,  the  defendant 
will  be  entitled  to  set  off  the  sum  which  has  been  overpaid.  We  do  not 
feel  ourselves  at  liberty  to  say  that  the  usage  which  is  stated  to  have  pre- 
vailed is  sufficient  to  have  repealed  an  act  of  parliament.  At  the  common 
law,  the  sheriff  was  not  entitled  to  make  any  charge  for  executing  a  ^rit, 
and  therefore,  if  he  has  any  claim,  it  must  be  under  the  provisions  of  some 
statute.  That  brings  us  to  the  consideration  of  the  statute  23  Hen.  6,  c 
9 ;  and  the  question  is,  whether  the  word  "  warrant "  there  used,  in  respect 
of  which  the  sum  of  4c/.  only  is  to  be  paid,  means  such  a  warrant  as  that 
for  which  the  charge  which  is  the  subject  of  the  present  action  is  made. 
And  it  seems  to  me  that  it  does,  and  that  the  sheriff  was  only  entitled  to 
make  the  charge  of  ^d.  for  each  of  these  warrants.  But  If  this  were  not 
80,  it  will  not  matericJly  affect  our  judgment  on  the  present  occasion.  For 
if  this  case  be  not  within  the  23  Hen.  6,  c.  9,  the  sheriff  would  not  be  en- 
titled to  anything.  The  charge  in  this  case  may  be  reasonable,  but  it  is 
contrary  to  law,  and  cannot,  therefore,  be  allowed.  The  consequence  is, 
that  this  rule  must  be  discharged. 

HoLROTD,  J.^  I  am  of  the  same  opinion,  that  this  nonsuit  must  stand. 
If  the  defendant  has  paid  more  money  than  the  sheriff  is  allowed  by  law  to 
demand  as  his  fee,  the  sheriff  cannot  retain  that  surplus,  and  must  (if  re- 
quired so  to  do)  return  it  to  the  defendant.  It  follows,  therefore,  that  the 
defendant  has  a  right  of  set-off  on  the  present  occasion.  Now  the  sheriff 
is  not  entitled  to  any  fees,  except  those  given  to  him  by  some  act  of  par- 
liament ;  and  the  only  act  within  which  these  warrants  seem  to  be  included 
is  the  23  Hen  6,  c.  9.  By  that  act,  the  sheriff  is  empowered  to  take  only 
4ef.  for  each  warrant.  If  so,  unless  some  other  act  of  parliament  can  be 
found  to  authorize  a  larger  payment,  the  sheriff  can  make  no  further  claim, 
for  no  usage  can  prevail  against  a  positive  enactment  of  the  legislature.  It 
is  said,  that  larger  sums  than  those  mentioned  in  the  23  Hen.  6  have  been 
allowed  in  different  cases.  But  there  is  not  any  case  which  shows  that 
those  sums  have  been  allowed  upon  a  claim  made  by  the  sheriff  or  his 
bailiff;  and  perhaps  those  cases  can  be  explaiued  thus.  The  plaintiff  may 
desire  a  special  bailiff  to  be  named  for  the  purpose  of  executing  the  writ, 
and  for  that  he  may  be  liable  to  pay  a  reasonable  sum  to  the  sheriff,  and 
that  sum  may  have  been  allowed  to  him  on  his  taxation  of  costs,  as  being 
an  expense  reasonably  incurred  by  him  in  the  course  of  a  cause.     In  that 

^  Batley,  J.,  had  left  the  court 
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way,  perhaps,  the  allowance  of  one  guinea,  levy  money,  mentioned  in  some 
of  the  cases,  may  be  suppoited.  But  this  case  is  very  distinguishable^  and 
seems  to  me  to  fall  within  the  very  words  of  the  statute. 

Best,  J.  Where  the  sheri£f  makes  a  claim  for  fees  he  is  to  be  strictly 
confined  to  the  limits  allowed  by  the  law ;  but  a  party  who  has  actually 
paid  the  fees  claimed  in  the  course  of  a  cause,  may  be  in  a  very  di£ferent 
situation  from  the  sheriff  who  has  claimed  them,  and  may  have  such  al- 
lowed to  him  in  taxation  of  costs  as  he  may  reasonably  be  expected  to  pay. 
No  act  of  parliament  authorizes  the  fees  claimed  in  this  case ;  and  it  is 
quite  clear,  at  common  law,  that  the  sheriff  is  entitled  to  no  compensation. 
Besides,  if  independently  of  any  act  of  parliameut  it  were  competent  for 
him  to  establish  a  claim  by  usage,  still  no  sufficient  usage  has  been  proved 
to  exist  in  this  case ;  for  that  which  is  stated  to  exist  is  quite  absurd,  being 
38,  M.  for  each  warrant,  if  the  attorney  resides  within  the  county,  and  2s, 
6<f.  if  he  resides  out  of  it.  If,  however,  it  had  been  a  reasonable  usage,  it 
oould  not  have  been  set  up  against  an  act  of  parliament.  The  case  stands 
thus  :  if  it  be  within  the  statute  23  Hen.  6,  the  sheriff  is  entitled  to  4d. ; 
if  it  be  not,  he  is  entitled  to  nothing.  Then,  as  to  the  question  of  set-off, 
I  am  clearly  of  opinion  that  the  defendant  is  entitled  to  set  off  what  he  has 
overpaid  to  the  sheriff;  for  this  is  not  like  Brisbane  v,  Daores,^  the  case  of 
a  voluntary  payment.  In  that  case,  both  parties  were  equally  cognizant  of 
the  situation  in  which  they  stood ;  but  here  that  was  not  the  case.  Upon 
the  whole,  I  think  the  nonsuit  was  right,  and  that  this  rule  must  be 
discharged.  £tde  ducharged^ 


MORGAN   V.   PALMER. 
In  the  Kino's  Bench,  Mat  18,  1824. 

[Reported  in  2  BamewaU  fr  CresweU,  729.] 

Assumpsit  to  recover  a  sum  of  4«.  paid  by  the  plaintiff,  who  is  a  publican 
in  the  borough  of  Great  Yarmouth,  to  the  defendant  as  mayor  of  that 
borough,  and  claimed  by  the  defendant  as  having  become  due  to  him  on 
granting  to  the  plaintiff  his  annual  license  as  a  publican.  At  the  trial 
before  Garrow,  B.,  at  the  Norfolk  Lent  assizes,  1823,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  following  case. 
In  the  month  of  September,  1822,  a  meeting  was  duly  held  by  the  defendant 
(who,  in  his  character  of  mayor,  was  then  one  of  the  justices  of  the  peace 
in  and  for  the  borough),  and  by  another  justice  of  the  peace  in  and  for  the 
borough,  for  the  purpose  of  renewing  the  annual  licenses  of  the  publicans 
in  the  borough.  The  plaintiff  attended  at  that  meeting  in  order  to  obtain 
a  renewal  of  his  license,  and  the  clerk  to  the  justices,  who  is  also  town  clerk, 
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and  clerk  of  the  peace  for  the  borough,  on  granting  to  the  plaintiff  his  license, 
demanded  a  sum  of  12«.  Qd,,  which  the  plaintiff  accordingly  paid.  The 
clerk  then  paid  over  to  the  defendant  a  sum  of  4«.,  part  of  the  sum  of 
12.'«.  6d,  which  he  had  received,  on  the  account  and  by  the  authority  of  the 
defendant  as  mayor ;  he  also  paid  over  a  sum  of  2s.,  other  part  of  the  said 
128.  M,,  to  the  Serjeant  at  mace,  and  retained  the  sum  of  4 jr.  Qd.  as  clerk 
of  the  justices,  and  2^.,  the  residue  thereof,  to  his  own  use  as  clerk  of  the 
peace.  Great  Yarmouth  is  an  ancient  and  immemorial  borough.  Until 
the  reign  of  Queen  Anne,  the  chief  officers  of  the  corporation  were  two 
bailiffs.  Various  charters,  from  the  reign  of  King  John  to  that  of  Queeu 
Anne,  granted  to  the  bailiffs  all  ancient  and  usual  perquisites,  fines,  emolu- 
ments, and  profits,  which  they  had  before  by  pretext  of  any  incorporation, 
or  by  reason  or  pretence  of  any  prescription,  use,  or  custom  held,  enjoyed, 
or  used.  By  stat.  1  Anne,  st  2,  c.  7,  it  was  enacted,  "  that  when  the  style 
of  the  corporation  should  be  changed  from  that  of  bailiffs,  aldermen,  bur- 
gesses, and  commonalty,  to  that  of  mayor,  aldermen,  burgesses,  and  com- 
monalty  ;  the  mayor  and  his  successors  should  have  and  enjoy  all  the  same 
fees,  perquisites,  privileges,  and  jurisdictions,  as  the  bailiffs  had  before 
lawfully  and  rightfully  claimed  and  demanded."  By  a  charter  in  the  year 
following,  the  style  of  the  corporation  was  changed,  and  it  was  thereby 
provided,  that  the  first  mayor  therein  named  and  his  successors  should  have 
and  enjoy  the  same  powers,  privileges,  fees,  perquisites,  and  profits,  as  the 
bailiffs  in  any  manner  hod  before  held  and  enjoyed  within  the  liberties  and 
precincts  of  the  said  borough.  No  entries  were  made  of  the  sums  paid  for 
licenses  in  the  books  of  the  corporation,  but  as  far  back  as  living  memory 
went,  that  is  to  say,  from  1765  up  to  the  time  of  bringing  this  action,  the 
same  sum  of  4«.  had  been  uniformly  received  by  the  mayor  for  the  time 
being  from  every  publican  applying  for  a  license,  as  his  usual  and  accustomed 
fee  for  granting  it.  No  notice  of  the  action  was  given  previously  to  its 
commencement.  The  questions  for  the  opinion  of  the  court  were,  first, 
whether  the  plaintiff  was  bound  to  give  notice  of  the  action  previously  to 
bringing  the  same ;  second,  whether  the  defendant  was  entitled  to  receive 
the  said  sum  of  4«. ;  ^  third,  whether  the  plaintiff,  having  paid  the  said  sum 
of  4«.  in  the  manner  above  stated,  was  entitled  to  recover  it  back  in  this 
action.     The  case  was  now  argued  by 

JRol/e  for  the  plaintiff. 

Dover,  contra* 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover 
in  this  action.  As  to  the  second  point,  whether  the  defendant  was  entitled 
to  notice  of  action ;  if  it  be  conceded  that  the  money  was  taken  by  him  in 
his  character  of  mayor,  independent  of  that  of  a  justice  of  peace,  then  the 
24  G.  2,  c.  44,  does  not  apply.  If  it  was  taken  in  the  character  of  justice, 
or  if  it  were  equivocal  in  which  capacity  the  claim  was  made,  then  according 

1  So  much  of  the  case  as  relates  to  this  qaestion  has  been  omitted.  —  £d. 
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to  the  case  of  Briggs  v.  Eveljn,  if  the  act  were  done  colore  officii,  notice  of 
action  must  have  been  given.  But  the  object  of  that  statute  was  to  protect 
justices  accidentally  committing  an  error  in  the  dischaige  of  their  official 
duties,  and  not  where  the  thing  is  done  for  their  own  personal  benefit.  This 
money  was  taken  for  the  latter  purpose,  and  that  removes  all  doubt  as  to 
the  necessity  of  notice.  Then  as  to  the  last  point.  It  has  been  well  argued 
that  the  payment  having  been  voluntary,  it  cannot  be  recovered  back  in  an 
action  for  money  had  and  received.  I  agree  that  such  a  consequence  would 
have  followed  had  the  parties  been  on  equal  terms.  But  if  one  party  has 
the  power  of  saying  to  the  other,  ''chat  which  you  require  shall  not  be  done 
except  upon  the  conditions  which  I  choose  to  impose,"  no  person  can  contend 
that  they  stand  upon  anything  like  an  equal  footing.  Such  was  the  situation 
of  the  parties  to  this  action.  The  case  is  therefore  very  different  from 
Brisbane  v.  Dacres,  and  our  judgment  must  be  in  favor  of  the  plaintiff. 

Bayley,  J.  Then,  as  to  the  question  whether  the  money  can  be  recovered 
in  this  action ;  if  it  had  been  a  free  and  voluntary  payment,  there  might 
be  some  difficulty ;  but  I  entirely  agree  with  the  observations  of  my  Lord 
Chief  Justice,  which  show,  that  the  payment  was  by  no  means  voluntary. 
There  is  also  another  ground  upon  which  it  might  be  put,  viz.,  that  as  the 
defendant  had  a  discretion  to  exercise  in  granting  or  refusing  licenses,  it 
would  be  against  public  policy  to  allow  him  to  receive  fees,  by  which  he 
might  be  biassed  in  the  exercise  of  that  discretion ;  and  if  so,  the  objection 
that  this  was  a  free  and  voluntary  payment  is  inapplicable.  As  to  the 
notice,  I  am  of  opinion,  that  as  mayor,  the  defendant  was  not  entitled  to  it. 
The  statute  does  not  apply,  unless  the  act  was  done  by  him  as  a  justice ; 
but  in  the  latter  capacity  he  had  no  pretence  for  claiming  anything.  It  is, 
therefore,  impossible  to  say  that  the  money  was  taken  colore  officii.  The 
case  of  Irving  v.  Wilson  ^  puts  the  question  upon  the  right  principle.  There, 
an  excise  officer  had  improperly  made  a  seizure  of  certain  goods,  and  refused 
to  restore  them  until  the  plaintiff  paid  him  a  sum  of  money ;  and  it  was 
held,  that  that  money  might  be  recovered  in  an  action  for  money  had  and 
received,  and  that  it  was  not  necessary  to  give  notice  of  the  action,  under 
the  23  G.  3,  c.  70,  §  30.  For  these  reasons^  I  think  that  the  plaintiff  must 
have  the  judgment  of  the  court. 

LiTTLEDALE,  J.  As  to  the  uoticc  which  it  is  said  should  have  been  given, 
even  supposing  the  defendant  to  have  made  the  claim  in  his  capacity  of 
justice  of  peace,  that  was  not  done  in  the  execution  of  his  office.  Where  a 
justice  orders  a  man  to  be  apprehended,  or  his  goods  to  be  seized  under  a 
warrant,  that  is  done  in  the  execution  of  his  office ;  and  if  the  goods  were 
afterwards  sold,  it  might  be  necessary  to  give  notice  before  an  action  could 
be  commenced  to  recover  the  proceeds.  Notice  might  also  be  requisite  if 
the  party  paid  money  in  order  to  be  relieved  from  some  threatened  proceeding 
by  a  justice  ;  but  here,  it  cannot  be  pretended  that  the  thing  was  done  in 
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the  execution  of  the  defendant's  office.    If,  according  to  the  usual  course, 

the  plaintiff  was  entitled  to  a  license,  the  defendant  was  bound  to  grant  it 

The  granting  it  was  in  the  execution  of  his  office,  but  the  claim  of  a  fee  for 

so  doing  certainly  was  not.     Then  comes  the  objection,  that  this  was  a 

voluntary  payment.     In  Bilbie  v,  Lumley,  Brisbane  v,  Dacres,  and  Enibb  v. 

Hall,  both  parties  might,  to  a  certain  extent,  be  considered  as  actors.     Here, 

the  plaintiff  was  merely  passive,  and  submitted  to  pay  the  sum  claimed,  as 

he  could  not  otherwise  procure  his  license.     I  think,  therefore,  that  .he  is 

entitled  to  recover  it  back  in  this  action. 

Jiuigment  for  the  plaintiff^ 


HILLS  V.  STREET. 
In  the  Common  Pleas,  June  16,  1828. 

[Reported  in  5  Bingham,  S7.] 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  At  the  trial  before  Oaselee,  J.,  Middlesex  sittings  after  Michael- 
mas term  last,  it  appeared  that  the  defendant,  as  broker  for  H.  Elwes,  had 
on  the  28th  of  April,  1827,  distrained  on  the  plaintiff  for  230/.  10<.  alleged 
to  be  due  to  Elwes  for  seven  quarters'  rent. 

The  defendi^nt,  upon  written  requests  made  by  the  plaintiff  from  time  to 
time,  and  on  condition  of  his  paying  the  charges  for  distraining,  forbore  to 
remove  or  sell  the  goods  distrained,  the  plaintiff  engaging  to  pay  the  ex- 
pense of  keeping  a  man  in  possession.  Accordingly,  the  rent  not  having 
been  satisfied,  the  plaintiff,  upon  the  defendant's  instances,  paid  him  on 
the  18th  of  May  8Z.  bs,  as  broker's  commission  on  a  distress  for  230/.  10& 
(at  the  rate  of  5/.  for  the  first  hundred,  and  2/.  10«.  for  every  hundred 
over),  4^  4«.  for  the  expenses  of  a  man  in  possession  twenty-one  days,  and 
/.  for  drawing  the  form  of  the  above-mentioned  requests.  On  the  11th  of 
June  he  again  paid  the  defendant  for  the  expenses  of  the  man  in  possession 
twenty-four  days,  4/.  4«.,  and  for  drawing  four  more  requests  1/.,  making 
altogether  19/.  5«.»  which  the  plaintiff  now  sought  to  recover^as  liaving  be«A 
illegally  demanded  and  paid. 

The  man  in  possession  having  on  the  23d  of  June  quitted  the  house  foi 
^he  purpose  of  procuring  a  van  to  remove  the  goods  distrained,  t^e  plaintiff 
refused  to  lot  him  in  again.  In  consequence  of  this  a  second  distress  was 
made  on  the  16th  of  July,  when  the  plaintiff  replevied. 

Early  in  the  transaction  the  plaintiff  had  alleged  that  only  six  quarters' 
tent  were  due,  but  it  did  not  distinctly  appear  at  the  trial  whether  liefore 
or  at  the  time  of  the  payments  made  to  the  defendant  the  plaintiff  had 
expressed  any  intention  to  replevy.     It  appeared,  however,  that  he   had 

^  The  opinion  of  Holbotd,  J.,  has  iMen  omitted.  —  £d. 
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objected  to  the  amount  of  the  defendant's  charge,  when  the  defendant  said, 
'^  The  law  allowed  it,  and  he  would  have  it." 

For  the  defendant  it  was  contended,  that  the  charge  for  making  the  dis- 
tress was  reasonable  and  legal,  and  that  whether  the  charge  for  keeping  the 
man  in  possession  were  legal  or  not,  yet  that  having  been  incurred  at  the  ex- 
press request  of  the  plaintiff  for  his  sole  accommodation,  and  having  been 
paid  voluntarily  with  a  full  knowledge  of  all  the  facts,  it  could  not  now 
be  recovered  at  the  hands  of  the  defendant     Brisbane  v.  Dacres.^ 

The  learned  judge  thought,  that  as  the  distress  in  respect  of  which  the 
charges  were  made  had  never  been  brought  to  a  conclusion,  the  goods  not 
having  been  sold,  but  having  actually  been  replevied  under  a  subsequent 
distress,  it  was  doubtful  whether  the  chai*ge  for  distraiuing  could  be  sus- 
tained (the  Stat.  57  G.  3,  c.  93,  s.  6,  applying  only  to  cases  where  the  goods 
distrained  are  sold),  and  whether  the  payment  could  be  esteemed  volun- 
tary;  which  he  told  the  jury  it  could  not,  if  at  the  time  it  was  made  the 
plaintiff  intended  to  replevy. 

Whereupon  a  verdict  was  found  for  the  plaintiff  for  bl,  10«.  on  the  sum 
paid  for  making  the  distress,  with  leave  for  the  defendant  to  move  to  set  it 
aside  and  enter  a  nonsuit  instead.     Accordingly 

Vf^ld^,  Serjt.,  in  Hilary  term  last  obtained  a  rule  nisi  to  that  effect ; 
against  which 

Andrews^  Serjt.,  was  to  have  shown  cause ;  but  the  court  called  on 

Wilde  to  support  his  rule. 

Best,  C.  J.  Although  under  the  circumstances  of  this  case  I  woidd 
allow  for  the  legal  expenses  of  making  the  distress  and  inventory,  yet  this 
rule  must  be  discharged ;  for  that  allowance  could  not  be  sufficient  to  turn 
the  scale  in  the  defendant's  favor,  the  prothonotary  stating  to  us,  that  on 
taxation  of  costs  the  broker's  charge  for  distraining  would  not  be  permitted 
to  exceed  one  guinea. 

But  I  am  clearly  of  opinion  that  this  was  not  a  voluntary  payment. 
The  broker  is  in  possession  of  goods  distrained  for  rent.  The  party  dis- 
trained on  is  anxious  that  the  goods  should  not  be  sold,  and  that  time  may 
be  allowed  him  to  pay  the  rent.  The  broker  requires,  as  a  condition  of  the 
indulgence,  that  he  shall  be  furnished  with  a  written  request  not  to  sell, 
and  an  undertaking  to  pay  the  expenses ;  this  is  given  and  enforced,  but  it 
is  clear  that  it  is  given  under  an  apprehension  the  sale  would  proceed  un- 
less the  demand  were  complied  with ;  and  it  is  impossible  to  call  a  payment 
under  such  circumstances,  voluntary.  If  the  payment  were  not  voluntary, 
the  plaintiff  is  entitled  to  recover  back  all  that  was  paid  improperly  which 
exceeds  in  amount  the  verdict  he  has  obtained.  Lindon  v.  Hooper  only 
decides  that  an  action  for  money  had  and  received  does  not  lie  to  recover 
back  money  paid  for  the  release  of  cattle  damage  feasant,  though  the  dis- 
tress were  wrongful ;  replevin  or  trespass  being  the  proper  form  of  action 
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to  try  such  a  question.  But  the  present  question  could  not  have  been 
tried  in  replevin.  There  is  no  form  of  action  but  assumpsit  for  money  bad 
and  received,  in  which  a  party  can  recover  money  paid,  as  this  was,  under 
duress. 

Gaseleb,  J.  The  broker  is  the  agent  of  the  landlord,  and  must  look  to 
him  for  these  expenses.  But  the  broker,  acting  as  a  public  officer,  has  no 
right  to  charge  for  giving  time. 

The  rest  of  the  court  concurred,  and  the  rule  was  discharged. 


ASHMOLE  ».   WAINWRIGHT  and  Another. 
In  the  Queen's  Bench,  February  4,  1842. 

[Rspwied  in  2  Queen's  Bench  Reports,  887.] 

Assumpsit  for  money  had  and  received  and  on  an  account  stated.  The 
particular  claimed  51.  5«.,  paid  on,  etc.,  by  plaintiff  to  defendants,  'Mn 
order  to  obtain  possession  of  certain  goods  belonging  to  the  plaintiff  then 
in  the  custody  of  the  defendants,  and  which  said  sum,"  etc.,  '*  was  paid  by 
the  plaintiff  under  protest  that  he  was  not  liable  to  pay  the  same  or  any 
part  thereof,  or,  if  liable  to  pay  some  part  thereof,  that  the  sum  claimed 
by  the  defendants,  namely,"  etc.,  "was  an  exorbitant  and  unreasonable 
claim." 

Plea  :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Westminster  sittings  after 
Hilary  term,  I84I,  it  appeared  that,  in  October,  1839,  the  defendants,  who 
were  common  carriers,  conveyed  certain  goods  for  the  plaintLff  from  Wal- 
pole  to  London,  under  circumstances  which  induced  the  plaintiff  to  expect 
that  they  would  make  no  charge  for  so  doing.  The  goods,  being  brought 
to  London,  remained  some  time  in  the  defendants'  warehouse,  after  which, 
on  the  plaintiff  sending  for  them,  the  defendants  refused  to  give  them  to 
him  except  upon  his  paying  5/.  5s.  for  carriage  and  warehouse  room.  The 
plaintiff  insisted  that  he  was  not  liable  to  pay  anything;  and  that,  if 
he  was  liable  to  pay  anything,  the  demand  was  exorbitant  In  an  in- 
terview which  the  plaintiff's  attorney  had  with  one  of  the  defendants  at 
tlieir  place  of  business,  the  latter  declared  that  he  would  receive  nothing 
less  than  the  whole  sum  demanded.  The  attorney  called  again  a  few 
days  afterwards,  and  said  to  the  same  defendant,  "I  suppose  you  still 
refuse  to  take  anything  less  than  the  whole  sum ; "  to  which  the  defend- 
ant said,  ''Of  course  I  do/'  The  attorney  then  paid  him  the  5^.  5«., 
and  told  him  that  he  paid  it  imder  protest  as  to  both  points.  The 
goods  were  then  given  up  to  the  plaintiff.  The  learned  j\idge  put  three 
questions  to  the  jury:  1.  Was  the  plaintiff  to  pay  anything)     2.  Was 
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5L  58.  an  unreasonable  sum  ?  3.  If  5/.  5«.  was  unreasonable,  what  was 
a  reasonable  snm  1  The  jury  found  that  the  plaintiff  ought  to  pay  some- 
thing ;  that  the  demand  of  5/.  5s.  was  unreasonable ;  that  the  reasonable 
charges  were  ISs.  for  carriage,  and  I2s.  6d.  for  warehouse  room.  The 
learned  judge  was  of  opinion  that  the  plaintiff  ought  to  have  tendered  that 
or  a  larger  sum  :  and  a  verdict  was  entered  for  the  defendant,  with  leave 
for  the  plaintiff  to  move  to  enter  a  verdict  for  32.  I4«.  6d,  if  the  court 
should  be  of  opinion  that  a  tender  was  unnecessary. 

In  Trinity  term  last,  Byles  obtained  a  rule  ntd  accordingly;  against 
which 

Kell^  and  Cochhum  now  showed  cause. 

Erie  and  Byles,  contra. 

Lord  Denman,  C.  J.  As  is  very  commonly  the  case,  each  party  has 
taken  pains  to  put  himself  in  the  wrong.  After  carriage  of  the  goods  with- 
out express  bargtiin,  the  owner,  the  plaintiff,  says  that  the  carriers,  the 
defendants,  were  to  carry  them  for  nothing,  and  he  demands  the  goods ; 
the  defendants  claim  what  must  now  be  taken  to  be  a  very  exorbitant 
charge,  and  refuse  to  deliver  the  goods  except  on  payment  of  51.  5s. ;  the 
plaintiff  says,  I  will  pay  it  under  protest  that  I  do  not  owe  you  so  much. 
The  jury  find  that  the  proper  sum  is  IL  10«.  6d,  To  the  extent  of  the 
difference  the  defendants  have  received  the  plaintiff^s  money ;  is  there  any- 
thing in  the  circumstances  to  deprive  him  of  his  remedy  as  for  money 
received  by  them  to  his  use )  It  is  said  that  he  ought  to  have  tendered 
the  proper  charges :  the  answer  is,  that  they  ought  to  have  told  him  the 
proper  charges.  I  can  see  no  other  circumstance  to  deprive  the  plaintiff 
of  his  action  in  this  form :  the  cases  relied  on  for  the  defendants  are  all 
distinguishable;  the  utmost  extent  to  which  they  go  is  that  the  action 
does  not  lie  where  there  is  another  adequate  remedy ;  and,  as  to  equity, 
when  the  defendants  had  received  such  notice  as  they  did,  both  from  the 
attorney  and  from  the  language  of  the  particulars,  it  was  their  duty  to 
pay  back  the  sums  which  they  had  no  right  to  retain. 

Patteson,  J.  I  should  be  sorry  to  throw  any  doubt  upon  the  point 
that  an  action  for  money  had  and  received  will  lie  to  recover  money  paid 
on  the  wrongful  detainer  of  goods ;  it  would  be  very  dangerous  to  do  so, 
the  doctrine  being  in  itself  so  reasonable,  and  supported  by  so  many  author- 
ities. In  Lin  don  v.  Hooper '  replevin  was  as  convenient  a  mode  of  recov- 
ering the  money  as  the  action  for  money  had  and  received  :  but  replevin 
would  not  lie  here.  My  only  difficulty  has  arisen  from  the  necessity  for  a 
tender.  Astley  v.  Reynolds'  at  first  sight  seemed  to  be  somewhat  in 
favor  of  the  present  defendants,  for  there  a  tender  was  made :  and  I  am 
not  prepared  to  go  the  length  of  saying  that,  where  a  party  simply  denies 
that  anything  is  due,  then  pays,  and  afterwards  sues  for  the  whole  sum, 
he  may  turn  round  at  the  trial  and  recover  part ;  for  his  objecting  to  the 

1  1  Cowp.  414.  «  2  Stra.  915. 
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Tt^hole  would  be  like  a  deception.  In  this  case,  therefore,  had  there  been 
nothing  to  show  that  the  plaintiff  ever  demanded  less  than  to  have  the 
goods  without  any  payment,  according  to  his  first  claim,  I  should  hardly 
have  said  that  the  action  would  be  maintainable.  But,  on  the  further  con- 
versation and  the  subsequent  applications,  an  allegation  of  overcharge  is 
added  to  the  at  first  total  denial :  the  defendants  always  demanded  the 
whole  j  the  plaintiff  did  not  altogether  insist  that  nothing  at  all  was  due ; 
then  the  particulars  of  demand  distinctly  show  that  the  action  was 
brought,  not  merely  to  recover  the  whole,  but  to  recover  the  part  over- 
charged, if  the  plaintiff  was  liable  at  all.  After  such  a  notice  the  proper 
course  for  the  defendant  was  to  pay  the  cffierence  into  court. 

Coleridge,  J.  I  never  doubted  that  an  action  for  money  had  and  re- 
ceived might  be  maintained  to  recover  money  paid  on  the  wrongful  de- 
tainer of  goods.  Skeate  v,  Beale  ^  is  not  inconsistent  with  this  doctrine. 
That  was  an  action  on  a  written  agreement ;  duress  of  goods  was  pleaded ; 
and  the  court  held  that,  for  that  purpose,  there  was  no  distinction  be- 
tween an  agreement  and  a  deed,  so  that  the  agreement  must  be  held 
to  have  been  voluntary.  It  is  very  true  that  some  words  in  the  judgment 
go  beyond  the  point  decided  ;  but  they  were  not  necessary  to  the  decision, 
which  is  quite  consistent  with  our  decision  in  the  present  case.  Here  the 
only  question  is  on  the  necessity  of  tendering  or  demanding  back  a  specific 
sum.  Taking  the  particulars  altogether,  they  are  clearly  meant  to  convey 
notice  of  the  plafntiiTs  intention  to  recover  all  or  such  part  as  he  might  be 
entitled  to  :  and,  after  hearing  the  argument,  I  am  satisfied  that  no  tender 
of  any  specific  sum  was  necessary.  The  defendants  began  wrong  by 
making  an  exorbitant  demand :  in  whose  knowledge,  if  not  in  theirs,  did 
the  proper  charges  lie  ?  Surely  the  duty  of  ascertaining  the  proper  charge 
lay  on  them  in  the  first  instance.  Looking  at  the  nature  of  the  demand, 
it  could  not  be  for  the  plaintiff  to  ascertain  the  specific  sum. 

BuhabiolvU, 


WAKEFIELD  v.  NEWBON  and  Othebs. 
In  the  Queen's  Bench,  April  16,  1844. 

[Reported  in  6  Queen's  Bench  Reports,  276.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 

Plea :  Non  cusumpsit. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Easter  term,  1843,  the  following  facts  appeared,  according  to  the  statement 
made  by  the  Lord  Chief  Justice  in  delivering  the  judgment  of  the  court  as 
after  mentioned. 

1  11  A.  &  £.  988. 
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''  This  action  was  brought  by  a  mortgagor  against  the  mortgagee's  soUcL* 
tors  to  recover  a  sum  of  money  which  the  defendants  had  exacted  from  the 
plaintiff  by  refusing  to  redeliver  his  title  deeds  after  a  reconveyance  to  him 
of  the  mortgaged  property  on  payment  of  principal  and  interest,  unless  the 
plaintiff  would  also  pay  the  amount  of  the  defendants'  bill  of  costs.  The 
verdict  was  taken  for  11^  12«.  5<£,  the  amount  so  exacted  :  but  the  defend- 
ants had  leave  to  move  for  a  nonsuit  if  the  court  should  think  the  action 
not  maintainable,  or  for  reduction  of  the  damages  to  51.  if  the  jury  were 
wrong  in  deducting  certain  items  from  the  bill.  One  of  the  charges  was  in 
respect  of  the  reconveyance ;  but  other  parts  of  the  bill  arose  exclusively 
from  the  relation  of  the  mortgagee  to  the  defendants,  as  client  and 
solicitors." 

In  Trinity  term,  1843,  Piatt  obtained  a  rule  nisi  accordingly.  In  Easter 
term^  1844, 

Knowles  and  Miller  showed  cause. 

PlaU  and  BuU^  contra. 

Cur.  adv.  vult. 

Lord  DENMA.N,  C.  J.,  in  this  term.  May  27th,  delivered  the  judgment  of 
the  court.  After  stating  the  facts  as  ante,  p.  539,  his  lordship  proceeded 
as  follows :  — 

We  are  of  opinion  that  the  defendants  were  clearly  wrong  in  withholding 
the  deeds  till  the  latter  sum  was  paid  ;  for  it  appears  from  Hollis  v. 
Claridge,^  and  is  the  known  practice,  that  a  mortgagee  cannot,  by  handing 
over  deeds  to  his  attorney,  create  a  new  lien  against  the  mortgagor  in 
respect  of  a  debt  of  his  own. 

But  an  objection  to  the  maintenance  of  the  action  w*as  drawn  from  cer- 
tain expressions  employed  by  me  in  a  late  judgment  of  this  court,  Skeate 
V.  Beale.'  That  case  was  not  alluded  to  in  Parker  v.  The  Great  Western 
Railway  Company,*  in  the  Common  Pleas,  where  that  court,  in  conformity 
to  a  late  decision  of  the  Exchequer  *  and  to  some  former  decisions  of  this 
court,  laid  down  the  principle  that  money  extorted  by  duress  of  the  plain- 
tiff's goods,  and  paid  by  the  plaintiff  under  protest,  may  be  recovered  in  an 
action  for  money  had  and  received.  In  this  court,  we  were  required,  in 
considering  a  case  of  Ashmole  v.  Wainwright,*  to  give  some  attention  to 
the  doctrine  in  Skeate  v.  Beale.'  It  wos  by  no  means  unsupported  by 
some  ancient  authorities ;  but  perhaps  it  was  laid  down  in  terms  too  gen- 
eral and  extensive.  The  case  itself,  however,  was  satisfactorily  shown  to  be 
distinguishable,  both  from  Ashmole  v.  Wainwright  *  and  from  the  present 
case :  and  the  principle  just  stated  must  be  taken  as  well  established  and 
generally  recognized.  It  may  produce  the  inconvenience  of  a  circuity  of 
action  :  but  the  evil  of  allowing  extortion  by  means  of  a  wrongful  detention 
of  goods  would  be  much  greater ;  and  the  wrong-doer  has  no  right  to  com- 

1  4  Taunt.  807.  «  11  A.  A  E.  983,  991.  «  7  M.  &  G.  253,  292. 
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plain  when  he  is  compelled  to  restore  money  which  he  was  warned  that  he 
had  no  right  to  extort.  The  case  is  wholly  different  from  that  class  where 
the  parties  have  come  to  a  voluntary  settlement  of  their  coucems,  and 
have  chosen  to  pay  what  is  found  due. 

A  third  defence  was  rested  on  the  case  of  Bamford  v.  Shuttle  worth,  ^ 
where  a  purchaser  had  paid  the  agreed  price  of  an  estate  to  the  vendor's 
,  attorney,  but  was  holden  to  have  no  right  of  action  against  him  for  the 
price,  when  the  purchase  went  off  for  defect  of  title.  But  there  the  at- 
torney received  the  money  merely  as  agent  for  his  client,  to  whom  alone  he 
was  responsible  for  it ;  here  the  attorneys  insisted  on  withholding  the 
deeds  for  their  own  benefit,  to  secure  the  payment  of  their  own  bill.  It  is 
a  mistake  to  say  that  there  is  no  privity  between  the  plaintiff  and  defend- 
ants. The  privity  in  the  original  transaction  was  indeed  between  the  de- 
fendants and  their  client ;  but,  when  the  defendants  compelled  the  plaintiff 
to  part  with  money  in  order  to  regain  possession  of  his  rights,  the  law 
created  a  privity  between  them,  and  implied  a  promise  to  repay  what  the 
defendants  should  appear  to  have  improperly  obtained. 

It  follows  that  the  verdict  must  stand  for  the  plaintiff,  the  damages 
being  reduced  to  6L  I2s,  5o?.,  the  difference  between  the  whole  sum 
received  by  the  defendants  and  the  5/.  due  from  the  plaintiff  to  the 
defendants.  BuU  accordingly. 


CLOSE  V.  PHIPPS. 
In  the  Common  Pleas,  June  4,  1844. 

[Refiorted  in  7  Manning  ^'  Granger,  586.] 

Debt,  for  money  had  and  received,  and  upon  an  account  stated.  Plea, 
never  indebted. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Somersetshire  assizes,  the 
following  facts  appeared. 

The  plaintiff  was  the  administratrix  cum  testamento  annexe  of  her  late 
husband,  who  had  mortgaged  certain  property  to  one  Welch  to  secure  1000/. 
and  interest.  In  April,  1843,  the  defendant,  as  the  attorney  for  Welch, 
called  in  the  mortgage-money,  and  gave  the  plaintiff  notice,  that  if  it  were 
not  immediately  paid  he  should  proceed  to  sell  the  property  under  a  power 
contained  in  the  mortgage  deed.  The  plaintiff  thereupon  employed  one 
Vining,  an  attorney,  to  obtain  another  loan  in  order  to  enable  her  to  pay 
off  the  mortgage ;  but  he  did  not  succeed  in  so  doing.  In  the  mean  time 
the  defendant,  on  behalf  of  Welch,  advertised  the  property  for  sale  on  the 
2d  of  October  following.  On  the  20th  of  September  one  James,  another 
attorney  employed  by  the  plaintiff,  called,  on  her  behalf,  upon  the  defendant 

Ml  A.  &  E.  926. 
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in  order  to  pay  off  the  principal  and  interest  due  to  Welch,  and  the  defend- 
ant's costs.  The  defendant  claimed  the  further  sums,  —  of  151  for  three 
months'  interest  in  advance;  29/.  8«.  lOd..  alleged  to  have  been  paid  by, the 
defendant  to  V ining  for  his  costs ;  and  ISs.  Ad.  which  the  defendant  claimed 
as  due  to  him  from  the  plaintiff's  son,  who  had  some  interest  in  the  property. 
The  defendant  refused  to  stop  the  sale  or  deliver  up  the  deeds,  unless  the 
amount  (45/.  2s.  2dJ)  was  paid  to  him.  That  sum  was  accordingly  paid 
under  protest ;  and  the  present  action  was  brought  to  recover  it  back. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  could 
not  recover  the  money,  at  least  in  the  present  form  of  action,  as  it  had  been 
paid  with  a  full  knowledge  of  all  the  facts,  and,  therefore,  must  be  taken  to 
have  been  paid  voluntarily.  The  learned  judge  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  and  directed  a  verdict  to  be  entered  for  her 
for  the  full  amount,  but  reserved  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  or  to  reduce  the  damages. 

Channelly  Serjt.,  in  h\st  Easter  term,  obtained  a  rule  nin  accordingly. 

Atcherley,  Serjt.,  now  showed  cause.  As  a  general  rule  it  is  undoubtedly 
tnie,  as  established  by  Bilbie  v.  Lumley,^  and  that  class  of  cases,  that  money 
paid  with  a  full  knowledge  of  all  the  facts  cannot  be  recovered  back.  So, 
where  money  has  been  paid  under  a  legal  adjudication  upon  the  precise  point. 
But  the  present  case  falls  within  a  third  class  of  cases,  in  which  it  is  held 
that,  where  money  is  paid,  though  with  knowledge  or  means  of  knowledge 
of  all  the  facts,  but  by  compulsion,  such  as  duress  of  the  person  or  of  goods, 
it  may  be  recovered  back.  It  has  been  always  held  that  a  bond  or  agree- 
ment might  be  avoided  by  reason  of  duress  of  the  person ;  although  some 
doubts  appear  to  have  been  entertained  whether  the  same  rule  applied 
where  there  was  only  duress  of  goods.  In  Skeate  v.  Beale,*  which  was  an 
action  on  an  agreement  to  pay  money,  the  defendant  pleaded  that  the 
plaintiff  had  distrained  upon  his  goods  for  more  than  was  due,  and  threatened 
and  was  about  to  sell  the  goods,  whereupon  the  defendant  made  the  agree- 
ment to  avoid  such  sale.  The  plea  was  held  bad ;  but  the  court,  in  giving 
judgment,  pointed  out  that  there  might  be  a  difference  where  an  action  for 
money  had  and  received  was  brought  to  recover  money  paid  under  such 
circumstances  and  under  protest.  And  in  Astley  v,  Reynolds,'  it  was  ex- 
pressly held  that  where  money  is  extorted  by  duress  of  goods,  it  may  be 
recovered  in  assumpsit  for  money  had  and  received.  This  case  was  confirmed 
in  The  Duke  de  Cadaval  v.  Collins ;  *  and  the  principle  was  also  recognized 
by  the  Court  of  Queen's  Bench  this  term,  in  Wakefield  v,  Newbou.*  lu 
Knibbs  v.  Hall  •  the  money  was  not  paid  under  protest ;  nor  in  Lindon  v. 
Hooper,^  where  in  the  absence  of  such  protest,  an  action  for  money  had 
and  received  was  held  not  to  lie  to  recover  back  money  paid  for  the  release 

1  2  East,  469.  >  11  A.  &  E.  983  ;  8  P.  &  D.  697. 
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of  cattle  wrongfully  taken  as  damage  feasant  [Cbesswell,  J.  That  was 
to  avoid  circuity  of  action.  Tindal,  C.  J.  All  the  cases  were  brought 
before  this  court,  in  Parker  ».  The  Great  Western  Railway  Company,*  where 
the  company  having  made  unreasonable  charges  for  the  carriage  of  goods  to 
one  particular  carrier,  who  had  paid  them  under  protest,  we  held  that  he 
might  recover  the  amount  of  such  payments  in  an  action  for  money  had  and 
received,  upon  the  ground  that  such  payments  were  not  voluntoiy,  but  were 
made  in  order  to  induce  the  company  to  do  that  which  they  were  bound  to 
do,  without  requiring  such  payments.     In  that  case  we  relied  a  good  deal 

upon V.  Pigott,'  which  is  strongly  in  point  here.     There  is  some  course 

of  practice,  I  believe,  in  the  court  of  chancery,  where  a  mortgagor  wishes 
to  pay  off  the  mortgage-money  suddenly,  and  the  mortgagee  does  not  wish 
to  receive  it,  under  which  the  matter  is  sent  to  the  Master  to  see  upon  what 

1  7  M.  &  G.  258,  In  Parker  v.  The  Great  "Weetem  Railway  Company,  Tixdal,  C.  J., 
after  denying  the  right  of  the  defendant  to  make  the  cliarges  in  question,  proceeded  as 
follows :  — 

"  But  it  remains  to  be  considered  whether  the  money  so  paid  can  be  recovered  hy  the 
plaintiff,  in  this  action. 

*<  It  was  argued  for  the  defendants  that  it  cannot ;  for,  that  the  payments  were  madt 
voluntarily,  with  a  full  knowledge  of  all  the  circumstances ;  and  that  the  plaintiff  was 
not  compelled  to  make  those  payments,  hut,  in  each  case,  must  he  considered  as  having 
made  a  contract  with  the  company  to  pay  them  a  certain  sum  of  money  as  the  consideration 
for  the  carriage  of  his  goods ;  and  that  having  made  such  contracts,  he  cannot  now 
retract,  and  recover  the  money  paid  in  pursuance  of  them.  In  sup}>ort  of  this  aigument 
Knibbs  v.  Hall  (1  Esp.  84),  Brown  t;.  M'Kinally  (1  Esp.  279),  Bilbie  v.  Lumley 
(2  East,  469),  and  Brisbane  v.  Dacres  (5  Taimt.  143),  were  cited.  On  the  other  side,  it 
was  urged,  that  these  could  not  be  considered  as  voluntary  payments ;  that  the  parties 
were  not  on  an  equal  footing  ;  that  the  defendants  would  not,  until  such  payments  were 
made,  perform  that  service  for  the  plaintiff  which  he  was  entitled  by  law  to  receive  from 
them  without  making  such  payments ;  and  that,  consequently,  he  was  acting  under  coer- 
cion ;  and  in  support  of  this  view  of  the  case,  Dew  v.  Parsons  (2  6.  &  A.  562;  1  Chit. 
295),  Morgan  v.  Palmer  (2  B.  &  C.  729;  4  D.  &  R.  288),  and  Waterhouse  v.  Keen 
(4  B.  &  C.  200  ;  6  D.  &  R.  257),  were  referred  to. 

**  We  are  of  opinion  that  the  payments  were  not  voluntary.  They  were  made  in  order 
to  induce  the  company  to  do  that  which  they  were  bound  to  do  without  them ;  and  for 
the  refusal  to  do  which,  an  action  on  the  case  might  have  been  maintained,  as  was 
expressly  decided  in  the  case  of  Pickford  v.  The  Grand  Junction  Railway  Comimny. 

And,  in  this  respect,  the  case  very  much  resembles  that  of v.  Pigott,  mentioned  by 

Lord  Kenton,  in  Cartwright  v.  Rowley  (2  Esp.  723).  That  was  an  action  brought 
to  recover  back  money  paid  to  the  steward  of  a  manor,  for  producing  at  a  trial  some 
deeds  and  court  rolls,  for  which  he  had  charged  extravagantly.  The  objection  was 
taken  that  the  money  had  been  voluntarily  paid,  and  so  could  not  be  recovered  back 
again ;  but,  it  appearing  that  the  party  conld  not  do  without  the  deeds,  so  that  the  money 
was  paid  through  necessity  and  the  urgency  of  the  case,  it  was  held  to  be  recoverable; 
We  think  the  principle  upon  which  that  decision  proceeded  is  a  sound  one,  and  strictly 
applicable  in  the  present  case,  and  that  the  defendants  cannot,  by  the  assistance  of 
that  rule  of  law  on  which  they  relied,  retain  the  money  that  they  have  improperlj 
received."  —  Ed. 

*  Cited  by  Lord  Kenton,  C.  J.,  in  Cartwright  f>.  Rowley,  2  Esp.  723. 
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tenns  an  arrangement  can  be  made  as  to  the  payment  of  some  interest  in 
advance.]    Here,  the  money  was  called  in  by  the  mortgagee. 

Tal/ourdf  Seijt.,  who  was  to  have  supported  the  rule,  admitted  he  could 
not  do  so  after  the  decision  in  Parker  v.  The  Great  Western  Railway 
Company. 

TiNDAL,  0.  J.  ThiS)  I  think,  is  quite  as  strong  a  case  as  that  referred  to. 
The  money  was  obtained  by,  what  the  law  would  call,  duress;  as  the  plaintiff 
was  obliged  either  to  pay  itf  or  to  suffer  her  estate  to  be  sold,  and  incur  the 
expense  and  risk  of  a  bill  in  equity. 

Fer  Curiam  ;  Rvle  dUcharged, 


GULLIVER  V.  COSENS. 
In  the  Common  Pleas,  Mat  31,  1845. 

[Reported  in  1  Common  Bench  Reports,  788.] 

Debt  for  money  had  and  received  to  the  plaintiff's  use.  *  Plea^  nttnquam 
indebitatus. 

At  the  trial  before  Aloerson,  B.,  at  the  last  assizes  for  Sussex,  it  ap- 
peared that  a  flock  of  sheep  belonging  to  the  plaintiff  having  strayed  upon 
the  defendant's  land,  they  were  distrained,  as  damage  feasant,  by  the 
defendant,  who  refused  to  restore  them  except  upon  payment  of  2L  15«. 
9d.,  at  which  amount  he  estimated  the  damage  they  had  done.  The 
plaintiff  paid  the  2/.  I5s.  9d.  under  protest,  and  to  recover  it  brought  this 
action. 

For  the  defendant  it  was  insisted,  upon  the  authority  of  Lindon  v. 
Hooper,  that  the  action  was  not  maintainable ;  and  that  where  an  exor- 
bitant demand  was  made  for  compensation,  the  only  remedy  was  replevin. 

The  learned  judge  directed  a  nonsuit,  reserving  to  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  the  sum  claimed,  if  the  court  should  be  of 
opinion  that  the  action  was  well  brought.  The  actual  damage  done  by 
the  sheep  was  estimated  by  the  jury  at  5s. 

Sir  T.  Wildey  Seijt,  in  Easter  term  Inst,  accordingly  obtained  a  rule  nisi. 

Ckannellf  Serjt.,  with  whom  was  Johnson,  now  showed  cause. 

Bowling,  Serjt.,  with  whom  was  BovUlj  in  support  of  the  rule. 

Tin  DAL,  C.  J.  I  am  of  opinion  that  the  rule  that  has  been  obtained  in 
this  case,  to  enter  a  verdict  for  the  plaintiff,  ought  to  be  discharged.  The 
question  at  issue  seems  to  me  to  depend  upon  the  consideration,  upon 
which  of  the  parties  has  the  law  cast  the  onus  of  estimating  the  amount  of 
damage  done  to  the  owner  of  the  land  1  The  party  whose  sheep  have  tres- 
passed is  in  the  first  instance  the  wrong-doer ;  it  is  therefore  upon  him  that 
the  risk  of  estimating  the  amount  of  damage  ought  to  rest,  and  not  upon 
the  party  who  has  suffered  by  the  trespass.     If  the  owner  of  the  cattle 
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elects  to  make  a  tender  of  sufficient  amends  before  the  distress,  and  tho 
distrainor  refuses  it,  the  latter  becomes  a  wrong-doer ;  but  a  tender  after 
distress  does  not  entitle  the  owner  to  replevy  his  cattle.  The  rule  of  law 
cannot  be  more  clearly  stated  than  is  done  by  Lord  Coke,  in  The  Six 
Carpenters'  case  ^ :  **  Vide  the  book  in  30  Ass.  pi.  38,^  John  Mati-ever'« 
case.  It  is  held  by  the  court  that  if  the  lord  or  his  bailiff  comes  to 
distrain,  and  before  the  distress  the  tenant  tenders  the  arrears  upon  the 
land,  there  the  distress  taken  for  it  is  tortious.  The  same  law  for  damage 
feasant,  if  before  the  distress  he  tenders  sufficient  amends ;  and  therewith 
agree  7  Ed.  3,  8  6.,*  In  the  Master  of  St  Mark's  case;  and  so  is  the 
opinion  of  Hull  to  be  understood  in  13  Hen.  4,  17  b^*  which  opinion  is 
not  well  abridged  in  title  Trespass,  1 80.*  Note,  reader,  this  difference : 
that  tender  upon  the  land  before  the  distress  makes  the  distress  tortious ; 
tender  after  the  distress,  and  before  the  impounding,  makes  the  detainer, 
and  not  the  taking,  wrongful ;  tender  after  the  impounding  makes  neither 
the  one  nor  the  other  wrongful ;  for  then  it  comes  too  late,  because  then 
the  cause  is  put  to  the  trial  of  the  law,  to  be  there  determined.  But 
after  the  law  has  determined  it,  and  the  avowant  has  return  irreplevisable, 
yet,  if  the  plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  action 
of  detinue  for  the  detainer  after ;  or  he  may,  upon  satisfaction  made  in 
court,  have  a  writ  for  the  redelivery  of  his  goods."  It  appears  to  me  that 
when  the  present  plaintiff  found  he  was  too  late  to  make  a  tender,  so  as  to 
entitle  himself  to  replevy  the  sheep  and  to  succeed  in  an  action  of 
replevin,  his  proper  course  was  to  make  a  tender  of  sufficient  amends  to 
cover  the  damage  sustained ;  aud  in  the  event  of  the  defendant  refusing  to 
accept  the  sum  tendered  and  deliver  up  the  sheep,  he  should  have  brought 
detinue ;  for  they  were  held  by  the  defendant  merely  as  a  pledge.  In 
that  case  the  hazard  of  the  sufficiency  of  the  teuder  would  fall,  as  it  ought 
to  do,  on  the  owner  of  the  cattle.  It  has  been  urged  that  here  a  teuder 
was  unnecessary,  inasmuch  as  the  sum  demanded  for  compensation  was 
exorbitant ;  that  argument,  however,  as  it  seems  to  me,  is  answered  by 
saying  that  the  risk  of  determining  the  real  amount  of  damage  is  not  by 
law  imposed  upon  the  defendant.  This  I  should  be  disposed  to  hold  upon 
principle,  and  independently  of  the  authority  of  Lindon  v.  Hooper,  which  I 
am  unable  to  get  over,  and  which  I  am  not  aware  has  been  overruled  >  and 
though  cases  have  occurred  in  which  it  has  been  decided  that  an  exces- 
sive demand  dispenses  with  a  tender,  yet  those  were  cases  where  the  law 
made  it  incumbent  on  the  defendant  coirectly  to  ascertain  the  amount  of 
his  demand.  The  cases  of  Barrett  v.  The  Stockton  &  Darlington  Bailway 
Company,  and  of  Parker  v.  The  Great  Western  Railway  Company,  range 
themselves  within  this  class.     The  cases  of  Knibbs  v.  Hall,  and  Skeate  v. 

1  8  Co.  Rep.  147.  *  Fo.  179,  Mantravers  v.  The  Parson  of  Chase. 

«  H.  7  E.  8,  fo.  8,  pi.  17.  *  H.  13  H.  4,  fo.  17,  pi.  14. 

^  Fitzh.  Abr.  tit.  Trespas,  pi.  180.     See  the  explanation  in  6  Nev.  &  M.  613,  n. 
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Beale  follow  the  doctrine  of  Liudon  v.  Hooper.  Upon  authority,  there- 
fore, as  well  as  upon  principle,  I  am  of  opinion  that  the  verdict  which  has 
been  entered  for  the  defendant  ought  to  stand. 

CoLTMAN,  J.  I  also  think  the  law  has  with  sufficient  distinctness 
pointed  out  the  course  which  the  plaintiff  ought  to  have  pursued.  And 
if  he  has  brought  a  difficulty  upon  himself  by  departing  from  that 
course,  he  has  no  right  to  complain.  The  objection  to  bringing  an  action 
for  money  had  and  received,  instead  of  tendering  amends  and  replevying,  is 
that  which  has  been  stated  by  my  Lord  Chief  Justice ;  namely,  that  it 
would  remove  from  the  owner  of  the  cattle  the  burthen  of  ascertaining 
the  precise  amount  of  compensation  due,  and  cast  it  upon  the  other  party, 
who,  in  the  absence  of  a  tender,  is  no  wrong-doer.  The  case  differs  essen- 
tially from  that  of  Parker  v.  The  Great  Western  Railway  Company. 
There  the  company,  by  refusing  to  carry  the  plaintiff's  goods  without 
being  paid  an  exorbitant  sum,  in  contravention  of  the  provisions  of  the  acts 
of  Parliament  by  which  their  concerns  are  regulated,  became  wrong-doers. 
Nor  can  it  be  said  that  in  this  case  the  money  was  extorted  by  duress. 
Duress  of  goods  implies  an  unlawful  detention  of  them ;  which  has  not 
occurred  here,  the  sheep  having  been  lawfully  taken.  I  am  unable  to  dis- 
tinguish the  present  case  from  Lindon  v.  Hooper,  and  I  know  of  nothing  to 
prevent  its  being  treated  as  a  subsisting  authority.  For  these  reasons  I 
think  the  rule  should  be  discharged. 

Maule,  J.  I  also  am  of  opinion  that  under  the  circumstances  of  this 
case  money  had  and  received  is  not  the  proper  form  of  action.  The  de- 
fendant had  an  undoubted  right  to  distrain  the  plaintiff's  sheep,  and  to 
keep  them  until  the  damage  done  was  satisfied.  If  a  sufficient  tender  had 
been  made  before  the  impounding,  the  defendant  would  have  been  bound 
to  restore  them  ;  otherwise  not.  The  question  is,  whose  duty  it  is  to 
ascertain  the  amount  of  damage  sustained.  If  that  duty  were  by  law  cast 
upon  the  distrainor,  it  would  manifestly  be  throwing  a  very  inconvenient 
burthen  upon  the  innocent  party.  It  seems  to  me  to  be  quite  clear  that 
this  duty  rests  upon  the  party  who  inflicts,  and  not  upon  him  who  suffers, 
the  injury.  That  being  so,  the  defendant  is  not  a  wrong-doer  because  he 
may  have  too  highly  estimated  the  compensation  due  to  him.  It  is  said 
that  the  plaintiff  ought  to  be  permitted  to  maintain  this  action,  because  he 
is  under  the  circumstances  precluded  from  bringing  a  replevin.  The 
reason  why  he  has  not  that  remedy  is,  that  he  has  sustained  no  wrong. 
His  proper  course  was  to  make  a  tender  of  sufficient  amends ;  and  if  the 
defendant,  upon  such  tender,  refused  to  restore  the  sheep,  to  bring  an 
action  of  detinue,  as  suggested  by  Lord  Coke  in  the  Six  Carpenters'  case.^ 
The  case  of  Anscomb  v.  Shore,'  where  it  was  held  that  an  action  on  the 
case  lay  not  for  the  detention  of  the  goods  afler  a  tender  made  of  sufficient 
amends,  goes  very  far  to  show  that  money  had  and  received  is  not  main^ 

1  8  Co.  Rep.  147.  '^  1  Taunt.  261. 
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tainable  in  this  case,  inasmuch  as  it  shows  that  the  distrainor  was  not  a 

wrong-doer. 

Gresswell,  J.     The  plaintiff  in  this  case  has  brought  an  action  for 

money  had  and  received  by  the  defendant  to  his  use.     The  defendant,  in 

answer,  says  the  payment  was  made  Toluntartly,  with  full  knowledge  of  all 

the  facts,  and  therefore  it  is  not  recoverable  back.    On  the  part  of  the 

plaintiff  it  is  suggested  that  the  payment  was  made  under  a  species  of 

duress,  —  a  wrongful  detainer  of  his  sheep.     According  to  the  rule  laid 

down  in  the  Six  Carpenters'  case,  it  appears  that  there  has  been  no  such 

wrongful  detainer  of  the  plaiutiif's  sheep.     That  ground  therefore  fails. 

The  payment  appears  to  me  to  have  been  made  for  the  purpose  of  avoiding 

all  question  or  dispute  as  to  the  right  to  distrain.     The  plaintiff  cannot^ 

therefore,  now  turn  round  and  recover  back  the  money  which  he  so  paid 

upon  an  adequate  consideration* 

£ule  discharged^ 


STEELE  V.  WILLIAMS. 
In  the  Exchequer,  Mat  7,  1853. 

[Rtporled  in  8  Exchequer  ReporiSt  626.] 

Action  for  money  had  and  received  for  the  use  of  the  plaintiff.  Plea, 
never  indebted. 

At  the  trial,  before  the  judge  of  the  Sheriff's  Court  of  London,  it  appeared 
that  the  action  was  brought  by  the  plaintiff,  an  attorney,  to  recover  from 
the  defendant,  who  was  the  parish  clerk  of  St.  Mary,  Newingtou,  the  sum 
of  4Z.  7«.  6d,  paid  by  the  plaintiff's  clerk  to  the  defendant,  for  fees  claimed 
in  respect  of  searches  made  and  extracts  taken  from  the  Register  Book  of 
Burials  and  Baptisms  in  that  parish.  The  plaintiff's  clerk  applied  at  the 
defendant's  house,  where  the  registers  were  kept,  for  permission  to  search 
them.  He  told  the  defendant  that  he  did  not  want  certificates,  but  only 
to  make  extracts.  The  defendant  said,  the  charge  would  be  the  same, 
whether  he  made  extracts  or  had  certificates.  The  plaintitfs  clerk  searched 
through  four  years,  was  engaged  two  hours,  and  took  twenty-five  extracts, 
namely,  twelve  burials  and  thirteen  baptisms.  He  inquired  of  the  defend- 
ant what  was  his  charge,  and  the  defendant  replied  3«.  fid  for  each  extract, 
amounting  in  the  whole  to  4^  7«.  6c/.,  which  the  plaintiff's  clerk  then  paid^ 
and  took  from  the  defendant  the  following  receipt :  — 

St.  Mart,  Newinotojt. 

Twenty-five  certificates,  at  3*.  6i.  each 4/.  7».  6</. 

Received  —  Wm.  Williams,  Parish  Clerk. 
Nov.  17, 1852. 

Name  —  Taylor. 
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The  defendant  said,  the  charge  was  for  the  rector,  who  paid  him  1«.  M, 
for  keeping  the  books.  No  mention  was  made  as  to  the  amount  of  the 
charge  before  the  search.  On  the  same  day  the  plaintiff  sent  to  the 
defendant  the  following  letter:  — 

Sir,  •—  I  have  to  request  that  jou  will  forthwith  repay  me  4/.  7«.  M., 
which  you  have  this  day  compelled  my  clerk  to  pay  you  for  his  taking 
extracts  from  the  parish  register  of  St.  Mary,  Newington,  otherwise  I  shall 
take  proceedings  for  recovering  the  same,  as  you  had  no  right  to  make  the 
charge.  He  searched  for  four  years,  a.nd  I  have  no  objection  to  your 
retaining  the  usual  charges  for  searches,  but  no  more.  I  request  your 
immediate  attention.     I  am,  etc,  A.  K.  Steele. 

To  the  above  lettt^r,  the  defendant  returned  the  following  answer  :  — 

Sib, — ;I  have  to  acknowledge  the  receipt  of  your  letter  of  the  I7th 
instant,  relative  to  the  sum  of  4^.  Is.  Gd.  paid  by  your  clerk  to  me  for 
searches  and  copies  of  entries  in  the  register  books  of  this  parish ;  and  in 
answer  have  to  state,  that  the  searches  and  copies  wei*e  made  at  your 
clerk's  express  wish,  and  that  he  was  not  compelled  to  pay  for  the  same, 
but  voluntarily  paid  the  usual  chaises  for  what  he  obtained.  He  stated, 
that  he  wanted  certificates  of  all  entries  in  the  name  of  Taylor,  between 
1827  and  1830  inclusive ;  and  when  he  had  searched  found  that  the 
number  of  these  amounted  to  twenty-five,  of  which  he  made  and  retained 
accurate  copies,  which  he  might  have  had  certified  under  the  hand  of  the 
rector  had  he  wished  it;  but  as  solicitors,  very  frequently,  when  making 
extracts  from  our  registers,  decline  this  on  account  of  saving  them  expense 
when  making  affidavits,  I  was  not  surprised  at  his  not  requiring  it.  In 
this  instance  you  may,  however,  have  the  extracts  certified  by  the  rector, 
if  you  wish  it ;  but  as  your  clerk  paid  only  the  usual  charges  for  what  he 
required,  namely,  1«.  for  each  search,  and  2s.  6d.  for  each  certificate,  I 
'  cannot  be  fairly  asked  to  return  any  part  of  the  amount,  and  must  decline 
to  do  so.     I  am,  etc.,  William  Williams,  Parish  Clerk. 

It  was  submitted,  on  the  part  of  the  defendant,  first,  that  the  defendant 
was  not  the  proper  party  to  be  sued,  but  the  action  should  have  been 
against  the  rector ;  secondly,  that  the  claim  was  not  illegal ;  and  thirdly, 
that  the  payment  was  voluntary.  It  being,  however,  agreed  on  both 
sides,  that  the  question  was  one  of  law  for  the  decision  of  the  judge,  he 
(bcided  that  the  payment  was  voluntary,  and  directed  a  verdict  for  the 
defendant,  reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for 
4/.  Is.  6d.j  or  any  smaller  sum,  if  the  court  should  be  of  opinion  that  the 
defendant  was  the  proper  party  to  be  sued,  that  the  demand  was  illegal, 
and  the  payment  not  voluntary. 

Willes,  in  the  present  term,  obtained  a  rule  nisi  accordingly;  against 
which, 

VOL.  II.  —  85 
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Rohifuon  showed  cause. 

WiUes  appeared  iu  support  of  the  rule,  hut  was  not  called  upon. 

Parke,  B.  The  judge  of  the  Sheriff's  Court  decided  the  matter  of  law, 
and  left  it  to  us  to  say  whether  or  not  his  decision  is  right.  I  think  that, 
upon  the  true  construction  of  the  evidence,  the  payment  iu  tliis  case  was 
not  voluntary,  because,  in  effect,  the  defendant  told  the  plaintiff's  clerk, 
that  if  he  did  not  pay  for  certificates  when  he  wanted  to  make  extracts,  he 
should  not  be  permitted  to  search.  The  clerk  had  a  peifect  right,  at  all 
events,  to  search,  and  during  that  time  to  make  himself  master,  as  he  best 
could,  of  the  contents  of  the  books ;  and  the  defendant,  in  whose  custody 
they  were,  could  not,  because  the  clerk  wanted  to  make  extracts,  insist  on 
his  having  certificates  with  the  signature  of  the  minister.  For  one  shilling 
he  would  be  entitled  to  look  at  all  the  names  in  a  particular  year.  He 
would  have  no  right  to  remain  an  unreasonable  time  looking  at  the  book, 
nor  probably  to  require  the  parish  clerk  to  put  it  in  his  hands,  for  it  is  the 
duty  of  the  latter  to  superintend  the  search,  and  keep  a  control  over  the 
book.  But  if  a  person  insists  upon  himself  taking  a  copy,  that  is  a  different 
matter;  the  statute  only  provides  for  a  certificate  with  the  name  of  the 
minister,  and  for  that  he  must  pay  an  additional  fee.  It  was,  therefore,  an 
illegal  act  on  the  part  of  the  defendant  to  insist  that  the  plaintiff  should 
pay  3«.  6(/.  for  each  entry  of  which  he  might  choose  to  make  an  extract. 
I  also  think  that  the  defendant  is  the  proper  party  to  be  sued.  The  doc- 
trine  laid  down  in  Sadler  v,  Evans  only  applies  to  the  legal  receipt  of  fees. 
But  the  case  of  Snowdon  r.  Davis  shows,  that  if  a  person  acting  for  another 
insists  on  the  payment  of  money  on  an  illegtil  <];round,  he  is  the  party  to  be 
sued  for  it.  Therefore,  in  the  first  place,  I  think  that  there  is  evidence 
that  this  payment  was  not  voluntary,  but  necessary  for  the  exercise  of  a 
legal  right ;  and  further,  I  by  no  means  pledge  myself  to  say  that  the 
defendant  would  not  have  been  guilty  of  extortion  in  insisting  upon  it,  even 
without  that  species  of  duress,  viz.  :  the  refusal  to  allow  the  party  to  exer- 
cise his  legal  right,  but  colore  officii.  Dew  v.  Parsons  certainly  goes  to  that 
extent  But  it  is  not  necessary  to  decide  this  case  on  that  ground.  The 
rule  will,  therefore,  be  absolute  to  enter  a  verdict  for  the  plaintiff  for  the 
sum  of  3/.  14«.  6^. 

Platt,  B.  I  am  also  of  opinion  that  the  verdict  ought  to  be  entered  for 
the  plaintiff.  Under  the  6  &  7  Will.  4,  c.  86,  s.  35,  there  are  only  two 
things  in  respect  of  which  the  incumbent  is  entitled  to  fees,  namely,  for 
a  search  and  for  a  certified  copy  of  the  register.  A  fee  of  Is.  is  allowed  for 
a  search  throughout  the  whole  period  of  the  first  year,  and  Is.  6rf.  for  every 
additional  year.  Those  are  all  the  fees  demandable  in  respect  of  a  search. 
With  regard  to  taking  extracts,  no  fee  is  mentioned,  and  the  incumbent  has 
no  right  to  tax  any  one  for  so  doing.  But,  inasmuch  as  before  the  search 
began  the  defendant  told  the  plaintiff^s  clerk  that  the  charge  would  he  the 
same  whether  he  made  extracts  or  had  certified  copies,  and  under  that 
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pressure  the  extracts  were  obtained,  and  it  would  have  been  most  dis- 
honorable for  the  party,  after  having  got  the  extracts,  to  refuse  to  pay,  the 
money  so  obtained  may  be  recovered  back.  The  defendant  took  it  at  bis 
peril ;  he  was  a  public  officer,  and  ought  to  have  been  careful  that  the  sum 
demanded  did  not  exceed  the  legal  fee.  As  to  the  defendant  being  the 
proper  person  to  be  sued,  it  is  almost  useless  to  make  any  observation. 
He  was  not  justified  in  taking  the  money,  and  is  responsible  for  his  own 
illegal  act. 

Martin,  B.  I  am  entirely  of  the  same  opinion.  The  judge  of  the 
SherifTs  Court  considered  the  particular  question,  whether  or  not  this  was 
a  voluntary  payment,  and  decided  that  it  was ;  but  he  goes  on  to  state,  that 
if  this  court  shall  be  of  opinion  that  the  defendant  was  the  proper  party  to 
be  sued,  and  that  the  demand  was  illegal  and  the  payment  not  voluntary, 
we  are  to  give  judgment  accordingly.  I  am  clearly  of  opinion  that  the 
defendant  is  the  right  person  to  bo  sued,  though  he  acted  on  behalf  of 
another,  who  was  the  officer  appointed  under  the  act  of  Parliament  Any 
person  who  illegally  takes  money  under  color  of  an  act  of  Parliament  is 
liable  to  be  sued  for  it,  though  the  money  is  not  to  go  into  his  own  pocket. 
It  is  different  from  a  payment  of  money  to  an  agent  for  the  purpose  of  being 
paid  over  to  the  principal,  for  there  the  payment  is  voluntaiy.  Here  the 
money  was  paid  by  virtue  of  the  office  of  the  rector.  Mr.  Robinson  has 
argued,  that  because  the  act  of  Parliament  allows  a  fee  for  a  search  and  for 
a  certified  copy,  but  no  fee  is  mentioned  for  taking  an  extract,  it  is  com- 
petent for  the  parish  clerk  to  demand  for  it  any  fee  he  pleases.  I  am  clearly 
of  opinion  that  he  is  not.  If  a  person  is  authorized  to  receive  money  by 
virtue  of  an  act  of  Parliament,  it  is  like  a  contract  l)etween  the  parties,  that 
the  sum  allowed  shall  lie  all  which  he  is  to  receive,  and  he  is  as  much  bound 
by  the  entirety  of  what  he  is  authorized  to  take  as  he  would  be  by  the  en- 
tirety of  a  sum  in  a  contract.  The  defendant  was  entitled  to  be  paid  for 
a  search  and  for  a  certified  copy,  but  there  was  no  intermediate  payment. 
As  to  whether  the  payment  was  voluntary,  that  has  in  truth  nothing  to  do 
ivith  the  case.  It  is  the  duty  of  a  person  to  whom  an  act  of  Parliament 
gives  fees,  to  receive  what  is  allowed,  and  nothing  more.  This  is  more  like 
the  case  of  money  paid  without  consideration,  — to  call  it  a  voluntary  pay- 
ment is  an  abuse  of  language.  If  a  person  who  was  occupied  a  considerable 
time  in  a  search  gave  an  additional  fee  to  the  parish  clerk,  saying,  *'  I  wish 
to  make  you  some  compensation  for  your  time/'  that  would  be  a  voluntary 
payment.  But  where  a  party  says,  "  I  charge  you  such  a  sum  by  viitue 
of  an  act  of  Parliament,"  it  matters  not  whether  the  money  is  paid  before 
or  after  the  service  rendered ;  if  he  is  not  entitled  to  claim  it,  the  money 
may  be  recovered  back. 

Rvle  absoltUe  to  enter  a  verdict /or  the  plaintiff  for  ZL  14«.  6d 
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BATES  V,  THE  NEW  YORK   INSUEANCE  COMPANY. 

In  the  Supreme  Court  of  Judicature  of  New  York,  Octobbb 

Term,  1802. 

[Reported  in  8  Jofinson^s  Cases,  238.] 

This  was  an  action  of  assumpsit,  for  money  had  and  received  to  the 
plaintiiTs  use.  Plea,  fion  assujnpnt.  At  the  trial  the  defendants  waived  all 
exceptions  to  the  form  of  the  action,  and  rested  on  the  merits  only. 

Norman  Butler  subscribed  for  fifty  shares  in  the  New  York  Insurance 
Company;  each  share  being  of  the  value  of  50  dollars.  Ou  the  22d  day 
of  July,  1 796,  Butler  assigned  to  the  plaintiff  all  his  right  and  interest  in 
the  fifty  shares.  By  the  articles  of  association  of  the  defendants,  the  sum 
of  10  dollars  on  each  share  was  payable  at  five  different  instalments ;  on  the 
Ist  of  May,  1796,  the  20th  of  July,  1796,  the  20th  of  January,  1797, 
the  20th  of  July,  1797,  and  the  20th  of  January,  1798.  It  appeared  by 
the  articles  of  association,  that  no  transfer  of  any  share  could  l>e  permitted 
or  be  valid,  until  all  the  instalments  on  such  shares  were  paid.  The  two 
first  instalments  were  paid  by  Butler,  and  the  three  last  by  the  plaintiff, 
who  regularly  received  a  notice  of  such  payment  being  due,  from  the  secre- 
tary of  the  company,  directed  however,  to  Norman  Butler.  It  was  also 
proved  by  the  secretary  of  the  company,  that  on  the  20th  day  of  January, 
1797,  he  knew  of  the  assignment  from  Butler  to  the  plaintiff;  and  that, 
from  that  day  to  the  20th  of  January,  1798,  three  dividends  were  made, 
amounting  in  the  whole  to  525  dollars,  on  the  fifty  shares ;  which  sum  the 
defendants  had  credited  on  three  certain  notes  given  by  Norman  Butler  to 
them.  The  first  note  was  dated  3d  of  June,  1795,  for  1,001  dollars  and 
25  cents,  payable  in  six  months,  and  the  other  two  amounted  to  251  dol- 
lars and  25  cents,  dated  the  21st  of  September,  1796,  payable  six  months 
after  date ;  which  notes  were  given  for  premiums  of  insurance  ;  and  by  re- 
turn of  premiums,  the  sum  due  on  the  three  notes  was  reduced  to  990 
dollars;  and  afler  crediting  the  525  dollars,  the  amount  of  the  three  divi- 
dends, a  balance  remained  due  from  Butler  to  the  defendants,  of  465 
dollars.  The  defendants  refused  to  transfer  the  shares  which  had  been 
assigned  to  the  plaintiff  by  Butler,  until  that  sum  was  paid,  which  the 
plaintiff  accordingly  paid,  and  the  transfer  wns  made.  Butler,  on  the  20th 
of  January,  1798,  was  insolvent;  and  on  that  day  the  last  instalment  wac 
paid  on  the  fifty  shares,  and  the  plaintiff  requested  a  transfer  to  be  made, 
which  the  defendants  refused  to  make,  until  the  balance  duo  on  the  thref 
notes  above  mentioned  was  paid.  It  was  also  proved  by  the  secretarv 
of  the  company,  that  it  was  common  to  make  assignments  of  stock,  and 
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that  it  was  their  practice  to  send  notices,  when  the  instalments  became 
due,  to  the  persons  to  whom  the  stock  had  been  assigned. 

The  jury  found  a  verdict  for  the  plaintiff  for  990  dollars,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the  above  facts ;  and  the  ques- 
tions raised  for  the  determination  of  the  court  were,  whether  the  plaintiff 
ought  to  recover  anything ;  and,  if  so,  whether  he  should  recover  the  990 
dollars,  beiug  the  amount  of  the  three  dividends  made  after  his  assignment, 
together  with  the  money  paid  by  him  in  order  to  procure  the  transfer ;  or, 
whether  he  should  recover  only  the  465  dollars,  the  money  demanded  of 
him,  and  paid  at  the  time  the  transfer  of  the  stock  was  made. 

FendUtoJi  and  WiUdm^  for  the  plaintiff. 

Hoffmaftj  contra, 

TfloupsoN,  J.,  delivered  the  opinion  of  the  court.  We  are  of  opinion  that 
judgment  ought  to  be  given  for  the  plaintiff;  but  the  question  as  to  the 
amount  seems  to  divide  itself  into  two  distinct  considerations.  In  the 
first  place,  whether  the  4G5  dollars  were  paid  under  such  circumstances  of 
compulsion,  that  the  plaintiff  ought  to  recover  it  back,  or  whether  it  must 
be  considered  as  a  voluntary  payment,  and  coming  within  the  rule  volenti 
nonJU  injuria.  And,  in  the  second  place,  whether  the  defendants,  holding 
those  notes  against  Butler,  were  authorized  to  appropriate  the  dividends  on 
those  shares  to  the  payment  of  the  notes  after  they  had  received  notice  of 
the  assignment  of  the  stock  to  the  plaintiff'.^ 

The  equitable  extension  of  this  kind  of  action  has  of  late  been  so  liberal, 
that  it  will  lie  to  recover  money  obtained  from  any  one,  by  extortion,  impo- 
sition, oppression,  or  taking  an  undue  advantage  of  his  situation.  In  the 
present  case,  there  was,  at  least,  an  undue  advantage  taken  of  the  plaintiffs 
situation.  He  had  purchased  of  Norman  Butler  the  fifly  shares ;  a  regular 
assignment  was  made  to  him ;  but  the  transfer  could  not  be  completed 
without  the  assent  of  the  defendants.  He  had  given  notice  to  the  defend- 
ants of  the  assignment,  and  had  paid  them  three  instalments,  amounting 
to  1500  dollars ;  and  no  information  appears  to  have  been  given  to  him 
by  the  company,  that  they  had  any  demand  against  Butler,  who  had  now 
become  insolvent,  and  the  plaiutiff  had  no  mode  of  indemnifying  himself, 
for  the  money  paid  Butler,  or  for  the  instalments  which  he  had  paid,  but 
by  some  means  or  other  procurinjr  a  transfer  of  the  stock  which  he  had 
purchased,  which  the  defendants  refused  to  make,  unless  he  paid  them  the 
465  dollars,  which  was  not  then  due  from  Butler  to  them.  The  purchase 
of  the  stock  had  been  made  by  the  plaintiff,  and  the  business  transacted 
according  to  the  usage  and  practice  before  adopted  by  the  defendants,  and 
be  had  reasonable  grounds  to  believe,  when  he  made  the  purchase,  that  the 
transfer  would  be  made  to  him,  agreeably  to  the  former  practice  of  the 
company,  and  which  they  in  equity  and  good  conscience  were  boimd  to  do. 
The  money  being  inequitably  demanded  of  him,  he  must  be  presumed  to 

^  So  much  of  the  opinion  a»  relates  to  thifl  question  has  been  omitted.  —  Ed. 


550  CABEW   V.  KUTHERFORD.  [CHAP.  V. 

have  paid  it,  relying  on  bis  legal  remedy  to  recover  it  back.  lu  the  cnae  of 
Astley  V,  Reynolds,^  money  paid  under  circumstances  less  coercive  than  in 
the  present  case  was  recovered  back  in  this  form  of  action.  In  that  case 
the  plaintitf  had  pawned  some  plate  to  the  defendant,  and,  when  he  cnme 
to  redeem  it,  the  defendant  refused  to  deliver  it  up,  unless  he  was  paid  an 
exorbitant  premium,  which  was  paid,  and  an  action  brought  to  recover  the 
money  back.  The  court,  in  giving  judgment,  said  that  it  was  a  payment 
by  compulsion ;  the  plaintiff  might  have  such  an  immediate  want  of  his 
goods  that  an  action  of  trover  would  not  do  his  business ;  that  where  the 
rule  volenti  nan  fit  injuria  is  applied,  it  must  be  where  the  party  had  his 
freedom  of  exercising  his  will.  In  the  case  of  Irving  v,  Wilson,*  and  also 
of  Hunt,  Executor,  etc.  v.  Stokes,*  the  same  principles  are  fully  recognized 
and  adopted. 

It  is  contended,  on  the  part  of  the  defendants,  that  this  was  a  voluntary 
payment,  and,  therefore,  not  recoverable  back ;  and  to  establish  this,  two 
cases  have  been  cited.  Brown  v.  M'Kinnaly/  and  Bize  v,  Dickas^n.*  Rut 
on  examination,  those  cases  do  not  compare  with  the  present.  The  former 
case  appears  to  have  been  decided  on  the  ground  that  the  money  for  which 
the  action  was  brought  had  been  paid  pending  a  former  suit,  and  that  the 
plaintiff.  Brown,  might  have  interposed,  as  a  defence  in  that  action,  the 
same  matter  on  which  he  then  relied  to  recover ;  and  that  to  allow  him  to 
sustain  his  action  would  be  to  try  every  such  matter  twice.  In  the  latter 
case,  the  money  for  which  the  action  was  brought  in  equity  and  conscience 
l)elonged  to  the  defendant;  and  although  the  plaintiff  could  not  in  law 
have  been  compelled  to  pay  it,  yet  after  he  had  voluntarily  paid  it,  the 
court  on  that  ground  refused  to  sustain  an  action  to  recover  it  back.  On 
the  whole,  we  are  of  opinion  that  the  465  dollars  could  not,  under  all  cir- 
cumstances, \yQ  considered  a  voluntary  payment,  but  as  made  in  aome 
measure  by  compulsion,  an  undue  advantage  having  been  taken  of  the 
plaintiffs  situation,  and  that  he  ought  to  recover  it  back. 

Judgment  (icoordingly. 


JOHN  CAREW  V.   ALEXANDER  RUTHERFORD  and  Others. 

In  thb  Supreme  Judicial  Court  of  Massachusetts,  November 

Term,  1870. 

[Reported  in  106  MauaehusetU  Rfports,  1.] 

Contract  against  Alexander  Rutherford,  Joseph  Wagner,  Edward  Shea, 
William  Cooney,  and  the  "Journeymen  Freestone  Cutters'  Association  of 
Boston  and  vicinity,  an  unincorporated  association  composed  of  the  defend* 

1  2  Strn.  915.  «  4  T.  R.  486.  »  4  T.  R.  6«L 

*  1  Esp.  279.  •  1  T.  R.  286. 
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ants  personally  named  and  other  persons  to  the  plaintiff  unknown,"  to  re- 
cover back  (500  as  money  had  and  received  by  the  defendants  to  the 
plaintiffs  use.^ 

Service  was  made  on  the  individual  defendants,  who  appeared  and  an- 
swered that  "  they  admit  that  it  is  true  that  there  is  an  association  called 
the  Journeymen  Freestone  Cutters*  Association  of  Boston  and  its  vicinity, 
and  that  they  are  members  of  such  association ;  they  allege  that  the  plain- 
tiff, at  the  time  of  making  the  payment  set  forth  in  his  declaration,  was 
also  a  member  of  said  association ;  they  are  ignorant  whether  the  plaintiff 
paid  the  sum  of  $500  at  the  time  alleged  to  said  association,  and  leave  him 
to  prove  the  same,  if  competent;  they  deny  that  the  plaintiff  paid  the 
same  to  them,  or  either  of  them,  personally ;  they  deny  each  and  every 
other  allegation  than  as  above  admitted,  in  the  plaintiff's  declaration 
contained ;  and  they  further  say  that,  if  at  the  trial  the  plaintiff  shall 
introduce  evidence  tending  to  show  that  he  paid  the  sum  of  $500  to  said 
association,  then  they  aver  that  such  payment  was  made  by  him  to  said 
association  as  an  initiation  fee  into  said  association,  and  that  he  was  present 
at  the  meeting  at  which  the  vote  was  passed  fixing  the  initiation  fee  at  such 
sum,  and  after  such  vote  paid  the  same  voluntarily  to  his  own  use  as  well 
as  to  others',  and  therefore  is  not  entitled  to  maintain  this  action.'' 

At  the  trial  in  the  Superior  Court,  before  Brioham,  C.  J.,  without  a  jury, 
the  judge  found  these  facts  :  — 

''The  plaintiff  in  August,  1868,  was  a  freestone  cutter  at  South  Boston, 
and  had  contracted  to  furnish  cut  freestone  for  various  buildings,  among 
which  was  the  Roman  Catholic  cathedral  in  Boston,  in  large  quantity  and 
at  a  contract  price  of  $80,000.  The  defendants,  and  sixteen  other  persons, 
all  journeymen  freestone  cutters,  and  members  of  an  unincorporated  asso- 
ciation called  the  JouiDevmen  Freestone  Cutters'  Association  of  Boston, 
Charlestown,  Roxbury,  and  their  vicinities  (of  which  association  the  plain- 
tiff was  not  a  member),  together  with  eight  or  ten  laborers,  who  were  not 
journeymen  stonecutters  or  skilled  laborers,  and  four  apprentices  to  the 
freestone  cutting  trade,  constituted  the  stonecutting  force  relied  upon  by 
the  plaintiff  to  fulfil  his  said  freestone  contracts.  [The  constitution  and 
by-laws  of  the  association  were  put  in  evidence.^]  On  the  morning  of 
August  18^  1868,  the  defendant  William  Cooney,  president  of  said  associa- 
tion, who  was  foreman  in  the  plaintiffs  establishment,  notified  the  plaintiff 
that  on  the  evening  of  the  day  before,  at  a  special  meeting  of  the  associa- 
tion, it  was  voted  that  the  plaintiff  should  pay  to  the  association  the  sum  of 
$500  as  a  penalty  imposed  upon  him  by  the  association  l)ecause  he  had  sent 
to  New  York  to  be  executed  some  of  the  freestone  cutting  to  be  done  under 
his  contract  for  the  cathedral ;  and  upon  the  plaintifl's  refusal  to  make  such 
payment,  all  the  journeymen  freestone  cutters  employed  by  him  (among 

^  The  declaration  contained  also  a  count  in  tort  which  has  been  omitted.  —  Ed. 
*  Thifl  evidence  has  been  omitted.  —  Ed. 
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them,  the  defendants)  left  the  plaintiff's  service  in  a  body,  agreeably  to 
said  vote  and  the  rules  of  said  association.  At  his  request,  the  plaintiff  was 
permitted  to  appear  at  a  meeting  of  the  association  and  explain  the  circum- 
stances which  induced  him  to  send  a  part  of  the  stonecutting  work  required 
for  the  cathedral  to  New  York  to  be  executed ;  and,  after  explaining  that 
his  action  in  that  matter  was  because  of  his  not  having  the  proper  stock  for 
that  part  of  the  work  when  he  could  procure  journeymen  to  work  upon  it, 
and  when,  having  procured  such  stock,  he  could  not  procure  a  sufficient 
force  of  journeymen  to  work  it,  there  was  a  motion  made  and  debated  in 
the  association,  that  the  previous  vote,  to  the  effect  that  members  should 
withdraw  from  the  plaintiff's  service  unless  he  paid  $500  as  aforesaid, 
should  be  reconsidered  and  rescinded ;  but  the  association  refused  to  re- 
consider or  rescind  the  vote.  At  this  meeting,  said  vote  was  read  to  the 
plaintiff  by  the  secretary  of  the  association.  On  the  same  night  or  the 
next  morning,  the  defendants  Cooney  and  Shea,  and  others,  told  the  plain- 
tiff that  all  the  association  men  in  his  shop  would  desert  him  at  once  imless 
he  paid  the  $500,  and  that  the  association  refused  to  rescind  the  vote. 
The  plaintiff  refused  to  pay,  and  all  his  men  left  his  shop  at  once  and  in 
a  body,  under  the  lead  of  Cooney  and  Shea ;  and  the  plaintiff  was  without 
men  for  a  week  or  ten  days,  and  until  after  he  had  made  the  payment  of 
$500  as  hereinafter jBtated.  Previously  to  the  payment  of  the  money,  and 
after  the  men  had  left  him,  Cooney  and  others  of  the  defendants  told  the 
plaintiff  that  neither  these  men,  nor  any  association  men,  would  be  allowed 
to  work  in  his  shop,  if  he  refused  to  pay  the  money  demanded.  lu  conse- 
quence of  the  withdrawal  of  the  defendants  and  the  other  journeymen,  the 
freestone  cutting  which  the  plaintiff  had  contracted  to  do  was  stopped, 
because  it  was  impossible  for  the  plaintiff  to  procure  journeymen  or  other 
freestone  cutters,  who  were  not  members  of  said  association,  and  who  had 
such  skill  as  was  required  for  the  fulfilment  of  his  contracts.  Several  days 
after  the  defendants  and  the  other  journeymen  had  withdrawn  from  the 
plaintiff's  service,  the  plaintiff,  induced  by  the  necessity  of  doing  so  to  fulfil 
said  contracts  and  continue  his  other  stonecutting  work,  paid  to  the  de- 
fendants, to  the  use  of  said  association,  the  sum  of  $500,  on  August  26, 
1868;  and  the  defendants  and  other  journeymen,  who  had  withdrawn  as 
aforesaid,  returned  to  the  service  and  employment  of  the  plaintiff.  Said 
payment  was  made  by  the  plaintiff  as  follows.  He  first  made  a  check 
payable  to  the  order  of  the  association.  This  the  defendants  Cooney  and 
Wagner  refused  to  take,  on  the  ground  that  no  one  of  those  active  in  pro- 
curing it  was  willing  to  indorse  it.  The  plaintiff  then  made  a  check  pay- 
able to  Wagner  or  bearer,  and  gave  this  check  to  Cooney,  and  he,  Wagner, 
and  others  went  with  the  plaintiff  to  the  bank,  when  the  money  was  passed 
to  Wagner's  credit  as  treasurer  of  the  association.  No  receipt  was  given 
to  the  plaintiff  for  this  money." 

The  judge  further  found  as  a  fact  "  that  the  money  demanded  of  the 
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plaintiff  was  demanded  without  right,  and  not  under  any  contract  or  agree- 
ment between  him  and  the  defendants." 

Upon  these  findings  the  judge  ruled  that  the  facts  would  not  sustain  the 
action,  and  ordered  judgment  for  the  defendants.  The  plaintiff  alleged 
exceptions. 

£.  F.  Uodges  and  J,  F,  Barrett,  for  thu  plaintiff. 

S.  J.  TTiomas,  for  the  defendants. 

Chapman,  C.  J.  The  declaration  contains  a  count  in  tort,  and  a  count 
for  money  had  and  received.  The  count  iii  tort  alleges^  in  substance,  that 
the  plaintiff  was  engaged  in  carrying  on  the  business  of  cutting  freestone 
in  Boston,  and  employed  a  great  many  workmen,  and  had  entered  into  a 
contract  with  builders  to  furnish  them  with  such  stone  in  large  quantities ; 
and  the  defendants,  conspiring  and  confederating  together  to  oppress  and 
extort  money  from  bim,  and  pretending  that  he  had  allowed  some  of  said 
builders,  with  whom  he  had  made  contracts,  to  withdraw  from  his  shop  a 
part  of  the  work  he  had  contracted  to  do,  and  to  procure  the  same  to  be 
done  out  of  the  State,  caused  a  vote  of  the  Journeymen  Freeptone  Cutters' 
Association  of  Boston  to  be  passed,  to  the  effect  that  a  fine  of  five  hundred 
dollars  was  levied  upon  the  plaintiff,  and  read  the  vote  to  him.  and  threat- 
ened him  that  unless  he  paid  the  fine  they  would,  by  the  pof\'er  of  the 
association,  cause  a  great  number  of  the  workmen  employed  by  birr  to  leave 
his  service ;  that  he  refused  to  pay  it,  and  the  defendants  caused  twelve  of 
his  workmen  to  leave  his  service  for  that  reason,  at  their  instigation.  They 
further  threatened  him  that,  unless  he  paid  the  fine,  they  would,  b^  the 
power  of  the  association,  prevent  him  firom  obtaining  suitable  workmen  for 
carrying  on  his  business,  and  did  so  prevent  him  till  he  paid  the  fine,  and 
thus  extorted  from  him  the  sum  of  five  hundred  dollars. 

Trial  by  jury  was  waived,  and  the  facts  found  by  the  judge  are  reported. 
It  appeared  that  the  plaintiff  had  made  a  contract  to  furnish  stone  for  thi 
Koman  Catholic  cathedral  in  Boston,  and  had  employed  journeymen  to  d< 
the  work,  and  relied  upou  them  to  fulfil  his  contracts ;  and  the  facts  stated 
in  the  declaration  were  substantially  proved.  The  plaintiff  was  not  a 
member  of  the  association.  He  had  sent  some  of  his  work  to  be  done  in 
New  York  because  he  could  not  obtain  a  sufficient  force  to  do  it  in  Boston, 
and  had  not  proper  stock  for  the  work.  If  the  action  can  be  maintained 
it  is  on  the  ground  that  the  defendants  have  done  the  acts  alleged,  in 
violation  of  the  legal  rights  of  the  plaintiff. 

By  the  Gen.  Sts.  c  I  GO,  §  28,  which  is  cited  by  the  plaintiff's  counsel, 
"whoever,  either  verbally  or  by  a  written  or  printed  communication," 
"  maliciously  threatens  an  injury  to  the  person  or  property  of  another,  with 
intent  thereby  to  extort  money  or  any  pecuniary  advantage  whatever,  or 
with  intent  to  compel  the  person  so  threatened  to  do  any  act  against  his 
will,  shall  be  punished "  as  the  section  prescribes.  As  this  is  a  penal 
statute,  perhaps  it  does  not  extend  to  a  threat  to  injure  one's  business  by 
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preventing  people  from  assisting  him  to  prosecute  it,  whereby  he  loees  his 
profits  and  is  compelled  to  pay  a  large  sum  of  money  to  those  who  make 
the  threat,  though  the  threat  is  quite  analogous  to  those  specified  in  the 
statute,  and  may  be  not  less  injurious.  We  shall  therefore  consider,  not 
whether  the  acts  alleged  and  proved  against  the  defeudauts  were  unlawful 
within  the  statute,  but  whether  they  were  so  at  common  law. 

The  ooustitution  and  by-laws  of  the  Journeymen  Freestone  Cutters' 
Association,  whose  agents  the  defendants  profess  to  have  been,  have  been 
laid  before  us.  We  have  not  had  occasion  to  examine  them  critically ;  for 
the  doctrine  stated  iu  Commonwealth  v.  Hunt  ^  is  unquestionably  correct, 
namely,  that,  vrheu  an  association  is  formed  for  purposes  actually  innocent, 
and  afterwards  its  powers  are  abused,  by  those  who  have  the  control  and 
management  of  it,  to  purposes  of  oppression  and  injustice,  it  will  be  crimi- 
nal in  those  who  misuse  it,  but  not  in  the  other  members  of  the  association. 
Upon  the  same  principle,  if  the  wrongful  acts  done  are  tortious,  whether 
criminal  or  not,  the  persons  who  are  guilty  of  the  tortious  acts  will  be 
civilly  liable  to  those  whom  they  have  injured.  If  the  defendants  have 
injured  the  plaintiff  unlawfully,  the  articles  of  association  cannot  protect 
them,  and  it  is  immaterial  whether  persons  who  are  not  parties  to  the 
action  are  guilty. 

The  acts  chai^d  are  alleged  to  have  been  done  in  pursuance  of  a  con- 
spiracy. On  this  point,  if  two  or  more  persons  combine  to  accomplish  an 
unlawful  purpose,  or  a  purpose  not  unlawful  by  unlawful  means,  their  con- 
duct comes  within  the  definition  of  a  criminal  conspiracy  as  st-ated  in 
Commonwealth  v.  Hunt,  cited  above.  If,  in  pursuance  of  such  a  conspiracy, 
they  do  an  act  injurious  to  any  person,  he  may  have  an  action  against 
them  to  recover  the  damage  they  have  done  him. 

One  of  the  aims  of  the  common  law  has  always  been  to  protect  every 
person  against  the  wrongful  acts  of  every  other  person,  whether  committed 
alone  or  in  combination  with  others;  and  it  has  provided  an  action  for 
injuries  doue  by  disturbing  a  person  in  the  enjoyment  of  any  right  or  priv- 
ilege which  he  has.  Many  illustrations  of  this  doctrine  are  given  in  Bac. 
Ab.  Actions  on  the  Case,  F.,  among  which  are  the  following:  *'If  A., 
being  a  mason,  and  tising  to  sell  stones,  is  possessed  of  a  certain  stone-pit, 
and  B.,  intending  to  discredit  it  aud  deprive  him  of  the  profits  of  the  said 
mine,  imposes  so  great  threats  upon  his  workmen,  and  disturbs  all  comers, 
threatening  to  maim  and  vex  them  with  suits  if  they  buy  any  stones,  so 
that  some  desist  from  working,  and  others  from  buying,  A.  shall  have  an 
action  upon  the  case  against  B.,  for  the  profit  of  his  mine  is  thereby  im- 
paired.'' So  'Mf  a  man  menaces  my  tenants-at-will  of  life  and  member, 
per  quod  they  depart  from  their  tenures,  an  action  upon  the  case  lies 
against  him."  '*  If  a  man  discharges  guns  near  my  decoy-pond  with  de- 
sign to  damnify  me  by  frightening  away  the  wild-fowl  resorting  thereto, 

1  4  Met.  Ill,  129. 
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and  the  wild-fowl  are  thereby  friglitened  away,  and  I  am  damnified,  an 
action  on  the  case  lies  against  him."  Slander  as  to  one's  profession  or  title 
is  a  wrong  of  a  similar  character. 

The  illustrations  given  in  former  times  relate  to  such  methods  of  doing 
injury  to  others  as  were  then  practised,  and  to  the  kinds  of  remedy  then 
existing.  But  as  new  methods  of  doing  injury  to  others  are  invented  in 
modem  times,  the  same  principles  must  be  applied  to  them,  in  order  that 
peaceable  citizens  may  be  protected  from  being  disturbed  in  the  enjoyment 
of  their  rights  and  privileges ;  and  existing  forms  of  remedy  must  be  used. 
Thus  in  the  recent  case  of  Marsh  v.  Billings,^  the  plaintiff,  being  a  hotel- 
keeper,  had  a  badge  on  his  coaches  indicating  the  name  of  his  hotel.  The 
defendant  adopted  his  badge,  and  used  it  fraudulently  to  entice  customers 
away  from  his  hotel,  and  was  held  liable  to  an  action  for  the  damage 
occasioned  to  the  plaintiff  thereby. 

In  the  cases  cited  above,  the  injury  was  done  by  an  individual;  but 
there  are  other  cases  where  an  element  of  the  tort  is  a  conspiracy  of  two 
or  more  persons  who  combine  together  for  the  purpose  of  doing  the  wrong. 
Any  person  has  a  right  to  express  in  a  reasonable  manner  approbation  or 
disapprobation  of  an  actor  at  a  theatre.  But  if  several  persons  combine 
together  to  ruin  an  actor,  and  hire  persons  to  attend,  and  with  hissing, 
groans,  and  yells,  compel  him  to  desist,  and  prevent  the  manager  from 
employing  him,  such  conduct  is  actionable.     Gregory  v.  Brunswick.' 

There  are  many  cases  where  money  has  been  wrongfully  obtained  by 
fraud,  oppression,  or  taking  undue  advantage  of  another,  without  doing  him 
any  other  injury.  This,  being  tortious,  would  sustain  an  action  expressly 
alleging  the  tort.  But  an  action  for  money  hod  and  received  has  been 
maintained  in  many  cases  where  money  has  been  received  tortiously  with- 
out any  color  of  contract.*  This  class  of  cases  is  referred  to,  because  they 
discuss  the  question  what  constitutes  an  unlawful  obtaining  of  money,  such 
as  will  subject  the  party  obtaining  it  to  an  action  for  damages. 

In  Shaw  v.  Woodcock,^  it  is  said  that,  if  a  party  making  a  payment  is 
obliged  to  pay  the  money  in  order  to  obtain  possession  of  things  to  which 
he  is  entitled,  the  payment  is  not  a  voluntary,  but  a  compulsory  payment, 
and  may  be  recovered  back. 

In  Morgan  v.  Palmer,*  Abbott,  C.  J.,  says  that  in  order  to  render  a  pay- 
ment voluntary  in  the  proper  sense  of  the  word,  the  parties  concerned  must 
stand  upon  equal  terms  ;  there  must  be  no  duress  operating  upon  the  one ; 
there  must  be  no  oppression  or  fraud  practised  by  the  other. 

In  Cadaval  v,  Collins,*  money  was  recovered  back  which  was  obtained 
by  abuse  of  legal  process. 

In  Wakefield  v.  Newbon,^  money  extorted  from  another  by  means  of  the 
wrongful  detention  of  his  goods  was  recovered  back. 

1  7  Cuah.  822.  «  6  Man.  &  G.  205.        »  1  Chit.  PI.  6th  Ed.  352. 

*  7  B.  &  C.  73.  *  4  D.  &R.  288.  •  4  A.  &  E.  858.        '  6  Q.  B.  276. 
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The  same  doctrine  is  well  established  in  this  country.  In  Sortwell  v. 
Horton,^  the  principle  was  stated  to  be,  that  money  may  be  recovered 
back  that  had  been  paid  in  discharge  of  a  claim  which  was  fictitious  and 
false,  and  known  to  be  so  by  the  party  making  the  claim,  and  who  induced 
the  payment  by  menaces,  duress  or  taking  undue  advantage  of  the  other's 
situation.  There  are  several  cases  where  the  action  has  been  maintained 
to  recover  back  money  which  was  paid  to  procure  a  release  of  property 
which  the  defendant  had  detained  illegally ;  and  in  some  of  them  the  prin- 
ciple is  thoroughly  discussed.  Chase  v.  Dwiual ; '  Harmony  v.  Bingham  ;  * 
Maxwell  v,  Griswold ;  *  Cobb  v.  Charter.*  In  James  v.  Roberts,*  the  court 
enjoined  a  party  from  enforcing  the  collection  of  a  note  which  he  had  in- 
duced the  plaintiff  to  give  by  threats  of  a  groundless  prosecution.  Evans 
V.  Huey,^  was  an  action  on  a  note.  The  plaintiff  went  to  the  defendant's 
house  in  the  night,  with  a  party  of  armed  men,  and  insisted  on  the  de- 
fendant's settling  and  giving  him  the  note.  There  was  no  threat  or  duress, 
but  the  court  held  that,  as  the  circumstances  were  sufficient  to  awaken  bis 
apprehensions,  it  was  not  to  kte  regarded  as  a  voluntary  payment. 

In  the  two  cases  last  cited,  the  principle  was  enforced  by  protecting  the 
injured  party  against  a  suit. 

The  cases  in  regard  to  the  recovery  back  of  money  M^hich  ha.s  been  wrong- 
fully obtained  are  very  numerous.  Many  of  them  are  collected  in  the  notes 
to  Marriot  v,  Hampton.'  There  is  a  large  class  of  cases  in  which  it  cannot 
be  recovered  back,  like  Marriot  v:  Hampton,  and  like  Benson  v.  Monroe.* 
In  the  latter  case,  the  defendant  had  made  a  claim  in  good  faith,  under  a 
statute  which  he  believed  to  be  valid.  The  plaintiff  had  preferred  to  settle 
and  pay  it,  rather  than  litigate  the  matter  further.  It  turned  out,  by 
the  decision  in  a  subsequent  case,  that  if  he  had  carried  the  case  to  the 
Supreme  Court  of  the  United  States  he  would  have  prevailed,  on  the 
ground  that  the  statute  was  unconstitutional.  But  neither  this,  nor  any 
of  the  other  cases,  gives  any  countenance  to  the  idea  that  money  can  be 
obtained  by  fraud  or  oppi'ession,  and  with  knowledge  that  the  claim  is  un- 
founded, without  exposing  the  party  obtaining  it  to  an  action. 

Without  undertaking  to  lay  down  a  precise  rule  applicable  to  all  oases, 
we  think  it  clear  that  the  principle  which  is  established  by  all  the  authori- 
ties cited  above,  whether  they  are  actions  of  tort  for  disturbing  a  man  in 
the  exercise  of  his  rights  and  privileges,  or  to  recover  back  money  tor- 
ttously  obtained,  extends  to  a  case  like  the  present.  We  have  no  doubt 
that  a  conspiracy  against  a  mechanic,  who  is  under  the  necessity  of  em- 
ploying workmen  in  order  to  can*y  on  his  business,  to  obtain  a  sum  of 
money  from  him,  which  he  is  under  no  legal  liability  to  pay,  by  inducing 
his  workmen  to  leave  him,  and  by  deterring  others  from  entering  into  hia 

»  28  Vt.  878.  «  7  Greenl.  184.  »  2  Kernan.  99. 

«  10  How.  242.  »  32  Conn.  358.  •  18  Ohio,  f»48. 
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employ menty  or  by  threatening  to  do  this,  so  that  he  is  induced  to  pay  the 
money  demanded,  under  a  reasonable  apprehension  that  he  cannot  carry  on 
his  business  without  yielding  to  the  illegal  demand,  is  an  illegal,  if  not  a 
criminal,  conspiracy ;  that  the  acts  done  under  it  are  illegal ;  and  that  the 
money  thus  obtained  may  be  recovered  back,  and,  if  the  parties  succeed  in 
injuring  his  business,  they  are  liable  to  pay  all  the  damage  thus  done  to 
him.  It  is  a  species  of  annoyance  and  extortion  which  the  common  law 
has  never  tolerated. 

This  principle  does  not  interfere  with  the  freedom  of  business,  but  pro- 
tects it.  Every  man  has  a  right  to  determine  what  branch  of  business  he 
will  pursue,  and  to  make  his  own  contracts  with  whom  he  pleases  and  on 
the  best  terms  he  can.  He  may  change  from  one  occupation  to  another, 
and  pursue  as  many  different  occupations  as  he  pleases,  and  competition  in 
business  is  lawful.  He  may  refuse  to  deal  with  any  man  or  class  of  men. 
And  it  is  no  crime  for  any  number  of  persons,  without  an  unlawful  object 
in  view,  to  associate  themselves  together  and  agree  that  they  will  not  work 
for  or  deal  with  certain  men  or  classes  of  men,  or  work  under  a  certain 
price,  or  without  certain  conditions.  Commonwealth  v,  Hunt,^  cited  above  ; 
Boston  Glass  Manufactory  v,  Binney ;  ^  Boweu  v.  Matheson.* 

This  freedom  of  labor  and  business  has  not  always  existed.  When  our 
ancestors  came  here,  many  branches  of  labor  and  business  were  hampered 
by  legal  restrictions  created  by  English  statutes ;  and  it  was  a  long  time 
before  the  community  fully  understood  the  importance  of  freedom  in  this 
respect.  Some  of  our  early  legislation  is  of  this  character.  One  of  the 
colonial  acts,  entitled  ''An  act  against  oppression,"  punished  by  fine  and 
imprisonment  such  indisposed  persons  as  mny  take  the  liberty  to  oppress 
and  wrong  their  neighbors  by  taking  excessive  wages  for  their  work,  or 
unreasonable  prices  for  merchandises  or  other  necessary  commodities  as 
may  pass  from  man  to  roan.^  Another  required  artificers,  or  handicraft- 
men  meet  to  labor,  to  work  by  the  day  for  their  neighbors,  in  mowing, 
reaping  of  com,  and  the  inning  thereof.*  Another  act  regulated  the  price 
of  bread.*  Some  of  our  town  records  show  that,  under  the  power  to  make 
by-laws,  the  towns  fixed  the  prices  of  lal)or,  provisions,  and  several  articles 
of  merchandise,  as  late  as  the  time  of  the  Revolutionary  Wan  But  ex- 
perience and  increasing  intelligence  led  to  the  abolition  of  all  such  restric- 
tions, and  to  the  establishment  of  freedom  for  all  branches  of  labor  and 
business ;  and  all  persons  who  have  been  bom  and  educated  here,  and  are 
obliged  to  begin  life  without  property,  know  that  freedom  to  choose  their  own 
occupation  and  to  make  their  own  contracts  not  only  elevates  their  condition, 
but  secures  to  skill  and  industry  and  economy  their  appropriate  advantages. 

Freedom  is  the  policy  of  this  country.  But  freedom  does  not  imply  a 
right  in  one  person,  either  alone  or  in  combination  with  others,  to  disturb 

»  4  Met.  111.  2  4  Pick.  425.  »  14  Allen,  499. 
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or  annoy  another,  either  directly  or  indirectly,  in  bis  lawful  business  or 
occupation,  or  to  threaten  him  with  annoyance  or  injury,  for  the  sake  of 
compelling  him  to  buy  his  peace ;  or,  in  the  language  of  the  statute  cited 
above,  "  with  intent  to  extort  money  or  any  pecuniary  advantage  whatever, 
or  to  compel  him  to  do  any  act  against  his  will."  The  acts  alleged  and 
proved  in  this  case  are  peculiarly  offensive  to  the  free  principles  which  pre- 
vail in  this  country ;  and  if  such  practices  could  enjoy  impunity,  they 
would  tend  to  establish  a  tyranny  of  irresponsible  persons  over  labor  and 
mechanical  business  which  would  be  extremely  injurious  to  both. 

Exceptions  sustained* 
After  this  decision,  the  case  was  settled  by  the  parties,  without  another 
Irial. 


JOHN    B.    SCHOLEY,   Exejcutor,   etc.,   Appellant,   v.   GEORGE    TL 

MUMFORD,   et  aL,   Respondents. 

In  the  Coubt  op  Appeals  of  New  York,  April  20,  1875. 

[Reported  in  60  New  York  Reports,  496.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  fourth  judicial  department,  in  favor  of  defendants,  entered  upon  an 
order  denying  a  motion  for  a  new  trial  and  directing  judgment  upon  a 
verdict. 

This  action  was  brought  to  recover  back  moneys  paid  under  the  following 
circumstances :  — 

The  plaintiff  and  George  H.  Mumford  were  executors  of  the  will  of 
Elizabeth  Scholey.  Mr.  Mnmfurd  died  having  in  his  possession  certain 
United  States  bonds,  to  the  amount  of  $85,000,  belonging  to  the  estate 
of  Mrs.  Scholey.  These  came  to  the  hands  of  defendants,  who  were  Mr. 
Mumford*s  executors.  They  refused  to  deliver  up  the  same  unless  certain 
commissions,  which  they  claimed  due  their  testator,  were  paid ;  among  them 
was  a  claim  for  commissions  of  one  half  of  one  per  cent  upon  the  value  of 
the  bonds.  They  filed  in  the  surrogate's  office  the  account  of  their  testator, 
as  executor.  It  was  undisputed,  save  as  to  the  said  commissions.  Tin's 
was  submitted  to  the  s\irrogate,  who  decided  adversely  to  the  plaintiff, 
whereupon  to  obtain  the  bonds  he  paid  the  claim  and  received  the  bond& 
No  formal  order  was  entered.  Subsequently  plaintiff  applied  for  a  rehearinir. 
An  order  and  citation  were  issued.  The  defendants  appeared,  and  up<n 
the  rehearing  the  surrogate  reversed  his  previous  decision.  The  defendants 
refused  to  refund  the  moneys.  The  court  directed  a  verdict  for  defendantB. 
Exceptions  were  ordered  to  he  heard,  at  first  instance,  at  General  Term. 

Francis  A,  Macomher  for  the  appellant 

G,  F.  Danforth,  for  the  respondents. 
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R4PALL0,  J.  That  the  sum  paid  by  the  plaintiif  to  the  defendants  was 
illegally  demanded,  and  that  they  had  no  just  right  to  it,  is  not  denied. 
But  they  claim  to  retain  it  on  the  ground  that  the  payment  was  voluntary ; 
and  they  cite  the  elementary  rule,  "  that,  by  submitting  to  the  demand,  he 
that  pays  the  money  gives  it  to  whom  he  pays  it,  and  makes  it  his,  and 
closes  the  transaction  between  them.'' 

The  court,  at  the  trial,  sustained  this  claim  of  the  defendants,  and  de- 
cided that,  although  the  defendants  were  not  entitled  to  the  commissions 
claimed,  yet,  the  payment  thereof  in  the  manner  proved  was  a  voluntary 
payment,  and,  therefore,  the  money  could  not  be  recovered ;  and,  solely 
upon  that  ground,  directed  a  verdict  for  the  defendant. 

Without  passing  upon  the  questions  argued  by  the  appellant,  whether  an 
executor  can  make  a  valid  gih  to  a  co-executor,  or  his  representative,  of 
funds  belonging  to  the  estate ;  or  whether  the  payment  in  controversy  was 
for  fees  illegally  exacted,  we  are  of  opinion  that  the  fact^  of  the  case  clearly 
require  us  to  hold  that  the  payment  was  not  voluntary. 

The  defendants  had  in  their  possession  $85,000  of  bonds  belonging  to 
the  estate  of  which  the  plaintiff  was  surviving  executor.  These  bonds  hnd 
oome  to  the  possession  of  the  defendants  through  George  H.  Mumford,  de- 
ceased, who  was,  hi  his  life,  the  co-executor,  with  the  plaintiff,  of  the  will 
of  Mrs.  Scboley.  The  complaint  alleges  that  the  defendants  refused  to 
deliver  these  bonds  to  the  plaintiff  until  the  sum  in  controversy,  which 
was  alleged  by  the  defendants  to  be  due  to  the  estate  of  George  H.  Mum- 
ford,  deceased,  for  commissions,  was  paid  to  them,  and  that  this  claim  was 
disputed  by  the  plaintiff.  The  parties  appeared  before  the  surrogate,  who, 
in  the  first  instance,  decided  that  the  defendants  were  entitled  to  the  com- 
missions. The  plaintiff  then  paid  them,  and  afterward  applied  to  the  sur- 
rogate for  a  rehearing  upon  the  question,  and  upon  such  rehearing  the 
surrogate  reversed  his  former  decision.  The  complaint  alleges  that  the 
plaintiff,  although  advised  that  the  first  decision  of  the  surrogate  was 
erroneous,  nevertheless  paid  the  sum  claimed,  in  order  to  obtain  the  de- 
livery of  the  bonds  to  him.  The  defendants,  in  their  answer,  do  not  deny 
the  allegation  of  the  complaint  that  they  refused  to  deliver  up  the  bonds 
except  upon  payment  of  the  commissions,  but,  on  the  contrary,  expressly 
admit  **  that  they  would  not  have  delivered  up  the  bonds  except  upon  the 
terms  aforesaid,"  i.  f.,  the  payment  of  the  commissions.  The  plaintiff  testi- 
fied that  he  was  anxious  to  get  the  lx)nds ;  that  the  defendants  had,  after 
the  death  of  George  H.  Mumford,  declined  to  give  up  the  bonds,  on  the 
ground  that  commissions  were  due.  The  evidence  is  very  meagre ;  but  I 
think  it  sufficiently  appeared,  from  the  acts  of  the  parties  and  the  admission 
in  the  answer,  that  this  claim  for  commissions  was  disputed,  and  was 
yielded  to  simply  as  a  means  of  obtaining  possession  of  the  bonds  to  which 
the  plaintiff  was  entitled,  and  which  the  defendants  withheld  from  him  for 
the  purpose  of  coercing  payment  of  the  commissions. 
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To  constitute  a  voluntary  payment  the  party  paying  must  have  had  the 
freedom  of  exercising  his  will.  When  he  acts  under  any  species  of  compul- 
sion the  payment  is  not  voluntary.  If  a  party  has  in  his  possession  goodSy 
or  other  property,  belonging  to  another,  and  refuses  to  deliver  such  property 
to  that  other  unless  the  latter  pays  him  a  sum  of  money  which  he  has  no 
right  to  receive,  and,  in  order  to  obtain  possession  of  his  property,  he  pays 
that  sum,  the  money  so  paid  is  a  payment  made  by  compulsion,  and  may 
be  recovered  back.  (Per  Batley,  J.,  Shaw  v.  Woodcock.*)  This  has  been 
frequently  decided.  Where  a  pawnbroker  refused  to  deliver  plate  pawned, 
except  upon  payment  of  excessive  interest,  and  the  owner  paid  it  to  obtain 
his  property,  he  was  allowed  to  recover  back  the  excess.  Ashley  v.  Rey- 
nolds.' An  action  will  lie  to  recover  back  money  paid  to  release  goods 
wrongfully  detained  on  a  claim  of  lien :  Ashmole  v.  \yainwright ;  •  Hai^ 
mony  v.  Bingham ;  ^  or  money  wrongfully  exacted  by  a  corporation  as  a 
condition  permitting  a  transfer  of  stock.  Bates  v.  N.  Y.  Ins.  Co.*  The 
cases  to  this  effect  are  numerous.  In  all  these  cases  the  payment  is  re- 
garded as  compulsory,  and  not  voluntary.  I  think  the  case  at  bar  fidls 
within  the  principle  of  these  decisions.  The  amount  of  property  was  very 
large  compared  with  the  sum  exacted ;  and,  from  the  conduct  of  the  plain- 
tiff, it  may  well  be  inferred  that  he  preferred  to  pay  it  and  take  the  chances 
of  recovering  it  back,  rather  than  to  incur  the  hazard  of  having  so  large  an 
amount  of  property  in  the  hands  of  the  defendants. 

The  claim  of  the  defendants,  that  after  the  surrogate  had  decided  that 
the  defendants  were  entitled  to  the  commissions,  the  plaintiff  gave  up  the 
controversy,  and  consented  to  abide  by  the  decision,  is  not  sustained  by 
the  facts.  The  uncontro verted  allegations  of  the  complaint,  that  the  de- 
fendants refused  to  deliver  the  bonds  unless  the  commissions  were  paid  ; 
and  that,  after  the  first  decision  of  the  surrogate,  the  plaintiff,  although 
advised  that  the  decision  was  erroneous,  did,  nevertheless,  pay  them,  in 
order  to  have  the  bonds  delivered  up  to  him,  coupled  with  the  steps  which 
were  very  soon  afterward  taken  by  the  plaintiff  to  obtain  a  reversal  of  the 
decision  of  the  surrogate ;  and  the  allegations  in  the  answer,  that,  after  the 
first  decision,  the  defendants  notified  the  plaintiff  that  they  would  deliver 
up  the  bonds  on  payment  of  the  amount  claimed  by  them,  and  that  they 
would  not  have  delivered  up  the  bonds  except  upon  the  terms  aforesaid, 
sufficiently  define  the  positions  of  the  parties,  and  show  that  the  payment 
was  not  the  free  and  voluntary  act  of  the  plaintiff;  but  that  he  had  no 
choice,  and  was  compelled  to  submit  to  the  demand  in  order  to  obtain 
immediate  possession  of  the  bonds. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur ;  except  Miller,  J.,  dissenting.  Jtidgment  revenecL 

1  7  B.  &  C.  73.  «  2  Stra.  915.  »  2  A.  &  E.  K.  s.  787. 

*  12  N.  Y.  109,  116.  *  8  Johns.  Cas.  238. 
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THE  OCEANIC  STEAM  NAVIGATION  COMPANY  v.  J.   NELSON 

TAPPAN. 

In  the  Cibcuit  of  the  United  States,  Southern  District  of  New 

York,  May  6,  1879. 

[Reported  in  16  Blatch/ord,  296.] 

Wallace,  J.  This  action  is  brought  to  recover  moneys  alleged  to  have 
been  illegally  exacted  by  the  defendant,  the  chamberlain  of  the  city  of  New 
York,  and  to  whom  the  plaintiff  paid  the  sum  involved,  under  protest 
The  moneys  were  collected  by  the  defendant  under  color  of  the  provisions 
of  acts  of  the  legislature  of  the  State  of  New  York,  by  which,  in  effect,  a 
tax  was  imposed  upon  alien  passengers  arriving  in  vessels  at  the  port  of 
New  York,  to  be  collected  of  the  master  or  owner  of  the  ship  by  which  they 
were  landed.  These  acts,  since  the  payment  of  the  moneys  in  suit,  have 
been  declared  unconstitutional  by  the  Supreme  Court  of  the  United  States, 
as  in  conflict  with  the  clause  of  the  Constitution  of  the  United  States  which 
delegates  to  Congress  the  right  to  regulate  commerce  with  foreign  nations* 
Henderson  v.  The  Mayor.^  Since  the  payment  of  the  moneys,  however, 
Congress  has  passed  an  act,^  which  declares  that  the  acts  of  every  State 
and  municipal  officer  or  corporation  of  the  several  States,  in  the  collection 
of  these  moneys,  shall  be  valid,  and  that  no  action  shall  be  maintained 
against  such  officer  or  corporation,  for  the  recovery  of  such  moneys.  The 
defence  of  the  action  is  placed  upon  two  grounds,  —  first,  that  the  moneys 
were  paid  voluntarily ;  and,  second,  that  the  validating  act  of  Congress 
precludes  a  recovery  by  the  plaintiff. 

An  action  does  not  lie  to  recover  back  moneys  claimed  without  right,  if 
the  payment  was  made  voluntarily,  and  with  a  full  knowledge  of  the  facts 
upon  which  the  claim  was  predicated.  It  is  not  enough  that  payment  was 
made  under  protest  by  the  party  paying.  The  payment  must  have  been 
compulsory ;  that  is,  it  must  have  l)een  made  under  coercion,  actual  or 
legal,  in  order  to  authorize  the  party  paying  to  recover  it  back.  In  the 
absence  of  stich  coercion,  the  person  of  whom  the  payment  is  demanded 
must  refuse  the  demand ;  and  he  will  not  be  permitted,  with  knowledge 
that  the  claim  is  illegal  and  unwarranted,  to  make  payment  without  resist- 
ance, where  resistance  is  lawful  and  possible,  and  afterwards  to  select  his 
own  time  to  bring  an  action  for  restoration,  when,  possibly,  his  adversary 
has  lost  the  evidence  to  sustain  the  claim.  Where,  however,  the  demandant 
is  in  a  position  to  seize  or  detain  the  property  of  him  against  whom  the 
claim  is  made,  without  a  resort  to  judicial  proceedings,  in  which  the  validity 
of  the  claim  may  be  contested,  and  payment  is  made  under  protest,  to 

1  92  U.  S.  25d.  »  Act  of  Juue  19,  1878,  20  U.  S.  Stat  at  Large,  177. 

VOL.  II.  —  36 
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release  the  property  from  such  seizure  or  detention,  the  party  paying  can 
recover  back  his  payment. 

The  commutation  moneys  paid  by  the  plaintiff  were  paid  to  relieve  the 
plaintiff  from  an  accumulation  of  penalties,  the  collection  of  which  could 
only  be  enforced  by  judicial  proceedings.  The  statute  required  the  plain- 
tiff, within  twenty-four  hours  after  the  arrival  of  its  vessel  at  the  port  of 
New  York,  to  report  in  writing  to  the  mayor  of  the  city,  the  numl>er, 
names,  places  of  birth  and  last  legal  residence,  of  each  alien  passenger,  and, 
in  case  of  failure,  imposed  a  penalty  of  seventy-five  dollars  for  each  pas- 
senger not  reported.  The  statute  also  directed  the  mayor,  by  an  indorse- 
ment to  be  made  on  such  report,  to  require  the  owner  of  the  vessel  to 
execute  a  several  bond,  with  sureties,  in  a  penalty  of  $300,  for  each  pas- 
senger included  in  the  report,  to  indemnify  and  save  harmless  the  Com- 
missioners of  Emigration,  and  each  and  every  city,  town,  or  county  in  the 
State,  against  all  expenses  which  might  necessarily  be  incurred  for  the  care 
and  support  of  such  passenger.  The  statute  also  enacted,  that  such  owner 
might  commute  for  the  bonds  so  required,  within  three  days  after  the 
landing  of  such  passengers,  by  paying  to  the  chamberlain  of  the  city  of 
New  York  the  sum  of  one  dollar  and  fifty  cents  for  each  and  every  pas- 
senger reported  according  to  law,  and  that  the  receipt  of  such  sum  should 
be  deemed  a  full  and  sufficient  discharge  from  the  requirements  of  giving 
bond.  In  case  of  neglect  or  refusal  to  give  the  bonds  required,  within 
twenty-four  hours  after  landing  passengers,  the  statute  imposed  a  penalty 
upon  the  owner  or  consignee  of  the  vessel,  of  five  hundred  dollars  for  each 
passenger  landed. 

The  penalties  given  by  the  act  were  to  be  sued  for  and  recovered  by  the 
Commissioners  of  Emigration,  in  any  court  having  jurisdiction  of  such 
actions,  and,  under  a  general  statute  of  the  State  respecting  claims  against 
vessels,  such  an  action  could  he  commenced  by  the  seizure  of  the  vessel  by 
attachment,  upon  giving  security  to  indemnify  the  owner.  Briefly  stated, 
the  plaintiff's  position  was  this :  if  it  failed  to  report,  it  was  liable  to  a 
penalty  of  seventy-five  dollars  for  each  alien  passenger  ;  if  it  did  report,  it 
was  required  to  pay  one  dollar  and  fifty  cents  for  each  passenger,  by  way 
of  commutation,  or  was  liable,  if  required  by  the  mayor,  to  give  onerous 
bonds,  and,  in  default,  to  pay  a  penalty  of  five  hundred  dollars  for  each 
bond  withheld ;  and  the  penalties,  in  either  case,  were  a  lien  upon  the 
vessel,  collectible  by  an  action  at  law,  wherein,  upon  giving  security  for  the 
indemnity  of  the  vessel  owner,  an  attachment  against  the  vessel  might  be 
obtained  and  the  vessel  seized. 

Palpably,  the  statute  was  framed  to  coerce  the  payment  of  the  commuta- 
tion moneys.  If  they  were  not  paid,  the  owner  of  the  vessel  was  made 
liable  to  an  accumulation  of  penalties,  which  would  aggregate  an  enormous 
sum,  and  which,  if  collected,  would  ordinarily  bankrupt  the  ship-owner. 
Naturally,  rather  than  incur  the  hazard  of  such  disastrous  consequences, 
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the  ahip-owner  would  pay,  in  preference  to  abiding  the  contingencies  of 
litigation.  The  hardship  of  the  particular  case,  however,  cannot  change 
the  rule  of  law.  The  penalties  imposed  in  lieu  of  the  commutation  money 
could  only  be  collected  by  suit  in  a  court  of  law,  where  the  corporation 
against  which  they  were  claimed  could  have  its  day  and  all  the  protection 
which  the  courts  afford  to  suitors;  and  a  payment  made  under  such 
a  state  of  facts  is  not  made  under  legal  coercion.  The  party  paying  is 
bound  to  know  the  law,  and  to  assume  that  it  will  be  correctly  administered 
by  the  tribunal  which  is  to  decide  the  controversy.  The  rule  is  well  stated 
in  Benson  v.  Monroe,^  which  was  a  case  to  recover  head  money,  under  a 
statute  similar  to  the  one  here^  and  was  precisely  like  the  present  case,i 
except  that  attachment  had  been  obtained,  and  the  vessel  seized  under 
them,  to  recover  the  penalties.  The  plaintiffs  thereupon  paid  the  com- 
mutation money  under  protest,  and  brought  suit  to  recover  it  back ;  and 
the  court  said :  "  They  should  have  contested  the  demand  made  on  them^ 
in  the  suit  that  was  instituted  against  them,  and,  having  voluntarily  ad- 
justed that  demand,  and  relieved  their  vessel  from  seizure,  with  a  full 
knowledge,  or  means  of  knowledge,  of  all  the  facts  of  their  case,  they  cannot 
now  be  permitted  to  disturb  that  adjustment." 

It  is  stated,  in  general  terms,  in  some  of  the  decisions,  that,  where  money 
is  paid  to  a  public  officer,  upon  an  unlawful  demand,  to  save  the  person 
paying  from  the  infliction,  under  color  of  authority,  of  great  or  irreparable 
injury,  from  which  he  can  only  be  saved  by  making  the  payment,  such 
I>ayment  is  made  under  an  iirgent  aiid  immediate  necessity  and  may  be 
recovered  back.  But,  it  will  be  found  that  none  of  these  decisions  were 
in  cases  where  the  injury  apprehended  by  the  party  paying  could  only  be 
inflicted  by  the  decision  of  a  court  in  favor  of  the  validity  of  the  claim 
made  against  him.  There  cannot  be  an  immediate  and  urgent  necessity 
for  the  payment  of  a  demand  which  can  only  be  enforced  by  the  decision 
of  a  court  of  justice.  The  case  of  Benson  v.  Monroe,  and  that  of  Cun- 
ningham V,  Boston,*  are  directly  in  point,  as  deciding,  that  the  apprehen- 
sion of  the  recovery  of  heavy  penalties  by  suit,  in  case  the  demand  for  a 
small  sum  is  not  complied  with,  does  not  take  the  case  out  of  the  general 
rule. 

The  case  of  Cunningham  v.  Monroe,*  cited  for  the  plaintiff,  was  one 
where  the  payment  was  made  under  circumstances  amounting  to  duress 
de/actOf  which  were  emphasized,  in  the  opinion  of  the  court,  as  distinguish- 
ing it  from  Cunningham  v,  Boston.  There  are  cases  in  the  books,  where 
payments  have  been  extorted  by  threats  of  criminal  or  civil  proceedings, 
and  the  party  paying  the  demand  has  been  permitted  to  recover  back,  but 
these  were  cases  where  the  facts  were  hold  to  constitute  actual  duress,  of 
which  the  threats  were  an  incident 

In  reaching  this  conclusion  I  have  not  adverted  to  the  fact,  that  the 

1  7  Cash.  125.  >  16  Gray,  40^  •  15  Gray,  471. 
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mayor  never  required  the  bonds  to  be  executed  by  the  plaintiff,  by  the 
iudorsement  upon  the  reports  which  the  statute  directs.  The  moneys 
were  paid  by  the  plaintiff  to  escape  the  penalties  imposed  for  neglect  to 
execute  the  bonds,  and  not  the  penalties  for  failing  to  make  the  report 
required  by  the  act.  Until  the  mayor's  indorsement  these  penalties  could 
not  accrue.  The  plaintiff,  without  waiting  to  ascertain  whether  or  not  the 
mayor  would  take  the  action  required  to  subject  the  plaintiff  to  the  penal- 
ties, paid  the  commutation  moneys,  upon  the  assumption  that  the  mayor 
would  take  such  action  at  some  future  time.  Within  the  recent  decision 
of  the  Supreme  Court  of  the  United  States  in  Kailroad  Co.  v.  Commis- 
sioners,^ this  circumstance  should  defeat  the  plaintiff.  That  case  holds, 
that,  where  a  warrant  was  in  the  hands  of  an  officer,  for  the  collection  of 
a  tax,  which  authorized  him  to  seize  the  property  of  the  plaintiff,  and  no 
actual  attempt  to  execute  the  waiTi\ut  had  been  made,  but  the  plaiutiff, 
assuming  that  a  seizure  would  be  made,  went  to  the  treasurer  and  paid 
the  tax  under  protest,  setting  forth  in  the  protest  the  illegality  of  the  tax, 
and  stating  that  a  suit  would  be  brought  to  recover  back  the  payment,  the 
payment  was  not  compulsory,  in  a  legal  sense,  and  could  not,  therefore,  be 
recovered  back. 

I  have  preferred,  however,  to  rest  the  decision,  upon  this  branch  of  the 
case,  upon  the  broad  ground,  that  money  paid  upon  a  demand,  to  prevent 
the  seizure  of  property  which  can  only  take  place  by  judicial  proceedings, 
where  the  party  paying  may  have  his  day  in  court  and  defeat  the  proceed- 
ing, is  not  paid  under  legal  compulsion,  and  cannot  be  recovered  back, 
although  paid  under  protest.  Mayor  of  Baltimore  v,  Lefferman ;  *  Town 
Council  of  Cahaba  v,  Burnett ;  •  Cook  v.  City  of  Boston ;  *  Taylor  v.  Board 
of  Health  ;  *  Mays  v,  Cincinnati.* 

Having  thus  reached  a  conclusion  which  must  dispose  of  this  case 
adversely  to  the  plaintiff,  it  is  not  necessary  to  pass  upon  the  question 
presented  by  the  defence,  which  rests  on  the  effect  of  the  act  of  Congress 
declaring  that  the  acts  of  the  defendant  in  collecting  the  moneys  in  suit 
shall  be  valid,  and  declaring  that  no  action  shall  be  maintained  to  recover 
back  the  money.  It  would  be  indecorous  to  adjudge  an  act  of  Congress 
unconstitutional,  when  it  is  not  necessary  to  do  so  in  the  disposition  of  the 
controversy  before  the  court.  It  is  proper,  however,  to  say,  that,  to  sus- 
tain the  validity  of  this  act,  it  will  be  necessary  to  decide  that  it  is  within 
the  authority  of  Congress  to  legalize  the  action  of  officers  of  a  State  in 
collecting  moneys  under  a  law  of  the  State,  which,  because  it  was  an- 
constitutional,  conferred  no  authority  whatever  to  act  under  it ;  and  I  am 
not  aware  of  any  legislative  validating  act  containing  such  a  vigorous  and 
radical  measure  of  relief,  which  has  been  the  subject  of  judicial  exposition. 
Unless  the  act  can  be  sustained  as  a  validating  act,  it  would  seem  that  the 

1  98  n.  S.  641.  <  4  Gill,  425.  *  84  Ala.  400. 

«  9  Allen,  898.  •  81  Penn.  St.  78.  •  1  Ohio,  St  2(8. 
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clause  which  declares  that  no  action  shall  be  maintained  to  recover  back 

the  moneys  collected^  must  be  ineffectual,  because  it  would  deprive  the 

plaintiff  of  a  right  of  action,  which  is  a  vested  right  of  property,  without 

due  process  of  law. 

Judgment  i$  ordered  for  the  defendant 

Henry  NieoU,  Ashbel  Green^  and  JanieB  Emott  for  the  plaintiff. 
George  P.  Andrews^  William  (7.  Wkit7Utf^   and  Lewie  Sanders  for  the 
defendant 


SWIFT  COMPANY  v.  UNITED   STATES. 
In  the  Suprems  Court  of  the  United  States,  March  17,  1884. 

[ReparUd  in  111  United  StaUe  Reporti,  22.] 

This  case  was  heard  at  October  term,  1881,  on  a  demurrer  to  the  peti- 
tion. The  judgment  of  the  Court  of  Claims  sustaining  the  demurrer  was 
overruled,  and  the  case  remanded  for  a  hearing  on  the  merits,  105  U.  S. 
691.  The  Court  of  Claims  found  that  the  claimants  from  1870  to  1878, 
were  manufacturers  of  matches,  furnished  their  own  dies,  and  gave  bonds 
for  payment  of  stamps  furnished  within  sixty  days  after  delivery  under 
the  statute.  Each  order  was  for  stamps  of  a  stated  value.  The  commis- 
sioner from  the  commencement  held  that  the  amount  allowed  by  statute 
was  to  be  computed  as  commissions  upon  the  amount  of  money  paid.  All 
business  between  the  parties  was  transacted  and  all  accounts  stated  and 
adjusted  by  the  accounting  oiBcers  on  that  basis.  The  manner  in  which 
the  parties  did  business  under  that  ruling  is  stated  below,  in  the  opinion 
of  the  court.  The  Court  of  Claims  held  that  the  facts  showed  an  acquies- 
cence by  the  claimant  in  the  construction  of  the  statute  by  the  commissioner) 
and  such  repeated  settlements  and  voluntary  acceptances  of  stamps  in  pay- 
ment of  their  commissions  in  lieu  of  money,  as  to  preclude  them  from 
recovering,  and  gave  judgment  in  favor  of  the  United  States.  From  this 
judgment  the  corporation  appealed.  On  the  hearing  in  this  court  the 
argument  was  on  the  folio wiqg  points  :  1st  Whether  the  former  construc- 
tion of  the  statute  was  correct ;  2d.  Whether  the  long  acquiescence  of  the 
company  in  the  construction  given  to  the  statute  by  the  commissioner,  and 
its  frequent  and  regular  settlement  of  its  accounts  on  that  basis  and  ac- 
ceptance of  stamps  in  lieu  of  money  precluded  it  from  disputing  the  legality 
of  the  transactions ;  and  3d.  What  was  the  effect  of  the  failure  to  pro- 
test against  the  settlements  which  it  made  under  the  rulings  of  the 
commissioner. 

Mr.  J,  W.  Douglau  and  Mr.  Samuel  Shellabarger  for  appellant. 

Mr*  Solicitor-General  for  appellee. 
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Mr.  Justice  Matthews  delivered  the  opinion  of  the  court 

Ou  a  former  appeal  in  this  case  a  judgment  of  the  Court  of  Claims  dis- 
missing the  claimant's  petition  on  demurrer  was  reversed.  Swift  Company 
V.  The  United  States.^ 

It  was  then  held  that  the  right  construction  of  the  internal  revenue  acts, 
act  of  July  1st,  1862,  c.  119,  §  102,  12  Stat.  477;  act  of  Martsh  3d,  1863, 
c.  74,  12  Stat.  714;  act  of  June  30th,  1864,  c  173,  13  Stat.  294,  302; 
act  of  July  Uth,  1870,  c.  255,  §  4,  16  Stat.  257,  required  the  payment  of  the 
commission  allowed  to  dealers  in  proprietary  articles  purchasing  stamps 
made  from  their  own  dies  and  for  their  own  use,  to  be  made  in  money,  cal- 
culated at  the  rate  of  ten  per  cent  upon  the  whole  amount  of  stamps  fur- 
nished, and  not  in  stamps  at  their  face  value  calculated  upon  the  amount 
of  money  paid.  In  response  to  a  suggestion  in  argument  by  the  solicitor- 
general  we  now  repeat  the  conclusion  then  announced.  We  had  no  doubt 
upon  the  point  at  the  time :  we  have  none  now.  The  distinction  was  then 
pointed  out  between  the  rule  applicable  to  the  sale  of  other  adhesive  stamps 
and  those  sold  to  proprietors  of  articles  named  in  Schedule  C,  made  (rum 
their  own  dies.  In  the  former,  the  commissioner  of  internal  revenue 
had  a  discretion  to  fix  the  rate  of  commission  so  as  not  to  exceed  five  per 
cent,  and  in  exercising  that  discretion  could  make  the  commission  payable 
in  stamps  as  an  element  in  the  rate  itself.  As  to  the  latter,  no  such  dis- 
cretion was  given.  The  statute  fixed  the  rate  of  the  commission  abso- 
lutely. The  practice  of  the  bureau  confused  the  two  cases  and  ignored  the 
distinction  between  them.  We  do  not  perceive  how  the  substitution  of  the 
word  '* commission ''  in  the  act  of  18G3  for  the  word  ''discount "  in  the  pro- 
viso to  §  102  of  the  act  of  1862  affects  the  question  ;  for  the  latter  obvi- 
ously refers  to  a  sum  to  be  deducted  from  the  money  paid  for  the  stampsi 
and  not  from  the  stamps  sold,  while  the  former  equally  denotes  a  sum  to  be 
paid  to  the  purchaser  on  a  purchase  of  stamps  at  par,  both  being  calculated 
as  a  percentage  upon  the  amount  of  the  purchase-money,  and  the  necessary 
implication  as  to  both  being  that  they  are  to  be  paid  in  money.  However 
the  words  in  some  applications  may  differ  in  verbal  meaning,  they  represent 
in  the  transactions  contemplated  by  these  statutes  an  identical  thing. 

The  present  appeal  is  from  a  decree  rendered  in  favor  of  the  United 
States,  upon  a  finding  of  facts  upon  issue  joined ;  and  presents  two  ques- 
tions :  first,  whether  the  course  of  dealing  between  the  parties  now  pre- 
cludes the  appellant  from  insisting  upon  his  statutory  right  to  require 
payment  of  his  commissions  in  money,  instead  of  stamps;  and  second, 
whether,  if  not,  part  of  his  claim  did  not  accrue  more  than  six  years  before 
suit  brought,  so  as  to  be  barred  by  the  statute  of  limitations. 

On  the  former  appeal  we  decided  that  the  course  of  dealing  set  forth  in 
the  petition,  which  was  admitted  by  the  demurrer,  did  not  bar  the  claim- 
ant's right  to  recover ;  holding  that  it  did  not  appear  on  the  face  of  the 

1  106  U.  S.  691. 
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petition  that  the  appellant  voluntarily  accepted  payment  of  his  commissions 
in  stamps  at  par,  instead  of  money,  nor  that  he  was  willing  to  waive  his 
right  to  be  paid  in  that  way ;  and  that  "  it  would  be  incumbent  on  the 
government,  in  order  to  deprive  him  of  his  statutory  right,  not  only  to 
show  facts  from  which  an  agreement  to  do  so,"  that  is,  an  agreement  to 
waive  his  statutory  right,  *' might  be  inferred,  but  an  actual  settlement 
based  upon  such  an  understanding." 

The  decree  brought  up  by  the  present  appeal  proceeds  upon  the  basis 
that  the  facts  as  found  by  the  Court  of  Claims  establish  such  an  agreement 
and  such  a  settlement 

The  course  of  dealing  found  to  eiist  and  to  justify  this  conclusion  may 
be  briefly  but  sufficiently  stated  to  have  been  as  follows :  The  appellant 
gave  the  bonds  from  time  to  time  necessary  under  the  statute  to  entitle  it 
to  sixty  days'  credit  on  its  purchases  of  stamps.  The  condition  of  this  bond 
was  that  the  claimant  should,  on  or  l)efore  the  tenth  day  of  each  month, 
make  a  statement  of  its  account  upon  a  form  prescribed  by  the  Internal 
Revenue  Bureau,  showing  the  balance  due  at  the  commencement  of  the 
month,  the  amount  of  stamps  received,  the  amount  of  money  remitted  by  it 
during  the  month,  and  the  balance  due  from  it  at  the  close  of  the  month 
next  preceding ;  and  also  that  the  company  should  pay  all  sums  of  money 
it  might  owe  the  United  States  for  stamps  delivered  or  forwarded  to  it, 
according  to  its  request  or  order,  within  the  time  prescribed  for  payment 
for  the  same  according  to  law,  that  is,  for  each  purchase  within  sixty  days 
from  the  delivery  of  the  stamps. 

Each  purchase  was  upon  a  separate  written  order,  specifying  the  amount 
desired,  for  example,  3000  dollars'  worth  of  match  stamps.  The  com- 
missioner thereupon  forwarded  stamps  of  the  face  value  of  93300,  with  a 
letter  stating  that  they  were  in  satisfaction  of  the  order  referred  to,  and 
inclosing  a  receipt  on  a  blank  form,  but  filled  up,  except  date  and  signa- 
ture, which  was  an  acknowledgment  of  the  receipt  of  the  specified  amount 
of  stamps  in  satisfaction  of  the  order.  The  receipt  was  signed  by  the 
claimant  and  returned.  The  claimant  from  time  to  time  made  remittances 
of  money  in  authorized  certificates  of  deposit,  in  sums  to  suit  its  conveni- 
ence, for  credit  generally,  and  received  in  reply  an  acknowledgment  stating 
that  credit  had  accordingly  been  given  on  the  books  of  the  internal  revenue 
office  on  account  of  adhesive  stamps;  for  instance,  by  certificate  of  deposit, 
$2500 ;  commission  at  ten  per  cent,  $250 ;  total,  $2750 ;  and  authorizing 
the  claimant  to  take  credit  therefor  on  the  prescribed  form  for  the  monthly 
account  current.  These  accounts  were  made  out  by  the  claimant  monthly 
on  blank  forms  prescribed  and  furnished  by  the  commissioner,  in  which  the 
United  States  were  debited  with  all  items  of  money  remitted  and  with  com- 
missions calculated  on  each  remittance  at  ten  per  cent,  and  credited  with 
balance  from  previous  month  and  stamps  received  on  order  in  the  interval, 
and  with  the  balance  due  the  United  States.    This  account  was  by  a  mem- 
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oraodum  at  the  foot  stated  to  be  correct,  complete,  and  true,  and  signed  bj 
the  claimant.  These  returns,  with  corresponding  statements  by  the  com- 
missioner, were  settled  and  adjusted  by  the  accounting  officers  of  the 
Treasury  Department  every  quarter,  aad  notice  of  the  settlement  given  to 
the  claimant.  The  remittances  were  so  made  that  while  not  corresponding 
to  any  particular  order  for  stamps,  they  nevertheless  covered  all  stamps  the 
orders  for  which  had  been  given  sixty  days  or  more  previously,  so  that  the 
claimant  was  always  indebted  to  the  United  States  for  all  stamps  received 
within  the  past  sixty  days,  but  not  for  any  received  more  than  sixty  days 
previously. 

It  must  be  admitted  that  this  course  of  dealing  and  periodical  settlement 
between  the  parties,  whether  the  accounts  be  regarded  as  running  merely 
or  stated,  shows  clearly  enough  that  the  business  was  conducted  upon  the 
basis,  that  the  clainoant  was  to  receive  his  commissions  in  stamps  at  their 
par  value,  and  not  in  money,  and  that  this  was  asserted  by  the  Internal 
Revenue  Bureau,  and  accepted  by  the  appellant. 

But  in  estimating  the  legal  effect  of  this  conduct  on  the  rights  of  the 
parties  there  are  other  circumstances  to  be  considered. 

It  appears  that  prior  to  June  30th,  1866,  the  leading  manufacturers  of 
matches,  among  whom  was  William  H.  Swift,  who,  upon  the  organisEation 
of  the  claimant  corporation  in  1870,  became  one  of  its  large  stockholders 
and  treasurer,  made  repeated  protests  to  the  officers  of  the  Internal  Reve- 
nue Bureau  against  its  method  of  computing  commissions  for  proprietary 
stamps  sold  to  those  who  furnished  their  own  dies  and  designs  ;  although  it 
did  not  appear  that  any  one  in  behalf  of  the  claimant  corporation  ever, 
after  its  organization,  made  any  such  protest  or  objection,  or  any  claim  on 
account  thereof,  until  January  8th,  1879.  On  that  date,  the  appellant 
caused  a  letter  to  be  written  to  the  commissioner  asserting  its  claim  for  the 
amount  afterwards  sued  for,  as  due  on  account  of  commissions  on  stamps 
purchased.  To  this,  on  January  16th,  1879,  the  commissioner  replied, 
saying  that  the  appellant  had  received  all  commissions  upon  stamps  to 
which  it  was  entitled,  ''provided  the  method  of  computing  commissions 
which  was  inaugurated  with  the  first  issue  of  private-die  proprietary  stamps, 
and  has  been  continued  by  each  of  my  predecessors,  is  correct.  I  have 
heretofore  decided  to  adhere  to  the  long-established  practice  of  the  office 
in  this  regard,  until  there  shall  be  some  legislation  or  a  judicial  decision  to 
change  it."     And  the  claim  was  therefore  rejected. 

From  this  statement  it  clearly  appears  that  the  Internal  Revenue  Bureau 
had  at  the  beginning  deliberately  adopted  the  construction  of  the  law  upon 
which  it  acted  through  its  successive  commissioners,  requiring  all  persons 
purchasing  such  proprietary  stamps  to  receive  their  statutory  commissions 
in  stamps  at  their  face  value,  instead  of  in  money  ;  that  it  regulated  all  its 
forms,  modes  of  business,  receipts,  accounts,  and  returns  upon  that  inter- 
pretation of  the  law ;  that  it  refused  on  application,  prior  to  1866,  and  sab- 
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aequently,  to  modify  its  decision ;  that  a]!  who  dealt  with  it  in  purchasing 
these  stamps  were  informed  of  its  adherence  to  this  ruling ;  and  finally, 
that  conformity  to  it  on  their  part  was  made  a  condition,  without  which 
they  would  not  be  permitted  to  purchase  stamps  at  all.  This  was  in  effect 
to  say  to  the  appellant^  that  unless  it  complied  with  the  exaction,  it  should 
not  continue  its  business ;  for  it  could  not  continue  business  without 
stamps,  and  it  conld  not  purchase  stamps  except  upon  the  terms  prescribed 
by  the  commissioner  of  internal  revenue.  The  question  is,  whether  the 
receipts,  agreements,  accounts,  and  settlements  made  in  pursuance  of  that 
demand  and  necessity,  were  voluntary  in  such  sense  as  to  preclude  the 
appellant  from  subsequently  insisting  on  its  statutory  right. 

We  cannot  hesitate  to  answer  that  question  in  the  negative.  The  parties 
were  not  on  equal  terms.  The  appellant  had  no  choice.  The  only  alterna- 
tive was  to  submit  to  an  illegal  exaction,  or  discontinue  its  business.  It 
was  in  the  power  of  the  officers  of  the  law,  and  could  only  do  as  they  re* 
quired.  Money  paid  or  other  value  parted  with,  under  such  pressure,  has 
never  been  regarded  as  a  voluntary  act  within  the  meaning  of  the  maxim, 
volenti  non  fit  injuria. 

In  Close  V.  Phipps,^  which  was  a  case  of  money  paid  in  excess  of  what 
was  due,  in  order  to  prevent  a  threatened  sale  of  mortgaged  property, 
TiNDAL,  C.  J.,  said  :  "The  interest  of  the  plaintiff  to  prevent  the  sale,  by 
submitting  to  the  demand,  was  so  great,  that  it  may  well  be  said  the  pay- 
ment was  made  under  what  the  l^w  calls  a  species  of  duress.*'  And  in 
Parker  v.  Great  Western  Railway  Company,'  the  wholesome  principle  was 
recognized  that  payments  made  to  a  common  carrier  to  induce  it  to  do 
what,  by  law,  without  them,  it  was  bound  to  do,  were  not  voluntary,  and 
might  be  recovered  back.  Illegal  interest,  paid  as  a  condition  to  redeem  a 
pawn,  was  held  in  Astley  v,  Reynolds,*  to  be  a  payment  by  compulsion. 
This  case  was  followed,  after  a  satisfactory  review  of  the  authorities,  in  Tutt 
V.  Ide  ;  *  and  in  Ogden  v.  Maxwell,*  it  was  held  that  illegal  fees  exacted  by 
a  collector,  though  sanctioned  by  a  long-continued  usage  and  practice  in 
the  office,  under  a  mistaken  construction  of  the  statute,  even  when  paid 
without  protest,  mi«j;ht  be  recovered  back,  on  the  ground  that  the  payment 
was  compulsory  and  not  voluntary.  And  in  Maxwell  v.  Griswold,*  it  was 
said  by  this  court :  "  Now  it  can  hardly  be  meant,  in  this  class  of  cases, 
that  to  make  a  payment  involuntary,  it  should  be  by  actual  violence  or  any 
physical  duress.  It  suffices,  if  the  payment  is  caused  on  the  one  part  by 
an  illegal  demand,  and  made  on  the  other  part  reluctantly,  and  in  conse- 
quence of  that  illegality,  and  without  being  able  to  regain  possession  of  his 
property,  except  by  suhmitting  to  the  payment."  To  the  same  effect  are 
the  American  Steamship  Company  v.  Young ;  ^    Cunningham  v,  Monroe ; ' 

1  7  Man.  k  Q.  586.  *  7  Man.  &  O.  253.  *  2  Stra.  915. 

«  8  Blatehf.  249.  *  8  Blatchf.  819.  •  10  How.  242-256. 

7  89  Pa.  St.  186.  •  15  Gray,  471. 
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Carew  v,  Kiitberford ;  ^  Preston  v,  Boston.'  In  Beckwith  v.  Frisbie,"  it 
was  said:  ''To  make  the  payment  a  voluntary  one,  the  parties  should 
stand  upon  an  equal  footing."  If  a  person  illegally  claims  a  fee  colore 
officii,  the  payment  is  not  voluntary  so  as  to  preclude  the  party  from  re- 
covering it  back.  Morgan  v.  Palmer.^  In  Steele  v.  Williams,*  Martix, 
B.,  said  :  ''  If  a  statute  prescribes  certain  fees  for  certain  services,  and  a 
party  assuming  to  act  under  it  insists  upon  having  more,  the  payment  can- 
not be  said  to  be  voluntary."  "The  common  principle,"  says  Mr.  Pollock,* 
"  is,  that  if  a  man  chooses  to  give  away  his  money,  or  to  take  his  chances 
whether  he  is  giving  it  away  or  not,  he  cannot  afterwards  change  his  mind ; 
but  it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be  otherwise, 
or  that  he  really  had  no  choice."  Addison  on  Contracts,  *1043  ;  Alton  v. 
Durant.' 

No  formal  protest,  made  at  the  time,  is^  by  statute,  a  condition  to  the 
present  right  of  action,  as  in  cases  of  action  against  the  collector  to  recover 
back  taxes  illegally  exacted  ;  and  the  protests  spoken  of  in  the  findings  of 
the  Ck>urt  of  Claims  as  having  been  made  prior  to  1866  by  manufacturers  of 
matches  and  others  requiring  such  stamps,  are  of  no  significance,  except  as 
a  circumstance  to  show  that  the  course  of  dealing  prescribed  by  the  com- 
missioner had  been  deliberately  adopted,  had  been  made  known  to  those 
interested,  and  would  not  be  changed  on  further  application,  and  that  con* 
sequently  the  business  was  transacted  upon  that  footing,  because  it  was 
well  known  and  perfectly  understood  that  it  could  not  be  transacted  upon 
any  other.  A  rule  of  that  character,  deliberately  adopted  and  made  known, 
and  continuously  acted  upon,  dispenses  with  the  necessity  of  proving  in 
each  instance  of  conformity  that  the  compliance  was  coerced.  This  prin- 
ciple was  recognized  and  acted  upon  in  United  States  v.  Lee,'  where  it  was 
held  that  the  officers  of  the  law,  having  established  and  acted  upon  a  rule 
that  payment  would  be  received  only  in  a  particular  mode,  contrary  to  law, 
dispensed  with  the  necessity  of  an  offer  to  pay  in  any  other  mode,  and  the 
party  thus  precluded  from  exercising  his  legal  right  was  held  to  be  in  as 
good  condition  as  if  he  had  taken  the  steps  necessary  by  law  to  secure  his 
right. 

For  these  reasons  we  are  of  opinion,  that  the  Court  of  Claims  erred  In 
rendering  its  judgment  dismissing  the  appellant's  petition,  and  thus  dis- 
allowing his  entire  claim.  But  we  are  also  of  opinion  that  he  is  not  en- 
titled to  recover  for  so  much  of  it  as  accrued  more  than  six  years  before  the 
bringing  of  his  suit.  There  was  nothing  in  the  nature  of  the  business,  nor 
in  the  mode  in  which  it  was  conducted,  nor  in  the  accounts  it  required,  that 
prevented  a  suit  from  being  brought  for  the  amount  of  commissions  with- 
held, in  each  instance  as  it  occurred  and  was  ascertained.     The  recovery 

1  106  Mass.  1.  «  12  Pick.  7.  •  82  Vt  .'>69-566. 

«  2  B.  &  G.  729.  ft  8  Ex.  625.  <  Priuciples  of  Contract,  523. 

'  2  Strobh.  257.  •  106  U,  S.  196-200. 
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must  therefore  be  limited  to  the  amount  acoruiug  during  the  six  years  next 
preceding  November  21sty  1878,  which,  according  to  the  findings  of  the 
Court  of  Claims,  is  $28,616,  and  for  that  amount  judgment  should  have 
been  rendered  bj  the  court  in  favor  of  the  appellant 

The  jiidgmeiU  of  tJie  Court  of  Claims  t$  reversed  and  the  cause  remanded^  unth 
directions  to  render  judgment  in  favor  of  the  appellant  in  accordance  with  this 
opinion. 


CHAPTER   VI. 

WAIVER    OF    TOET. 


TOTTENHAM  <fe  BEDINGFIELD'S  CASE. 
In  thb  Common  Plbas,  Michaelmas  Term,  1573. 

[Reported  in  2  Leonard,  24.] 

In  an  acoompt  by  Tottenham  against  Bedingfield,  who  pleaded,  that  he 
neyer  was  his  bailiff  to  render  accompt,  the  case  was,  that  the  plaintiff  was 
possessed  of  a  parsonage  for  term  of  years,  and  the  defendant  not  having 
any  interest  nor  claiming  any  title  in  them,  took  the  tythes  being  set  forth 
and  severed  from  the  nine  parts,  and  carried  them  away  and  sold  them. 
Upon  which,  the  plaintiff  brought  an  action  of  acoompt :  and  by  Manwood, 
Justice,  the  action  doth  not  lie,  for  here  is  not  any  privity ;  for  wrongs  are 
always  done  without  privity.  And  yet  I  do  agree,  that  if  one  doth  receive 
my  rents,  I  may  implead  him  in  a  writ  of  accompt,  and  then  by  the  bring- 
ing of  my  action  there  is  privity  \  and  although  he  hath  received  my  rent, 
yet  he  hath  not  done  any  wrong  to  me,  for  that  it  is  not  my  money  until 
it  be  paid  unto  me,  or  unto  another  for  my  use,  and  by  my  commandment ; 
and  therefore  notwithstanding  such  his  receipt,  I  may  resort  to  the  tenant 
of  the  land,  who  ought  to  pay  unto  me  the  said  rent,  and  compel  him  to 
pay  it  to  me  again ;  and  so  in  such  case,  where  no  wrong  is  done  unto  me^ 
I  may  make  a  privity  by  my  consent  to  have  a  writ  of  accompt ;  but  if  one 
disseiseth  me  of  my  land,  and  taketh  the  profits  thereof,  upon  that  no  action 
of  accompt  Heth ;  for  it  is  merely  a  wrong.  And  in  the  principal  case,  so 
soon  as  the  tythes  were  severed  by  the  parishioners,  there  they  were  pres- 
ently in  the  plaintiff,  and  therefore  the  defendant  by  the  taking  of  them 
was  a  wrong-doer,  and  no  action  of  accompt  for  the  same  lieth  against  him. 
And  upon  the  like  reason  was  the  case  of  Monox  of  London  lately  adjudged  ; 
which  was,  that  one  devised  land  to  another,  and  died ;  and  the  devisee 
entered,  and  held  the  land  devised  for  the  space  of  twenty  years;  and 
afterwards  for  a  certain  cause  the  devise  was  adjudged  void,  and  for  that 
he  to  whom  the  land  descended  brought  an  action  of  accompt  against  the 
devisee ;  and  it  was  adjudged  that  the  action  did  not  lie.  Harper,  con- 
trary :  for  here  the  plaintiff  may  charge  the  defendant  as  his  proctor,  and 
it  shall  be  no  plea  for  the  defendant  to  say,  that  he  was  not  his  proctor,  no 
more  than  in  an  accompt  against  one  who  holdeth  as  guardian  in  socage,  it 
is  no  plea  for  him  to  say  that  he  is  not  prochein  amy  to  the  plaintiff 
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Dyer,  the  action  doth  not  lie.  If  an  accompt  be  brought  against  one  as 
receiver,  he  ought  to  be  charged  with  the  receipt  of  the  money ;  and  an 
accompt  doth  not  lie  where  the  party  pretends  to  be  owner,  us  against  an 
abater  or  disseisor ;  but  if  one  claimeth  as  bailiff,  he  shall  be  charged,  and 
so  it  is  of  guardian  in  socage.  And  it  was  agreed  that  if  a  disseisor  assign 
another  to  receive  the  rents,  that  the  disseisee  cannot  have  an  accompt 
against  such  a  receiver. 


ARRIS  A  ARRIS  v.  STUKELT. 
Is  THB  Exchequer,  Trikitt  Terk,  1678. 

[Reported  in  2  Modem  Reports,  260.] 

Sboond  Point.^  PoUex/en  for  the  defendant  A  general  indehttahu 
(Utiimpnt  will  not  lie  here  for  want  of  a  privity,^  and  because  there  is  no 
contract.  It  is  only  a  tort,  a  disseisin,  and  the  plaintiff  might  have  brought 
an  assise  for  this  office,  which  lies  at  the  common  law  ;  and  so  it  hath  been 
adjudged  in  Jehu  Webb's  case,*  which  is  also  given  by  the  statute  of  West- 
minster,^ for  a  profit  a  prendre  in  atUno  $olo.  The  plaintiff  might  have 
brought  an  action  on  the  case  against  the  defendant  for  disturbing  of  him 
in  his  office ;  and  that  had  been  good,  because  it  had  been  grounded  on  the 
wrong.  In  this  case  the  defendant  takes  the  profits  against  the  will  of  the 
plaintiff,  and  so  there  is  no  contract;  but  if  he  had  received  them  by 
the  consent  of  the  plaintiff,  yet  this  action  would  not  lie  for  want  of  privity. 
It  is  true,  in  the  case  of  The  King,  where  his  rents  are  wrongfully  received, 
the  party  may  be  charged  to  give  an  account  as  bailiff ;  so  also  may  the 
executors  of  his  accountant,  because  the  law  creates  a  privity ;  but  it  is 
otherwise  in  the  case  of  a  common  person,*  because  in  all  actions  of  debt 
there  must  be  a  contract,  or  quad  ex  contractu  ;  and  therefore  where  judg- 
ment was  had,  and  thereupon  an  elegit,  and  the  sheriff  returned  that  he  had 
appraised  the  goods,  and  extended  such  lands,  which  he  delivered  to  the 
plaintiff,  ubi  revera  he  did  not,  per  quod  actio  accrevit^  which  was  an  action 
of  debt,  it  was  adjudged  that  it  would  not  lie,  because  the  sheriff  had  not 
returned  that  he  meddled  with  the  goods,  or  with  the  value  of  them ;  and 
therefore  for  want  of  certainty  how  much  to  charge  him  with,  this  action 
would  not  lie,  but  an  action  on  the  case  for  a  false  return ;  but  if  he  had 
tetumed  the  goods  sold  for  so  much  money  certain  which  he  had  delivered, 
then  an  action  of  debt  would  lie ;  for  though  it  is  not  a  contract,  it  is  quasi 
ex  contractu,^ 

^  Only  80  much  of  the  cue  ie  given  as  rolates  to  this  point.  —  Ed. 
s  2  Hen.  4  pL  12  ;  Bro.  **  Account/'  24,  65,  89  ;  Co.  Lit.  212. 

•  8  Co.  4.  «  2,  Cap.  26.  »  10  Co.  114  b ;  11  Co.  90.  h. 

•  Hob.  206. 
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Wtnninffian,  Solicitor-General,  and  Sawyer,  contra,  said,  that  an  indebitcUus 
assumpsit  would  lie  here ;  for  wbere  one  receives  my  rent,  I  roay  charge 
him  as  bailiff  or  receiver ;  or  if  any  one  receive  my  money  without  my 
order,  though  it  is  a  tort  yet  an  inddntatus  will  lie,  because  by  reason  of 
the  money  the  law  creates  a  promise ;  and  the  action  is  not  grounded  on 
the  tort,  but  on  the  receipt  of  the  profits  in  this  cose. 

The  Court.  An  indebitatus  assumpsit  will  lie  for  rent  received  by  one 
who  pretends  a  title ;  for  in  such  case  an  account  will  lie.  Wherever  the 
plaintiff  may  have  an  account,  an  indebitatus  will  lie. 

And  in  the  Michaelmas  term  following,  the  court  gave  judgment  for 
the  plaintitiL^ 


HASSER  V.   WALLIS. 
In  the  Kino's  Bench,  Hilary  Term,  1708. 

[Reported  in  1  Sulkeld,  28.) 

The  plaintiff  being  a  feme  sole  married  the  defendant  Wallis,  who  was  in 
truth  married  to  another  woman ;  Wallis  made  a  lease  of  the  wife's  land, 
reserving  rent,  and  received  the  rents  from  the  tenants.  Upon  this  the 
plaintiff,  discovering  the  former  marriage,  brought  an  indebitatus  assumpsit 
against  Wallis  for  so  much  money  received  to  her  use.  And  after  verdict 
on  non  assumpsit,  it  was  objected,  that  Wallis  having  no  right  to  receive, 
the  tenant  was  not  discharged,  and  therefore  an  action  lay  against  the 
tenant,  who  has  his  remedy  over  against  Wallis.  But  the  court  held 
Wallis  was  visibly  a  husband,  and  the  tenant  discharged ;  at  least  that  the 
recovery  against  Wallis  in  this  action  would  discharge  the  tenant^  for  this 
would  be  a  satisfaction  to  the  lessor. 


HITCHIN  [or  KITCHEN]  v.  CAMPBELL. 
In  the  Common  Pleas,  Trinity  Term,  1772. 

[Reported  in  2  Wiiiiam  Biackstone,  827.^ 

This  cause  proceeded  to  trial  in  the  sittings  after  Trinity  term,  1771,  on 
the  two  issues  joined  on  the  first  and  third  pleas,  when  this  special  case  was 
stated  for  the  opinion  of  the  court :  That  Richard  Anderson,  being  indebted 
to  the  defendant  Campbell  in  2000/.  for  money  lent,  gave  two  bonds  and 

^  It  was  held  in  Boyter  v,  Dodsworth,  6  T.  R.  681,  that  an  action  would  not  lie  to  rd- 
cover  gratuities  received  by  one  tortiously  dischftrging  the  duties  of  an  office.  —  En* 
s  Reported  also  in  8  Wils.  804.  —  £d. 
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judgment  for  the  samo ;  which  judgment  was  entered  up.  And  on  the  9th 
March,  1769,  a  writ  of  execution  was  sued  out  and  delivered  to  the  sheriff 
of  Surrey  the  same  daj,  by  virtue  of  which  the  sheriff  the  same  day  levied 
of  the  goods  of  Anderaon  by  making  a  bill  of  sale  thereof  to  the  defendant, 
to  the  value  of  2155/.  6«.  5c/.,  for  debt  and  costs.  On  the  9th  April,  1769, 
a  commission  of  bankrupt  was  awarded  against  Anderson,  and  the  plaintiff 
appointed  assignee,  who  in  Michaelmas  term,  1769,  brought  trover  in  this 
court  against  the  sheriff  of  Surrey  and  the  defendant  for  the  goods  levied  uu- 
der  the  execution.  On  trial  whereof  in  Hilary  term,  1770,  there  was  found 
a  verdict  for  the  defendant,  and  judgment  accordingly.  In  Easter  term, 
1770,  the  plaintiff  brought  an  action  in  the  King's  Bench  against  the  de- 
fendant for  money  had  and  received  to  [his]  use  as  assignee,  and  recovered 
860/.  10^.,  as  mentioned  in  the  plea,  upon  a  different  cause  of  action  from 
the  present;  namely,  for  certain  notes  delivered  to  the  defendant  after 
the  act  of  bankruptcy,  which  was  proved  in  the  present  cause  to  have  been 
committed  in  February,  1769.  It  was  admitted  that  the  defendant  received 
the  money  levied  under  the  execution  before  the  action  in  the  King's  Bench 
was  brought.  And  this  action  being  brought  to  recover  back  that  money, 
Qu,  whether  under  these  circumstances  they  are  entitled  to  recover ) 

This  case  was  argued  in  last  Hilary  term  by  Glt/n  for  the  plaintiff,  and 
Jephson  for  the  defendant ;  and  again  in  Easter  term,  by  Davj/  for  the 
plaintiff,  and  Burland  for  the  defendant. 

For  the  defendant  it  was  insisted,  1.  That  this  action  of  assumpsit  would 
not  lie,  the  cause  of  action  being  in  the  nature  of  a  tort,  and  not  a  contract. 
2.  That  the  plaintiff,  having  made  his  election  by  bringing  trover  in  the 
King's  Bench,  in  which  he  failed,  is  barred  thereby  from  bringing  another 
suit  for  the  same  cause  of  action. 

For  the  plaintiff  it  was  replied,  1.  That  general  use  and  modern  resolu- 
tions have  now  settled  this  point,  and  it  is  not  to  be  disturbed.  2.  That 
the  plaintiff,  not  having  had  the  fruit  of  his  remedy  in  the  King's  Bench, 
shall  not  be  precluded  by  it. 

And  now,  in  this  term,  De  Grey,  C.  J.,  delivered  the  opinion  of  himself, 
Gould,  Blackstone,  and  Nares,  JJ.  The  legal  effect  of  an  act  of  bank- 
ruptcy committed  by  a  trader  is  to  put  it  in  the  power  of  the  commis- 
sioners, by  relation,  to  divest  the  property  of  the  bankrupt  from  that  time, 
in  case  a  commission  be  afterwards  issued.  This  relation  takes  place  in 
every  instance  but  three,  excepted  by  statutes  1  Jac.  1,  21  Jac.  1,  and  19 
Geo.  2}  Executions  are  not  among  these  excepted  cases,  but  are  expressly 
declared  void  by  the  statute  21  Jac.  1 ;  the  commission  being  in  the 
nature  of  an  execution  for  the  whole  body  of  the  creditors.  By  the  old 
acts  of  Hen.  8  and  Eliz.,  commissioners  had  a  power  of  acting  themselves 
in  recovering  the  bankrupt's  effects.  Afterwards  it  became  the  practice  to 
assign,  which  is  allowed  by  1  Jac.  1,  c.  15.     It  was  not  till  the  5  Anne 

1  C.  82. 
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that  asBigneeB  were  directed  to  be  obosen,  whicb  was  revived  by  5  Geo.  1. 
Yet,  notwithstanding  this  transfer  of  the  property  by  relation,  the  sberiff  is 
certainly  no  trespasser  by  taking  the  goods  in  execution  after  the  act  of 
bankruptcy,  and  before  the  commission  ssued.  So  ruled  in  Letchmere  v. 
Thorowgood,  in  Comb,  and  Show. ;  ^  and  in  Cooper  t;.  Chitty,  in  Burrow, 
20.  But  by  selling,  the  sheriff  converts  the  goods ;  and  then  trover  is 
maintainable  against  the  sheriff,  or  his  vendee,  or  the  plaintiff  in  the 
original  action.  But  a  question  was  made  in  this  cause,  wbetber  inr 
debUdtus  assumpnt  would  lie  ligainst  the  defendant  for  the  money  arising 
from  the  goods  thus  taken  in  execution,  seeing  that  if  the  debt  was  illegally 
levied  it  was  a  tort,  and  if  the  tort  be  waived  the  whole  is  waived  ;  for  you 
caimot  affirm  one  part  of  a  transaction  and  disaffirm  the  rest.'  It  is  true, 
this  matter  was  considered  formerly  in  that  light,  as  in  Philips  v.  Tomp- 
son,"  and  Holt,  95,  12  Mod.  324.  And  in  Billon  v.  Hyde  (well  reported, 
1  Ves.  326),^  Lord  Hardwicke  said  that  this  action  was  never  allowed  by 
Lord  Parker,  Lord  Raymond,  or  himself,  but  that  the  practice  had  been 
since  altered.  And  practice  has  certainly  much  extended  this  action  of 
assumpsit  as  a  very  useful  and  general  remedy.  The  same  principle  which 
supports  this  action  against  one  who  receives  money  from  the  bankrupt 

1  Comb.  123  ;  1  Show.  12  ;  8  Mod.  286.  >  Wilaon  v.  Ponlter,  2  Stra.  859. 

»  8  Lev.  191. 

*  "  It  is  qiilte  new  to  me  that  assignees  under  a  commission  of  bankniptcy  should 
maintain  an  indebitatus  aaaumpsit  (which  is  an  action  founded  on  contract)  for  money 
bona  Jide  paid  by  the  bankrupt  after  a  secret  act  of  bankruptcy  to  another  iierson  for 
valuable  consideration.  How  long  that  is  in  practice  I  know  not.  I  thought  they  were 
obliged  to  bring  an  action  of  tresi>as8  or  trover  for  the  tort,  otherwise  they  would  be  non- 
suited ;  of  which  opinion  were  Chief  Justice  Pakker,  and  Lord  Raymond.  And  for 
that  purpoae  I  have  a  manuscript  case  at  Guildhall,  the  sittings  after  T.  T.  4  G.  1.  It 
was  an  assumpsit  by  an  administrator  for  money  had  and  received,  etc.,  and  non  asgump' 
tit  pleaded.  The  case  was,  the  defendant  was  nurse  to  the  intestate  during  his  sickness, 
and  being  alone  in  the  house  when  she  died,  conveyed  away  money  and  everything  port- 
able. The  defendant  objected  the  action  would  not  lie,  there  being  no  color  of  contract, 
but  a  wrongful  taking  or  conversion,  for  which  trover  lay.  But  Parker,  C.  J.,  held 
the  action  maintainable  ;  because,  though  the  taking  was  wrongful,  yet  the  plaintiff 
might  agree  afterward  and  make  it  right,  and  the  bringing  this  action  was  an  implied 
agreement ;  and  that  there  were  only  two  cases  wherein  on  action  for  money  had  and  re- 
ceived, etc.,  could  not  be  brought ;  namely,  for  money  won  at  play,  and  money  paid 
after  a  bankruptcy ;  in  both  cases,  unless  you  insist  on  the  tort,  the  tort  is  waived.  He 
went  upon  this :  that  you  cannot  affirm  part  and  disaffirm  part ;  so  that  the  plaintiff 
there  might  bring  trover  or  trespass  for  the  tort,  or  an  action  for  money  had,  etc.,  which 
the  court  laid  down  clear  and  without  doubt,  admitting  two  cases  in  which  that  action 
could  not  be  brought  for  wrongful  taking.  lu  the  case  of  money  won  at  play,  the 
action  must  be  on  the  tort,  not  for  money  had,  etc. ,  that  admitting  the  contract  at  play. 
So  I  have  ruled  at  Guildhall,  and  I  believe  nonsuited  a  plaintiff  when  he  has  gone  con- 
trary. The  judges  ^lerhaps  have  gone  further  since,  and  admitted  such  action  rather 
than  pat  the  party  to  trover ;  and  this  action  for  money,  etc.,  has  been  extended  to 
advance  the  remedy  of  the  party.'*  Lord  Hardwicke,  C,  in  Billon  v,  Hyde,  1  Ves. 
829,  880.  —  Ed. 
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himself  will  support  it  against  another  who  reoeiyes  it  under  the  bankrupt. 
In  both  cases  it  is  the  property  of  the  assignees ;  and  though  while  this 
action  was  in  its  infancy  ^  the  courts  endeavored  to  find  technical  argu- 
ments to  support  it,  as  by  a  notion  of  privity,  etc.,  yet  that  principle  is  too 
narrow  to  support  these  actions  in  general  to  the  extent  in  which  they  are 
admitted.  Besides,  if  it  were  necessary,  there  is  in  this  case  a  privity 
between  the  defendant  and  the  bankrupt,  the  judgment  being  voluntarily 
given.  Another,  and  a  much  stronger  objection  taken,  was  that  though 
the  assignees  may  have  their  election  to  bring  either  an  action  of  tort  or 
contract,  yet  they  cannot  bring  both  ;  and  having  elected  to  brin^  trover, 
the  judgment  in  that  bars  the  action  of  assumpsit.^  This  depends  upon 
two  considerations:  1.  Whether  a  man's  having  once  elected  to  proceed 
upon  the  tort  bars  him  from  proceeding  upon  the  contract.  2.  Whether 
bis  proceeding  down  to  judgment  does  not  bar  him  from  trying  the  same 
cause  of  action  again.  1.  As  to  the  first,  cases  have  been  cited  to  show 
that  where  there  are  two  different  kinds  of  remedies,  real  and  personal,  or 
otherwise  specifically  distinguished,  a  man's  election  of  one  prevents  him 
from  using  the  other.  He  may  distrain,  or  bring  assize,  but  not  both ; ' 
may  bring  writ  of  annuity,  or  distrain ;  *  and  his  election  is  ''determined, 
even  though  he  should  not  recover  after  he  hath  counted  thereon.*^  But 
where  both  remedies  are  merely  real  or  merely  personal,  there  the  election 
is  not  determined  till  the  judgment  on  the  merits.  For  a  nonsuit  on  an 
action  of  account  is  no  bar  to  an  action  of  debt.*  And  so  must  Holt,  in 
12  Mod.  324,  be  understood  to  mean,  'Hhat  if  they  bring  one  they  shall 
not  afterwards  bring  the  other  .  "  t.  e.,  if  the  first  be  brought  to  a  due  con- 
clusion. 2.  But  in  the  present  case  the  action  of  trover  went  on  to  a 
verdict  and  judgment,  and  appears  by  the  case  stated  to  have  been  for  the 
same  cause  of  action.  And  upon  this  it  is  that  the  opinion  of  the  court  is 
founded.  The  rule  of  law  is.  Nemo  debet  bis  vexari  pro  eadem  causa.  And 
in  Ferrers'  case  "^  it  is  held  that  where  one  is  barred  in  any  action,  real  or 
personal,  by  judgment  or  demurrer,  confession,  verdict,  etc.,  he  is  barred 
as  to  that,  or  the  like  action  of  the  like  nature  for  the  same  thing,  forever. 
In  personal  actions  the  bar  is  universal ;  upon  real  actions  he  may  have  an 
action  of  a  higher  nature.  But  a  bar  in  one  assize,  etc.,  is  a  bar  in  eveiy 
other.  Here,  by  *'  actions  of  the  like  nature  "  must  be  meant  actions  in  a 
similar  degree,  not  merely  those  which  have  a  similitude  of  form.  All  per- 
sonal actions  are  of  the  same  degree ;  therefore  each  is  a  perpetual  bar. 

1  2  Jon.  126;  2  Lev.  245. 

^  In  Morris  v,  Robinson,  2  B.  &  C.  196,  it  was  held  that  an  i2nsncce.ssfal  attempt  to 
obtain  the  pnrchase-money  of  an  unauthorized  sale  from  one  to  whom  the  vendee  had 
paid  it,  would  not  prevent  an  action  against  the  vendee.  AlUer,  if  a  portion  thereof  had 
been  received.     Lythgoe  v,  Vernon,  5  H.  &  N.  180.  —  Sn. 

s  Litt  8.  588.  «  Litt  s.  219.  <^  Co.  Litt.  146  a. 

•  Co.  Litt.  146  a.  '  6  Co.  7  ;  Cro.  Eliz.  668. 
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5  Co.  61,  SpaiTy'8  case,  gives  the  history  of  this  rule,  and  shows  when  it 
commenoed,  its  progress,  and  legal  distinctions.  There  are  many  excep- 
tions to  this  rule  :  as,  where  the  first  action  is  not  competent ;  where  the 
plaintiff  has  mistaken  his  character,  and  sued  us  executor,  not  as  adminis- 
trator ;  or  where  the  judgment  is  given  for  faults  in  the  declaration  or 
pleadings.^  But  the  principal  consideration  is,  whether  it  be  precisely  the 
same  cause  of  action  in  both,  appearing  by  proper  averments  in  a  plea,  or 
by  proper  facts  stated  in  a  special  verdict  or  a  special  case.  One  great 
criterion  of  this  identity  is,  that  the  same  evidence  will  maintain  both  the 
actions.  Putt  v.  Royston  j  *  Mortimer  v.  Wingate ;  ■  Bro.  Action  on  the  Case.* 
These  relate  to  the  whole  of  the  demand.  But  the  same  reasoning  extends 
to  part  of  it  only ;  as  4  Co.  92  6,  Slade's  Case ;  and  Pike  v.  Aldworth,  in 
Sc%cch.,  T.  5  W.  &  M.,  and  Hil.  7  &  8  W.  3.  In  the  present  case,  as  there 
was  clearly  a  conversion  before  the  action  of  trover,  the  only  question 
could  be  on  the  property.  In  this  second  action  of  assumpsit  there  arises 
the  same  question  of  property.  The  first  action  has  determined  the  goods 
not  to  be  the  assignee's.  He  shall  not  now  tiy  whether  the  money  produced 
by  those  goods  is  his  or  no.  On  the  state  of  the  case  therefore  now  found, 
the  court  think  the  former  action  a  bar. 

When  this  case  was  first  before  the  court  on  demurrer,  there  were  not 
sufficient  avei*ments  to  support  the  plea  in  bar.  Though  the  goods  were 
averred  to  be  the  same,  it  did  not  appear  that  the  question  was  the  same  ; 
and  therefore  trover  might  not  have  lain  for  the  goods  themselves,  though 
indebitatus  assumpsit  might  afterwards  lie  for  the  value.  Nor  is  there  any 
injustice  in  the  present  case.  The  money  is  in  the  hands  of  a  bona  fids 
creditor,  who  has  got  an  advantage  at  law,  by  his  diligence,  over  the  body 
of  the  creditors ;  and  he  has  a  right,  in  conscience,  to  keep  it. 

Therefore,  per  tot.  cur.,  Judgment  for  the  defendanU 


CLARKE  v.   SHEE  and  JOHNSON. 
In  the  King's  Bench,  November  22,  1774. 

[Reported  in  Cowper^  197] 

This  was  an  action  of  trespass  on  the  case,  wherein  the  plaintiff  declared 
that  the  defendants,  on  the  1st  of  June,  1773,  at  London,  etc.,  were  indebted 
to  the  plaintiff  in  the  sum  of  lOOOZ.  for  divers  sums  of  money  to  the  de- 
fendants, by  the  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ants, before  that  time  lent  and  advanced.  There  were  two  other  counts 
for  money  laid  out  and  expended,  and  for  money  had  and  received  by  the 
defendants  to  the  plaintiff's  use. 

1  1  Mod.  207.  «  2  Show.  211 ;  Raym.  472  ;  8  Mod.  1 ;  PoUexfen,  684. 

»  Moor,  468.  *  pp.  97,  106. 
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To  this  declaration  the  defendants  pleaded  the  general  issae,  and  there- 
upon issue  was  joined. 

This  case  came  on  to  be  tried  at  the  sittings  after  Trinity  term,  1774,  at 
Guildhall,  London,  before  Lord  Mansfield  ;  when  a  verdict  was  found  for 
the  plaintiff,  damages  45  9Z.  4«.  4d  and  costs  40«.  subject  to  the  opinion  of 
the  court  upon  the  following  case  :  — 

That  David  Wood,  being  a  clerk  to  the  plaintiff,  a  brewer,  and  receiving 
money  from  the  plaintiifs  customers,  and  also  negotiable  notes  for  the 
plaintiff's  use  in  the  ordinary  course  of  business,  paid  several  sums  with  the 
said  money  and  notes  at  different  times,  to  the  amount  of  459/.  4^.  4(/.,  to 
the  defendants  upon  the  chances  of  the  coming  up  of  tickets  in  the  State 
Lottery  of  1772,  contrary  to  the  lottery  act  of  the  said  year  1772. 

The  plaintiff  and  the  said  Wood's  sureties  have  released  him. 

The  question  was,  Whether  the  said  Wood  ought  to  have  been  admitted 
as  a  witness  to  prove  the  above  case,  aud  supposing  his  evidence  admissible, 
whether  the  plaintiff  is  entitled  to  recover  in  this  action. 

Mr.  Davenport  for  the  plaintiff. 

Mr.  Buller,  contra^  for  the  defendants. 

Lord  Mansfield,  after  stating  the  case.  As  to  the  first  question  there 
can  be  no  doubt  but  that  Wood  was  an  admissible  witness.  In  Bush  v. 
Eawlins,  in  debt  upon  the  Stat.  2  Geo.  2,  c.  24.  against  bribery,  a  man  who 
had  taken  the  bribery  oath  was  held  a  competent  witness,  to  prove  that  he 
himself  had  been  bribed. 

The  next  question  is,  Whether  the  plaintiff  can  maintain  this  action? 
This  is  a  liberal  action  in  the  nature  of  a  bill  in  equity ;  and  if,  under  the 
circumstances  of  the  case,  it  appears  that  the  defendant  cannot  in  con- 
science retain  what  is  the  subject-matter  of  it,  the  plaintiff  may  well 
support  this  action. 

There  are  two  sorts  of  prohibitions  enacted  by  positive  law,  in  respect 
of  contracts.  1.  To  protect  weak  or  necessitous  men  from  being  over- 
reached, defrauded,  or  oppressed.  There  the  rule  in  pari  delicto  potior  est 
conditio  defenderUis,  does  not  hold ;  and  an  action  will  lie ;  because  where 
the  defendant  imposes  upon  the  plaintiff  it  is  not  par  delictum. 

The  case  of  Tomkins  v,  Barnett  has  been  long  exploded.  In  Bosanquett 
V.  Dash  wood,  Lord  Hardwicke  aud  Lord  Talbot  both  declared  their  dis- 
approbation of  it :  for  in  that  case  there  was  not  par  delictum.  In  the  case 
of  money  given  by  a  bankrupt  or  his  relations  to  a  creditor,  to  sign  the  cer- 
tificate, the  transaction  is  against  the  express  prohibition  of  the  act  of 
Parliament,  and  both  are  parties  to  it,  but  not  equally  guilty ;  for  the 
bankrupt,  is  an  oppressed  party ;  and  therefore  the  action  will  lie. 

The  next  sort  of  prohibition  is  founded  upon  general  reasons  of  policy 
and  public  expedience.  There  both  parties  offending  are  equally  guilty ; 
par  est  delictum^  et  potior  est  conditio  defendentis*  The  prohibition  in  the 
lottery  act,  Stat.  12  Geo.  3,  c.  63,  is  of  this  sort ;  and  in  this  case  no  doubt 
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but  the  defendants  and  the  witness  Wood  were  equally  guilty.  Therefore 
at  Guildhall,  upon  the  first  impression,  I  was  of  opinion  against  the  plain- 
tiff; because  I  thought  that  the  master  could  not  stand  in  a  better  sitn- 
ation  than  the  servant,  and  the  servant  was  cleBxlj  pariiceps  criminis.  But 
I  changed  my  opinion ;  I  thought,  and  now  think,  the  plaintiff  does  not 
sue  as  standing  in  the  place  of  Wood,  his  clerk  :  for  the  money  and  notes 
which  Wood  paid  to  the  defendants  are  the  identical  notes  and  money  of 
the  plaintiff.  Where  money  or  notes  are  paid  bona  fide^  and  upon  a  valu- 
able consideration,  they  never  shall  be  brought  back  by  the  true  owner  \ 
but  where  they  come  mala  fide  into  a  person's  hands,  they  are  in  the  nature 
of  specific  property ;  and  if  their  identity  can  be  traced  and  ascertained, 
the  party  has  a  right  to  recover.  It  is  of  public  benefit  and  example  that 
he  should ;  but  otherwise,  if  they  cannot  be  followed  and  identified,  because 
there  it  might  be  inconvenient  and  open  a  door  to  fraud.  Miller  «.  Race  ;^ 
and  in  Golightly  v.  Reynolds,  the  identity  was  traced  through  different 
hands  and  shops.  Here  the  plaintiff  sues  for  his  identified  property,  which 
has  come  to  the  hands  of  the  defendants  iniquitously  and  illegally,  in 
breach  of  the  act  of  Parliament.  Therefore  they  have  no  right  to  retain  it, 
and  consequently  the  plaintiff  is  well  entitled  to  recover. 

The  three  other  judges  concurred. 

Judgment  for  the  plainJtiff, 


BRISTOW  et  at.,  Assignees  op  CLARK  <fe   GILSON,   Bankrupts,   ». 

EASTMAN. 

At  Nisi  Prius,  before  Lord  Kenton,  C.  J.,  Jxjlt  18,  1794. 

[Reported  in  1  Espijuuse,  172.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintifis,  with 
the  usual  money  counts. 

The  case  as  it  appeared  in  evidence  was,  that  the  defendant  had  been 
apprentice  to  the  bankrupts  before  their  bankruptcy ;  that  his  principal 
employment  while  he  was  in  their  service  had  been  in  passing  the  ships 
engaged  in  their  trade  at  the  Custom  House,  in  making  payments  and 
receiving  money  in  that  employment ;  but  that  in  making  out  his  returns 
to  them  of  the  monies  expended  on  that  account,  he  had  made  many  yrery 
considerable  overcharges,  by  which  he  had  defrauded  them  of  a  very  con- 
siderable sum  of  money ;  to  recover  back  which  was  the  object  of  the  present 
action. 

Mingay  for  the  defendant,  rested  his  defence  upon  two  points,  the  first  was» 
that  during  the  time  that  he  had  been  so  employed  by  the  bankrupts,  that 

1  1  Barr.  452. 
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he  was  an  infant,  and  that,  therefore,  an  action  for  money  had  and  receiyed| 
which  was  founded  on  a  contract,  could  not  be  maintained  against  him.^ 

Upon  the  first  point  Ix>rd  Kenton  said.  That  he  was  of  opinion,  that 
infancy  was  no  defence  to  the  action ;  that  infants  were  liable  to  actions  ex 
delicto^  though  not  ex  eontradu,  and  though  the  present  action  was  in  its 
form  an  action  of  the  latter  description,  yet  it  was  of  the  former  in  point 
of  substance ;  that  if  the  assignees  had  brought  an  action  of  trover  for  any 
part  of  the  property  embezzled,  or  an  action  grounded  on  the  fraud,  that 
unquestionably  infancy  would  have  been  no  defence,  and  as  the  object  of 
the  present  action  was  precisely  the  same,  that  his  opinion  was  that  the 
same  rule  of  law  should  apply,  and  that  in£uioy  was  no  bar  to  the  action. 

The  plaintiff  had  a  verdict 

Garrow  and  Lambe  for  the  plaintiff. 

Min^ay  and  Marryat  for  the  defendant. 


LIGHTLY  V.  CLOUSTON. 
In  the  Common  Pleas,  January  29,  1808. 

[Reported  in  1  Taunton,  112.] 

This  was  an  action  of  indebitatus  assumpnt  "for  work  and  labor  performed 
for  the  defendant  at  his  request,  by  one  Thomas  Sinolfdr,  the  apprentice  of 
the  plaintiff  legally  bound  to  him  by  indenture  for  a  terra  of  years,  at  the 
time  of  the  work  and  labor  so  performed  existing  and  unexpired,  and  to 
the  profits  and  receipts  of  whose  work  and  labor,  the  plaintiff  was,  as  the 
master  of  the  said  apprentice,  by  law  entitled.''  The  defendant  seduced 
the  apprentice  from  on  board  the  plaintiff's  ship  in  Jamaica,  and  employed 
him  as  a  mariner  to'assist  in  navigating  his  own  ship  from  Port  Royal,  home. 
The  cause  was  tried  at  the  sittings  after  Trinity  term  last,  before  Mans- 
field, C.  J.  The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  objection,  namely,  that  the  plaintiff 
ought  to  have  declared  in  a  special  action  on  the  case,  and  that  iTidebitcUua 
€usumpsit  would  not  lie. 

Accordingly  Best,  Serjt.,  having  on  a  former  day  obtained  a  rule  nut  for 
setting  aside  the  verdict  and  entering  a  nonsuit. 

Shepherd,  Serjt.,  now  showed  cause.  It  has  been  decided  that  this  declara- 
tion is  good,  in  the  case  of  Eades  v.  Vandeput,'  which  was  an  action  brought 
expressly  for  the  wages  earned  by  the  plaintiff's  apprentice,  who  had  been 
improperly  impressed,  and  compelled  to  serve  on  board  a  ship  of  war ;  and 
the  court  there  held  *that  the  plaintiff  might  recover.     Barber  v,  Dennis.* 

^  Onl}'  BO  much  of  the  case  is  given  as  relates  to  this  point.  —  Ed. 
s  5  East,  39.  >  1  Salk.  68. 


582  LIGHTLY  V,   CLOUSTON.  [CHAP.  VL 

The  widow  of  a  waterman  was  held  to  be  entitled  to  two  tickets  which  had 
been  earned  by  her  apprentice  during  his  service  at  sea.  In  Smith  v.  Hod- 
son,^  the  court  expressly  determined,  that  although  trover  would  have  lain 
for  the  goods,  yet  the  assignees  might  affirm  the  fraudulent  contract  of  the 
bankrupt,  and  recover  the  price  as  upon  a  sale  made  by  themselves. 

Be^ty  Serjt.,  contra.  The  case  of  Eades  v.  Vandeput,  as  it  is  now  stated, 
cannot  be  law.  An  action  might  perhaps  have  been  maintained  in  that  case 
to  recover  the  wages  in  the  shape  of  damages  for  the  tort  j  but  aU  the  work 
and  labor  which  the  apprentice  there  did  must  have  been  done  for  the 
king ;  since  even  the  services  of  such  servants  as  are  allowed  to  the  captain 
of  a  king's  ship  are  wholly  gratuitous  to  him.  And  if  the  apprentice 
worked  for  the  king,  that  action  could  not  be  maintained  against  the  captain. 
Macbeath  v.  Haldimand.'  Barber  v,  Dennis  was  a  case  of  trover,  which  cim 
furnish  no  authority  for  this  form  of  action,  and  it  is  of  the  less  weight 
because  one  point  which  is  there  reported  cannot  be  law,  namely,  that  it  is 
immaterial  whether  the  person  who  peiformed  the  service  was  legally  an 
apprentice  or  not.  The  analogy  drawn  from  that  class  of  cases,  in  which 
goods  have  been  tortiously  taken  and  sold,  and  the  plaintiffs  have  been 
permitted  to  waive  the  trespass  and  sue  for  the  proceeds  Of  the  sale,  as 
money  had  and  received  to  their  use,  is  not  applicable  here.  It  is  of 
pernicious  tendency  more  largely  to  extend  this  form  of  action,  in  which 
the  defendant  is  not  apprised  by  the  declaration  of  the  nature  of  the  claim 
that  is  made  on  him.  It  is  necessary  to  preserve  the  distinction  between 
causes  of  action  which  arise  ex  delicto,  and  those  which  arise  ex  contractu, 
or  there  would  be  no  limits  to  the  perversion  that  would  ensue.  A  cause 
was  tried  before  £trb,  C.  J.,  in  which  the  plaintiff  declared  in  assumpsit, 
that  the  defendant  undertook  not  to  beat  him  in  a  voyage  to  the  East  ludi^. 
Eyre,  C.  J.,  held  he  could  not  recover. 

Mansfield,  C.  J.  It  is  difficult  upon  principle  to  distinguish  this  case 
from  those  that  have  arisen  on  bankruptcies  and  executions,  and  in  which 
it  has  been  held  that  trover  may  be  converted  into  an  action  for  money  had 
and  received,  to  recover  the  sum  produced  by  the  sale  of  the  goods.  I 
should  much  doubt  the  case  of  Smith  v,  Hodson,  but  that  I  remember  a 
case  so  long  back  as  the  time  of  Lord  Chief  Justice  Eyre  in  the  reign  of 
George  the  Second,  in  which  the  same  thing  was  held.  I  should  have  thought 
it  better  for  the  law  to  have  kept  its  course ;  but  it  has  now  been  long  settled, 
that  in  cases  of  sale,  if  the  plaintiff  chooses  to  sue  for  the  produce  of  that 
sale,  he  may  do  it ;  and  the  practice  is  beneficial  to  the  defendant,  because  a 
jury  may  give  in  damages  for  the  tort  a  much  greater  sum  than  the  value 
of  the  goods.  In  the  present  case  the  defendant  wrongfully  acquires  the 
labor  of  the  apprentice ;  and  the  master  may  bring  his  action  for  the  se- 
duction. But  he  may  also  waive  his  right  to  recover 'damages  for  the  tort, 
and  may  say  that  he  is  entitled  to  the  labor  of  his  apprentice ;  that  he  is 

1  4  T.  R.  217.  «  1  T.  R.  172. 
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consequently  entitled  to  an  equivalent  for  that  labor,  which  has  been  bestowed 

in  the  service  of  the  defendant.     It  is  not  competent  for  the  defendant  to 

answer,  that  he  obtained  that  labor,  not  by  contract  with  the  master,  but 

by  wrong;  and  that,  therefore,  he  will  not  pay  for  it.     This  case  approaches 

as  nearly  as  possible  to  the  case  where  goods  are  sold^  and  the  money  has 

found  its  way  into  the  pocket  of  the  defendant. 

Heath,  J.     So  long  back  as  the  time  of  Charles  the  Second,  it  was  held 

that  the  title  to  an  office,  under  au  adverse  possession,  might  be  tried  in  au 

action  for  the  fees  of  the  office  had  aud  received ;  and  Holt,  C.  J.,  held  it 

clear  law,  that  if  a  person  goes  and  receives  my  rents  from  my  tenants,  I 

may  bring  my  action  against  him  for  money  had  and  received.     It  is  for 

the  benefit  of  the  defendant  that  this  form  of  action  should  be  allowed  to 

prevail,  for  it  admits  of  a  set-off,  and  deductions,  which  could  not  be  allowed 

in  an  action  framed  on  the  tort. 

Ride  discharged. 


HILL  V.   PERROTT. 
Ix  THE  Common  Pleas,  November  9,  I8I0. 

{Repotted  in  3  Taunton,  274.] 

Best,  Seijt.,  moved  to  set  aside  the  verdict  which  had  been  found  in  this 
cause  for  the  plaintiff,  at  the  sittings  after  the  last  Trinity  term  before 
Mansfield,  C.  J.,  in  London,  and  to  enter  a  nonsuit.  The  action  was  for 
goods  sold  :  there  were  special  counts  upon  a  contract  of  the  defendant  to 
pay  for  goods  to  be  delivered  at  his  request  to  Jean  Meers  Dacosta ;  but 
the  evidence  being  of  a  contract  to  pay  for  goods  to  be  delivered  to  Isaac 
Mendez  Dacosta,  those  counts  failed  the  plaintifit  The  evidence  was,  that 
goods  to  a  considerable  amount  were  looked  out  to  be  delivered  to  Dacosta, 
for  which  the  defendant  undertook  to  accept  a  bill  at  six  months  to  be  in- 
dorsed by  Dacosta.  The  goods  were  delivered  to  Dacosta,  and  afterwards 
were  found  in  the  defendant's  possession  :  the  whole  was  a  swindling  trans- 
action, in  which  Dacosta  was  a  mere  instrument.  Dacosta  was  insolvent, 
and  the  defendant,  having  become  a  guarantee  for  him,  assisted  him  to  buy 
these  goods,  which  were,  the  moment  after,  made  over  to  himself  for  his 
own  indemnity.  The  only  count  that  would  serve  the  plaintiff  was  indelh 
itatus  assumpsit  for  goods  sold,  upon  which  he  obtained  a  verdict. 

Bestf  Serjt.,  on  this  day  moved  to  set  aside  the  verdict  and  enter  a  non- 
suit Whatever  difficulty  he  might  have  in  defending  his  client  at  another 
bar,  there  was  no  contract  of  sale,  he  said,  between  him  and  the  plauitiff. 

The  court  held,  that  the  law  would  imply  a  contract  to  pay  for  the 
goods,  from  the  circumstance  of  their  having  been  the  plaintiff's  property, 
and  having  come  to  the  defendant's  possession,  if  unaccounted  for ;  and  he 
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could  not  be  permitted  to  account  for  the  possession  by  setting  up  the  sale 
to  Dacosta,  which  he  had  himself  procured  by  the  most  nefarious  fraud, 
because  no  man  must  take  advantage  of  his  own  fraud ;  therefore  indebitatus 
assumpnt  lay  for  the  goods^  and  the  verdict  could  be  supported,  and  they 

Refused  the  ruUm 


FOSTER  V.   STEWART. 
In  thb  King's  Bench,  November  15,  1814. 

[Reported  in  8  Mauk  fr  Stlwyn,  191.] 

Assumpsit  for  work  and  labor  by  the  plaintiff  and  his  servants,  and  the 
money  counts.  Plea,  non  assumpsit.  At  the  trial  before  Lord  Ellen- 
BOROUGH,  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a  verdict  in  his  favor, 
with  12^.  damages,  if  the  court  should  think  the  action  maintainable  in 
that  form.  And  upon  a  rule  nisi  obtained  for  that  purpose,  the  court,  on 
showing  cause,  directed  a  case  to  be  stated,  the  material  facts  of  which 
are  as  follows  :  — 

The  plaintiff,  a  ship-owner  in  London,  by  indenture  of  the  2d  of  Decem- 
ber, 1811,  took  one  S.  Plumpton  to  be  his  appi*entice  for  six  years,  and 
sent  him  on  board  his  (the  plaintiff^s)  ship  on  a  foreign  voyage.  The  de- 
fendant is  master  of  the  ship  "Guildford  "  of  Shields,  and  in  August,  1812, 
whilst  his  and  the  plaintiff's  ships  were  lying  at  St  John's,  Kew  Brunswick, 
Plumpton  having,  as  he  said,  been  ill  treated  by  the  master  of  the  plaintiff's 
ship,  absconded,  and  went  on  board  the  defendant's  ship,  where  he  secreted 
himself  without  the  defendant's  knowledge  for  two  days,  and  until  after  the 
defendant  had  weighed  anchor  to  sail  from  that  place.  When  they  had 
got  about  a  mile  from  the  land  Plumpton  discovered  himself  to  the  defend- 
ant, and  told  him  who  he  was,  and  from  what  ship  he  had  deserted.  After 
this,  the  two  ships  in  the  course  of  their  passage  to  Htilifax  were  once 
or  twice  within  hail  of  each  other,  but  the  defendant  did  not  communicate 
to  the  master  of  the  plaintiff's  ship,  that  he  liad  Plumpton  on  board.  The 
defendant  carried  him  in  his  ship  to  Halifax,  to  which  he  worked  his  pas- 
sage, and  for  which  he  received  his  food.  On  the  arrival  of  the  defendant's 
ship  at  Halifixx,  Plumpton  wished  to  leave  her,  but  the  defendant  per- 
suaded him  to  continue  on  board,  and  told  him  he  would  either  give  him 
wages  or  supply  him  with  clothes  and  pocket-money.  At  this  time  the 
defendant's  ship  was  but  thinly  manned  ;  and  by  this  persuasion  Plumpton 
sailed  in  her  to  England,  and  arrived  at  Grimsby,  and  from  thence  sailed 
to  Shields,  where  be  was  discharged,  and  immediately  returned  to  London 
and  surrendered  himself  to  the  plaintiff.  During  the  whole  of  this  period 
Plumpton  did  duty  as  one  of  the  crew  of  the  defendant's  ship ;  and  the 
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defendant  has  not  paid  him  any  wageB,  or  given  him  any  clothes  or  pocket- 
money,  and  12/.  is  a  fair  compensation  for  his  services  from  Halifax  to 
Shields. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  en* 
titled  to  recover,  —  if  he  is,  the  rule  to  be  made  absolute ;  if  not,  the  rule  to 
be  discharged. 

Gcuelee  for  the  plaintiff. 

Scarlett^  contra. 

Lord  Ellenborough,  C.  J.  When  this  case  was  before  me  at  nisi  pirus, 
the  plaintiff's  right  to  recover  was  rested  upou  Eades  v.  Vandeput  ;^  and  it 
occurred  to  me  at  that  time,  and  afterwards  still  more  strongly  upon  look- 
ing into  that  case,  that  it  is  but  a  very  loose  note ;  for  as  to  the  defendant 
Yandeput,  who  was  in  the  king's  service,  supposing  an  action  for  work  and 
labor  could  have  been  maint^xined,  yet  it  was  work  and  labor  for  the  king, 
and  not  for  Yandeput ;  aud  therefore  in  his  character  of  captain  of  a  ship 
of  war  he  could  not  have  been  the  object  of  such  an  action.  It  does  not 
appear  however  by  the  note  of  that  case  what  the  form  of  the  action  was ; 
if  the  captain  had  enticed  away  the  apprentice,  perhaps  he  might  have  been 
liable  to  tort.  But  under  the  uncertainty  both  of  fact  aud  form  which 
attends  that  case,  I  think  no  very  material  argument  is  to  be  derived  from 
it.  However  there  are  two  other  coses  which  do  affoixi  an  argument  more 
pregnant  and  important  for  the  court  to  consider;  I  allude  to  the  cases  of 
Hambly  v.  Trott,  and  the  more  recent  case  of  Lightly  v,  Clouston.  I  own 
I  should  be  more  inclined,  for  the  better  preserving  the  simplicity  of  actions, 
to  hold  that  where  the  seduction  is  tlie  cause  of  action,  the  action  ought  to 
be  in  tort  for  the  seduction ;  still  I  should  go  the  length  of  holding  with 
the  case  in  Salkeld,'  that  where  the  apprentice  in  the  course  of  his  service 
had  acquired  a  chattel,  trover  would  lie  for  it ;  or  if  that  chattel  had  been 
converted  into  money,  that  the  master  might  follow  it  in  all  its  representa- 
tive forms.  But  when  it  comes  to  substituting  the  apprentice  as  an  agent 
of  the  master  for  forming  a  specific  contract,  it  seems  to  be  going  somewhat 
farther  than  the  necessity  of  the  case  requires,  or  the  authorities  prior  to 
Hambly  v.  Trott  appear  to  warrant  What  Lord  Mansfield  said  in 
Hambly  v.  Trott,  ^*  that  if  a  man  take  a  horse  from  another,  and  bring  him 
back,  trespass  will  not  lie  against  his  executor,  though  it  will  against  him, 
but  an  action  for  the  use  and  hire  of  the  horse  will  lie  against  the  execu- 
tor," I  can  only  conceive  to  be  founded  on  an  assumption  that  the  action 
for  the  use  and  hire  of  the  horse  would  also  have  lain  against  the  testator, 
because  an  executor  is  liable  upon  a  supposition  that  his  testator  would  also 
have  been  liable  to  the  same  species  of  action  ;  for  an  executor  is  liable  in 
the  representative  character  which  he  bears  to  his  testator.  The  difficulty 
therefore  is  in  taking  the  first  step,  and  saying  that  the  tort  may  be 
waived  for  an  action  for  use  and  hire  upon  the  contract ;  that  being  some- 

1  5  East,  89.  >  Barber  v.  Dennis,  Salk.  68. 
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what  different  from  an  action  for  money  had  and  received  for  the  produce 
of  goods  sold  by  the  sheriff;  or  the  case  of  Smith  v.  Hodsou^  where  assump- 
sit was  held  to  lie  by  the  assignees  upon  a  contract  made  with  the  bank- 
rupt. In  this  case,  upon  the  authority  of  Hambly  v.  Trott,  in  which  the 
power  to  wiiive  the  tort  and  take  to  the  contract  is  put  by  Lord  Mansfield, 
and  illustrated  by  the  case  of  cutting  down  trees,  it  is  argued  that  an  ac- 
tion for  the  work  and  labor  of  the  apprentice,  that  is,  for  the  benefit  ac- 
quired by  the  defendant  from  the  service  of  the  apprentice,  is  maintainable. 
In  Lightly  v,  Clouston  the  same  case  was  before  the  court,  and  it  seems  as 
if  the  Chief  Justice  upon  that  occajsion  entertained  nearly  the  same  doubts 
as  I  do  now ;  but  he  appears  to  have  yielded  to  the  authorities,  and  to 
have  considered  that  the  master  might  waive  the  tort  and  adopt  the  con- 
tract. I  think  therefore  that  these  cases,  to  the  authority  of  which  I  bend, 
go  the  length  of  tbe  present  case,  though  I  inust  confess  that  I  do  not 
accede  to  them  with  the  same  conviction  that  I  do  to  many  others. 

Le  Blanc,  J.  I  think  it  has  been  decided  in  many  cases  that  tort  may 
be  waived,  and  an  action  on  contmct  substituted.  I  think  also  that  by  the 
help  of  a  few  principles  the  court  will  be  warranted  in  determining  this 
case  in  favor  of  the  plaintiff.  It  is  clearly  established  by  all  the  cases  that 
the  master  is  entitled  to  the  labor  and  earnings  of  his  apprentice,  during 
the  whole  term  of  his  apprenticeship.  It  is  likewise  established  by  the 
cases,  that  if  those  eai^niugs  have  got  into  the  apprentice's  hands,  the 
master  may  claim  and  recover  them.  That  was  clearly  determined  in 
the  case  cited  from  equity,  where  the  apprentice,  having  left  his  master  and 
gone  on  board  a  privateer,  became  entitled  to  a  share  of  a  prize ;  the  cose 
was  afterwaixls  compromised,  but  the  opinion  of  Lord  Habdwicke  was,  that 
the  master  was  entitled  to  all  that  the  apprentice  earned ;  and  although 
the  share  had  not  got  into  the  apprentice's  hands,  yet  it  was  to  be  con- 
sidered as  earnings,  though  in  the  shape  of  a  share  of  prize,  because  it  was 
in  the  nature  of  a  compensation  for  the  labor  and  industry  of  the  appren- 
tice. Also  in  several  cases  it  has  been  determined  with  respect  to  the 
sheriff  who  sells  goods,  or  with  respect  to  a  person  who  is  in  possession,  by 
wrong,  where  the  party  might  bring  tort  if  he  pleased,  yet  he  may  main- 
tain an  action  founded  on  contract  In  the  cases  which  have  decided  that 
money  had  and  received  may  be  maintained  without  any  privity  between 
the  parties,  though  it  has  been  truly  said  that  those  decisions  are  founded 
upon  the  principle  that  the  money  belongs  in  justice  and  equity  to  the 
plaintiff,  yet  in  order  to  attain  that  justice,  the  law  raises  a  promise  to  the 
plaintiff  as  if  the  money  were  received  to  his  use,  which  in  reality  was 
received  by  a  tortious  act.  These  instances  are  independent  of  those  put 
by  Lord  Mansfield  in  Hambly  v,  Trott ;  which  he  puts  as  clear  law,  though 
he  does  not  cite  authorities  for  them.  As  in  the  instance  of  the  executor 
being  chargeable  for  the  trees  cut  by  his  testator,  that  imports  that  the 
owner  of  the  trees  might  waive  the  tort,  and  bring  an  action  as  for  tre^ 
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sold  and  delivered.  lu  the  same  mauner  the  case  of  a  man  taking  another's 
horse  impoi'ts  that  the  trespass  may  be  waived,  and  an  action  for  the  use 
and  hire  of  the  horse  substituted.  And  these  cases  are  independent  of 
Lightly  V,  Clouston,  which  is  a  determination  on  this  particular  point.  As 
to  Eades  v,  Yandeput/  it  would  hardly  be  a  sufficient  authority  as  it  stands 
upon  the  report  alone,  without  farther  inquiring  into  the  form  of  action,  for 
the  court  to  found  their  decision  upon,  except  so  far  as  it  supports  the 
general  proposition  that  I  set  out  with,  that  the  master  is  entitled  to  the 
earnings  of  his  apprentice,  and  that  the  court  will  follow  those  earnings 
wherever  it  can.  Here  undoubtedly  the  plaintiff  might  have  maintained 
tort  for  the  wrongful  detaining  of  his  apprentice ;  but,  inasmuch  as  the  de- 
fendant has  had  a  beneficial  service  of  the  apprentice,  the  plaintiff  may 
waive  the  tort  and  require  of  him  the  value  of  the  benefit.  I  should  also 
be  inclined  to  consider  that  as  there  was  a  contract,  the  master  might  avail 
himself  of  it,  as  the  apprentice  was  under  an  incapacity  of  making  any  con- 
tract except  for  the  benefit  of  his  master.  I  should  consider  it  in  the  Fame 
light  as  where  a  party  purchases  under  the  sheriff,  and  has  not  paid,  the 
party  interested  may  avail  himself  of  the  contract  made  with  the  sheriff. 
Upon  these  groimds  I  think  this  action  is  maintainable. 

Bayley,  J.  To  decide  that  this  plaintiff  is  not  entitled  to  recover,  would 
be  to  overrule  the  decision  of  Lightly  v.  Clouston,  and  also  to  impeach  the 
doctrine  in  Hambly  v.  Trott.  Both  cases  appear  to  have  been  well  consid- 
ered, and  no  contrary  authorities  have  been  produced ;  and  I  am  not  aware 
that  they  contain  principles  inconsistent  with  others.  It  has  often  been 
laid  down  that  you  may  waive  the  tort  and  bring  assumpsit ;  and  in  no  in- 
stance that  I  can  foresee,  will  that  be  prejudicial  to  the  defendant;  because 
in  assumpsit  the  party  cannot  recover  more  than  in  an  action  of  tort ;  in 
many  instances  he  will  recover  less.  And  oftentimes  there  would  be  a  de- 
fect of  justice  if  this  could  not  be  done.  After  the  death  of  the  tort-feasor 
the  action  as  fiir  as  it  respected  the  tort  would  not  be  maintainable,  and 
therefore  there  could  be  no  remedy  by  way  of  action  at  all  unless  the  tort 
could  be  waived.  Thus  in  the  case  of  taking  goods,  unless  the  tort  could 
be  waived,  no  action  at  all  would  lie  after  the  party's  death.  Founding 
myself  therefore  on  the  principles  laid  down  in  Hambly  v,  Trott,  and  upon 
the  decision  of  Lightly  v.  Clouston,  I  think  this  plaintiff  is  entitled  to 

recover. 

EtUe  absoltUe. 
1  5  East.  89. 
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ABBOTTS  AND  Another  v.  BARRT. 
In  the  Common  Pleas,  November  25,  1820/ 

[Rtported  in  2  Brodert'p  fr  Bingham,  809.] 

Assumpsit  for  goods  sold  and  delivered,  money  had  and  received,  and  ^ 
the  other  money  counts.^  The  following  case,  in  substance,  was  proved  at 
the  trial  before  Park,  J.  (London  sittings  after  Trinity  term  last)  :  Phil- 
lips, being  indebted  to  the  defendant,  for  the  purpose  of  dischai^ing  the 
debt  procured  wines  from  the  plaintiffs,  by  a  string  of  contrivances,  which 
amounted  to  a  gross  fraud,  paying  the  plaintiffs  only  half  the  price  of  the 
wines,  and  giving  a  bill,  which  was  of  no  value,  for  the  residue.  In  these 
contrivances,  the  defendant  was  prime  mover  and  participator,  and  fur- 
nished Phillips  with  the  money  to  pay  in  part  The  wines  were  then, 
under  defendant's  direction  and  brokerage,  sold  in  Phillips's  name,  to 
Bunyan,  who  accepted  a  bill  drawn  by  Phillips  for  the  amount,  which 
Phillips  immediately  indorsed  to  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiffs,  on  the  ground  that  a  gross 
fraud  had  been  practised  on  them  by  the  defendant ;  the  learned  judge 
giving  leave  to  the  plaintiff  to  move  to  set  aside  this  verdict  and  enter  a 
nonsuit.     Accordingly, 

Vaugkauy  Seijt.,  having,  in  the  last  term,  obtained  a  rule  nisi  to  that 
effect. 

Petty  Serjt.,  now  showed  cause. 

Vaughan,  Serjt.,  contra. 

Dallas,  C.  J.  I  think  that  this  rule  ought  to  be  discharged,  and  upon 
this  plain  ground,  that  the  jury  have  found  a  fraud  in  the  defendant,  com- 
mitted by  him  through  the  medium  of  Phillips.  Nor  can  I  distinguish 
between  Phillips  and  the  defendant  in  the  prosecution  of  this  fraudulent 
transaction,  for  Phillips  stands  in  the  light  of  agent  to  the  defendant 
throughout  the  whole  contrivance.  But  it  is  not  necessary  to  go  that 
length,  nor  do  I  wish  to  come  to  any  decision  uncalled  for  by  the  case 
before  the  court.  I  confine  myself,  strictly,  to  this.  Here  was  a  sale  of 
wines,  the  property  of  the  plaintiffs,  brought  about  by  fraud  and  collusion, 
in  which  the  defendant,  who  was  to  reap  the  benefit  of  such  sale,  was  prime 
mover.  Now,  it  is  admitted,  that  a  sale  effected  by  fraud  works  no  change 
of  property ; '  the  property,  then,  in  this  case,  remained  in  the  original 
owner,  and  therefore  I  hold  the  profits  of  the  sale  in  the  hands  of  the 
defendant  to  be  so  much  money  had  and  received  by  him,  to  the  use  of 

^  There  was  a  special  count,  which  was  abandoned. 

^  In  the  case  of  a  sale  induced  by  fnud  a  voidable  title  posses.  Beiy'amiH  on  ScUet^ 
4  Am.  £a.  474.  — £d. 
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the  plaintiffs,  who  were  the  original  proprietors.  On  this  ground,  I  am  of 
opinion,  that  this  application  must  be  dismissed. 

Park,  J.  This  was  a  case  of  the  most  gross  fraud,  practised  by  the  de- 
fendant on  the  plaintiffs,  through  the  instrumentality  of  Phillips,  and  no 
violence  will  be  necessary  to  bring  it  within  the  decided  cases.  Hill  v, 
Perrott  ^  is  not,  in  principle,  to  be  distinguished  from  this  case ;  and  I  have 
a  manuscript  note  of  an  additional  point  which  was  ruled  in  the  case  of 
Corking  v.  Jarrard.'  It  appeared  there,  that  a  servant  had  received  money 
from  her  master,  and  applied  it  to  the  purposes  of  lottery  insurance.  Lord 
Ellen BOROUOH  held,  on  the  authority  of  Clarke  v,  Shee,*  that  the  master 
might  recover  the  money  back  from  the  lottety-offioe  keeper,  as  money  had 
and  received. 

BuRROUOH,  J*y  concurred.  Stile  discharged. 


FERGUSON  AND  Another  v.   CARRINGTON. 
In  the  Kino's  Bbnoh,  January  24,  1829. 

[Reported  in  9  Bcamewall  {r  CruweU,  69.] 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue.  At  the 
trial  before  Lord  Tenterdek,  C.  J.,  at  the  London  sittings  after  last  term, 
it  appeared  that  the  plaintiffs,  i3etween  the  29th  of  March  and  the  1 2th  of 
May,  1828,  sold  to  the  defendant  various  quantities  of  goods,  amounting  in 
the  whole  to  282^.,  which,  by  the  contract  of  sale,  were  to  be  paid  for  by 
bills  accepted  by  the  defendant ;  and  that  such  acceptances  were  given,  but 
had  not  become  due  at  the  time  when  the  action  was  commenced.  It  ap- 
peared further,  that  the  defendant  immediately  after  receiving  the  goods 
sold  them  at  reduced  prices  to  other  persons.  It  was  contended,  under 
these  circumstances,  that  it  was  manifest  that  the  defendant  purchased  the 
goods  with  the  preconceived  design  of  not  paying  for  them ;  and  that,  as 
he  had  sold  them,  the  plaintiffs  might  maintain  an  action  to  recover  the 
value  though  the  bills  were  not  due.  Lord  Tenterden,  C.  J.,  was  of  opin- 
ion, that  if  the  defendant  had  obtained  the  goods  with  a  preconceived  design 
of  not  paying  for  them,  no  property  passed  to  him  by  the  contract  of  sale, 
and  that  it  was  competent  to  the  plaintiffs  to  have  brought  trover,  and  to 
have  treated  the  contract  as  a  nullity,  and  to  have  considered  the  defendant 
not  as  a  purchaser  of  the  goods,  but  as  a  person  who  had  tortiously  got 
possession  of  them ;  but  that  the  plaintiffs  by  bringing  assumpsit  had  af- 
firmed that,  at  the  time  of  the  action  brought,  there  was  a  contract  existing 
l)etween  them  and  the  defendant.  The  only  contract  proved  was  a  sale  of 
goods  on  credit.  The  time  of  credit  had  not  expired,  and  consequently  the 
action  was  brought  too  soon. 

I  3  Taunt.  274.  .     «  1  Camp.  87.  »  Cowp.  197. 
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[chap.  VI 


F.  Pollock  now  moved  for  a  new  trial,  and  contended,  that  the  plaintifi^ 
might  sue  for  the  price  of  the  goods  without  waiting  until  the  expiration 
of  the  credit  given ;  that  credit  having  been  obtained  in  pursuance  of  a 
fraudulent  design  to  cheat  the  plaintiffs. 

Bayley,  J.  The  plaintiffs  have  affirmed  the  contract  by  bringing  this 
action.  The  contract  proved  was  a  sale  on  credit,  and  where  there  is  an 
express  contract,  the  law  will  not  imply  one. 

LiTTLEDALE,  J.  At  the  time  when  this  action  was  brought,  the  defendant 
was  not  bound  by  the  contract  between  him  and  the  pLiintififs  to  pay  for 
the  goods.     The  plaintiffs  claim  to  recover  for  breach  of  the  contract. 

Parke,  J.  As  long  as  the  contract  existed,  the  plaintiffs  were  bound  to 
sue  on  that  contract.  They  might  have  treated  that  contract  as  void  on 
the  ground  of  fraud,  and  brought  trover.  By  bringing  this  action,  they 
affirm  the  contract  made  between  them  and  the  defendant. 

EuU  refused.^ 
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MARY  OUGHTON  v.  SEPPINGS. 
In  the  King's  Bench,  Trinity  Terh,  1830. 

[Reported  in  1  Bamewall  Jb  Adolphus,  241.] 

This  was  an  action  for  money  had  and  received.  Plea,  general  issue. 
At  the  trial  before  Garrow,  B.,  at  the  summer  assizes  for  the  county  of 
Norfolk,  1829,  the  following  appeared  to  be  the  facts  of  the  case :  The 
defendant,  who  was  a  sheriff's  officer,  on  the  28th  of  May,  1829,  received  a 
warrant  from  the  sheriff  of  Norfolk  to  levy  a  sum  of  money  on  one  Wins- 
love.  He  took  a  pony-cart  and  harness,  which  Winslove  at  the  time  of 
seizure  was  using ;  his  name  was  painted  on  the  cart.  Winslove  lived  as 
a  lodger  with  the  plaintiff.  She  claimed  the  pony  as  hers,  and  gave  notice 
to  the  sheriff,  and  the  defendant,  that  she  would  bring  an  action ;  but  it 
was  sold  by  the  sheriff  under  the  execution,  and  the  defendant  admitted 
that  he  had  received  8/.  10«.,  the  sum  which  it  produced  at  the  sale. 
^Vinslove  waa  called  as  a  witness  on  the  part  of  the  plaintiff;  and  he 
proved  that  he  had  purchased  the  pony  for  her  at  her  request,  and  that  he 
had  paid  for  it  with  money  which  she  had  provided.  It  appeared,  however, 
that  at  the  time  when  the  pony  was  purchased,  and  for  several  months 
afterwards,  the  husband  of  the  plaintiff  was  alive,  but  that  after  his  death 
the  plaintiff  fed  the  pony,  and  paid  bills  for  its  hay  and  shoeing,  though  it 
was  used  as  genei'ally  by  Winslove  as  by  the  plaintiff.  No  probate  of 
will,  or  letters  of  administration,  were  produced.  It  was  objected  on  the 
part  of  the  defendant,  that,  assuming  even  that  the  plaintiff  might  have 

1  Read  9.  Hutchinson,  8  Camp.  351 ;  Stnitt  v.  Smith,  1  C.  M.  &  R,  312  ;  Allen  v. 
Ford,  19  Pick.  217  aooord.     Con/,  De  Symons  r.  Miuchwich,  1  Esp.  430.  —  Ed. 
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maintained  trespass  for  the  taking  of  the  horse,  she  could  not  maintain  the 
present  form  of  action,  which  was  founded  upon  a  contract ;  that  the  pony, 
having  been  the  property  of  the  husband,  passed  on  his  death  to  his  per- 
sonal representative,  and  it  had  not  been  shown  that  the  plaintiff  was 
either  executrix  or  administratrix.  The  learned  judge  thought  that  the 
plaintiff  might  waive  the  tort,  and  bring  this  action  against  the  defendant, 
who  had  admitted  that  he  had  received  the  proceeds  of  the  sale ;  and  he 
directed  the  jury  to  find  for  the  plaintiff,  but  reserved  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  niti  having  been  obtained  for 
that  piu-pose,  Storks^  Seijt,  was  now  to  have  shown  cause,  but  the  court 
called  upon 

AuUin  to  support  the  rule. 

Lord  Tenderden,  C.  J.  There  was  evidence  here,  though  perhaps 
slight,  that  the  plaintiff  was  in  possession  of  the  pony.  If  she  was  in 
possession  at  the  time  when  it  was  seized,  she  might  clearly  have  maintained 
trespass  against  a  wrong-doer;  and  if  she  might  maintain  trespass,  she  may 
waive  the  tort,  and  maintain  this  action  to  recover  the  monev  which  was 
produced  by  the  sale  of  the  horse,  and  which  the  defendant  has  admitted 
he  received. 

Baylet,  J.  It  appears  that  the  plaintiff  was  acting  in  the  character  of 
owner  of  the  pony,  for  she  fed  it  As  against  a  wrong-doer,  that  is  prima 
facie  evidence  of  title.  If  she  had  sought  to  recover  the  produce  of  the 
chattel  against  a  person  who  had  a  conflicting  title  to  it,  she  ought  to  have 
gone  further;  but  as  against  a  mere  wrong-doer,  not  claiming  any  title 
whatever  to  the  chattel,  I  think  the  evidence  of  possession  was  sufficient. 
The  plaintiff  was  either  rightful  executrix  or  administratrix,  or  executrix  de 
son  tort.  In  cither  case  she  had  a  sufficient  title  to  enable  her  to  maintain 
this  action  for  money  had  and  received  against  a  person  who  wrongfully 
retained  in  his  hands  the  proceeds  of  a  chattel  belonging  to  her  iu  one  of 
those  characters. 

LiTTLEDALE,  J.,  coucurrcd.  Rvle  discharged. 


YOUNG,  Assignee  op  YOUNG,  a  Bankrupt,  v.  MARSHALL  AND 

POLAND,  Sheriff  of  Middlesex. 

In  the  Common  Pleas,  November,  19,  1831. 

[Reported  in  8  Bingham,  48.] 

This  was  an  action  for  money  had  and  received,  brought  by  the  plaintiff, 
as  assignee  of  Young,  a  bankrupt,  to  recover  the  proceeds  of  certain  goods  o( 
the  bankrupt  sold  by  the  defendants  as  sheriff  of  Middlesex,  under  a  writ 
of  fieri  facias ;  the  commission  of  bankrupt  having  been  issued  against 
Young  on  an  act  of  bankruptcy  anterior  to  the  writ  of  ^.  fa. 
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The  defendants  had  no  notice  of  the  bankruptcy  until  after  the  leyj, 
when  they  paid  the  proceeds  over  to  the  execution  creditor  under  an 
indemnity. 

A  verdict  having  been  found  for  the  plaintiff. 

Toddy,  Serjt.,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  the 
action  was  misconceived,  and  ought  to  have  been  trover ;  contending  that 
the  action  for  money  had  and  received  did  not  lie,  at  least  against  a  public 
officer,  where  the  money  had  been  paid  over  and  the  property  changed. 

Wilde,  Serjt,  proceeded  to  show  cause,  when  the  court  called  on  Taddy 
to  support  his  rule. 

TiNDAL,  C.  J.  The  verdict  for  the  plaintiff  in  this  case  may  l>e  supported 
on  a  principle  generally  known  and  acknowledged  in  Westminster  Hall. 
This  IS  an  action  by  the  assignee  of  a  bankrupt  against  the  sheriff  of 
Middlesex,  on  the  ground  that  he  has  sold,  under  a^/a.,  goods  belonging 
to  the  plaintiff,  and  which  he  ought  not  to  have  taken.  But  no  party  is 
bound  to  sue  in  tort,  where,  by  converting  the  action  into  an  action  of  oon< 
tract,  he  does  not  prejudice  the  defendant ;  and,  generally  speaking,  it  is 
more  favorable  to  the  defendant  that  he  should  be  sued  in  contract,  because 
that  form  of  action  lets  in  a  set-off,  and  enables  him  to  pay  money  into 
court  It  has  been  contended,  however,  that  the  action  does  not  lie  here, 
because  the  defendant  has  paid  the  money  over  to  a  judgment  creditor 
without  notice  of  the  act  of  bankruptcy.  If  that  were  so,  I  should  agree 
that  the  money  was  no  longer  in  the  defendant's  hands  to  the  use  of  the 
plaintiff;  but  money  paid  over  on  an  indemnity  may  be  said  not  to  have 
been  paid  over  at  all ;  the  defendant,  however,  paid  after  notice,  for  he 
paid  upon  an  indemnity,  and  that  could  only  have  been  exacted  on  knowl- 
edge of  the  facts.  The  case,  therefore,  falls  within  the  general  rule,  that  a 
party  is  not  bound  to  sue  in  tort,  where,  by  suing  in  contract,  he  produces 
no  injury  to  the  defendant. 

Park,  J.  The  indemnity  is  of  itself  strong  evidence  of  notice  before  the 
payment. 

BosANQUET,  J.  By  relation  to  the  act  of  bankruptcy,  the  property  was  in 
the  plaintiff  at  the  time  of  sale.  The  plaintiff,  who  sues  in  an  action  for 
money  had  and  received,  does  not  thereby  affirm  the  acts  of  the  sheriff,  he 
merely  waives  his  claim  to  damages  for  a  wrong,  and  seeks  to  recover  only 
the  proceeds  of  the  sale.  It  is  true  the  sheriff  is  a  public  officer,  but  if  he 
pays  over  upon  an  indemnity,  he  pays  with  notice,  and  the  plaintiff,  who  is 
entitled,  must  recover. 

Alderbon,  J.  If  ever  the  question  should  arise,  whether  the  sheriff  is 
liable  when  he  has  sold  and  paid  over  without  notice  of  the  act  of  bank- 
ruptcy, the  court  will  determine  it ;  but  no  such  question  arises  here, 
because  the  indemnity  is  virtually  notice.  It  has  been  urged,  that  the  prop- 
erty is  changed  by  sale ;  and  so  it  is  as  between  a  purchaser  and  the  party 
against  whom  execution  has  issued,  but  not  as  against  a  party  whose  goods 
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have  been  wrongfully  taken.  By  proceeding  by  the  action  for  money  had 
and  received,  the  party  merely  waives  his  claim  to  damages  for  the  seizure 
and  detention  of  the  goods,  and  is  content  to  sue  for  the  proceeds. 

Rtde  discharged. 


THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  NEWPORT 

V.  SAUNDERS. 

In  th£  King's  Bench,  April  19,  1832. 

{Reported  in  8  Bamewall  ff  Adofphua,  411.] 

Assumpsit  for  tolls  and  stallage.  At  the  trial  before  Park,  J.,  at  the 
spring  assizes  for  Winchester,  1832,  the  jury  found  a  verdict  for  the  plain- 
tiffs on  the  count  for  stallage,  with  Is,  damages ;  and  were  discharged  of 
the  issue  as  to  the  tolls. 

Coleridge,  Serjt.,  now  moved  for  a  rule  to  enter  a  nonsuit 

Lord  Texterden,  C.  J.  I  do  not  see  any  objection  to  the  form  of  action. 
Tolls  may  be  recovered  in  assumpsit,  and  no  proof  is  given  of  anything  like 
a  contract  by  the  party  against  whom  the  claim  is  made.  Evidence  is  given 
of  the  right  to  receive  them,  and  that  is  always  deemed  sufficient.  Stallage 
is  not  distinguishable  from  tolls  in  that  respect  The  party  entitled  to 
stallage  may  waive  the  tort.  In  the  Mayor  of  Northampton  v.  Ward  ^  the 
court  decided  that  trespass  was  maintainable ;  but  what  was  said  as  to 
bringing  debt  or  assumpsit  was  extra-judicial. 

LiTTLEDALE,  J.  Assumpsit  lics  for  the  use  and  occupation  of  premises 
at  the  suit  of  the  owner.  Now  stallage  is  a  satisfaction  to  the  owner  of  the 
soil  for  the  liberty  of  placing  a  stall  upon  it.  If  assumpsit  be  maintainable 
in  the  one  case,  there  is  no  reason  it  should  not  in  the  other. 

Parks  and  Patteson,  JJ.,  concurred.  Rule  reused. 


CLARANCE  v.  MARSHALL. 
In  THE  Exchequer,  Hilary  Terh,  1834. 

\BjtpoTied  in  2  Cromjtton  ff  Meemn,  496.] 

Debt  for  money  had  and  received.     Plea,  NU  debet, 

A  verdict  having  been  given  for  the  plaintiff,  Coleridge,  Serjt.,  in  Michael- 
mas term  last,  obtained  a  rule  to  enter  a  nonsuit,  in  pursuance  of  the  leave 
reserved  at  the  trial.' 

1  2  Stra.  1289  ;  1  Wils.  115. 

s  The  remaining  facts  are  sui&oiently  stated  in  the  opinion  of  Baylsy,  B.  —  Ed. 
VOL.  II.  —  88 
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Erie  showed  cause. 

Coleridge^  Serjt,  conh'a. 

The  judgment  of  the  court  was  now  delivered  by 

Bayley,  B.  There  was  a  case  of  Clarance  v.  Marshall,  which  was  argued 
before  us  iu  the  course  of  this  term.  It  was  an  action  for  money  had  and 
received,  and  the  circumstances  on  which  the  plaintiff  sought  to  found  his 
right  to  recover  were  shortly  these  :  The  plaintid^s  wife  was  admitted  to 
some  copyhold  premises  in  the  year  1810,  whilst  she  was  living  with  the 
defendant,  who  was  her  father.  This  admittance  took  place  soon  after  the 
decease  of  her  mother,  who  had  been  admitted  to  the  same  premises  in 
1804.  The  defendant's  daughter  was  afterwards,  in  the  year  1815,  mar- 
ried to  the  plaintiff  in  this  action.  The  rents  and  profits  of  the  copyhold 
in  question  were  received  by  the  defendant  from  the  time  of  Mrs.  Olar- 
ance's  admittance  to  the  time  of  bringing  the  present  action,  and  they 
probably  had  been  so  received  by  him  during  his  wife's  lifetime.  It  was 
insisted  on  behalf  of  the  plaintiff,  that  the  father  must  have  been  con- 
sidered as  receiving  the  rents  subsequently  to  the  admission  of  his  daughter 
on  her  behalf,  and  therefore  that  such  receipt  of  rent  did  not  constitute 
an  adverse  possession  as  against  the  daughter,  but  that  he  was  the  agent 
to  receive  the  rents  for  her  until  her  marriage,  and  for  the  plaintiff  her 
husband  after  that  event.  On  this  view  of  the  case  the  plaintiff  has 
brought  the  present  action  for  money  had  and  received.  Now,  that  is 
a  species  of  action  in  which  if  you  establish  agency  clearly,  why  then  you 
may  treat  the  rents  received  by  your  agent  as  so  much  money  received  for 
your  use ;  but  you  must  make  out  most  clearly  that  an  agency  subsisted 
in  point  of  fact  before  you  can  maintain  an  action  for  money  had  and 
received,  which  is  not  an  action  in  which  rents  received  under  an  adverse 
holding  or  possession  are  recoverable  by  the  rightful  owner.  The  plaintiff, 
therefore,  was  bound  to  give  some  evidence  to  show  that  the  relation  of 
principal  and  agent  existed.  In  the  present  case  there  was  no  proof  that 
the  defendant  received  the  rents  as  agent  for  his  daughter,  or  in  any  other 
capacity  than  that  of  owner.  The  land  was  let  by  him  in  his  own  name, 
and  there  was  nothing  to  show  that  he  ever  admitted  that  he  was  acting 
merely  as  the  father  of  the  plaintiff's  wife,  or  that  his  daughter  was  the 
principal,  and  he  merely  her  agent.  No  proof  of  title  in  any  party  to  these 
rents  and  profits  was  given  in  evidence,  except  through  the  medium  of  the 
court  rolls.  On  those  the  title  appeared  to  have  been  in  the  wife  and 
daughter  by  their  respective  admittances ;  but  it  did  not  appear  whether 
the  defendant  was  privy  to  the  entries  in  the  court  rolls,  or  knew  of  the 
admittances.  It  does  not  appear  that  he  attended  at  the  admittance  either 
of  his  wife  or  his  daughter ;  and,  though  you  must  clothe  yourself  with  the 
legal  title  by  admittance,  generally  there  is  no  great  difficulty  in  a  party 
obtaining  admittance  to  a  copyhold.  In  the  absence  of  proof,  however, 
that  the  defendant  had  received  the  rents  in  question  in  right  of  his  wife  or 
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daughter,  or  his  daughter's  huBband,  or  as  their  agent,  we  are  of  opinion 
that  the  present  verdict  caunot  stand ;  but,  under  these  circumstances,  we 
think  it  right  that  the  plaintiff  should  have  an  opportunity  of  giving 
evidence  if  he  can  of  such  agency ;  and  therefore,  if  be  wish,  he  niay  have 
a  new  trial  upon  payment  of  costs.  EtUe  accordingly. 


CAMPBELL  V,  FLEMING  and  Another. 
In  the  Kino's  Bench,  April  18,  1834. 

[Reported  in  1  Adolphus  ^  Ellis,  40.] 

Assumpsit  for  money  had  and  received.  Plea,  the  general  issue.  On 
the  trial  before  Denhan,  C.  J.,  at  the  sittings  after  last  Hilary  term,  at 
Guildhall,  the  plaintiff  proved  that,  in  consequence  of  an  advertisement  in 
the  newspapers,  he  entered  into  a  negotiation  for  the  purchase  of  some 
shares  in  a  supposed  joint  stock  mining  company,  and,  upon  representations 
made  to  him  by  the  agents  of  the  defendants,  became  the  purchaser  of 
shares  to  a  large  amount.  After  the  purchase  was  concluded,  he  discovered 
timt  the  statements  in  the  advertisement,  and  many  of  the  representations 
made  to  him  in  the  course  of  the  negotiation,  were  fraudulent,  and  that  the 
whole  scheme  was  a  deception.  The  real  sellers  of  the  shares  were  the  de- 
fendants. The  action  was  brought  to  recover  back  the  money  paid  for  the 
shares.  On  the  cross-examination  of  the  plaintii!''s  witnesses,  it  appeared 
that,  subsequently  to  the  above  transactions,  the  plaintiff  formed  a  new 
company,  by  consolidating  the  shares  originally  purchased  by  him  with 
some  other  property ;  and  he  sold  shares  in  the  new  company,  thereby 
realizing  a  considerable  sum  of  money.  Evidence  was  further  given  on  the 
part  of  the  plaintiff,  to  show  that,  at  the  time  of  the  original  purchase,  an 
outlay  of  35,000/.  was  represented  to  him  to  have  been  made  by  the  sup- 
posed mining  company  in  the  purchase  of  property,  which  outlay  in  fact 
had  not  amounted  to  5000/.,  and  that  this  part  of  the  fraud  was  not  dis- 
covered by  him  till  after  he  had  disposed  of  the  shares  in  the  new  company. 
The  Lord  Chief  Justice  nonsuited  the  plaintiff. 

F,  Pollock  now  moved  for  a  rule  to  show  cause  why  the  nonsuit  should 
nut  be  set  aside  and  a  new  trial  had. 

LiTTLEDALE,  J.  It  secms  to  me  that  this  nonsuit  was  right.  No  doubt 
there  was,  at  the  first,  a  gross  fraud  on  the  plaintiff.  But  after  he  had 
learned  that  an  imposition  had  been  practised  on  him,  he  ought  to  have 
made  his  stand.  Instead  of  doing  so,  he  goes  on  dealing  with  the  shares ; 
and,  in  fact,  disposes  of  some  of  them.  Supposing  him  not  to  have  had,  at 
that  time,  so  full  a  knowledge  of  the  fraud  as  he  afterwards  obtained,  he 
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had  giyoD  up  hia  right  of  objection  by  dealing  with  the  property  after  he 
had  onoe  discovered  that  he  had  been  imposed  upon. 

Parkb,  J.  I  am  entirely  of  the  same  opinion.  After  the  plaintiff^  know- 
ing of  the  fraud,  had  elected  to  treat  the  transaction  as  a  contract,  he  had 
lost  his  right  of  rescinding  it ;  and  the  fraud  could  do  no  more  than  entitle 
him  to  rescind.  It  is  said,  that  another  fraudulent  representation  was  sub- 
sequently discovered.  I  cannot,  however,  perceive  that  the  evidence  goes 
far  enough  to  show  that  such  a  representation  was,  in  fact,  made. 

Patteson,  J.  No  contract  can  arise  out  of  a  ^ud;  and  an  action 
brought  upon  a  supposed  contract,  which  is  shown  to  have  arisen  from 
fraud,  may  be  resisted.  In  this  case  the  plaintiff  has  paid  the  money,  and 
now  demands  it  back,  on  the  groimd  of  the  money  having  been  paid  on  a 
void  transaction.  To  entitle  him  to  do  so  he  should,  at  the  time  of  dis- 
covering the  fraud,  have  elected  to  repudiate  the  whole  transaction.  Instead 
of  doing  so,  he  deals  with  that  for  which  he  now  says  that  he  never  legally 
contracted.  Long  after  this,  as  he  alleges,  he  discovers  a  new  incident  in 
the  fraud.  This  can  only  be  considered  as  strengthening  the  evidence  of 
the  original  fraud ;  and  it  cannot  revive  the  right  of  repudiation  which  has 
been  once  waived. 

Lord  Dbnman,  C.  J.  I  acted  upon  the  principle  which  has  been  so 
clearly  put  by  the  rest  of  the  court.  There  is  no  authority  for  saying  that 
a  party  must  know  all  the  incidents  of  a  fraud  before  he  deprives  himself 
of  the  right  of  rescinding.  Etde  refu$ed,^ 


MARSH  AND  Others,  Plaintiffs  in  Errob,  v.  KEATING,  Defendant 

IN  Error. 

In  the  House  of  Lords,  June  25,  1834. 

[Reported  in  1  Montagu  fr  Ayrton,  682.] 

This  action  was  brought  in  pursuance  of  an  order  of  the  Lord  Chancel- 
lor for  the  purpose  of  trying  the  question  whether  the  defendants  below 
and  Henry  Fauntleroy  were  at  and  before  the  date  and  issuing  forth  of  the 
commission  of  bankruptcy  against  them,  and  still  are,  indebted  to  the  plaintiff 
below,  in  any  and  what  sum  of  money.'    The  declaration  contained  merely 

^  A  party  rescinding  a  contract  becaase  of  fraud  cannot  retain  any  of  the  benefits 
received  thereunder.  —  Leake,  Digest  o/Lavf  of  Ctmiracta^  S95. 

The  retention  by  an  insurer  of  the  premiums  received  on  a  policy  of  insarance  which 
he  avoids  on  the  ground  of  fraud,  seems  to  be  an  established  exception  to  this  rule.  — 
2  Amould,  Law  of  Marine  Insurance,  6  £d.  1108;  Friesmuth  v.  Agawam  Insurance  Co., 
10  Cush.  687.  [Ed.] 

*  This  sentence  and  the  title  of  the  case  have  been  taken  from  the  case  as  reported  in 
1  Bing.  N.  a  198.  — £d. 
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the  common  count  for  money  hod  and  received  to  and  for  the  use  of  the 
plaintiff.  The  defendant  pleaded  the  general  issue.  The  cause  was  set 
down  for  trial  at  the  London  sittings  after  Hilary  term,  1832,  and  a  special 
verdict  was  taken  by  consent,  the  substance  of  which  is  as  follows :  — 

That  on  the  10th  of  October,  1819,  there  was  standing  in  the  Bank  of 
England  12,000/.  [here  follow  statements  as  to  the  mode  of  entry  and 
transfer  of  stock].     That  Marsh  received  the  dividends  thereon  in  October, 

1819,  under  a  power  of  attorney  dated  7th  June,  1809,  from  Ann  Keating 
to  Marsh,  Sibbald,  Stracey,  and  Fauntleroy,  then  composing  the  firm,  and 
paid  them  into  the  banking-house  of  Marsh  &  Co.  to  the  account  of  Ann 
Keating,  who  kept  a  banking  account  there.  That  on  the  29th  of  Decem- 
ber, 1819,  an  entry  was  made  in  the  transfer  books  of  the  Bank  of  England, 
purporting  to  be  a  traiisfer  of  9000/.  stock,  under  power  of  attorney  which 
purported  to  be  granted  by  Ann  Keating  to  Fauntleroy,  — to  W.  B.  Tarbutt, 

'  stockbroker  to  Marsh,  Stracey,  and  Graham,  then  constituting  the  firm  of 
Marsh  &  Go.  That  this  power  of  attorney  was  not  executed  by  Ann  Keating, 
but  her  signature  forged  by  Fauntleroy.     That  on  the  11th  of  January, 

1820,  Marsh  &  Co.  purchased  for  and  caused  to  be  transferred  to  Ann 
Keating  3000/.  stock,  whereby  there  appeared  6000/.  standing  in  the  name 
of  Ann  Keating,  and  no  more  ;  ^  on  the  5th  of  April,  1820,  Marsh  received 
the  dividends  on  this  6000/.  stock,  as  the  attorney  of  Ann  Keating.  That 
since  the  29th  of  September,  1819,  numerous  transfers  of  stock  had  been 
made  to  and  by  W.  B.  Tarbntt,  and  that  the  9000/.  stock  had  become 
blended  in  the  bank  books  with  other  stocks  standing  in  his  name,  and 
appeared  to  have  been  transferred  by  him,  and  it  was  not  possible  to  dis- 
tinguish the  account  to  which  the  credit  of  the  9000/.  stock  stood ;  and 
that  no  dividend  warrant  had  since  the  9th  of  December,  1819,  been  made 
out  in  respects  of  the  dividends  on  the  9000/.  stock  in  favor  of  Ann 
Keating,  but  to  other  persons  appearing  on  the  bank  books  to  be  the 
transferees  thereof. 

That  Ann  Keating  did  not  consent  to  and  had  no  knowledge  of  the 
tmnsactiou  as  to  the  9000/. 

That  on  the  10th  of  September,  1824,  Fauntleroy  was  apprehended  on  a 
charge  of  forging  letters  of  attorney,  was  indicted  and  prosecuted  by  the 
bank,  and  executed  the  30th  of  October,  1824.  That  Ann  Keating  in- 
formed the  bank  of  the  forgery  as  soon  as  it  came  to  her  knowledge; 
neither  Ann  Keating  nor  the  bank  indicted  Fatintleroy  for  the  forgery  as 
to  Ann  Keating's  9000/.  stock.  That  Marsh  &  Co.  kept  an  accoimt  with 
Martin  &  Co.,  bankers ;  that  the  usual  pass-hook  was  used,  and  that  the 
house-book  of  Marsh  db  Co.  ought  to  correspond  therewith.  That  Faunt- 
leroy generally  kept  this  pass-book  locked  up  in  his  desk.  That  Fauntleroy 
conducted  the  greater  part  of  the  business  of  the  banking-house  without 

1  Originally  she  had  12,000/.  stock.  Faantleroy  tnissfeTTed  9000/.,  leaviDg  8000/.  ; 
to  which  Marsh  added  8000/.,  making  6000/.,  as  above. 
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the  interference  of  the  other  partners^  who  reposed  great  confidence  in  LioL 
That  Fauutleroy  made  very  many  false  entries  and  omissions  in  the  house- 
booky  so  that  it  did  not  correspond  with  the  pass-book.  That  FanuUeroy 
paid  to  Martin  &  Co.,  and  drew  out  of  their  hands,  considerable  sums  for 
his  individual  use,  which  appeared  in  the  pass-book,  but  not  in  the  house- 
book.  That  Fauutleroy  also  made  very  many  false  entries  in  the  other 
books  of  the  firm,  without  the  knowledge  and  in  fraud  of  his  partners,  to  a 
large  amount 

That  on  the  29th  of  September,  1819,  Fauutleroy  ordered  Simpson,  a 
stockbroker,  to  sell  out  9000^.  stock,  described  as  Ann  Keatiug's,  who  sold 
it  to  Tarbutt  for  6018/.  Simpson  allowed  Marsh  &  Co.  one  half  the  usual 
commission  on  such  sales.  The  proceeds  were  paid  to  Martin  &  Co.,  on 
account  of  Marsh  <&  Co.  No  entry  was  made  of  this  sale  in  the  house- 
book,  nor  in  any  other  book  of  Marsh  &  Co.,  but  only  in  the  pass-book  of 
Martin  &  Co.  None  of  the  firm  of  Marsh  db  Co.  could  draw  moneys  out  of 
the  banking-house  of  Martin  &  Co.,  but  by  drafts  signed  in  the  partnership 
name. 

That  a  commission  issued  against  Marsh,  Stracey,  and  Graham  on  the 
16th  of  September,  1824;  and  on  the  29th  of  October,  1824,  one  issued 
against  Fauutleroy. 

That  from  April,  1820,  up  to  the  bankniptcy,  credit  was  given  to  Ann 
Keating  for  the  dividends  on  15,000/.  stock,  parcel  thereof  being  the 
9000/.  stock  before  mentioned;  entries  being  made  by  Fauutleroy,  or 
under  his  immediate  direction,  as  if  these  dividends  had  regularly  been 
received  from  time  to  time.  That  till  the  apprehension  of  Fauutleroy, 
Messrs.  Marsh,  Stracey,  and  Graham  were  wholly  ignorant  of  the  forgety 
on  Ann  Keating. 

That  after  the  bankruptcy  Ann  Keating  applied  to  the  bank  respecting 
the  9000/.  stock,  and  received  a  letter  from  the  bank  solicitors,  informing 
her  that  she  might  prove  against  Marsh  &  Co.,  and  that  on  assigning  her 
proof  to  the  bank  they  would  i*eplace  her  stock.  On  the  1st  of  August, 
1825,  the  bank  paid  Ann  Keating  the  dividends  on  9000/.  stock  without 
prejudice,  she  engaging  to  tender  a  proof.  Ann  Keating,  being  examined 
before  the  commissioners,  signed  an  admission  of  some  of  the  above  facts, 
and  that  her  claim  was  prosecuted  by  and  for  the  benefit  and  at  the 
expense  of  the  bank,  and  that  if  it  failed  she  insisted  on  her  claim  against 
the  bank ;  and  the  verdict  concluded  specially. 

In  Easter  term,  1832,  judgment  was  entered  up  in  the  King's  Bench  for 
the  plaintiff,  without  argument ;  a  writ  of  error  was  thereupon  brought, 
pro  forma,  in  the  Court  of  Exchequer  Chaml>er,  and  the  judgment  below, 
without  argument,  was  affirmed.  The  judgments  were  entered  without 
argument,  the  object  of  the  parties  being  to  bring  the  matter  before  the 
House  of  Lords  without  delay.  From  these  judgments  Marsh  &  Co.  pre- 
sented an  appeal. 
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Mr.  Justice  Pare  :  — 

The  question  amounts  in  substance  to  this :  whether  the  produce  of  stock 
formerly  standing  in  the  name  of  Mrs.  Ann  Keating,  the  plaintiff  below, 
but  transferred  out  of  her  name  on  the  29th  December,  1819,  without  her 
authority,  and  under  a  power  of  attorney  which  had  been  forged  by  one  of 
the  partners  of  the  defendant  below,  the  bankers  of  Mrs.  Keating,  which 
partner  has  been  since  convicted  and  executed  for  another  forgery,  can, 
under  the  circumstances  stated  in  the  special  verdict,  be  considered  as 
money  had  and  received  by  the  surviving  partners  to  the  use  of  the  plain- 
tiff below,  and  be  recovered  by  her  in  that  form  of  action.  And  after 
hearing  the  argument,  and  after  consideration  of  the  facts  stated  in  the 
special  verdict,  all  the  judges  who  were  present  at  the  argument,  includ- 
ing the  Lord  Chief  Justice  of  the  Common  Pleas,  who  is  absent  at  Nisi 
Prius,  and  Mr.  Baron  Batlet,  who  has  resigned  his  office  since  the  ar- 
gument, agree  in  opinion  that  such  question  is  to  be  answered  in  the 
affirmative. 

The  first  objection  raised  against  the  plaintiff's  right  to  recover,  and 
upon  which  great  reliance  has  been  placed,  is  an  objection  which,  if  allowed 
to  prevail,  would  be  equally  strong  against  the  plaintiff's  right  to  recover 
damages  in  any  form  of  action,  and  against  auy  person.  It  is  objected 
that  the  plaintiff  below  has  not  sustained  any  damage  by  the  alleged  trans- 
fer of  the  stock  ;  for  that  the  power  of  transferring  stock  is  a  power  given 
by  statute,  and  the  exercise  of  such  power  is  expressly  restrained  by  the 
statute  to  one  mode  only  j  namely,  **  by  entries  in  the  transfer-books  kept 
at  the  bank,"  which  entry,  it  is  enacted,  **  shall  be  signed  by  the  parties 
making  such  transfers,  or  their  attorneys,  authorized  by  writing  under 
their  hand  and  seal,"  and  that  no  other  method  of  transferring  stock  shall 
be  good.  Inasmuch,  therefore,  as  the  supposed  transfer  of  the  stock  in 
question  has  not  been  exercised  by  that  mode,  the  entry  in  the  transfer- 
book  kept  at  the  bank  not  having  been  signed  by  the  party  making  the 
transfer,  nor  by  any  attorney  authorized  by  writing  under  her  hand  and 
seal,  it  is  contended  that  it  is  altogether  inoperative ;  that  the  stock  is  not 
taken  out  of  Mrs.  Keating's  name,  but  still  remains  hers  as  fully  as  if  no 
transfer  whatever  had  been  made  thereof;  and  the  case  of  Davis  v.  The 
Bank  of  England^  is  cited  and  relied  upon  as  an  authority  directly  in  point 
in  support  of  such  proposition.  But  we  hold  it  to  be  altogether  unnecessary 
on  the  present  occasion  to  discuss  the  proposition  above  advanced,  or  the 
authority  of  the  case  cited  in  support  of  it ;  for  although  the  proposition 
may  be  true  to  its  full  extent,  and  the  authority  of  the  case  above  cited  in 
support  of  it  may  be  free  from  all  doubt  or  difficulty,  still,  under  the  cir- 
cumstances stated  in  the  special  verdict,  we  are  of  opinion  that  the  plaintiff 
below  is  at  liberty  to  abandon  and  give  up  all  claim  to  her  former  stock  so 
standing  in  her  name,  and  to  sue  for  the  money  produced  by  the  sale  of 

1  2  Biug.  809. 
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such  stock  as  for  her  own  money,  which  we  think  has  been  sufficiently 
traced  into  the  hands  of  the  defendants  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  difficulty,  or,  more  prop- 
erly, impracticability^  under  which  Mrs.  Keating  would  be  placed,  if,  as 
matters  now  remain,  she  should  elect  either  to  receive  the  dividends  or  to 
sell  her  stock ;  it  is  sufficient  to  observe  that  the  special  verdict  iinds  that 
when  stock  is  sold,  an  entry  of  the  transfer  is  made  in  the  bank  books,  and 
the  name  of  the  purchaser  substituted  for  that  of  the  seller ;  that  the  divi- 
dend warrants  are  thenceforth  made  out  in  the  purchaser's  name,  who 
receives  the  dividend,  and  the  seller's  name  is  no  further  noticed.  Now,  it 
is  obvious  that  a  transfer  under  a  forged  power  or  by  an  impostor  has  all 
the  appearance,  and  unless  impeached  by  the  genuine  stockholder  to  the 
extent  to  which  the  same  can  be  impeached,  the  same  consequences,  as  a 
genuine  transfer;  his  name  is  entered  in  the  bank  books  as  the  stock- 
holder ;  the  dividend  warrants  are  made  out  in  his  name ;  and  he,  as  the 
holder  of  the  warrant,  has  the  right  to  insist  upon  the  payment  of  the 
dividends ;  and  in  this  particular  case  the  special  verdict  finds  that  it  is 
not  possible  to  distinguish  the  accounts,  to  the  credit  of  which  the  plaintiff's 
stock,  so  sold  under  the  power  of  attorney,  now  stands.  If  the  plaintiff 
below,  therefore,  were  to  apply  to  receive  payment  of  the  dividends  or  to 
sell  the  stock,  she  would  be  mot  with  an  insuperable  difficulty.  Although 
the  stock  may,  in  contemplation  of  law,  still  be  vested  in  her,  it  is  certain 
that  she  could  not  either  receive  the  divideud  or  sell  the  stock,  until  she 
had  first  compelled  the  bank  to  purchase,  de  novo,  in  her  name,  an  equal 
quantity  of  the  same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process,  or  is  she  at  liberty  to 
abandon  all  further  concern  with  her  stock,  and  to  consider  the  price  which 
was  paid  by  the  purchaser  for  that  which  was  her  stock  to  be  her  money, 
and  to  follow  it  into  the  hands  of  the  present  defendants  below  1 

This,  as  before  stated,  appears  to  us  to  be  the  question  reserved  for  our 
consideration ;  and  upon  this  question  we  think  her  at  liberty  to  give  up  the 
pursuit  of  the  stock  itself,  and  to  have  recourse  to  the  price  received  for  it, 
unless  any  of  the  objections  which  have  been  urged  at  your  lordships'  bar 
should  be  allowed  to  be  available  under  the  particular  circumstances  of 
this  case. 

The  general  proposition  that  where  a  party  who  has  been  injured  has 
different  remedies  against  different  persons,  he  may  elect  which  of  them  he 
will  pursue,  is  not  called  in  question.  If  the  goods  of  A.  are  wrongfully 
taken  and  sold,  it  is  not  disputed  that  the  owner  may  bring  trover  against 
the  wrong-doer,  or  may  elect  to  consider  him  as  his  agent,  may  adopt  the 
sale,  and  maintain  an  action  for  the  price ;  but  it  is  objected  that  such  gen- 
eral rule  will  not  apply  to  the  present  case,  on  vai'ious  grounds  which  have 
been  advanced  on  the  part  of  the  defendants. 

Those  objections  appear  to  resolve  themselves  substantially  into  four. 
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1st,  It  has  been  urged  that  the  transfer  in  this  case  being  an  act  not  void- 
able only,  bat  absolutely  Toid,  it  is  incapable  of  being  confirmed  by  any 
voluntary  election  of  the  party.  Sdly,  That  at  all  events  jin  this  case  such 
election  is  taken  away,  upon  the  grounds  of  public  policy ;  for  that  the  sale 
of  the  stock  having  been  made  through  the  medium  of  a  felony,  to  allow 
the  maintenance  of  this  action  would  in  effect  be  to  affirm  a  sale  completed 
through  a  felony,  and  would  give  the  plaintiff  a  right  of  action,  arising 
immediately  out  of  the  felony  itself  3dly,  That  it  does  not  appear,  from 
the  facts  found  in  the  special  verdict,  that  the  money  produced  by  the  sale 
of  the  stock  came  to  the  hands  of  the  present  defendants  under  such  cir- 
cumstances as  would  coflrtitute  it  money  had  and  raceived  by  the  defend- 
ants below  to  the  use  of  the  plaintiff ;  and  lastly,  That  by  the  subsequent 
transactions  between  the  plaintiff  and  the  Bank  of  England,  she  has  lost 
any  right  of  action  against  the  defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  present  state  of  facts. 
It  was  urged  at  the  bar  that  a  lease  under  a  power  being  void  on  account 
of  a  non-compliance  with  the  terms  of  the  power,  or  a  lease  under  the 
enabling  statutes  being  void  on  account  of  the  non-observance  of  the 
requisites  rendered  necessary  by  those  acts,  such  void  lease  cannot  be  set  up 
or  confirmed  by  any  act  of  the  lessor ;  but  these  instances  only  prove  that 
acts  done  to  confirm  the  lease  itself  are  nugatory,  and  that  the  estate  of 
the  lessee  remains  precisely  the  same  as  before  such  acts  of  confirmation. 
Here  the  former  owner  of  the  stock  does  not  seek  to  confirm  the  title  of 
the  transferee  of  the  stock.  No  act  done  by  her  is  done  eo  intuitu  ;  it  is 
perfectly  indifferent  to  her  whether  the  right  of  the  transferee  to  hold  the 
stock  be  strengthened  or  not.  She  is  looking  only  to  the  right  of  re- 
covering the  purchase-money ;  and  if,  in  seeking  to  recover  that,  she  does 
not  by  her  election  make  the  right  of  the  purchaser  weaker,  it  can  be  no 
objection  that  she  does  not  make  it  better.  In  fact,  however,  the  interest 
of  the  purchaser  of  the  stock  is  so  far  collaterally  and  incidentally  strength- 
ened, that  after  recovering  the  price  for  which  it  was  sold,  she  would 
effectually  be  stopped  from  seeking  any  remedy  against,  or  questioning  in 
any  manner,  the  title  of  the  purchaser  of  the  stock. 

As  to  the  second  objection,  it  may  be  admitted  that  the  civil  remedy  is 
in  all  cases  suspended  by  a  felony,  where  the  act  complained  of,  which 
would  otherwise  have  given  a  right  of  action  to  the  plaintiff,  is  a  felonious 
act.  Upon  this  ground,  Mrs.  Keating  would  have  lost  any  right  of  action 
which  she  could  otherwise  have  had  against  Fauntleroy  for  the  wrongful 
sale  of  her  stock,  without  her  authority,  by  reason  of  the  felony  committed 
by  him,  as  the  means  of  selling  the  stock.  But  this  principle  does  not 
apply  to  the  present  case,  upon  two  grounds.  1st,  None  of  the  present 
defendants  had  any  privity  or  share  whatever  in  the  felonious  act ;  there  is 
therefore  no  felony  committed  by  them,  in  which  the  civil  right  arising 
against  them,  supposing  it  to  exist,  can  merge  or  be  suspended ;  they  are 
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innocent  third  persons.  And  2dly,  Fauutleroy,  the  person  guilty  of  the 
forgery,  had  suffered  the  extreme  penalty  of  the  law  before  the  action  was 
brought,  —  not,  indeed,  for  the  commission  of  this  particular  forgery,  but  of 
another  of  the  same  nature  ;  and  the  present  plaintiff  having  given  to  the 
bank  all  the  means  in  her  power  for  prosecuting  the  felon,  it  became  im- 
possible, without  any  default  in  her,  that  he  should  be  prosecuted  and 
punished  for  this  felony.  The  case,  therefore,  falls  within  the  principle 
laid  down  by,  though  not  within  the  precise  circumstances  of,  the  two  cases 
that  were  cited  at  the  bar,  —  Dawkes  v.  Cavanagh  ^  and  Crosby  v.  Luing.' 
As  to  the  argument  that  to  affirm  this  sale  is  to  affirm  a  felony,  that  pK)int 
may  be  considered  to  have  been  decided  in  the  cause  of  Stone  v.  Marsh,* 
with  which  decision  we  entirely  concur.  Lord  Tbnterden,  in  giving  the 
judgment  of  the  Court  of  King's  Bench  in  that  case,  puts  the  question  (page 
565)  in  so  clear  a  point  of  view  that  it  will  be  better  to  transcribe  his 
words  :  "  It  was  contended  that  the  maxim  of  ratifying  a  precedent  unau- 
thorized act  and  taking  the  benefit  of  it,  cannot  apply  to  a  void  or  felonious 
act,  and  that  here  the  plaintifis  were  seeking  to  ratify  the  felonious  act  of 
Fauntleroy,  and  were  making  that  act  the  ground  of  their  demand.  In 
this  latter  assertion  lies  the  fallacy  of  the  defendant's  argument.  The 
assertion  is  incorrect ;  in  fact,  the  plaintiffs  do  not  seek  to  ratify  the 
felonious  act ;  they  do  not  make  that  act  the  ground  of  their  demand. 
The  ground  of  their  demand  is  the  actual  receipt  of  the  money  produced 
by  the  sale  and  transfer  of  their  annuities.  The  sale  was  not  a  felonious 
act,  nor  was  the  transfer,  nor  the  receipt  of  the  money ;  the  felonious  act 
was  antecedent  to  all  these,  and  was  complete  without  them,  and  was  only 
the  inducement  to  the  Bank  of  England  to  allow  the  transfer  to  be  made." 
We  think,  therefore,  upon  the  reasons  above  given,  that  this  second  objec- 
tion falls  to  the  ground. 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the  sale  of  the  stock 
never  came  into  the  hands  of  the  defendants,  so  as  to  be  money  received 
by  them  to  the  use  of  the  plaintiff ;  and  the  consideration  of  this  objection 
involves  two  questions  :  First,  did  the  money  actually  come  into  the  posses- 
sion of  the  defendants  1  Secondly,  if  it  ever  were  in  their  possession,  had 
the  defendants  the  means  of  knowledge,  whilst  it  remained  in  their  haud& 
that  it  was  the  money  of  the  plaintiff,  and  not  the  money  of  Fauntleroy  1 
As  to  the  first  point,  the  special  verdict  finds  expressly  that  Simpson,  the 
broker,  paid  the  sum  of  6013/.  2».  6rf.,  being  the  amount  of  the  sum  received 
from  Tarbutt  —  deducting  one  half  of  the  usual  commission  —  by  a  check 
payable  to  Marsh  &  Co.  into  the  hands  of  Martin  &  Co.  to  the  account  of 
Marsh  &  Co.  at  the  precise  time  of  such  payment ;  therefore  there  can  be 
no  doubt  but  that  it  was  as  much  money  under  their  control  as  any  other 
money  paid  in  at  Martin  &  Co.'s  by  any  customer  under  ordinary  circum- 
stances.   The  house  of  Marsh  &  Co.  might  have  drawn  the  whole  of  the  lud- 

1  Style,  846.  «  12  East,  409.  •  6  B.  &  C.  651. 
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ance  into  their  own  hands ;  if  the  same  money  had  been  paid  into  Martin  in 
Co.'8|  as  the  produce  of  the  plaintiff's  stock,  sold  under  a  genuine  power  of 
attorney,  it  would  unquestionably  have  been  received  by  all  the  defendants 
to  the  use  of  the  plaintiff.  It  would  not  the  less  be  money  received  by  the 
partners  of  the  firm  because,  as  found  in  the  special  verdict,  it  was  entered 
in  the  account  as  "  Cash  per  Fauntleroy,"  or  because  it  never  appeared  in 
the  house-book  or  any  other  books  of  Marsh  &  Co.,  but  only  in  the  pass-book 
of  that  firm  with  Martin  &  Co.,  or  because  it  never  came  into  the  yearly  bal- 
ancing of  the  house  of  Marsh  <k  Co.,  or  in  any  other  manner  into  their 
books.  Those  several  circumstances  prove  no  more  than  that  Fauntleroy, 
one  of  the  partners,  deceived  the  others  by  preventing  the  money  from  be- 
ing ultimately  brought  to  the  account  of  the  house  \  but  as  between  them 
and  the  person  by  the  sale  of  whose  stock  it  was  produced,  we  think  the 
fraud  of  their  partner  Fauntleroy,  in  the  subsequent  appropriation  of  the 
money,  affords  no  answer  after  it  has  once  been  in  their  power ;  and  that  it 
was  BO  appears  to  be  distinctly  stated  in  the  special  verdict. 

But  it  is  urged  that  the  present  defendants  had  no  knowledge  that 
the  money  was  the  property  of  the  plaintiff,  being  perfectly  ignorant,  as  the 
special  verdict  finds,  of  the  commission  of  the  forgery,  of  the  sale  of  the 
stock,  or  the  payment  of  the  produce  of  such  sale  into  their  account  at 
Martin  k  Co.'s. 

It  must  be  admitted  that  they  were  so  far  imposed  upon  by  the  acts  of 
their  partner,  as  to  be  ignorant  that  the  sum  above  mentioned  was  the 
produce  of  the  plaintiff's  stock ;  but  it  is  equally  clear  that  the  defendants 
might  have  discovered  the  payment  of  the  money  and  the  source  from  which 
it  was  derived,  if  they  had  used  the  ordinary  diligence  of  men  of  business. 

If  they  had  not  the  actual  knowledge,  they  had  all  the  means  of  knowl- 
edge ;  and  there  is  no  principle  of  law  upon  which  they  can  succeed  in  pro- 
tecting themselves  from  responsibility  in  a  case  wherein,  if  actual  knowl- 
edge were  necessary,  they  might  have  acquired  it  by  using  the  ordinary 
diligence  which  their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's  right  to  recover,  it  is 
argued  that  by  the  agreement  into  which  she  entered  with  the  bank,  and 
under  which  she  has  received,  from  the  time  of  the  sale,  the  dividends 
which  would  have  become  due,  she  has  disaffirmed  the  sale  with  a  full 
knowledge  of  all  the  facts,  and  therefore  cannot  now  be  allowed  to  6et  it 
up  as  a  valid  sale. 

But  it  appears  to  us  that  it  is  sufficient  to  look  at  the  terms  of  such 
agreement,  to  give  an  answer  to  the  objection.  That  agreement  expressly 
reserves  to  Mrs.  Keating  the  right  to  have  recourse  either  to  the  bank  or  the 
present  defendants  for  her  remedy,  as  she  may  be  advised.  It  therefore 
leaves  the  question  whether  the  sale  be  affirmed  or  not  completely  in  un- 
certainty, until  she  make  her  election  to  have  recourse  to  the  one  or  the 
other;  and  the  agreement  is  one  which  causes  no  disadvantage  to  the 
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rights  of  the  defendants,  who,  if  liable,  can  onlj  be  liable  once  to  the  pay- 
ment of  the  money  actually  received,  whether  the  bank  have  in  the  mean 
time  advanced  the  dividends  or  not 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to  be  that  upon 
the  question  wiiich  has  been  proposed  to  us  by  your  lordships,  Ann 
Keating  has  the  right  to  recover  the  produce  of  her  stock  against  the  sur- 
viving partners  of  the  firm,  who  received  it  under  the  circumstances  stated 
in  the  special  verdict  in  an  action  for  money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires  to  have  it  expressly 
understood  that  he  fully  concurs  in  the  opinion  now  delivered. 

The  judges  having  given  judgment  in  another  case,  the  following  obser- 
vations were  made  by  the  Lord  Chancellor. 

Lord  Chancellor.  I  was  not  present  when  the  learned  judges  gave 
their  opinion  in  the  case  of  Marsh  v.  Keating,  which  was  a  case  of  consid- 
erable importance,  and  on  that  account  was  very  fit  to  be  brought  her^ 
and  it  was  in  consequence  of  that  I  recommended  it  should  come  here 
when  it  was  before  me  in  the  court  of  chancery.  The  learned  judges  have 
all  agreed  iu  opinion,  in  support  of  the  judgment  below  ;  I  therefore  move 
your  lordships  that  the  judgment  be  affirmed,  but  at  the  same  time  with* 
out  costs,  in  consideration  of  the  importance  of  the  question,  and  the  opin- 
ion of  the  court  below  having  been  iu  favor  of  taking  the  sense  of  your 
lordships'  house.  Judgment  affirmed,  wit/tout  casts. 


SELWAY   V.  FOGG. 
In  the  Exchequer,  Easter  Tbrx,  1839. 

[Reported  in  5  Mecami  <fc  Wclsby^  83.] 

Indebitatus  assumpsit  for  work  and  labor.  Pleas,  non-assumpsU,  pay- 
ment, and  a  set-off. 

At  the  trial  before  I^ord  Abinqer,  C.  B.,  at  the  Middlesex  sittings  after 
last  Michaelmas  term,  evidence  was  given  to  prove  that  the  work  was  done, 
which  consisted  in  carting  away  rubbish,  and  that  the  value  of  it  amounted 
to  about  20/.  The  defendant  then  gave  evidence  of  a  contract  to  do  the 
work  for  15/.,  which  sum  he  had  paid.  The  plaintiff  insisted  that  that  con- 
tract was  obtained  by  a  fraudulent  misrepresentation  as  to  the  depth  of  the 
rubbish  carted  away,  and  that,  being  founded  in  fraud,  it  was  no  answer  to 
the  action.  The  Lord  Chief  Baron,  however,  was  of  opinion  that  the  question 
of  fraud  was  not  open  to  the  plaintiff  in  the  present  action,  although  it 
might  be  the  subject  of  complaint  in  another  action ;  especially  as  it  had 
been  shown  that  the  plaintiff  had  knowledge  of  the  circumstance  indicative 
of  fraud  before  the  work  was  finished.     He  however  left  the  facts  to  the 
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consideration  of  the  jury,  and  they  found  that  there  waa  fraud  in  the  con- 
tract, and  returned  a  verdict  in  favor  of  the  plaintiff  for  bL  ;  but  the  learned 
judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit  or  a  verdict  for 
the  defendant.  Humfrty  having  in  last  term  obtained  a  rule  accord- 
ingly, — 
Erie  now  showed  cause. 

Humfrey  and  Stewart^  contra. 

Lord  Abinoeb,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute.  At  the  trial,  I  was  impressed  with  the  opinion,  and  still  remain 
so,  that  the  plaintiff  is  not  entitled  to  recover,  and  I  think  so  on  two 
grounds :  First,  because  no  one  can  be  liable  upon  a  contract  which  he 
never  made  nor  intended  to  make  \  the  very  idea  of  a  contract  being,  that 
it  is  an  agreement  entered  into  by  two  willing  parties  acting  with  their  eyes 
open  ;  a  party  cannot  be  bound  by  an  implied  contract,  when  he  has  made 
a-  specific  contract,  which  is  avoided  by  fraud.  A  person  is  not  at  liberty 
to  say,  ^'  I  have  made  two  contracts,  and  if  one  of  them  is  avoided  by  its 
fraud,  then  I  will  set  up  the  other ; "  but  if  he  repudiate  that  contract  on 
the  ground  of  fraud,  as  he  may  do,  he  has  a  remedy  by  an  action  for 
deceit.  Secondly,  it  was  clear  upon  the  evidence  that  the  plaintiff  had  full 
knowledge  of  all  that  constituted  the  fraud  in  this  case,  either  before  or 
during  the  work,  and  as  soon  as  he  knew  it  he  should  have  discontinued  the 
work  and  repudiated  the  contract^  or  he  must  be  bound  by  its  terms. 

Parke,  B.  I  also  think  that  in  this  case  a  nonsuit  ought  to  be 
entered.  The  plaintiff  sues  for  work  and  labor,  and  on  the  trial  it  turns 
out  that  there  is  a  contract  to  do  it  for  a  specific  sum.  Assuming  that  the 
jury  have  properly  found  that  this  contract  waa  fraudulent,  in  what  situa- 
tion is  the  plaintiff  put  1  He  may  repudiate  it,  and  be  in  the  same  sit- 
uation as  if  it  had  no  existence  at  all ;  but  if  he  does  not  choose  to  do  so, 
he  cannot  then  set  up  another  contract.  This  is  established  by  two  cases, 
—  one,  that  of  Ferguson  v.  Carrington,  already  cited,  and  the  other  that  of 
Read  v,  Hutchinson.^  If  the  plaintiff  chooses  to  treat  the  defendant  as  a 
party  who  has  contracted  with  him,  he  must  be  bound  by  the  only  contract 
made  between  them.  The  case  is  distinguishable  from  those  where  a  third 
person  intervenes,  and  where,  looking  at  their  real  situation,  that  third  per- 
son is  also  the  agent  of  the  party  changed ;  at  all  events,  no  second  contract 
is  there  set  up,  as  here,  which  second  contract  is  inconsistent  and  cannot  be 
supported.  I  also  think  that,  upon  discovering  the  fraud  (unless  he  meant 
to  proceed  according  to  the  terms  of  the  contract),  the  plaintiff  should  im- 
mediately have  declared  off,  and  sought  compensation  for  the  by-gone  time 
in  an  action  for  deceit ;  not  doing  this,  but  continuing  the  work  as  he  has 
done,  he  is  bound  by  the  express  terras  of  the  contract,  and  if  he  fail  to 
recover  on  that,  he  cannot  recover  at  all, 

Alderson,  B.,  and  Maule,  B.,  concurred.  Rule  absolute, 

>  8  Camp.  851. 
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RUSSELL  &  OiHEaRS,  Assignees  op  JOSEPH  NICHOLL,  a  Bankbupt, 

V.  BELL  AND  Another. 

In  the  Exchequer,  January  20,  1842. 

[Reported  in  10  Meeton  ^  Wel»b^,  840.] 

Assumpsit.  The  fifth  count  was  for  goods  sold  and  delivered  bj  the 
plaintiffs,  as  assignees,  to  the  defendants.^ 

The  defendants  pleaded,  first,  except  as  to  the  sum  of  X320,  parcel  of 
the  sums  of  money  in  the  declaration  mentioned,  and  except  as  to  the  further 
sum  of  £140,  parcel  of  the  sums  in  the  first,  second,  third,  and  fourth 
counts  mentioned,  non  assumpnt. 

At  the  trial  before  Lord  Dbnm an,  C.  J.,  at  the  last  summer  assizes  for 
the  county  of  York,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  £140  for  yam  sold  and  delivered  to  the  defendants,  and  £80  for 
money  which  it  was  alleged  came  to  the  defendants'  hands  after  the  bank- 
ruptcy ;^  as  to  the  latter  sum,  however,  no  evidence  was  adduced.  It  was 
objected,  at  the  conclusion  of  the  opening  speech  of  the  plaintiff's  counsel, 
that  they  were  not  entitled  to  go  into  evidence  as  to  the  £140,  inasmuch 
as  judgment  had  been  already  given  against  them  as  to  that  sum  on  the 
demurrer ;  that  if  it  were  otherwise,  the  plaintiffs  would  be  proceeding 
twice  to  recover  the  same  sum  ;  that  if  the  judgment  had  l)een  the  other 
way,  and  the  plaintiffs  were  to  obtain  a  verdict  now  for  that  sum,  they 
would  recover  the  same  sum  twice  over.  To  this  it  was  answered,  that  the 
second  plea,  on  which  judgment  had  been  given  for  the  defendants,  was 
confined  to  the  first  four  counts  of  the  declaration.  The  learned  judge  said 
he  should  receive  the  evidence,  giving  the  defendants  leave  to  move  to  enter 
a  nonsuit. 

It  was  proved  by  a  commission  agent  of  the  name  of  Froggatt,  that  on 
the  15th  of  October,  1839,  he  had  eighty-five  bundles  of  yam  of  the  bank- 
rupt's in  his  possession,  the  value  of  which  he  said  was  about  £114;  that 
the  bankrupt  urged  him  to  buy  it,  which  he  refused  to  do,  but  advised  the 
bankrupt  to  sell  it,  which  he  said  he  would  try  to  do.  He  afterwards  came 
and  said  he  had  sold  it,  and  sent  a  porter  for  it  Another  witness  proved 
that  the  defendant.  Bell,  had  admitted  to  him  that  the  bankrupt,  NichoUi 
had  pressed  him  to  receive  some  goods  which  the  bankrupt  and  a  porter 
brought  to  him,  about  the  value  of  £100,  and  that  they,  the  defendants,  had 
received  them.  It  was  objected  that  there  was  no  evidence  of  a  sale  of 
the  goods,  or  of  money  had  and  received  by  the  defendants  to  the  use  of 
the  assignees ;  and  the  learned  judge  being  of  that  opinion,  was  about  to 

^  Only  80  much  of  the  case  is  given  as  relates  to  this  count.  —  Ed. 

'  The  evidence  relied  upon  to  establish  the  bankruptcy  has  been  omitted.  —  Eo. 
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nonsuit  the  plaintiffs,  when  the  defendant  Bell's  examination  was  put  in. 
On  being  asked  when  the  yam  was  delivered,  he  stated  that  the  goods  were 
sent  by  the  bankrupt  on  account  of  an  accommodation  bill  the  defendants 
were  about  to  give  him;  that  tlie  amount  was  114Z.  15«.,  and  that  the  goods 
were  received  by  them,  he  believed,  on  the  17th  of  September,  1839;  that 
he  could  not  swear  to  the  precise  day,  but  he  had  no  doubt  of  it ;  that  the 
invoice  which  accompanied  them  bore  that  date ;  that  they  received  no  yams 
from  Froggatt's  warehotise  but  those  on  the  17th  of  September.  The 
invoice  was  as  follows : 

Messrs.  Harrison  &  Bell.  Sept.  17,  1839. 

Bought  of  Joseph  Nioholl. 
170  gr.  40  weft  at  13«.  6cL  ...  £114  15  0. 

It  was  still  objected  that  there  was  no  evidence  of  any  sale  of  the  goods  by 
the  assignees  to  the  defendants,  or  of  money  had  and  received  by  the 
defendants  to  the  use  of  the  assignees.  The  learned  judge,  however, 
thought  the  plaintififs  entitled  to  recover,  and  the  jury,  under  his  direction, 
found  a  verdict  for  £114  on  the  fifth  count  of  the  declaration^  with  leave 
to  the  defendants  to  move  to  enter  a  nonsuit. 

Worthy  having,  in  Michaelmas  term  last,  obtained  a  rule  to  enter  a 
nonsuit  accordingly, 

CresstDell  and  W.  II.  Watson  now  showed  cause. 

Worthy  and  Croniptoti,  in  support  of  the  rule. 

Lord  Abinoer,  C.  B.  Then  Mr.  Crompton  says,  that  if  you  treat  this  as 
a  sale,  you  must  treat  it  as  a  sale  with  all  the  circumstances  belonging  to 
it.  That  proposition  is  true,  with  this  quulificatiou,  —  if  the  sale  is  made 
by  an  agent,  and  properly  conducted  for  the  supposed  vendor,  and  the 
person  buying  is  an  honest  buyer,  the  vendor  must  stand  to  the  sale,  and 
is  bound  by  the  contract ;  but  if  a  stranger  takes  my  goods,  and  delivers 
them  to  another  man,  no  doubt  a  contract  may  be  implied,  and  I  may  bring 
an  action  either  of  trover  for  them,  or  of  assumpsit.  This  is  a  declaration 
framed  on  a  contract  implied  by  law.  Where  a  man  gets  hold  of  goods 
without  any  actual  contract,  the  law  allows  the  owner  to  bring  assumpsit ;  ^ 
that  is  the  solution  of  it,  and  gets  rid  of  the  whole  difficulty.  Here  the 
baukrupt  took  these  goods,  and  delivered  them  to  the  defendants ;  on  that 
an  implied  assumpsit  arises  that  they  are  to  pay  the  owners  the  value  of  the 
goods.  I  think  that  is  an  answer  to  Mr.  Crompton*s  argument;  and  a  whole 
class  of  cases  have  decided  this  point,  that  you  may  convert  a  tort  into  an 
action  of  assumpsit,  by  bringing  an  action  for  the  value  of  the  goods  so 
sold,  waiving  the  tort.  Here  the  bankrupt  is  selling  goods  under  false 
colors,  in  order  to  cover  transactions  he  knew  he  could  not  otherwise  cover; 
and  he  has  no  right  to  set  up  his  own  fraudulent  contract     But  the  action 

1  T.  W.  &  W.  R.  R.  Co.  V.  Chew,  67  111.  878  ;  Abbott  ».  Blosaoni.  66  Barb.  853, 
accord.  —  Ed. 
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being  brought  for  goods  sold  and  delivered  by  the  assignees,  and  not  by  the 
bankrupt,  the  assignees  have  a  right  to  waive  the  tort,  and  bring  an  action 
of  assumpsit  for  goods  sold  and  delivered. 

Aldebsok,  B.  Then,  if  that  be  so,  another  question  is,  has  there  been  a 
sale  subsequent  to  these  acts  of  bankruptcy  to  the  defendants]  I  am 
supposing  there  are  acts  of  bankruptcy  proved  prior  to  the  15th  of  October. 
There  is  proof  that  Bell  comes  to  the  bankrupt  and  persuades  him  to  sell 
the  yam  to  him ;  there  is  the  examination  of  Bell,  in  which  he  states  that 
he  has  received  the  goods ;  and  there  is  the  invoice,  in  which  it  is  stated 
that  Messrs.  Harrison  and  Bell  (that  is,  the  defendants)  bought  of  John 
NichoU  (that  is,  the  bankrupt)  yam  to  the  amount  of  114Z.  15«.  As  against 
the  defendants,  this  is  sufficient  evidence  that  they  received  those  goods 
under  a  contract  of  sale  for  114/.  15«.  The  defendant,  when  examined 
before  the  commissioners,  tells  a  story  about  the  goods;  are  we  to  take 
that  story  as  it  is,  or  are  we  not  rather  to  take  so  much  only  as  may  rea- 
sonably be  taken  against  the  defendant,  rejecting  altogether  the  rest^  and 
confine  him  to  that  on  which  he  incurs  responsibility  1  He  must  be  answera- 
ble for  that  which  makes  against  himself,  where  he  is  the  offending  party. 
If  that  be  so,  as  it  is  a  contract  of  sale,  the  defendants  are  bound  to  pay 
to  these  plaintiffs,  who  are  the  true  proprietors  of  the  goods,  the  sum  they 
undertook  to  pay,  namely,  114/.  15«.,  which  is  the  amount  of  the  verdict. 

Gurnet,  B.,  concurred.  Eule  dUcharged. 


TEW  V.  JONES. 
In  the  Exchequer,  Mat  22,  1844. 

[Reported  in  13  MeeMoni'  Wdshfi,  12.] 

Debt  for  use  and  occupation  of  a  messuage,  etc.  Plea,  nunquam  inddntcOw. 
At  the  trial,  before  the  under-sheriff  of  Cheshire,  the  plaintiff  put  in  deeds 
of  lease  and  release,  dated  in  the  year  1841,  whereby  the  defendant  and 
another  person  conveyed  to  the  plaintiff  an  undivided  moiety  of  five  houses, 
of  which  they  were  seised  as  devisees  in  trust  under  a  will.  The  defend- 
ant had  occupied  for  a  period  of  twenty-five  years  one  of  these  houses,  in 
respect  of  which  this  action  was  brought ;  but  no  evidence  was  given  of 
any  express  contract  of  tenancy  between  him  and  the  plaintiff  for  his  oc- 
cupation subsequent  to  the  conveyance.  At  the  close  of  the  plaintiff's  case, 
the  defendant's  counsel  applied  for  a  nonsuit,  on  the  ground  that  there  was 
no  evidence  of  any  tenancy,  or  of  an  occupation  by  the  permission  or  suffer^ 
anoe  of  the  plaintiff.  The  under-sheriff  refused  to  nonsuit,  and  left  the 
case  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 

Willes  had  obtained,  in  Easter  term,  a  rule  ni$i  to  set  aside  the  verdict 
and  enter  a  nonsuit,  first,  on  the  objection  taken  at  the  trial,  or,  secoAdly, 
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on  the  ground  that  this  action  could  not  be  maintained,  the  plaintiff  and 
defendant  being  tenants  in  common  of  the  premises. 

Pa%1dty  showed  cause. 

WUleSj  contra. 

Pollock,  C.  B.  There  must  be  some  evidence  of  a  holding  by  the  per- 
mission of  the  plaintiff.  Here  the  defendant,  having  conveyed  a  moiety  of 
five  houses  to  the  plaintiff,  remains  in  possession  of  one.  There  is  no 
evidence  of  a  tenancv  in  that. 

Alderson,  B.,  and  Gurnet,  B.,  concurred. 

EoLFE,  B.  If  a  vendor  remains  in  possession  by  agreement,  the  terms  of 
that  agreement  will  speak  for  themselves ;  if  not  he  is  a  wrong-doer,  and 
may  be  turned  out  by  ejectment,  and  is  liable  in  trespass  for  mesne  profits. 
The  supposed  analogy  of  the  case  of  mortgagor  and  mortgagee  does  not 
exist ;  the  mortgagor  is  the  tenant  by  sufferance  of  the  mortgagee,  in  con- 
sequence of  the  peculiar  relation  existing  between  them,  and  which  does 

not  exist  between  a  vendor  and  vendee. 

EtUe  ahsolutefor  a  nonsuit. 


VAUGHAN,  Executor  op  JANE  VAUGHAN  v.  MATTHEWS. 
In  the  Queen's  Bench,  January  25,  1849. 

•  [Reported  in  18  Queen*8  Bench  Reports,  187.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit. 
On  the  trial,  before  E.  V.  Williams,  J.,  at  the  Chester  spring  assizes, 
1848,  it  appeared  that  the  defendant  had,  as  representative  of  Anne 
Yaughan,  the  survivor  of  two  sisters,  brought  an  action  upon  and  received 
payment  of  a  note,  payable,  as  he  contended,  to  the  two  Miss  Yaughaus. 
The  plaintiff,  who  was  representative  of  the  elder  sister,  Jane  Yaughan, 
claimed  the  money,  contending  that  the  note  was  made  payable  to  Miss 
Yaughan,  and  consequently  to  the  plaintiff  as  her  representative ;  and  that 
it  had  been  fraudulently  altered  by  adding  the  letter  ''s,*'  so  as  to  make  it 
purport  to  be  payable  to  Miss  Yaughans,  and  consequently  to  the  surviving 
sister.  There  was  conflicting  testimony  as  to  this.  The  learned  judge  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit,  and  left  it  to  the  jury  to 
say  whether  the  money  lent,  which  was  the  consideration  of  the  note,  was 
the  joint  loan  of  the  two  sisters ;  and  whether  the  note  had  been  altered. 
The  jury  answered  the  first  question  in  the  negative ;  but,  being  unable  to 
agree  on  the  second,  they  were  ultimately  discharged.  Chilton,  in  the 
ensuing  term,  obtained  a  rule  nisi  for  a  nonsuit 

Welshy  and  Toumsend  now  showed  cause ;  ^  and  Chilton  and  Evans,  sup- 
ported the  rule. 

1  Before  liord  Denman,  C.  J.,  Pattbson,  Coleridge,  and  Wightman,  J  J. 
VOL.  II.  —  89 
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Lord  Dbnman,  G.  J.  The  question  in  this  case  was  whether  an  action 
for  money  had  and  received  was  maintainable. 

The  plaintiff  was  administrator  of  Jane  Vaughan,  who  died  in  March, 
1843.  The  defendant  was  executor  of  Anne  Yaughan  (sister  of  Jane),  who 
died  in  March,  1844,  and  who  was  younger  than  Jane.  Some  time  in  1839 
Jane  Yaughan  lent  150/.  to  Evan  Evans,  and  received  from  him  as  a  security 
his  promissory  note  for  150/.,  payable,  as  it  was  said  by  the  plaintiff,  to 
Miss  Yaughan.  After  the  death  of  Anne,  the  defendant  as  her  executor 
brought  an  action  upon  the  note  against  Evan  Evans,  alleging  it  to  be  pay- 
able to  the  Miss  Yaughans,  and  not  to  Miss  Yaughan  only ;  and,  as  Anne 
survived  her  sister,  siie  would  have  the  right  to  enforce  payment.  Evan 
Evans  settled  tlie  action  and  paid  the  amount  of  the  note  to  the  defendant, 
who  claimed  as  executor  of  the  surviving  payee.  For  the  plaintiff  it  was 
alleged  that  the  letter  '*s"  had  been  fraudulently  added  to  the  word 
'*  Yaughan,*'  and  that  the  defendant  had  wrongfully  received  payment  from 
Evans  of  the  promissory  note,  which  really  belonged  to  the  plaintiff  as 
administrator  of  Jane  Yaughan,  the  payee  who  furnished  the  consideration. 
For  the  defendant  it  was  contended  that,  admitting  the  whole  of  the  plain- 
tiff's case  as  stated  by  him,  an  action  for  money  had  and  received  could  not 
be  maintained,  and  that  the  plaintiff  must  be  nonsuited :  and  we  are  of 
opinion  that  the  'objection  is  well  founded,  and  that  the  plaintiff  cannot 
succeed  in  this  form  of  action. 

The  defendant  received  the  money  in  his  own  right,  in  payment  of  a 
note  which,  if  genuine,  would  have  been  his  property  as  executor  of  *Anne 
Yaughan  :  the  payment  was  not  in  respect  of  a  note  to  which,  if  genuine, 
the  plaintiff  would  be  entitled ;  nor  can  the  defendant  be  considered  as 
acting  in  any  respect  as  his  agent.  The  facts  stated  do  not  raise  the  legal 
inference  that  the  money  paid  by  Evans  was  had  and  received  by  the  de- 
fendant to  the  use  of  the  plaintiff;  Evans  may  still  be  liable  to  the  plaintiff 
for  the  money  lent  to  him  by  Jane  Yaughan,  if  not  upon  the  note;  and 
the  defendant  may  be  liable  to  refund  to  Evans  the  money  paid  by  the 
latter  under  mistake  or  misrepresentation ;  but  there  is  no  contract  express 
or  implied  between  the  plaintiff  and  the  defendant.  In  the  case  of  Marsh 
V.  Keating  ^  the  defendants  had  in  their  hands  the  proceeds  of  the  sale  of 
the  plaintiff's  stock;  but  in  the  present  case  the  money  in  the  defendant's 
hands  is  not  proceeds  of  a  note  to  which  the  plaintiff  would  have  been 
entitled,  but  of  another,  which,  if  genuine,  would  have  belonged  to  the 
defendant;  and  the  cases  are  therefore  distinguishable.  * 

If  the  defendant  had  obtained  payment  of  the  genuine  note  by  means 
of  a  false  or  forged  representation  of  authority  from  the  plaintiff,  the  case 
would  have  resembled  that  of  Marsh  v,  Keating,^  and  the  plaintiff  might 
have  adopted  the  agency  and  treated  the  money  in  the  defendant's  hands 
as  had  and  received  to  his  use,  supposing  the  defendant  not  to  have  been 

1  1  New  Cag.  198. 
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actually  shown  to  have  himself  committed  a  felony.     The  plaintiff  in  this 
case  can  only  recover  by  adopting  and  assuming  that  which  the  defendant 
has  done,  namely,  obtaining  payment  of  a  note  payable  to  both  the  sisters, 
which  would  be  inconsistent  with  his  claim,  and  in  effect  destructive  of  it. 
We  are  therefore  of  opinion  that  a  nonsuit  should  be  entered. 

Bule  absoltUe. 


NEATE  V.   HARDING  and  BOWNS. 
In  the  Exchequeb,  April  24,  1851. 

[R^Mtrted  in  6  Exchequer  Reports,  849.] 

Assumpsit  for  money  had  and  received.    Plea,  non  assumpsit. 

At  the  trial,  before  Martin,  B.,  at  the  Wiltshire  spring  assizes,  the 
following  facts  appeared :  The  plaintiff's  mother  had  for  some  time  received 
parochial  relief,  but  there  being  strong  ground  for  suspecting  that  her 
poverty  was  feigned,  and  that  she  was  in  reality  possessed  of  a  considerable 
sum  of  money,  the  defendant  Harding,  who  was  assistant  overseer  of  the 
Came  Union,  and  the  defendant  Bowns,  one  of  the  Wiltshire  county  con- 
stabulary, went  together  to  her  house  for  the  purpose  of  searching  for  the 
money.  Bowns  remained  outside,  while  Harding  entered  the  house,  and 
having  found  in  a  cupboard  163/.,  he  took  it  away  with  him.  The  money 
was  afterwards  taken  to  a  bank  by  both  the  defendants,  and  paid  in  to  their 
joint  account.  It  was  proved  that  the  money  belonged  to  the  plaintiff. 
On  the  part  of  the  defendants,  it  was  objected,  that  under  these  oircum- 
stances  the  action  for  money  had  and  received  would  not  lie ;  and  also  that 
there  was  no  evidence  of  a  joint  taking  by  Bowns.  The  learned  judge  over- 
ruled the  objections,  and  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendants  to  move  to  enter  a  nonsuit. 

Kinglake,  Serjt.,  now  moved  accordingly. 

Pollock,  C.  B.  We  all  agree  that  there  ought  to  be  no  rule.  The 
owner  of  property  wrongfully  taken  has  a  right  to  follow  it,  and,  subject  to 
a  change  by  sale  in  market  overt,  treat  it  as  his  own,  and  adopt  any  act 
done  to  it.  That  doctrine  was  carried  to  a  great  extent  in  Taylor  v. 
Plumer,^  and  is  fully  explained  by  Lord  Ellenborouoh  in  delivering  the 
judgment  of  the  court.  In  this  case  the  money  taken  belonged  to  the 
plaintiff;  and  it  did  not  cease  to  be  his  money  l)ecause  it  was  in  the  de- 
fendants' hands ;  he  was  therefore  at  liberty  to  waive  the  wrongful  act,  and 
treat  it  as  money  received  by  the  defendants  for  his  use.  The  mere  pres- 
ence of  the  defendant^Bowns  might  not  have  sufficed  to  render  him  liable  ; 
but  there  is  evidence  that  he  concurred  in  placing  the  money  in  the  bank 
in  the  joint  names. 

1  8  M.  &  S.  562. 
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Parke,  B.  I  am  also  of  opinion  that  there  ought  to  be  no  rule.  The 
plaintiff  was  bound  to  prove  a  joint  act  by  both  defendants,  and  under  such 
circumstances  as  entitled  him  to  maintain  an  action  for  money  had  and 
received.  All  difficulty  on  the  first  part  of  the  case  was  obviated  by  show- 
ing that  the  money  was  paid  into  the  bank  on  the  joint  account.  It  then 
became  the  same  as  if  one  individual  alone  had  placed  it  there  ;  and  in  my 
opinion  it  was  competent  for  the  plaintiff  either  to  bring  trover  or  trespass 
for  taking  the  particular  coin,  or  to  waive  the  tort  and  sue  for  money  had 
and  received.  I  arrive  at  that  conclusion  by  the  same  process  of  reasoning 
as  in  the  cases  cited ;  because  it  is  admitted  that,  if  a  person  wrongfully 
takes  the  goods  of  another  and  converts  them  into  money,  the  latter  has 
a  right  to  recover  the  proceeds  in  an  action  for  money  had  and  received. 
That  doctrine  is  explained  in  Lamine  v,  Dorrell,  by  Powell,  J.,  who  says, 
^'that  the  plaintiff  may  dispense  with  the  wrong,  and  suppose  the  sale 
made  by  his  consent/'  We  need  not  go  so  far  in  the  present  case ;  all  that 
is  necessary  is,  that  the  plaintiff  should  have  a  right  to  waive  the  wrongful 
act ;  then  the  defendants,  having  got  the  money  of  the  plaintiff  in  their 
hands,  must  pay  it  back  to  him  again. 

Platt,  B.  The  receipt  of  the  money  by  the  bankers  on  the  joint  account 
operated  as  a  receipt  from  both  defendants.  So  that  the  defendants  had 
the  money  of  the  plaintiff  in  their  hands,  and  consequently  he  was  entitled 
to  treat  it  as  money  received  for  his  use. 

Martin,  B.  If  the  case  had  stood  simply  upon  the  taking  of  the  money 
out  of  the  house,  I  should  have  had  some  doubt  whether  the  action  for 
money  had  and  received  would  lie^  for  that  is  an  action  on  a  contract ;  and 
torts  and  contracts  are  of  a  very  different  nature.  I  own,  to  me  the  more 
sensible  rule  is,  that  if  there  be  a  contract,  the  party  should  bring  an  action 
for  money  had  and  received ;  and  if  there  be  a  trespass,  he  should  bring 
trespass  or  trover.  But  when  it  was  proved,  as  in  this  case,  that  after  the 
money  was  taken  both  defendants  went  and  paid  it  into  the  bank  on  their 
joint  account,  that  makes  them  both  responsible  as  upon  a  contract,  for 
they  enter  into  a  contract  with  the  bank  in  respect  of  the  money ;  and 
therefore!  think  that  the  action  for  money  had  and  received  is  maintain- 
able. I  should  always  be  disposed  to  act  upon  the  principle  laid  down  in 
the  case  of  Turner  v,  Cameron's  Coalbrook  Steam  Coal  Company,  which 
treats  the  case  of  a  tort,  as  in  truth  it  is,  a  tort,  and  the  case  of  a  contract, 

as  a  contract. 

BfderefttsefL 
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BUCKLAND  %    JOHNSON. 
In  the  Common  Pleas,  June  7,  1854. 

{Reported  in  16  Commati  Bench  ReportSt  145.] 

The  plaintiff  declared  for  money  had  and  received,  goods  sold  and  de- 
livered, and  money  found  due  upon  an  account  stated,  and  also  **  for  that 
the  defendant  converted  to  his  own  use,  and  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of,  the  plaintiil''s  goods." 

The  defendant  pleaded,  — 

Fourthly,^  as  to  so  much  of  the  declaration  as  related  to  money  payable 
for  money  received  by  the  defendant  to  the  plaintiff's  use,  and  to  the  said 
household  furniture,  glass,  linen,  china,  books,  and  plate,  —  that  the  said 
[money  was  money  received  for,  and  as,  and  being  the  proceeds  of  the  sale 
of  the  goods  in  the  last  count  and  hereinafter  mentioned  ^,  and  that  the 
grievances  in  the  last  count  mentioned,  so  far  as  they  related  to  the  said 
household  furniture,  glass,  linen,  china,  books,  and  plate  were  committed  by 
the  defendant  and  the  said  Thomas  Barber  Johnson  jointly,  and  not  by  the 
defendant  alone,  'which  said  Thomas  Barber  Johnson,  at  and  from  the  time 
of  the  accruing  of  the  causes  of  action  to  which  this  plea  was  pleaded,  until 
and  at  the  time  of  the  recovery  of  the  judgment  thereinafter  mentioned, 
was  with  the  defendant  jointly  liable  to  the  plaintiff  for  the  said  causes 
of  action :  That,  after  the  accruing  of  the  causes  of  action  to  which  that 
plea  was  pleaded,  and  before  that  action,  the  now  plaintiff  commenced,  in 
the  court  of  our  lady  the  Queen  before  her  justices  at  Westminster,  com- 
monly called  the  Court  of  Common  Pleas  at  Westminster,  an  action  at  law 
against  the  said  Thomas  Barber  Johnson,  and  by  his  declaration  in  that 
action  the  now  plaintiff  declared,  and  said,  amongst  other  things,  that  he 
sued  the  said  Thomas  Barber  Johnson  for  money  payable  by  the  said 
Thomas  Barber  Johnson  to  the  plaintiff  for  money  received  by  the  said 
Thomas  Barber  Johnson  to  the  plaintiff's  use ;  and  for  that  the  said  Thomas 
Barber  Johnson  converted  to  his  own  use,  and  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of  the  plaintiff's  goods,  that  is  to  say, 
household  furniture,  household  utensils,  books,  and  pictures;  and  the 
plaintiff  by  his  said  declaration  in  that  action  claimed  500/.  :  That  such 
proceedings  were  thereupon  had  in  the  said  court  in  that  action,  that  after- 

^  Only  80  nmch  of  the  case  is  given  as  relates  to  this  plea.  —  Ed. 

*  The  words  within  brackets  were  inserted,  by  way  of  amendment,  in  sabfltitution  of 
the  following  :  —  "  debt  for  money  received  became  due  from,  and  was  contracted  by, 
the  defendant  jointly  with  Thomas  Barber  Johnson,  and  not  by  the  defendant  alone,  nor 
by  the  two  jointly  and  severally,  but  only  jointly." 
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wards,  and  before  this  action,  the  plaintiff  recovered  against  the  said 
Thomas  Barber  Johnson,  for  and  in  respect  of,  amongst  other  things,  his 
said  claim  for  money  payable  to  him  by  the  said  Thomas  Barber  Johnson, 
and  for  the  said  conversion  to  the  Thomas  Barber  Johnson's  own  use,  and 
the  said  wrongful  deprivation  of  the  plaintiff  of  the  use  and  possession  of 
the  said  household  furniture,  household  utensils,  and  books  by  the  said 
Thomas  Barber  Johnson,  the  sum  of  100^.,  with  136/.  for  costs  of  suit; 
That  the  said  household  furniture,  household  utensils,  and  books  in  the 
declaration  in  the  said  other  action  mentioned  as  aforesaid,  were  and  are 
the  same  identical  goods  as  the  said  goods  which  in  the  declaration  in  this 
action  were  described  as  household  furniture,  glass,  linen,  china,  books,  and 
plate ;  and  that  the  conversion  and  deprivation  thereof,  whereof  the  plain- 
tiff in  the  said  other  action  complained  as  aforesaid,  was  and  is  the  same 
as  the  conversion  and  deprivation  thereof,  whereof  in  this  action  he  bad  in 
his  declaration  complained,  and  to  which  this  plea  was  pleaded ;  and  that 
the  said  claim  in  the  said  other  action  in  respect  of  money  payable  for 
money  received,  included  the  plaintiff's  said*  claim  in  this  action  for  money- 
payable  for  money  received,  and  to  which  the  plea  was  pleaded :  And  that 
the  causes  of  action  whereof  the  plaintiff  in  his  declaration  in  the  other 
action  so  complained  as  aforesaid,  and  in  respect  of  which,  amongst  other 
things,  he  so  as  aforesaid  recovered  the  said  judgment,  included  all  the 
causes  of  action  to  which  this  plea  was  pleaded,  which  judgment  remained 
on  record  in  the  said  court. 

The  plaintiff  replied  taking  issue  upon  the  first,  second,  and  third  pleas, 
and  to  the  fourth  and  fifth  replied  md  tiel  record. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minster in  this  term.  The  facts  which  appeared  in  evidence  were  as 
follows :  — 

The  plaintiff  had  advanced  money  to  the  amount  of  249/.  to  one  Midge- 
ley,  and  on  the  29th  of  May,  1852,  to  secure  those  advances,  Midgeley 
executed  to  him  a  bill  of  sale  of  his  household  furniture.  Midgeley  after- 
wards made  a  second  bill  of  sale  of  the  same  goods  to  one  Perkins,  to  whom 
he  was  indebted  to  the  amount  of  148/.  Perkins,  having  seized  the  goods 
under  his  bill  of  sale,  employed  the  defendant,  who  was  an  auctioneer,  to 
sell  them. 

It  appeared  that  there  were  two  Johnsons,  William  Johnson,  the  father, 
and  Thomas  Barl)er  Johnson,  the  son ;  but  it  did  not  distinctly  appear 
whether  they  carried  on  business  in  partnership,  or  whether  the  son  acted 
as  the  agent  or  servant  of  his  father. 

The  goods  were  sold  by  Thomas  Barber  Johnson;  but  the  father, 
William  Johnson,  the  now  defendant,  was  in  the  auction-room  while  the 
sale  was  going  on,  and  he  received  the  proceeds,  amounting  to  150/.,  and, 
notwithstanding  a  notice  from  the  plaintiff  not  to  part  with  the  money, 
paid  with  it  Perkins's  demand  of  148/.     The  plaintiff,  not  then  knowing 
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that  the  uow  defendant  had  received  the  money,  sued  Thomas  Barber 
Johnson  for  money  had  and  received,  and  for  the  conversion,  and  obtained 
a  verdict  and  judgment  against  him  for  100/.  and  136/.  costs  :  but  the  suit 
produced  no  fruits,  Thomas  Barber  Johnson  having  taken  the  benefit  of 
the  insolvent  debtor's  act,  and  therefore  this  action  was  brought  against 
William  Johnson,  the  father. 

On  the  part  of  the  plaintiff,  it  was  objected  that  the  facts  proved  did 
not  sustain  the  fourth  plea,  the  money  having  been  received  by  the  now 
defendant  only,  and  not  by  the  father  and  sou  jointly ;  and  that  the  plain- 
tiff was  at  all  events  entitled  to  recover  upon  the  count  for  money  had  and 
received,  notwithstanding  there  might  have  been  a  conversion  by  the  two. 

The  learned  judge  inclining  to  think  this  argument  well  founded,  the 
defendant's  counsel  asked  leave  to  abandon  the  plea,  and  plead  de  novo. 
The  learned  judge  having  declined  to  allow  this,  he  was  then  asked  to  per- 
mit the  plea  to  be  amended,  by  striking  out  the  words  "  the  said  debt  for 
money  received  became  due  from,  and  was  contracted  by,  the  defendant 
jointly  with  Thomas  Barber  Johnson,  and  not  by  the  defendant  alone,  nor 
by  the  two  jointly  and  severally,  but  only  jointly,"  and  substituting  for 
them  the  following,  — "  the  said  money  was  money  received  for  and  as 
being  the  proceeds  of  the  sale  of  the  goods  in  the  last  count  and  hereinafter 
mentioned." 

It  was  then  insisted  by  the  defendant's  counsel,  that  the  recovery  in 
the  action  against  Thomas  Barber  Johnson  was  a  bar  to  an  action  against 
the  now  defendant  either  for  the  conversion  of  the  same  goods,  or  for  the 
recovery  of  the  proceeds  thereof. 

The  learned  judge  lefl  the  case  to  the  jury,  who  found  that  the  plea  as 
amended  was  proved ;  and  accordingly  his  lordship  directed  a  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  the  plaintiff  to  enter  a  verdict 
for  148/.  15«.,  if  the  court  should  be  of  opinion  that  the  amendment  was 
improperly  allowed,  or  the  plea  as  amended  afforded  no  defence ;  and  the 
court  to  say,  if  they  thought  the  amendment  ought  to  have  been  made, 
what  terms,  if  any,  should  have  been  imposed. 

Byles^  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  nisi 
accordingly. 

A  rule  nisi  having  been  granted, 

Lush  now  showed  cause. 

Hawkins  and  Finlason,  in  support  of  the  rule. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  I 
think  the  plea  was  properly  amended ;  and  I  think  it  was  substantially 
proved,  as  amended.  I  also  think  that  the  objections  to  the  amendment 
which  have  been  now  urged  by  Mr.  Hawkins,  should  have  been  urged  at 
the  time,  when,  if  there  were  anything  in  them,  they  might  have  been 
removed  by  a  further  amendment.  There  can  be  no  doubt  that  the  plea 
as  amended  was  proved  in  substance :  and  I  think  it  is  equally  clear  that 
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my  Brother  Williams  was  quite  right  in  allowing  the  amendment.  The 
question  which  was  substantially  in  issue  between  the  parties^  and  which 
both  went  down  to  try,  was,  not  whether  the  proceeds  of  the  sale  of  the 
plaintiff's  goods  had  been  received  by  the  defendant  and  his  son  jointly, 
but  whether  there  had  been  a  substantial  recoveiy  by  the  plaintiff  in  the 
former  action,  so  as  to  bar  his  right  to  recover  in  this.  As,  therefore,  the 
amendment  raised  substantially  the  real  point  in  controversy  between 
the  parties,  I  do  not  think  it  ought  to  have  been  allowed  only  upon  the  terms 
of  the  defendant's  paying  the  costs  of  the  day.  The  sole  remaining  ques- 
tion, then,  is,  whether  the  plea  as  amended  affords  an  answer  to  the  action. 
I  think  it  does.  The  authorities  show,  and  indeed  it  is  not  denied,  that, 
if  Thomas  Barber  Johnson,  the  son,  had  received  the  money  as  well  as  con- 
verted the  goods,  and  Buckland  had  sued  him  in  trover,  and  obtained  a 
judgment  against  him,  even  though  it  had  produced  no  fruits,  that  judg- 
ment would  have  been  a  bar  to  another  action  against  him  for  money  had 
and  received.  Upon  the  same  principle,  if  two  jointly  convert  goods,  and 
one  of  them  receives  the  proceeds,  you  cannot,  after  a  recovery  against  one 
in  trover,  have  an  action  against  the  other  for  the  same  conversion,^  or  an 
action  for  money  had  and  received  t-o  recover  the  value  of  the  goods,  for 
which  a  judgment  has  already  passed  in  the  former  action.  Mr.  Finlason 
says,  that,  as  the  plaintiff  recovered  only  100/.  in  the  action  against 
Thomas  Barber  Johnson,  and  the  present  defendant  received  150/.  as  the 
value  of  the  goods,  the  plea  should  at  all  events  only  be  considered  as  a 
bar  to  the  extent  of  100/. :  and  for  this  he  relies  on  Hitchin  v,  CampbelL' 
That  case,  however,  does'  not  sustain  the  position  for  which  it  was  cited. 
It  was  an  action  for  money  had  and  received  by  the  defendant  for  the  use 
of  the  plaintiff;  to  which  the  defendant  pleaded  in  bar,  that  the  plaintiff 
had  brought  an  action  of  trover  against  him  and  one  A.  B.  to  recover 
damages  against  him  for  divers  goods  and  chattels  of  the  plaintiff  supposed 
to  be  converted  by  them  to  their  own  use,  to  which  they  pleaded  the 
general  issue,  and  a  verdict  was  found  for  them  (the  defendants),  and  judg- 
ment was  entered  thereupon,  which  the  present  defendant  now  pleaded  in 
bar  to  this  action,  and  averred  that  the  goods  and  chattels  for  which  the 
action  in  trover  was  brought  were  the  very  same  identical  goods  for  the 
produce  whereof  (by  sale)  the  present  action  was  brought  by  the  plaintiff 
against  the  defendant  for  money  had  and  received  for  the  plaintiff^s  use  :  * 
and,  upon  demurrer,  the  court  held  that  a  judgment  for  the  defendant  in 
trover  is  no  bar  to  an  action  for  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintiff.  As  the  verdict  for  the  defendants  in  the 
action  of  trover  might  have  gone  upon  the  ground  that  the  sale  of  the 
goods  took  place  with  the  plaintiff*s  authorityi  which,  though  it  would 

1  Brinsmead  v.  Harrison,  L.  R.  7  C.  P.  647,  accord,    Lovejoy  v,  Marray,  3  Wall.  1 ; 
Elliott  V.  Hayden,  104  Mass.  180,  contra,  — Ed» 
«  8  Wils.  240 ;  2  BL  W.  779. 
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negative  the  alleged  conversion,  would  be  no  answer  whatever  to  au  action 
for  money  had  and  received,  that  cose  is  obviously  no  authority  on  the 
present  occasion.  The  whole  fallacy  of  the  plaintiff's  argument  arises  from 
his  losing  sight  of  the  fiict,  that,  by  the  judgment  in  the  action  of  trover 
the  property  in  the  goods  was  changed,  by  relation,  from  the  time  of  the 
conversion;  and  that,  consequently,  the  goods  from  that  moment  became 
the  goods  of  Thomas  Barber  Johnson ;  ^  and  that,  when  the  now  defendant 
received  the  proceeds  of  the  sale,  he  received  his  sou's  money,  the  property 
in  the  goods  being  then  in  him.  Some  of  the  authorities  do,  indeed,  seem 
to  lay  it  down  that  it  is  not  the  recovery  only,  but  the  recovery  coupled 
with  the  payment  of  the  damages,  that  changes  the  property.  Thus,  in 
Cooper  V.  Shepherd,'  Tindal,  C.  J.,  delivering  the  judgment  of  the  court, 
says :  **  The  plaintiff  in  trover,  where  no  special  damage  is  alleged,  is  not 
entitled  to  damages  beyond  the  value  of  the  chattel  he  has  lost ;  and,  after 
he  has  once  received  the  full  value,  he  is  not  entitled  to  further  dampen- 
sation  in  respect  of  the  same  loss :  and,  according  to  the  doctrine  of  the 
cases  which  were  cited  in  the  argument,  by  a  former  recovery  in  trover, 
and  payment  of  the  damages,  the  plaintiff's  right  of  property  is  barred, 
and  the  property  vests  in  the  defendant  in  that  action :  see  Adams  v. 
Broughtou,'  and  Jenkins,  4th  Cent.,  Case  88,  where  it  is  laid  down,  '  A.,  in 
trespass  against  £.  for  taking  a  horse,  recovers  damages  :  by  this  recovery, 
and  execution  done  thereon,  the  property  in  the  horse  is  vested  in  £. 
Sulutio  pretii  emptionis  loco  habetur,' "  But,  in  the  fuller  report  of  Adams 
V.  Broiighton  in  Andrews,  18,  where  an  action  of  trover  had  been  brought 
by  Adams  against  one  Mason,  wherein  he  obtained  judgment  by  default, 
and  afterwards  had  final  judgment,  whereupon  a  writ  of  error  was  brought ; 
^  and  another  action  of  trover  was  afterwards  brought  by  Adams  for  the 
Siime  goods  for  which  the  first  action  was  brought  against  Brought  on,  the 
court,  upon  a  motion  to  hold  the  defendant  in  the  second  action  to  bail, 
distinctly  lay  it  down  that  *'  the  property  of  the  goods  is  entirely  altered  by 
the  judgment  obtained  against  Mason,  and  the. damages  recovered  in  the 
first  action  are  the  price  tliereof ;  so  that  he  hath  now  the  same  property 
therein  as  the  original  plaintiff  had  ;  and  this  against  all  the  world.*'  By 
"  damages  recovered,'*  the  court  evidently  did  not  mean  "paid,"  for  a  writ 
of  error  was  then  pending  in  the  first  action.  And  this  is  explained  by  the 
principle  laid  down  by  my  Brother  Parke,  in  King  ».  Hoare,*  "  If  there  be 
a  breach  of  contract,  or  wrong  done,  or  any  other  cause  of  action  by. one 
against  another,  and  judgment  be  recovered  in  a  court  of  record,  the  judg- 
ment is  a  bar  to  the  original  cause  of  action,  because  it  is  thereby  reduced 
to  a  certainty,  and  the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that 
stage ;  and  it  would  be  useless  and  vexatious  to  subject  the  defendant  to 
another  suit  for  the  purpose  of  obtaining  the  same  result.     Hence  the  legal 

^  Brinsniead  v.  Harrison,  L.  R.  6  C  P.  584,  contra,  —  £d. 

«  3  C.  B.  272.  •  2  Stra.  1078.  *  13  M.  &  W.  504. 
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maxim,  Hraimt  in  rem  JudiccUam,*  the  cause  of  action  is  cnanged  into  matter 
of  record,  which  is  of  a  higher  nature,  and  the  inferior  remedy  is  merged  in 
the  higher.  This  appears  to  be  equally  true  where  there  is  but  one  cause 
of  action,  whether  it  be  against  a  single  person  or  many.  The  judgment  of 
a  court  of  record  changes  the  nature  of  that  cause  of  action,  and  prevents 
its  being  the  subject  of  another  suit,  and  the  cause  of  action,  being  single, 
cannot  afterwards  be  divided  into  two.  Thus,  it  has  been  held,  that  if  two 
commit  a  joint  tort,  the  judgment  against  one  is  of  itself,  without  execution, 
a  sufficient  bar  to  an  action  against  the  other  for  the  same  cause.  Brown  v. 
Wootton.^  And  though,  in  the  report  in  Yelverton,  expressions  are  used 
which  at  first  sight  appear  to  make  a  distinction  between  actions  for  un- 
liquidated damages  and  debts,  yet,  upon  a  comparison  of  all  the  reports,  it 
seems  clear  that  the  true  ground  of  the  decision  was  not  the  circumstance 
of  the  damages  being  unliquidated.  Chief  Justice  Popham,  Cro.  Jac.  74, 
states  the  true  ground  :  he  says,  "  If  one  hath  judgment  to  recover  in  tres- 
pass against  one,  and  damages  are  certain,"  (that  is,  converted  into  cer- 
tainty by  the  judgment),  "although  he  be  not  satisfied,  yet  he  shall  not 
have  a  new  action  for  this  trespass.  By  the  same  reason,  e  contra,  if  one 
hath  cause  of  action  against  two,  and  obtain  judgment  against  one,  he  shall 
not  have  remedy  against  the  other ;  and  the  difference  betwixt  this  case 
and  the  case  of  debt  and  obligation  against  two,  is,  because  there  every  of 
them  is  chargeable,  and  liable  to  the  entire  debt ;  and,  therefore,  a  recovery 
ogainst  one  is  no  bar  agaiust  the  other  until  satisfaction."  And  it  is  quite 
clear  that  the  chief  justice  was  referring  to  the  case  of  a  joint  and  several 
obligation,  both  from  the  aigument  of  the  counsel,  as  reported  in  Cro.  Jac., 
and  the  statement  of  the  case  in  Yelverton.  We  do  not  thiuk  that  the 
case  of  a  joint  contract  can,  in  this  respect,  be  distinguished  from  a  joint- 
tort.  There  is  but  one  cause  of  action  in  each  case.  The  paity  injured 
may  sue  all  the  joint  tort-feasors  or  contractors,  or  he  may  sue  one,  subject 
to  the  right  of  pleading  in  abatement  in  the  one  case,  and  not  in  the  other ; 
but,  for  the  purpose  of  this  decision,  they  stand  on  the  same  footing. 
Whether  tlie  action  is  brought  against  one  or  two,  it  is  for  the  same  cause 
of  action.'  The  right  of  action  is  merged  in  the  judgment.  It  is  the  judg- 
ment that  disposes  of  the  matter,  and  not  the  payment. 

Maulb.  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged,  and 
that  the  case  was  a  very  proper  one  for  amendment  at  the  trial.  The 
amendment  asked  for  and  allowed  did  not  alter  the  substance  of  the  plea, 
or  in  any  degree  vary  that  which  was  the  real  question  in  controversy 
between  the  parties,  viz.,  whether  the  plaintiff  had  recovered  against  one 
of  two  joint  tort-feasors,  so  as  to  make  that  recovery  a  bar  to  a  subsequent 
action  against  the  other.  That  question  was  raised  by  the  plea  as  it  ori- 
ginally stood ;  and  it  was  also  raised  by  the  plea  as  amended.     I  do  not 

1  Yelv.  67;  Cro.  Jac  73  ;  F.  Moore,  762. 

*  And  see  the  judgment  of  Batlet,  B.,  in  Lechniere  v.  Fletcher,  1  C.  &  M.  62S. 
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think  it  was  at  all  a  case  for  the  imposition  of  terms  upon  the  defendant. 
Every  plea  is  to  be  taken  subject  to  such  amendments  as  the  law  as  it  now 
stands  permits  the  judge  to  make.  Then  the  plea  as  amended  seems  to  me 
to  be  a  good  plea ;  and,  being  proved,  afforded  a  good  defence  to  the  action. 
It  states,  in  substance,  that  the  money  sought  to  be  recovered  in  this  action 
was  the  proceeds  of  certain  goods  of  the  plaintiff  which  the  now  defendant 
and  Thomas  Barber  Johnson  had  jointly  converted,  and  that  the  plaintiff 
had  sued  Thomas  Barber  Jolinson  for  that  conversion,  and  recovered  a 
verdict  against  him  for  100/.,  the  value  of  the  goods  so  converted.  That 
seems  to  me  to  afford  a  substantial  answer  to  the  action.  In  an  action  of 
trover,  the  plaintiff  may  not  always  recover  the  fiill  value  of  the  thing  con- 
verted ;  and,  if  it  had  been  shown  here  that  the  plaintiff  hfid  not  recovered 
the  full  value  of  the  goods  in  question  in  the  former  action,  I  will  not  say 
what  the  consequences  might  have  been.  But  here  we  must  take  it  that 
the  plaintiff  did  recover  the  full  value  in  the  former  action.  Having  his 
election  to  sue  in  trover  for  the  value  of  the  goods  at  the  time  of  the  sale, 
or  for  the  proceeds  of  the  sale  as  money  had  and  received,  the  plaintiff 
elected  the  former  remedy,  and  he  has  obtained  a  verdict  and  judgment. 
He  has,  therefore,  got  what  the  law  considers  equivalent  to  payment,  viz., 
a  judgment  for  the  full  value  of  the  goods.  It  appears  upon  the  plea  and 
upon  the  evidence,  that  the  sum  actually  received  by  the  present  defendant 
as  the  proceeds  of  the  sale  exceeded  the  amount  for  which  the  plaintiff 
recovered  judgment  in  the  former  action.  But,  when  the  plaintiff  made 
his  election  to  sue  in  trover  for  the  value  at  the  time  of  the  sale,  he  was 
1)ound  by  the  estimate  of  the  jury.  The  circumstance  of  the  present  de- 
fendant's having  been  a  joint  converter,  or  a  stranger,  makes,  I  think,  no 
difference.  If  he  were  a  stranger,  the  plaintiff,  having  once  recovered  in 
respect  of  the  same  goods,  cannot  recover  again  the  same  thing  against 
somebody  else.  There  is  an  end  of  the  transjiction.  Having  once  recov- 
ered a  judgment,  his  remedy  was  altogether  gone :  his  claim  was  satisBed 
as  against  all  the  world.  He  was  in  fact  in  the  position  of  a  person  whose 
goods  had  never  been  converted  at  all.     For  these  reasons,  I  think  the 

rule  should  be  discharged.^ 

Eule  discharged. 

^  The  opinions  given  by  Cresswell  and  Crowder,  JJ.,  in  favor  of  plaintiff  have 
been  omitted.  —  £d. 
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ANDEEWS  V.  HAWLEY. 
In  the  Exchequer,   Mat  26,    1857. 

[Reported  in  26  Law  Journal  Reports^  828.] 

The  declaration  stated,  that  the  plaintiff  carried  on  business  as  a  trader, 
and  that  certain  persons  were  indebted  to  him  ;  that  the  defendant  induced 
them  by  false  and  fraudulent  representations  to  withhold  from  the  plaintiff 
the  monies  due  to  him,  or  to  discontinue  dealings  with  him  ;  and  that  the 
defendant  also,  by  fraudulently  proceeding  without  the  consent  or  authority 
of  the  plaintiff,  and  against  his  will,  but  using  his  name,  obtained  from  cer- 
tain persons  divers  sums  due  from  them  to  the  plaintiff,  whereby  the  plain- 
tiff was  delayed  in  recovering  the  same,  etc. 

Second  count  for  money  received. 

Pleas.     Not  guilty,  and  never  indebted. 

At  the  trial  before  Cress  well,  J.,  at  the  last  summer  assizes  for  Surrey, 
it  appeared  that  the  defendant  was  an  attorney  who  had,  prior  to  Septem- 
ber, 1854,  been  employed  by  the  plaintiff  to  collect  debts  for  him.  At  that 
time  one  Pugh  was  engaged  as  traveller  for  the  plaintiff  under  some  agree- 
ment, by  which  he  was  to  be  remunerated  out  of  the  profits.  In  September, 
1854,  Pugh  (who  it  appeared  was  an  uncertificated  bankrupt)  was  dis- 
charged by  the  plaintiff,  and  soon  after  the  defendant  sent  to  the  plaintiff, 
on  Piigh's  behalf,  a  written  notice  of  *'  dissolution  of  partnership,"  and  also 
addressed  to  the  customers  of  the  plaintiff  a  circular,  stating  that  he  was 
authorized  by  the  firm  of  *'  Andrews  &  Pugh"  to  collect  the  debts  of  the 
firm,  and  demanding  payment  of  their  account.  By  this  means  the  defend- 
ant received  from  one  customer  the  sum  of  lOOZ.  and  from  another  71/. 
There  was  evidence  that  the  plaintiff*  had  incurred  an  expense  of  25/.  in 
counteracting  these  proceedings,  by  sending  out  circulars,  etc.^ 

It  appeared  further,  that  Pugh  was  indebted  to  the  defendant  in  a  much 
greater  amount  than  the  sums  received,  and  that  they  were  paid  over  to 
Pugh.  The  plaintiff  swore  positively  that  he  had  never  heard  of  any  claim 
on  the  part  of  Pugh  to  be  partner  until  he  received  the  defendant's  letter ; 
that  he  then  called  upon  him  and  told  him  so,  and  distinctly  stated  that 
Pugh  was  not  a  partner ;  that  the  defendant  himself  admitted  that  until 
then  Pugh  had  described  himself  as  a  traveller,  and  not  as  partner,  and 
that  he,  the  defendant,  always  believed  him  to  be  traveller  until  he  had 
been  advised  that  he  was  a  partner.  For  the  defendant  reliance  was 
placed  on  the  fact  that  he  had  consulted  counsel  on  the  question,  and 
acted  on  counseFs  advice ;  but  no  written  case  laid  before  counsel  was  pro- 

^  Bat  this  was  not  stated  in  the  declaration  as  special  damage. 
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duced,  and  it  did  not  appear  on  what  statement  of  facts  counsel  had  ad- 
vised, further  than  that  it  was  on  ,an  oral  statement  of  Pugh.  Moreover, 
the  advice  which  the  counsel  gave  was,  that  Pugh,  as  partner,  was  entitled 
to  recover  the  debts,  and  the  circular  letter  which  counsel  had  suggested  to 
be  sent  to  the  customers  stated  that  the  partnership  had  been  dissolved, 
and  that  the  debts  were  not  to  be  paid  to  the  plaintiff  but  to  Pugh.  And 
in  a  suit  between  the  plaintiff  and  Pugh  in  equity,  an  interim  order  had 
been  made  restraining  either  party  from  receiving  the  debts. 

The  learned  judge  left  it  to  the  jury,  whether  the  letters  were  written 
bona  fide  in  consequence  of  counsel's  opinion,  that  Pugh  might  legally  au- 
thorize the  defendant  to  use  the  plaintiff's  name,  or  with  the  intention  of 
leaving  the  customers  to  suppose  that  the  plaintiff  had  actually  authorised 
the  defendant  to  write. 

The  jury  found  that  the  letters  were  not  written  honaflde^  and  the 
learned  judge  directed  a  verdict  for  the  plaintiff.  His  lordship  had  ex- 
pressed an  opinion  that  the  former  part  of  the  special  count  was  not  proved, 
nor  any  part  of  the  special  damage  beyond  the  receipt  of  the  money ;  but 
that  at  all  events,  either  on  the  special  count  or  the  common  count,  the 
jury  might  give  the  amoimt  of  the  sums  received.  The  jury  found  for  the 
plaintiff  for  171/. 

Shee^  Serjt.,  had  obtained  a  rule  last  term  to  set  aside  the  verdict  and  for 
a  new  trial,  on  the  grounds  that  the  judge  misdirected  the  jury  in  telling 
them  that  if  the  letters  were  fraudulently  and  not  bona  fide  written  they 
must  find  for  the  plaintiff  on  the  latter  portion  of  the  first  count,  or  on  the 
second  count,  for  171/. ;  that  the  verdict  was  contrary  to  the  evidence; 
that  no  fraud  on  the  part  of  the  defendant  was  proved,  and  that  the  judge 
should  have  so  directed  the  jury ;  that  the  sum  of  171/.  was  not  recoverable 
on  the  common  count,  and  that  the  judge  should  have  so  directed  the  jury ; 
and  also  that  the  plaintiff  could  not  recover  on  the  ground  that  he  had 
recovered  the  money  from  other  parties.^  The  rule  was  also  to  arrest  the 
judgment  on  the  special  count. 

E,  James  and  Hawkins,  for  the  plaintiff.  There  was  no  misdirection,  and 
the  right  question  was  left  to  the  jury.  Notwithstanding  the  relation  of 
attorney  and  client  between  Pugh  and  the  defendant,  and  the  fact  that  the 
defendant  took  counsel's  opinion,  the  question  was  whether  the  defendant 
acted  bona  fide, 

[Bramwell,  B.  Undoubtedly  the  merely  obtaining  of  counsel's  opinion 
will  not  protect  an  attorney  if  he  has  not  acted  bona  fide.  And  everything 
depends  on  the  case  laid  before  counsel,  as  to  which  there  was  here  no  evi- 
dence ;  and  it  does  not  appear  that  counsel  would  have  given  such  advice 
had  he  known  all  that  the  defendant  knew.] 

^  It  appeared  on  the  affidavits  that  the  plaintiff  had  received  a  composition  of  80^ 
on  the  debt  of  100/.  The  rale  was  granted  also  on  the  gronnd  of  surprise,  bnt  on  that 
ground  it  was  not  sustained. 


622  ANDREWS  V.   HAWLEY.  [CHAP.  VL 

[Martin,  R  Nor  did  the  defendant,  in  fact,  follow  counsel's  advice, 
which  was  that  Pugh  might  recover  the  debts,  not  that  the  defendant 
might  represent  that  Pugh  and  the  plainti£f  authorized  him  to  apply  for 
them.  That  was  a  very  different  thing,  and  it  is  clear  the  learned  judge  at 
the  trial  thought  so.] 

There  was  ample  evidence  of  mala  fides  on  the  part  of  the  defendant,  for 
there  was  evidence  that  he  knew  the  falsehood  of  Pugh's  pretence  that  he 
was  a  partner. 

[Martin,  B.     There  was  no  pretext  for  supposing  a  partnership.] 

Then  as  to  the  amount  of  the  verdict,  the  damages  were  unliquidated  ; 
the  jury  might  have  given  more  than  171/. 

[Bramwbll,  B.  No  doubt :  but  did  not  the  learned  judge  in  effect  direct 
the  jury  that  if  they  found  for  the  plaintiff,  that  was  the  proper  measure  or 
amount  of  damages  1] 

He  said  they  might  find  that  amount ;  not  that  they  must. 

[Bramwell,  B.  But  is  any  substantial  damage  recoverable  under  the 
special  count  1  The  debts  are  still  recoverable,  and  a  great  part  has  been 
recovered  by  the  plaintiff.  There  was  no  evidence  that  he  was  prevented 
from  recovering  damages,  except  that  the  actual  receipt  of  the  money  by 
the  defendant  was  negatived.] 

The  amount  can  be  recovered,  at  all  events,  under  the  common  count,  on 
the  principle  that  the  tort  may  be  waived,  the  debts  having  been  recovered 
professedly  on  behalf  of  the  plaintiff  as  well  as  Pugh. 

{Bramwell,  B.  In  this  veiy  action  you  are  setting  up  the  receipt  as  a 
tort,  and  are  claiming  to  recover  at  all  events  nominal  damages  on  a  count 
of  which  that  is  the  gist] 

The  count  for  money  received  is  separate,  and  on  that  count  the  defend- 
ant's receipt  of  the  money  may  be  adopted  by  the  plaintiff. 

[Pollock,  C.  B.  The  receipt  was  found  to  have  been  fraudulent,  and  to 
have  been  really  on  behalf  of  Pugh.  It  is  therefore  as  if  the  money  due  to 
the  plaintiff  had  been  received  by  the  defendant  for  Pugh.  Now,  does  the 
doctrine  of  adopting  a  toft  apply  where  it  was  not  an  act  professedly  done 
on  the  behalf  of  the  party  who  proposes  to  adopt  it  1] 

The  money  was  received  professedly  on  the  behalf  of  Andrews,  the  plain- 
tiff, as  well  as  Pugh,  and  the  pUintiff  can  adopt  the  receipt  as  a  receipt  by 
his  agent. 

S/ieey  Serjt.,  and  Garth,  for  the  defendant,  in  support  of  the  rule.  There 
was  no  evidence  of  mala  fides. 

[Bramwell,  B.  There  was  abundant  evidence  of  it.  Assuming  that  the 
defendant  did  everything  on  counsel's  advice,  the  evidence  shows  that  the 
defendant  knew  more  than  it  appears  counsel  did.] 

[Martin,  B.  It  also  appears  that  the  defendant  did  not  confine  himself 
to  acting  simply  in  accordance  with  counsel's  advice,  for  there  was  a  great 
difference  between  writing  to  the  customers  that  Andrews  and  Pugh  author- 
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ized  him  to  apply  for  the  debts,  and  merely  writing  that  they  must  pay 
Pugh,  which  would  have  put  the  customers  on  their  guard.  Everything, 
again,  was  done  behind  the  plaintiff's  back.] 

The  action  is  not  maintainable  on  the  special  count,  even  assuming  fraud. 
The  injury  is  to  the  debtors.  They  are  bound  to  pay  the  plaintiff.  It  does 
not  appear  that  he  is  in  the  least  delayed,  much  less  prevented  from  re- 
covering. They  can  recover  the  amount  from  the  defendant  as  money  had 
and  received ;  and  if  the  plainti£f  can  recover  it  from  the  defendant  as  well 
OS  from  them,  the  result  will  be  that  the  defendant  will  repay  it,  and  the 
plaintiff  recover  it  twice  over.  All  the  actions  for  fraudulent  representation, 
apart  from  special  damages,  are  by  the  parties  to  whom  the  fraudulent  rep- 
resentations have  been  made,  and  from  whom  money  or  goods  have  been 
obtained  by  means  thereof. 

[Pollock,  C.  B.  Supposing  that  A.  obtains  the  goods  of  B.  from  his 
bailee  C.  by  a  false  representation  to  C,  cannot  B.  sue  A.  for  the  conver- 
sion f] 

That  is  a  different  case :  it  is  a  case  of  specific  property,  which  has  been 
converted  and  disposed  of  by  the  defendant,  and  of  which  the  plaintiff  has 
been  deprived  by  the  defendant. 

[Pollock,  C.  B.  No  doubt  the  case  of  money  is  different  in  that  respect, 
but  do  the  cases  differ  in  principle  f\ 

It  is  conceived  they  do  :  for  the  damage  is  to  the  debtor,  and  he  has  the 
right  of  action. 

[Watson,  B.  Why  should  not  the  plaintiff  have  a  right  of  action  as 
well  ]] 

Because  he  has  sustained  no  damage.  Why  should  he  recover  his  debts 
twice  over  1 

[Pollock,  C.  B.  He  ought  not,  and  should  refund  what  he  has  received 
of  them  twice  over.] 

But  noil  constat  that  he  may  not  recover  the  whole.  The  plaintiff  can 
no  more  maintain  this  action  than  a  banker  could  have  sued  a  party  for 
forging  the  signature  of  a  customer  to  a  cheque,  before  the  forgery  was 
made  felony.  Nor  is  the  plaintiff  in  any  better  position  on  one  count  than 
the  other ;  the  second  count  is  that  the  same  case  expanded  on  the  recoi*d, 
which  is  proved  under  the  common  count ;  'and  if  he  cannot  recover  under 
one  count,  he  cannot  upon  the  other.  No  special  damage  that  is  alleged 
was  proved,  and  the  money  claimed  cannot  be  recovered,  either  as  general 
damage  under  the  special  count,  nor  as  money  received  to  the  plaintiffs  use 
under  the  indebitatus  count. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  action  is  in  some  form 
maintainable,  on  the  facts  proved  ;  and  we  are  also  all  of  opinion  that  there 
was  no  misdirection.  The  only  question  is  as  to  the  form  of  count  on 
which  the  defendant  is  liable  to  the  amounts  claimed  and  the  amount  recov- 
erable ;  as   to  which  we  think  that  the  plaintiff  certainly  ought  not  to 
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recovfir  from  the  defendant  any  sums  he  has  received  from  his  debtors ;  so 
that  the  verdict  must  be  reduced  by  those  amounts,  whatever  they  are,  as 
he  c^.noot  be  allowed  to  recover  them  twice  over.  This,  probably,  will 
leave  so  little  to  be  disputed,  that  the  defendant  would  hardly  press  for  a 
new  trial,  even  if  he  were  entitled  to  it. 

BramweelLi  B.  There  was  no  misdirection,  nor  was  there  any  want  of 
evidence.  And  beyond  all  doubt  the  defendant  will  have  to  repay  the 
money  he  has  received  (so  far  as  it  has  not  already  been  received  by  the 
plaintiff  from  his  debtors),  leaving  the  defendant  to  recover  it,  if  he  can, 
from  Pugh.  The  only  question  is,  as  to  whether  the  claim  iq  in  the  nature 
of  special  damage  under  the  special  count,  or  general  damage,  or  money 
received  to  the  plaintiflfs  use  under  the  indebitatus  count 

Martin,  B.  In  my  opinion  it  is  recoverable  as  general  damage  under 
the  special  count. 

Watson,  B.  There  was  no  misdirection,  and  there  was  abundant  evi- 
dence. The  only  question  is  as  to  the  form  in  which  the  money  is  recov- 
erable. J^vle  diackargedL 


JOHN  CATTS,  Plaintiff  in  Error  v.  JAMES  PHALEN  &  FRANCIS 

MORRIS,    DEFENDANTS   IN    ErROR. 

In  thb  Suprbmb  Court  of  the  United  States,  January  Term,  1844. 

[Reported  in  2  Howard,  876.] 

This  case  was  brought  up  by  writ  of  error,  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia  and  county,  of  Alexandria. 

The  facts  were  these  :  — 

The  State  of  Virginia,  in  and  prior  to  the  year  1834,  passed  several  acts 
authorizing  a  lottery  to  be  drawn  for  the  improvement  of  the  Fauquier  and 
Alexandria  turnpike  road. 

In  1839,  certain  persons  acting  as  commissioners  made  a  contract  with 
James  Phalen  and  Francis  Morris,  of  the  city  of  New  York,  by  which 
Phalen  and  Morris  were  authorized,  upon  the  terms  therein  mentioned,  to 
draw  these  lotteries.  They  proceeded  to  do  so,  and  employed  Catts  to 
draw  the  tickets  from  the  wheel.  The  following  extract  from  the  bill  of 
exceptions  sets  forth  the  other  facts  in  the  case. 

'^That  the  plaintiffs  (Phalen  and  Morris)  before  the  drawing  of  such 
lottery,  employed  the  defendant  (Catts)  to  perform  the  manual  operation 
of  drawing  with  his  own  hand,  out  of  the  lottery  wheel  prepared  for  the 
purpose,  the  tickets  of  numbers  therein  deposited  by  them,* in  order  to  be 
drawn  thereout  by  the  defendant,  without  selection  and  by  chance,  as  each 
ticket  of  numbers  successively  and  by  chance  presented  itself  to  his  hand 
when  inserted  in  the  wheel,  and  which  tickets  of  numbera,  when  so  drawn 
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out  in  a  certain  order,  were  to  determine  the  prizes  to  such  lottery  tickets 
as  the  plaintiffs  had  disposed  of,  or  still  held  in  their  own  hands,  according 
as  the  tickets  of  numbers  so  drawn  out  corresponded  with  the  numbers  on 
the  face  of  such  lottery  tickets  respectively. 

''  That  the  defendant,  before  the  drawing  of  the  said  lottery,  and  after 
he  was  employed  to  draw  out  the  tickets  of  numbers  as  aforesaid,  fraudu- 
lently procured  and  employed  one  William  Hill  to  purchase  of  the  plaintiffs, 
at  their  office  in  Washington,  with  money  given  by  defendant  to  said  Hill 
for  the  purpose,  a  certain  ticket  in  the  said  lottery  for  him,  the  defendant, 
but  apparently  as  for  the  said  Hill  himself. 

''That  the  said  Hill  did  accordingly  purchase  such  ticket  of  the- plaintiffs 
at  their  said  office,  apparently  as  for  himself,  and  really  for  defendant,  and 
with  money  furnished  to  said  Hill  by  defendant  as  aforesaid,  and  delivered 
such  ticket  to  defendant  before  the  drawing  of  said  lottery. 

"  That  defendant,  being  in  possession  of  such  ticket  so  purchased  for  him 
as  aforesaid,  did,  on  the  said  —  December,  1840,  at  the  county  aforesaid, 
undertake  and  proceed,  in  pretended  pursuance  and  execution  of  his  said 
employment  in  behalf  of  the  plaintiffs,  to  draw  out  of  the  said  lottery 
wheel,  with  his  own  hand,  the  said  tickets  of  numbers,  whilst  at  the  same 
time  he  had  fraudulently  concealed  in  the  cuff  of  his  coat  certain  false  and 
fictitious  tickets  of  numbers  fraudulently  prepared  by  him,  which  exactly 
corresponded  in  numbers  with  the  numbers  on  the  face  of  the  ticket  so 
held  by  him  as  aforesaid,  and  fraudulently  prepared  in  the  similitude  of 
the  genuine  tickets  of  numbers  which  had  been  deposited  in  the  said  lottery 
wheel  for  the  purpose  of  being  drawn  out  by  defendant,  without  selection 
and  by  chance  as  aforesaid. 

**  That  defendant,  when,  under  pretence  of  drawing  out  such  genuine 
tickets  of  numbers,  he  inserted  his  hand  into  the  said  lottery  wheel,  fraud- 
ulently and  secretly  contrived,  without  drawing  out  any  of  the  genuine 
tickets  of  numbers  deposited  in  said  wheel,  to  slip  between  his  finger  and 
thumb  the  said  false  and  fictitious  tickets  of  numbers  before  concealed  ii: 
his  cuff  as  aforesaid,  und  produced  and  exhibited  the  same  to  the  agent  of 
the  plaintiffs,  and  other  persons  then  and  there  present  and  superintending 
the  drawing  of  said  lottery,  as  and  for  genuine  tickets  of  numbers  properly 
drawn  from  the  said  wheel ;  by  reason  of  which  fraudulent  contrivance,  the 
number  of  the  lottery  ticket  so  purchased  for  defendant,  and  in  his  pos- 
session as  aforesaid,  was  registered  in  the  proper  books  kept  for  that  pur- 
pose by  the  plaintiffs,  as  the  ticket  entitled  to  a  prize  of  $15,000,  so  as  to 
enable  the  holder  of  such  ticket  to  demand  and  receive  of  the  plaintiffs  the 
amount  of  such  prize,  with  a  deduction  of  fifteen  per  cent. 

"That  the  defendant  afterwards,  in  the  month  of  February,  1841,  again 
fraudulently  procured  and  employed  the  said  Hill,  in  consideration  of  some 
certain  reward  to  be  allowed  him  out  of  the  proceeds  of  such  pretended 
prize,  to  present  the  said  lottery  ticket  as  a  ticket  held  by  himself  to  the 

VOL.  II.  —  40 
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plaintiffs,  at  their  office  in  New  York,  and  there  demand  and  receive  of 
them  as  for  himself,  but  for  defendant's  use  and  benefit,  payment  of  the 
said  pretended  prisse,  and  for  that  purpose  the  defendant  delivered  the  said 
lottery  ticket  to  said  Hill,  who  did  accordingly  present  the  same  to  plain- 
tiffs at  their  said  office,  and  then  and  there  received  of  them,  as  for  himself 
and  really  and  secretly  for  the  defendant,  the  amount  of  such  prize,  with 
such  deduction  of  fifteen  per  cent  as  aforesaid." 

Phalen  and  Morris  brought  an  action  in  the  circuit  court  against  Catts.to 
recover  back  the  amount  which  was  thus  paid,  viz.  :  $12,500.  The  declaim 
ration  contained  three  counts,  two  of  which  were  abandoned  at  the  trial ; 
the  one  retained  being  for  money  had  and  received  by  the  defendant  below 
(Catts)  to  the  use  of  the  plaintiffs. 

The  facts  above  set  forth  were  not  controverted,  but  the  defendant  relied 
upon  a  law  of  Virginia  (to  take  effect  from  the  1st  of  Januaiy,  1837), 
passed  for  the  suppression  of  lotteries ;  and  also  upon  his  being  an  infant, 
under  the  age  of  twenty-one  years,  when  the  lottery  in  question  was 
drawn. 

Whereupon  the  defendant  prayed  the  court  to  instruct  the  jury  as 
follows,  to  wit :  — 

"  If  the  jury  shall  believe,  from  the  said  evidence,  that  the  said  lottery 
was  drawn  under  the  said  act  of  the  Commonwealth  of  Virginia,  and  the 
said  contract  so  given  in  evidence  as  aforesaid,  that  then  the  said  lottery 
was  illegal ;  and  if  plaintiffs  paid  the  amount  of  said  prize,  under  the  belief 
that  said  ticket  had  been  fairly  drawn,  the  plaintiffs  cannot  recover.  And 
if  the  jury  shall  further  believe,  from  the  said  evidence,  that  in  December, 
1840,  when  the  said  lottery  was  drawn,  said  defendant  was  an  infant  under 
the  age  of  twenty-one  years,  that  then  the  plaintiffs  are  not  entitled  to 
recover  in  this  action." 

Which  instruction  the  court  refused ;  to  which  refusal  of  the  court  the 
defendant  excepts,  and  this,  his  bill  of  exceptions,  is  signed,  sealed,  and 
ordered  to  be  enrolled,  this  9th  day  of  June,  1842. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  $12,500,  to  bear 
interest  from  15th  March,  1841. 

Upon  this  exception,  the  case  ctxme  up  to  this  court 

Coxe  and  Semmes  for  the  plaintiff  in  error. 

Jones  and  Brent  for  the  defendants  in  error. 

Mr.  Justice  Baldwin  delivered  the  opinion  of  the  court. 

Phalen  and  Morris  brought  an  action  in  the  court  below,  to  recover  from 
Catts  the  sum  of  $12,500,  which  they  alleged  he  had  received  for  their  use, 
and  being  so  indebted,  promised  and  assumed  to  pay,  to  which  the  plaintiff 
plead  the  general  issue. 

It  appeared  in  evidence  on  the  trial,  that  the  legislature  of  Virginia  had 
authorized  lotteries,  to  raise  money  for  improving  a  turnpike  road  in  that 
State,  which  were  placed  under  the  superintendence  of  commissioners  ap- 
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pointed  under  those  laws,  who  by  articles  of  agreement  contracted  with 
the  plaintiffs  to  manage  and  conduct  the  drawing  of  the  lotteries  authorized 
bj  the  laws,  on  certain  terms  therein  stipulated,  one  of  which  took  place  in 
Virginia,  under  the  circumstances  set  forth  in  the  statement  of  the  case  by 
the  reporter. 

In  the  argument  for  the  plaintiff  in  error  here,  it  has  been  contended 
that  this  lottery  was  illegal  by  the  suppressing  act  of  1834,  which  pre- 
cluded a  recovery  of  the  money  he  received ;  but  as,  in  our  opinion,  this 
cause  can  be  decided  without  an  examination  of  that  question,  we  shall 
proceed  to  the  other  points  of  the  case,  assuming  fur  present  purposes  the 
illegality  of  the  lottery. 

Taking,  as  we  must,  the  evidence  adduced  by  the  plaintiffs  below,  to  be 
in  all  respects  true  after  verdict,  the  facts  of  the  case  present  a  scene  of  a 
deeply  concocted,  deliberate,  gross,  and  most  wicked  fraud,  which  the  de- 
fendant neither  attempted  to  disprove  or  mitigate  at  the  trial,  the  conse- 
quence of  which  is,  that  he  has  not,  and  cannot  have  any  better  standing 
in  court  than  if  ho  had  never  owned  a  ticket  in  the  lottery,  or  it  had  never 
been  drawn.  So  far  as  he  is  concerned,  the  law  annuls  the  pretended  draw- 
ing of  the  prize  he  claimed ;  and  in  point  of  law,  he  did  not  draw  the 
lottery;  his  fraud  avoids  not  only  his  acts,  but  places  him  in  the  same 
position  as  if  there  had  been  no  drawing  in  fact,  and  he  had  claimed  and 
received  the  money  of  the  plaintiffs,  by  means  of  any  other  false  pretence ; 
and  he  is  estopped  from  avowing  that  the  lottery  was  in  fact  drawn. 

Such  being  the  legal  positiou  of  Catts,  the  case  before  us  is  simply  this  : 
Phalen  and  Morris  had  in  their  possession  $12,500,  either  in  their  own 
nght,  or  as  trustees  for  others  interested  in  the  lottery,  no  matter  which ; 
the  legal  right  to  this  sum  was  in  them ;  the  defendant  claimed  and  re- 
ceived it  by  false  and  fraudulent  pretences,  as  morally  criminal  as  by 
larceny,  forgery,  or  perjury ;  and  the  only  question  before  us  is,  whether 
he  can  retain  it  by  any  principle  or  rule  of  law. 

The  transaction  between  the  parties  did  not  originate  in  the  drawing  of 
an  illegal  lottery ;  the  money  was  not  paid  on  a  ticket  which  was  entitled 
to,  or  drew  the  prize ;  it  was  paid  and  received  on  the  false  assertion  of 
that  fact ;  the  contract  which  the  law  raises  between  them  is  not  founded 
on  the  drawing  of  the  lottery,  but  on  the  obligation  to  refund  the  money 
which  has  been  received  by  falsehood  and  fraud,  by  the  assertion  of  a  draw- 
ing which  never  took  place.  To  state  is  to  decide  such  a  case,  even  if  the 
instructions  prayed  by  the  defendant  had  been  broader  than  they  were. 
The  instructions  prayed  were,  1.  That  if  the  jury  believed  from  the  evi- 
dence, that  the  lottery  was  drawn  under  the  law  of  Virginia,  and  the  con- 
tract referred  to,  then  the  lottery  was  illegal;  and  if  plaintiffs  paid  the 
amount  of  said  prize,  under  the  belief  that  said  ticket  had  been  fairly 
drawn,  the  plaintiff  cannot  recover.  2.  That  if  the  jury  shall  believe  from 
the  evidence,  that  in  December,  1840,  when  the  lottery  was  drawn,  the 
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defendant  was  an  infimt,  the  plaintiffs  are  not  entitled  to  recover  in  this 
action. 

A  party  cannot  assign  for  error  the  refusal  of  an  instruction  to  which  he 
has  not  a  right  to  the  full  extent  as  stated,  and  in  its  precise  terms ;  the 
court  is  not  bound  to  give  a  modified  instruction  varying  from  the  one 
prayed :  here  they  were  asked  to  instruct  the  jury,  that  the  belief  of 
the  plaintiff  that  tho  ticket  had  been  fairly  drawn,  and  the  consequent 
payment,  prevented  a  recovery,  without  referring  to  the  fact  in  evidence, 
that  that  belief  was  caused  by  the  false  and  fraudulent  assertions  of  the 
defendant. 

The  second  instruction  asked  was,  that  the  plaintifiB  could  not  recover,  if 
the  defendant  was  a  minor  in  December,  1840,  which  the  court  properly 
refused,  because  they  were  not  asked  to  decide  on  the  effect  of  his  minority 
when  the  money  was  received  in  February,  1841 ;  and  because,  if  he  had 
then  been  a  minor,  it  would  have  been  no  defence  to  an  action  founded  on 
his  fraud  and  falsehood. 

The  firat  instruction,  if  granted,  would  have  excluded  from  the  considera- 
tion of  the  jury,  all  reference  to  the  fraud  which  produced  such  belief  in 
the  plaintiff,  and  they  must  have  given  it  the  same  effect,  whether  it  was 
founded  in  fact,  or  caused  by  the  false  asseveration  of  the  £»ct  by  the  de- 
fendant, knowing  it  was  a  falsehood,  and  thus  depriving  the  jury  of  the 
right  to  decide  on  the  whole  evidence. 

The  second  instruction  asked  would,  if 'granted,  have  also  taken  from 
the  jury  the  right  of  finding  for  the  plaintiff,  if  the  defendant  had  been  of 
full  age  when  the  fraud  was  successfully  consummated  by  the  receipt  of 
the  money,  which  was  the  only  fact  on  which  the  law  could  raise  a  promise 
to  repay,  for  certainly  none  could  be  raised  at  any  previous  time ;  so  that 
had  these  instructions  been  given,  the  verdict  must  have  been  rendered  for 
the  defendant  without  taking  into  view  the  only  evidence  on  which  the 
plaintiff  relied,  whether  it  was  available  in  law  or  not. 

For  these  reasons,  the  judgment  of  the  circuit  court  is  affirmed,  with 
oosts.^ 


MALACHI  THOMPSON  v.   EBENEZER  B.    HOWARD. 
In  the  Supreme  Court  of  Michigan,  February  26,  1875. 

[Reported  in  81  Michigan  ReportSf  S09.] 

Error  to  Kalamazoo  Circuit. 
J,  L,  Hawes  for  plaintiff  in  error. 

Arthur  Brouniy  Dwight  May,  and  Hoyt  Post  for  defendant  in  error. 
Graves,  C.  J.     The  plaintiff  sued  the  defendant  in  case  to  recover  of  him 
for  having,  as  he  alleged,  enticed  into  his  service  and  harbored  his  minor 

^  Northwestern  Ids.  Go.  v.  Elliott,  7  Sawyer,  17,  oeoonL  ^  £o. 
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son,  a  young  man  about  nineteen  years  of  age.  The  evidence  went  to  show 
that  the  parties  having  been  near  neighbors  in  Cooper,  Kalamazoo  County, 
the  defendant  removed  to  Missouri,  and,  without  plaintiff's  knowledge  or 
assent,  and  agaiust  his  wishes  and  desire,  persuaded  and  induced  the  young 
man  to  leave  his  father,  the  plaintiff,  and  go  to  defendant's  place  in  Mis- 
souri, and  there  work  for  the  latter  on  his  promise  of  wages ;  that  the  de- 
fendant, besides  holding  out  inducements  to  the  young  man  to  go  and  enter 
his.  service,  furnished  money  to  pay  his  fare,  and  that  in  consequence  he 
went  to  Missouri  about  the  23d  of  May,  1870,  and  worked  for  defendant 
and  remained  there  until  April,  1871,  when  an  elder  brother,  who  was  sent 
after  him  by  plaintiff,  induced  him  to  return. 

The  main  defence  to  the  action  consisted  of  evidence,  admitted  under 
objection,  that  shortly  before  this  action  was  brought  the  plaintiff  sued  the 
defendant  in  assumpsit  before  a  justice,  to  recover  on  the  basis  of  contract 
for  the  minor's  services  ;  that  the  cause  was  brought  to  trial  before  a  jury, 
and  a  hearing  had  upon  the  merits ;  that  the  case  was  submitted,  but  sub- 
sequently discontinued  after  a  disagreement  of  the  jury. 

This  course  of  the  plaintiff,  the  defendant  claimed,  constituted  a  decisive 
election  by  the  former  to  treat  the  transaction  as  one  of  contract  and  not 
tort,  and  he  insisted  the  proceedings  effectually  put  an  end  to  any  rig^t  the 
plaintiff  may  have  had  before,  or  might  otherwise  have  had,  to  count  upon 
the  procurement  of  the  young  man  to  leave  his  father  and  serve  defendant, 
as  a  tortious  act. 

In  regard  to  this  part  of  the  case,  the  court  told  the  jury  in  substance, 
that  it  was  competent  for  the  plaintiff  to  ignore  the  ground  of  tort  involved 
in  the  defendant's  arrangement  with  the  minor,  and  to  treat  the  transaction 
as  one  of  contract  between  the  plaintiff  and  defendant,  to  be  enforced  agree- 
ably to  its  nature  ;  and  that  if  the  jury  were  satisfied  that  the  plaintiff, 
with  full  knowledge  of  all  the  facts  going  to  show  the  defendant  committed 
a  tort,  had  yet  elected  to  place  his  right  on  the  basis  of  contract,  and  had 
prosecuted  a  suit  on  that  theory  and  foundation  down  to  the  submission  of 
the  case  to  a  juiy,  he  could  not  afterwards  turn  round,  repudiate  such  elec- 
tion, and  maintain  a  suit  in  tort ;  but  that  if  the  plaintiff  prosecuted  his 
first  suit  iu  question  in  ignorance,  or  under  misapprehension  of  the  facts 
to  show  the  tortious  character  of  defendant's  conduct  in  relation  to  the 
transaction,  he  would  not  be  precluded  from  maintaining  his  action  founded 
on  the  wrong. 

The  jury  found  for  the  defendant,  and  the  plaintiff  has  brought  error. 
The  fact  is  undisputed,  that  before  this  suit  the  plaintiff  prosecuted,  as 
before  mentioned,  on  the  basis  of  agreement,  for  the  purpose  of  recovering 
his  son's  wages.  There  is  no  controversy  in  regard  to  the  proceedings  then 
had.  An  objection  was  taken  to  the  admission  of  the  pmof  on  two  grounds; 
but  the  first  is  not  noticed  in  the  brief,  and  was  not  alluded  to  in  argument; 
and  the  second  must  stand  or  fall  with  the  charge  which  involves  the  same 
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point.  As  the  case  is  presented,  the  judgment  against  the  plaintiff  must 
stand  if  the  defendant's  position  in  regard  to  the  election  of  remedjr  pre- 
vails ;  because  the  facts  upon  which  that  position  depends  are  in  no  manner 
questioned,  and  if  the  position  itself  is  sound,  the  plaintiff  was  not  entitled 
to  recover,  no  matter  what  view  might  be  taken  of  the  other  points  made 
by  him. 

The  general  doctrine  applicable  to  the  feature  of  the  case  we  are  consider- 
ing, appears  to  be  well  settled. 

A  man  may  not  take  contradictory  positions,  and  where  he  has  a  right  to 
choose  one  of  two  modes  of  redress,  and  the  two  are  so  inconsistent  that  the 
assertion  of  one  involves  the  negation  or  repudiation  of  the  other,  his  de- 
liberate and  settled  choice  of  one,  with  knowledge,  or  the  means  of  knowl- 
edge, of  such  facts  as  would  authorize  a  resort  to  each,  will  preclude  him 
thereafter  from  going  back  and  electing  again.  Broom's  Max.,  160;  Smith 
V.  Hodson,  and  notes ;  ^  Jewett  v.  Petit ;  ^  Rodermund  v.  Clark ;  *  Smith  v. 
Baker.^ 

As  there  was  no  evidence  or  claim  that  the  parties  ever  actually  agreed 
together  at  all  in  regard  to  the  minor's  services,  it  was  not  possible  to  refer 
the  assumpsit  to  any  real  agreement  of  a  date  later  than  that  of  the  de- 
fendant's supposed  wrongful  enticement,  and  not  possible  to  infer  that  the 
assumpsit  rested  on  a  distinct  arrangement,  and  left  the  original  wrong  as  a 
ground  for  a  separate  suit. 

The  first  action  extended  to  the  minor's  services  from  the  beginning ; 
and  when  the  plaintiff  brought  it,  he  thereby  virtually  affirmed  that  his  son 
was  with  defendant  in  virtue  of  a  contract  between  the  latter  and  himself, 
and  not  by  metpis  of  conduct  which  was  tortious  against  him. 

His  proceeding  necessarily  implied  that  defendant  had  the  young  man's 
services  during  the  time  with  plaintiff's  assent,  and  this  was  absolutely 
repugnant  to  the  foundation  of  this  suit,  which  is  that  the  young  man  was 
drawn  away  and  into  defendant's  service  against  the  plaintiff's  assent. 

The  case  is,  then,  subject  to  the  doctrine  before  stated,  and  the  election 
involved  in  the  first  suit  precluded  the  plaintiff  from  maintaining  this  ac- 
tion for  the  wrong.  The  charge  on  this  subject  was  sufficiently  fisivorable 
to  the  plaintiff,  and  as  this  feature  of  his  case  was  fatal  to  his  right  to  re- 
cover, the  other  points  require  no  notice. 

The  judgment  should  be  affirmed,  with  costs. 

The  other  justices  concurred.* 

1  2  Smith's  L.  C.  «  4  Mich.  508.  «  46  N.  Y.  864. 

♦  I..  R.  8  C.  P.  850  ;  5  Eng.  R.  823. 

^  It  was  held  in  Nield  v.  Burton,  49  Mich.  58,  that  one  who  had  failed  in  an  action  of 
assumpsit  for  want  of  jurisdiction  in  the  oourt  in  which  the  action  was  brouglit»  could 
not  afterwards  sue  in  tort.  —  £d. 
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NATIONAL    TRUST    COMPANY  op    the    CITY  OF    NEW  YORK, 
Respondent,   v.   VALENTINE  GLEASON  et  aL,   Appellants. 

In  the  Court  of  Appeals  of  New  York,  April  27,  1879. 

[Reported  in  11  New  York  Reports,  400.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court,  of 
the  city  of  New  York,  affirming  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

The  nature  of  the  action  and  the  &ct8  are  set  forth  sufficiently  in  the 
opinion. 

Ira  Shafer  for  appellants. 

Frederick  Smyth  for  respondent. 

Rapallo,  J.  The  complaint  in  this  action  avers  that  about  the  5th  of 
July,  1873,  the  defendants  were  possessed  of  certAin  documents  purporting 
to  be  forty-two  first  mortgage  bonds  of  the  Buffalo,  New  York,  and  Erie 
Railroad  Company,  and  that  they  obtained  and  received  from  the  plaintiff 
$30,000  on  the  deposit  of  said  pretended  bonds  with  the  plaintiff  as  secu- 
rity, but  the  plaintiff  afterwards  discovered  that  said  bonds  were  forged 
and  worthless,  wherefore  it  alleges  that  the  defendants  have  had  and  re- 
ceived to  and  for  the  use  of  the  plaintiff  the  sum  of  830,000,  are  indebted 
to  the  plaintiff  in  that  sum.  The  complaint  also  contains  averments  excus- 
ing the  plaintiff  from  tendering  the  bonds  to  the  defendants,  and  demands 
judgment  for  the  $30,000,  and  interest. 

The  answers  of  the  defendants  who  have  answered  deny  the  material 
allegations  of  the  complaint,  and  the  answer  of  the  defendant  Amelia  A. 
Gleason  sets  up,  in  addition,  that  at  the  times  of  the  transactions  alleged 
in  the  complaint  she  was  a  married  woman,  the  wife  of  the  defendant 
Valentine  Gleason. 

The  action  was  purely  ex  contractu^  and  one  which,  under  the  common- 
law  system  of  pleading,  would  have  been  denominated  an  action  of  assump- 
sit for  money  had  and  received.  No  tort  is  alleged.  There  is  no  averment 
that  the  defendants  had  any  connection  with  or  knowledge  of  the  forgery 
of  the  bonds,  or  that  they  were  engaged  in  any  conspiracy  to  defraud  the 
plaintiff.  No  right  or  claim  to  damages  for  any  wrong  is  set  up,  but  simply 
an  indebtedness  for  money  had  and  received  to  the  use  of  the  plaintiff,  or 
perhaps  for  money  borrowed. 

To  maintain  such  an  action  it  is  necessary  to  establish  that  the  defend- 
ants have  received  money  belonging  to  the  plaintiff  or  to  which  it  is  entitled. 
That  is  the  fundamental  fact  upon  which  the  right  of  action  depends.  It 
is  not  sufficient  to  show  that  they  have  by  fraud  or  wrong  caused  the  plain- 
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tiff  to  pay  money  to  others,  or  to  sustain  loss  or  damage.  That  is  not  the 
issue  presented  in  the  action. 

The  plaintiff  introduced  evidence  which,  as  is  claimed,  establishes  that 
all  the  defendants  were  acting  in  concert,  and  were  guilty  in  a  greater  or 
less  degree  of  complicity  in  the  forgery  of  the  bonds.  That  the  bonds  were 
passed  off  upon  the  plaintiff  by  the  defendant  Charles  Rolston,  who  received 
from  the  plaintiff  the  money  advanced  by  it,  and  afterwards  absconded. 

Upon  this  evidence  (throwing  out  of  view  the  special  questions  raised  as 
to  the  liability  of  the  defendants  who  were  married  women,  and  of  those 
defendants  as  to  whom  it  is  claimed  that  the  evidence  was  insufficient  to 
connect  them  with  the  forgery)  it  was  a  question  of  fact  for  the  juty  whether 
Rolston,  in  receiving  the  money,  was  acting  in  behalf  of  those  engaged  with 
him  in  the  forgery,  and  was  carrying  out  the  common  purpose  with  the 
authority  and  for  the  benefit  of  all  his  confederates.  It  was  not  necessary 
to  establish  that  each  defendant  personally  received  a  share  of  the  proceeds 
of  the  bonds.  If  the  whole  proceeds  were  received  by  a  common  agent, 
those  for  whose  benefit  it  was  thus  received  were  jointly  liable  for  the  entire 
sum  ;  and  this  result  would  not  be  varied  by  the  circumstance  that  the 
common  agent  failed  to  account,  and  absconded  with  the  proceeds. 

It  was  nevertheless  a  question  of  fact  and  not  of  law,  whether  the  several 
defendants  who  were  guilty  of  complicity  in  the  forgery  were  interested  in 
the  money  received  by  Rolston.  Mere  complicity  in  a  forgery  or  other 
crime  does  not,  as  matter  of  law,  render  every  guilty  party  liable  in  a  civil 
action,  ex  contractv,  for  money  had  and  received,  or  as  boirowers,  to  every 
person  who  has  been  defrauded  of  money  by  means  of  such  crime.  To 
charge  a  party  in  an  action  of  that  character,  the  receipt  of  the  money  by 
him,  directly  or  indirectly,  must  be  established.  His  complicity  in  the 
crime  is  not  the  cause  of  action,  but  only  an  item  of  evidence  tending  to 
establish  his  interest  in  the  proceeds. 

These  questions  are  fully  presented  in  the  case  at  bar,  by  exceptions  to 
the  charge,  and  by  requests  to  charge.  As  to  the  defendants,  Mrs.  Gleason 
and  H.  S.  Corp,  they  were  also  presented  by  a  motion  for  a  nonsuit.  Among 
other  grounds  specified  on  that  motion  were  the  third,  that  as  to  Mrs. 
Gleason,  who  was  a  married  woman,  the  plaintiffs  had  not  shown  that  she 
had  received  any  portion  of  the  money  obtained  by  Rolston  from  the  plain- 
tiff, or  that  any  portion  of  it  went  to  the  benefit  of  her  separate  estate ;  and 
the  sixth,  that  there  was  no  evidence  that  either  of  the  defendants  partici- 
pated in  the  money  obtained  by  Rolston  from  the  plaintiff.  Before  the 
charge  was  delivered  the  counsel  for  all  the  defendants  requested  the  court 
to  charge,  among  other  things,  second,  that  to  entitle  the  plaintiffs  to  a 
verdict  they  must  establish  that  the  defendants  directly  or  indirectly  aided 
or  assisted,  or  were  in  some  way  knowingly  implicated  in  obtaining,  through 
Rolston,  the  money  from  the  plaintiffs ;  ninth,  that  if  the  jury  believed  that 
any  defendant  merely  knew  of  the  alleged  intended  crime  of  forgery,  but 
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did  not  participate  in  it  or  receive  any  of  the  proceeds,  the  jury  would  not 
be  justified  in  finding  a  verdict  against  him.  The  counsel  for  defendants 
Mrs.  Gleason  and  Corp  requested  the  court  to  charge :  third,  that  the  juxy 
could  not  find  a  verdict  against  Mrs.  Gleason  unless  they  werp  satisfied  on 
the  evidence  that  the  money  obtained  on  the  bonds  passed  to  the  defendant, 
or  some  part  thereof,  was  received  by  her  and  went  to  the  benefit  of  her 
separate  estate ;  fourth,  that  there  was  no  direct  evidence  that  Mrs.  Gleason 
received  any  part  of  the  money,  or  that  any  part  of  it  went  to  the  benefit 
of  her  separate  estate ;  eighth,  that  before  the  plaintiff  can  recover  of  either 
of  the  defendants  in  this  action  it  must  show  that  such  defendant  received 
some  portion  of  the  money  obtained  from  the  plaintiff  on  the  forged  bonds, 
either  personally  or  by  an  agent,  and  if  by  an  agent  the  agency  must  be 
proved,  and  in  case  of  the  absence  or  insufficiency  of  such  proof  as  to  any 
defendant  such  defendant  was  entitled  to  a  verdict. 

The  court  chaiged  the  jury,  among  other  things,  that  the  law  of  the  case 
was,  "  that  those  who  took  part,  a  guilty  part,  no  matter  what  that  part 
was,  how  small  or  how  great,  in  the  commission  of  the  forgery  of  the  bonds 
of  the  Buffalo,  New  York,  and  Erie  Railway  Ck)mpany,  were  responsible  in 
this  case  for  the  money  that  was  obtained  on  any  part  of  those  bonds  by 
the  defendant  Rolston.  That  it  was  immaterial  what  the  part  taken  was, 
provided  anything  was  done  by  any  one  of  the  parties  for  the  purpose  of 
assisting  in  accomplishing  the  success  of  the  forgery  ;  that  each  was  respon- 
sible with  the  other." 

In  view  of  the  requests  made,  directing  the  attention  of  the  court  to  the 
point,  it  is  very  clear  that  the  court  held  and  instructed  the  jury,  as  the 
law  of  the  case,  that  the  mere  fact  of  a  person  taking  a  guilty  part,  to  any 
extent  whatever,  in  the  commission  of  a  forgery,  or  in  aiding  in  it,  was 
sufficient  to  render  him  legally  responsible,  in  an  action  for  money  had  and 
received,  to  any  person  advancing  money  on  the  forged  security ;  and  the 
case  was  in  substance  submitted  to  the  jury,  to  be  determined  on  the  same 
principles  as  if  the  defendants  were  on  trial  on  an  indictment  for  forgery, 
or  a  conspiracy  to  defraud.  However  desirable  it  may  be  to  render  judg- 
ment against  persons  guilty  of  such  offences,  in  any  form  of  proceeding  in 
which  they  may  be  brought  before  the  court,  whether  civil  or  criminal,  the 
law  does  not  permit  that  indulgence  of  our  desire  to  administer  justice  in 
the  abstract,  but  confines  us  to  prescribed  forms  of  proceeding,  applicable 
to  particular  cases.  The  right  to  a  civil  remed}*^  is  not  under  our  statute 
merged  in  the  crime,  but  the  civil  right  of  action  must  be  made  out.  The 
alleged  cause  of  action  in  this  case  is  the  receipt  by  the  defendants  of  the 
plaintiff's  money,  and  I  think  the  eighth  request  to  charge  correctly  stated 
the  law,  and  the  chai*ge  should  have  been  given,  viz.  :  that  to  maintain  the 
action  the  plaintiff  must  show  that  the  defendants  received  some  portion  of 
the  money,  either  personally  or  by  an  agent,  and  if  by  an  agent  the  agency 
must  be  proved.     What  should  be  sufficient  evidence  to  authorize  the  jury 


634  NATIONAL  TRUST  CO.  V.   GLEASON  et  ul  [CHAP.  VL 

to  infer  such  an  agency,  is  a  different  question.  This  request  was  not 
granted,  but  as  it  was  made  only  on  behalf  of  Mrs.  Gleason  and  Corp,  the 
exception  is  available  only  to  them.  The  exception  to  the  charge  however, 
that  all  those  who  took  any  guilty  part  in  the  commission  of  the  foi^gery 
were  liable  for  the  money,  was  taken  in  behalf  of  all  the  defendants.  That 
the  meaning  of  the  judge  was  that  a  guilty  complicity  in  the  forgeiy,  irre- 
spective  of  any  actual  or  constructive  receipt  of  the  proceeds,  would  he 
sufficient  to  sustain  this  action,  is  clearly  shown,  and  was  conveyed  to  the 
jury,  by  the  answer  of  the  judge  to  the  second  request  of  all  the  defendants, 
viz. :  that  to  entitle  the  plaintiffs  to  a  vei*dict  they  must  establish  that  the 
defendants  directly  or  indirectly  aided,  assisted,  or  were  in  some  way  know- 
ingly implicated,  in  obtaining  through  Rolston  the  money  from  the  plain- 
tiffs. To  this  request  the  judge  replied  that  he  so  charged  with  this 
modification,  "that  when  persons  are  engaged  in  the  commission  of  a 
felony,  the  law  is  not  very  paiticular  in  ascertaining  how  far  the  conse- 
quences of  that  felony  reach,  to  the  knowledge  of  those  persons,  but  if  they 
commit  a  felony  they  are  responsible  for  all  the  natural  consequences  that 
flow  from  that.  Why  do  men  forge  bonds  1  They  forge  them  for  the  pur- 
pose of  having  money  obtained  from  honest  people  upon  them.  Now  if, 
bonds  being  forged,  even  an  unknown  person  should  obtain  money  upon 
them,  who  is  legally  responsible  1  why  the  pei'son  who  foi^d  the  bonds." 

The  rule  was  thus  broadly  laid  down  that  any  person  who  forges  or  aids 
in  the  forgery  of  an  instrument  is  liable  in  an  action  ex  contractUy  for  money 
had  and  received,  to  any  person  who  may  advance  money  upon  the  forged 
paper,  without  regard  to  the  question  who  got  the  money,  and  even  if  the 
person  is  unknown.  However  sound  the  rule  of  responsibility  laid  down 
may  be  in  respect  to  the  criminal  offence,  or  perhaps  as  applicable  to  an 
action  for  damages  for  an  injury  caused  by  the  crime,  it  cannot  be  sustained 
as  applicable  to  an  action  for  money  had  and  received  or  money  borrowed. 
This  modification  was  excepted  to  on  behalf  of  all  the  defendants.  To  the 
ninth  request  on  behalf  of  all  the  defendants,  that  if  the  jury  believed  that 
any  defendant  merely  knew  of  the  alleged  intended  crime  of  forgery,  hut 
did  not  participate  in  it  or  receive  any  of  the  proceeds,  the  jury  would  not 
be  justified  in  finding  a  verdict  against  them,  the  judge  replied  :  ''  That  is 
the  law,  gentlemen,  if  you  can  imagine  such  a  case,  and  if  a  party  stands  by 
during  the  commission  of  a  felony  or  a  part  of  it,  and  merely  knows  that  it 
is  going  on  and  does  not  participate  in  it.  There  must  be  some  assistance, 
by  the  presence,  or  by  some  act  or  advice  or  help  of  the  party,  to  implicate 
in  the  crime,  and  if  there  is  any  act,  as  I  said  before,  —  any  act  or  advice 
or  assistance  given,  which  is  given  for  the  purpose  of  effecting  the  felony,  it 
makes  the  party  doing  that,  or  saying  that,  guilty  of  complicity." 

That  part  of  the  request  which  touches  the  subject  of  the  receipt  of  the 
proceeds,  is  not  noticed,  and  in  connection  with  the  other  parts  of  the 
charge  it  clearly  appears  that  in  the  view  of  the  learned  judge,  any  advice 
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or  assistance  by  presence,  by  saying  anything,  or  otherwise,  in  the  commis- 
sion of  a  felony,  whereby  a  third  party  is  defrauded  of  money,  is  sufficient 
to  make  the  offender  liable  in  this  form  of  action,  no  matter  who  receives 
the  proceeds. 

Not  a  single  authority  has  been  cited  in  support  of  the  theory  on  which 
the  case  was  submitted  to  the  jury.  All  the  authorities  cited  by  the  plain- 
tiff*s  counsel  relate  to  actions  for  conspiracies  and  torts,  and  in  his  points 
he  treats  this  as  an  action  for  damages  for  a  conspiracy.  But  it  is  impos- 
sible to  sustain  this  position,  as  the  complaint  contains  no  allegations  show- 
ing any  wrong  done  by  the  defendants,  but  rests  purely  and  simply  upon 
the  allegation  that  the  defendants  received  the  money  which  was  advanced 
upon  the  foiled  bonds,  and  are  indebted  for  it  as  money  had  and  received 
to  the  plaintiffs  use,  and  the  point  is  expressly  taken,  throughout  the  trial, 
that  the  action  cannot  be  maintained  without  proof  of  this  essential  allega- 
tion. If  a  man's  goods  are  taken  by  an  act  of  trespass,  and  are  subse- 
quently sold  by  the  trespasser  and  turned  into  money,  he  may  maintain 
trespass  for  the  forcible  injury,  or  waiving  the  force  he  may  maintain  trover 
for  the  wrong,  or  waiving  the  tort  altogether  he  may  sue  for  money  had 
and  received.  Pollock,  C.  B.,  Rodgers  v.  Maw.^  And  the  rule  is  the  same 
here,  even  if  the  goods  are  stolen.  But  to  maintain  the  action  for  money 
had  and  received,  the  goods  must  have  been  turned  into  money  and  the 
defendant  must  have  received  the  proceeds,  directly  or  indirectly.  To 
maintain  such  an  action  it  is  necessaiy  that  a  certain  amount  of  money 
belonging  to  one  person  should  have  improperly  come  into  the  hands  of 
another,  and  there  must  be  some  privity  between  them.'  It  is  difficult  to 
conceive  upon  what  legal  principle  a  wife  who  merely  aids  and  abets  her 
husband  in  the  commission  of  a  forgery,  or  a  mechanic  who  is  employed  to 
execute  some  part  of  the  work  and  is  paid  for  his  services,  having  no  con- 
cern with  or  interest  in  the  fruits  of  the  crime,  can  be  held  liable  in  an 
action  ex  contractu  for  money  advanced  upon  the  forged  instrument,  what- 
ever may  be  their  responsibility  in  a  criminal  prosecution  for  the  offence. 

As  to  Mrs.  Gleason,  an  action  ex  contradn  can  be  maintained  against  her 
only  by  showing  that  she  is  liable  upon  some  contract  made  in  a  separate 
business  carried  on  by  her,  or  with  reference  to  her  separate  estate,  or  for 
which  she  has  charged  her  separate  estate ;  and  we  think  the  point  is  well 
taken  that  there  is  no  evidence  of  any  such  contract  on  her  part,  or  at 
least  that  the  question  should  have  been  submitted  to  the  jury  as  requested. 
If  there  were  evidence  showing  that  she  had  received  any  part  of  the  money, 
and  the  jury  had  so  found,  she  might  possibly  have  been  liable  on  the 
ground  that  the  money  went  to  the  benefit  of  her  separate  estate,  but  no 
such  question  was  submitted.  The  only  evidence  affecting  her,  to  which 
our  attention  is  called,  was  to  the  effect  that  she  was  the  wife  of  one  of  the 

M5  M.  &  W.  448. 

<  Addison  on  Cod.,  1062 ;  Groenl.  on  Ev.,  §§  120-122. 
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conspirators  and  was  acquainted  with  the  others,  and  that  thej  were  in  the 
habit  of  meeting  at  the  house  where  she  resided  with  her  husband,  and  part 
of  the  forging  was  done  there,  and  that  she  was  present  when  tlie  fogged 
seal  of  the  Buffalo,  New  York,  and  Erie  Eailroad  Company  was  delivered 
to  her  husband  and  examined  by  him,  and  that  the  forged  cancelling  stamp 
was  delivered  to  her  in  a  parcel  to  be  delivered  to  her  husband,  though  it 
does  not  appear  that  she  knew  what  it  was.  These  circumstances  may 
tend  to  show  some  knowledge  on  her  part  of  the  transaction,  but  do  not 
establish  that  she  received  any  money  for  the  benefit  of  her  separate  estate, 
nor  make  out  a  case  of  liability  on  her  part  in  an  action  upon  an  implied 
contract. 

The  point  relating  to  the  incompetency  of  Pettis  as  a  witness  by  reason 
of  his  conviction  of  a  felony  in  the  State  of  Massachusetts,  is  covered  by 
the  decision  of  this  court  in  the  late  case  of  Sims  v.  Sims,^  in  which  it  was 
held  that  a  conviction  in  another  State  did  not  render  a  person  incompetent 
to  be  a  witness  here.  We  do  not  think  that  the  circumstance  that  at  the 
time  Pettis  was  examined  as  a  witness  the  term  of  his  sentence  had  not 
expired,  distinguishes  this  case  from  that  of  Sims  v,  Sims. 

We  have  not  examined  the  numerous  exceptions  to  rulings  upon  evi- 
dence, nor  to  the  refusal  t^  dismiss  the  complaiint  as  to  particular  defend- 
ants on  the  ground  of  the  insufficiency  of  the  evidence  to  connect  them 
with  the  crime,  as,  for  the  reasons  already  stated,  the  judgment  must  be 
reversed.  Many  of  the  exceptions  are  covered  by  the  views  before  ex- 
pressed, which  show  that  proof  of  a  conspiracy  between  the  parties  and  of 
their  complicity  in  the  crime,  and  of  any  facts  tending  to  show  that  Rolston 
in  receiving  the  money  was  acting  as  the  common  agent  or  for  the  common 
benefit  of  all  and  with  their  assent,  were  competent  for  the  purpose  of 
establishing  that  the  defendants  received  the  money  for  which  they  are 
sued,  and  that  the  payment  of  it  to  Rolston  was  virtually  a  payment  to 
all  for  whom  he  was  acting.  These  were  the  material  questions  which 
should  have  been  submitted  to  the  jury. 

The  judgment  might  he  sustained  against  the  defendant  Rolston,  as  the 
uncontroverted  evidence  shows  that  he  received  the  proceeds  of  the  bonds, 
but  as  it  is  stated  that  he  was  not  served  with  process  and  has  not  appeared, 
a  separate  judgment  against  him  alone  cannot  stand. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  «vcnt. 

All  concur.  Judgment  reversed. 

1  75  N.  7.  460. 
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DIETZ'S  ASSIGNEE  v.  SUTCLIFFE,  &a 
In  the  Court  of  Appeals  of  Kentuckt,  in  Equity,  January  25,  1883. 

»  [Reported  in  80  Kmtiuky  Reports,  660.] 

Breckinridge  and  Shelby  for  appellants. 

Morton  and  Parker  for  appellees. 

No  brief. 

Judge  Pryor  delivered  the  opinion  of  the  court. 

In  the  month  of  December,  1879,  J.  J«  Dietz  made  an  assignment  of  his 
stock  of  goods,  consisting  mainly  of  boots  and  shoes,  to  the  appellant 
J.  H.  Shropshire.  Prior  to  this  assignment,  the  appellees,  except  W.  S. 
Thorn  &  Co.,  instituted  their  action  at  law,  and  obtained  attachments  that 
were  levied  on  the  property  of  Dietz. 

The  assignee,  upon  his  motion,  was  made  a  party  defendant,  and  by  an 
answer  controverted  all  the  grounds  of  the  attachment.  The  actions  by 
the  appellees  were  in  ordinaxy  for  goods  sold  and  delivered.  The  appellant 
pleaded  in  each  action  that  the  goods  sold  to  Dietz  by  the  plaintiffs  were 
sold  on  a  credit,  and  their  several  accounts  were  not  due  when  the  suits 
were  instituted.  The  appellees,  in  reply,  and  for  the  purpose  of  avoiding 
this  defence,  alleged  that  Dietz  purchased  the  goods  fraudulently,  and  for 
the  fraudulent  purpose  at  the  time  of  not  paying  therefor ;  and  further, 
that  they  were  unable  to  identify  the  goods  received  by  Dietz  from  them. 
A  demun*er  was  entered  to  the  several  replications  by  the  appellant,  and 
the  demurrer  overruled.  An  issue  was  then  tendered,  and  a  judgment 
rendered  fo»  the  appellees. '  The  question  arises  in  this  case,  as  stated  by 
counsel  for  the  appelhmt,  "  Can  a  vendor  from  whom  goods  have  been 
purchased  on  a  credit,  by  means  of  fraudulent  representations,  upon  dis- 
covering the  fraud,  aud  before  the  expiration  of  the  time  of  credit,  sue  in 
contract  for  either  the  stipulated  price  or  the  reasonable  value  of  the  goods," 
etc.  1  It  is  well  settled  that  where  the  vendor  has  been  defrauded  by  his 
Tendee,  the  former  may  elect  to  treat  the  contract  as  a  nullity,  and  bring 
his  action  for  the  recovery  of  the  specific  property,  or  trover  for  their  value  ; 
and  this  doctrine  proceeds  upon  the  idea  that  the  contract  of  sale  having 
been  rescinded  at  the  election  of  the  vendor,  he  is  still  vested' with  the 
title. 

Many  of  the  authorities  also  go  further,  and  maintain  that,  as  the  con- 
tract is  void,  or  as  the  vendor  ma}*^  so  treat  it^  he  may  sue  in  assumpsit  upon 
a  quantum  meruit  for  the  reasonable  value  of  the  goods.  That  the  vendor 
is  entitled  to  such  a  remedy  the  appellant  denies,  and  counsel  have  called 
our  attention  to  numerous  authorities  sustaining  this  view  of  the  question. 
He  maintains  that  it  is  settled  by  the  weight  of  authority  thaty  in  cases  of 
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wrongful  taking,  the  law  does  not  imply  a  promise  to  pay,  and  that  this 
rule  has  but  two  exceptions :  — 

First.  When  the  wrong-doer  has  sold  the  goods  and  received  the  money, 
then  an  action  for  money  had  and  received  may  be  maintained,  and  the 
amount  received  for  them  recovered,  but  not  the  value  of  the  goods. 

Second.  When  the  wrong-doer  has  died,  an  action  for  goods  sold  and 
delivered  may  be  brought  against  his  executor,  as  at  common  law  an  action 
for  a  tort  did  not  survive,  and  if  assumpsit  could  not  be  maintained,  the 
party  would  be  without  a  remedy.^ 

Nor  do  we  see  how,  after  the  repeated  adjudications  of  this  court  on  the 
question,  it  is  possible  to  say  that  the  plaintiffs,  on  repudiating  the  contract 
for  fraud,  had  not  their  election  between  contract  and  tort  as  to  the  form 
of  action.  The  remaining  question  is,  what  is  the  effect  of  a  waiver  of  the 
tort )  '*  Does  it  restore  the  express  contract  which  has  been  repudiated  for 
the  fraud,  or  does  it  leave  the  parties  in  the  same  condition  as  if  no  express 
contract  had  been  made,  —  to  such  relations  as  result  by  implication  of  law 
from  the  delivery  of  goods  by  the  plaintiff  and  their  possession  by  the 
defendant  %  On  this  subject  the  decisions  are  conflicting,  but  I  think  the 
weight  of  authority,  as  well  as  the  true  and  logical  effect  of  the  acts  of 
the  parties,  is  to  leave  the  parties  to  stand  upon  the  rights  and  obligations 
resulting  from  the  delivery  and  possession  of  the  goods."  See  Anderson  v. 
Jones ;  *  Jones  »•  Gregg.' 

In  Weigand  v.  Sichel,*  it  is  said  :  **  Where  a  party  fraudulently  purchased 
goods  on  a  credit,  and  gave  his  note  due  at  a  future  day,  the  vendor,  upon 
discovering  the  fraud,  may  bring  his  action  immediately  for  goods  sold  and 
delivered." 

In  this  case  the  facts  not  only  conduce  to  establish  the  fraud,  but  the 
proof  is  so  strong  as  to  leave  no  doubt  in  the  mind  upon  tl^t  question. 
The  fraud  vitiated  the  entire  contract  as  made  between  the  parties,  and  the 
appellees,  as  is  conceded  in  argument,  could  at  once  have  maintained  an 
action  for  the  specific  property ;  if  so,  and  the  contract  as  to  the  appellees 
could  be  treated  by  them  as  void,  then  we  have  the  goods  in  the  possession 
of  and  owned  by  the  appellees  delivered  by  them  to  the  appellants'  as- 

^  A  portion  of  the  opinion  containing  a  citation  and  discussion  of  cases  has  heen 
omitted.  —  Ed. 

a  87  Mo.  »  17  Ind. 

^  4  Abb.  App.  Dec.  592.  It  is  not  accurate  to  say  that  the  plaintiffs  sought  to  avoid 
the  contract  of  sale.  It  is  the  credit  only  that  is  sought  to  be  avoided.  It  was  the 
sale  of  goods  which  the  plaintiffs  by  their  action  afiirroeil.  It  was,  however,  a  sale  where 
the  credit  was  obtained  by  fraud,  and  in  law  amounted  to  a  sale  for  cash.  In  stating 
it  in  their  complaint,  therefore,  to  be  a  sale,  and  for  cash,  the  plaintiffs  hut  stated  the 
contract  according  to  its  legal  effect.  They  did  not  seek  to  avoid  the  contract  of  sale. 
They  endeavored,  merely,  by  proof  of  the  act  of  fraud,  to  reduce  the  transaction  to  a  cash 
sale.  The  complaint  and  the  proof  were  to  the  same  purport.  Hunt,  J.,  in  Weigand  v. 
Sichel.  —  £d/ 
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signor,  and  by  him  taken  away.  Will  not  the  law  imply  a  promise,  upon 
this  state  of  fact,  ou  the  part  of  Dietz  to  pay  to  the  appellees  the  reasonable 
yalue  of  the  goods  1 

If  the  express  contract  is  void,  and  can  be  treated  as  such  by  the  appel- 
lees, how  is  it  that  the  fraudulent  vendee  or  his  assignee  can  rely  upon  its 
terms  to  defeat  the  action  for  goods  sold  and  delivered  )  The  vendee  will 
not  be  allowed  to  set  up  his  own  fraudulent  act  to  defeat  a  recovery  by  his 
vendor.  The  assignee  of  this  fraudulent  vendee  is  relying  on  the  special 
contract  as  a  bar  to  the  recovery,  because  by  its  terms  the  debts  were  not 
due  at  the  time  the  several  actions  were  instituted. 

In  order  to  avoid  this  defence,  a  state  of  fact  is  presented  in  the  reply 
that,  if  true,  renders  that  contract  as  to  the  appellees  a  nullity,  and  if  void, 
it  is  no  obstacle  in  the  way  of  the  action  for  goods  sold  and  delivered. 

The  fact  of  the  owner  delivering  his  goods  to  the  assignor  of  the  appellant 
has  no  connection  with  any  special  contract  as  to  the  time  at  which  the 
goods  were  to  be  paid  for,  or  the  value  agreed  upon  by  the  parties.  In 
other  words,  no  express  contract  exists,  and  the  action  for  goods  sold  can 
be  maintained. 

As  to  the  claim  of  W.  S.  Thorn  k  Co.,  who  are  asserting  claim  to  the 

specific  property,  we  need  only  to  say  that  the  transfer  to  the  assignee 

gives  to  the  latter  no  greater   right   than   the  debtor  had,  and  for  that 

reason  the  judgment  for  Thorn  k  Co.  was  proper,  the  fraud  being  clearly 

established. 

The  Judgment  as  to  all  the  appellees  is  affinned. 


THE  CITY  J^ATIONAL  BANK   OF  DALLAS,  Respondent,  v.  THE 
NATIONAL   PARK   BANK   OF   NEW  YORK,   Appellant. 

In  the  Supreme  Court  of  New  York,  March  Term,  1884. 

[Reported  in  32  Hun,  105.] 

Appeal  by  the  defendant  from  a  judgment  entered  upon  the  verdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial  made  upon  the 
minutes  of  the  justice  before  whom  the  action  was  tried. 

The  action  is  brought  to  recover  the  balance  due  upon  a  deposit  made  by 
the  plaintiif  with  the  defendant.  The  answer  admits  all  the  allegations  of 
the  complaint,  and  sets  up  by  way  of  counter-claim  that  in  September,  1880, 
A.  F.  Hardie  was  president  of  the  plaintiff's  bank ;  that  in  that  month  the 
plaintiff's  officers  first  discovered  that  Hardie  was  indebted  to  it  in  about 
$30,000,  which  he  was  unable  to  pay,  and  for  which  he  had  imposed  on 
the  plaintiff  worthless  collaterals ;  that  the  officers  and  managers  of  the 
plaintiff  took  away  from  Hardie  the  management  of  the  bank  and  kept 
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him  06  a  figure-head  merely  until  he  should  succeed  in  raising  money  enough 
to  pay  his  debt  to  the  plaintiff,  and  that  the  plaintiff,  by  its  officers  and 
agents,  conspired  with  Hardie  that  he  should  set  forth  and  obtain  from 
whomsoever  he  could  persuade  to  lend  him,  upon  worthless  collatemls, 
money  enough  to  pay  this  indebtedness ;  that  in  pursuance  of  this  conspiracy 
Hardie  came  to  New  York,  and  in  September,  October,  and  November,  1880, 
fraudulently  borrowed  of  the  defendant  $29,661  upon  the  faith  of  worthless 
collaterals ;  that  at  this  time  Hardie  was  insolvent,  and  that  he  borrowed 
the  money  with  the  preconceived  intention  not  to  pay  for  it;  that  the 
plaintiff  retained  Hardie  in  his  office  as  president  for  the  purpose  of  giving 
him  credit  until  he  had  borrowed  this  money,  and  then  dismissed  him,  and 
for  the  same  purpose  permitted  him  to  transfer  the  plaintiff's  account  in 
New  York  to  the  defendant  from  another  bank ;  that  of  the  moue^'  thus 
obtained  by  Hardie  the  plaintiff  and  Hardie  applied  $13,000  to  pay  a  part 
of  Hardie's  indebtedness  to  it,  or  obligations  of  others  upon  which  Hardie 
was  liable ;  $9338.33  being  so  applied  October  4,  1880,  and  $1000  October 
27,  1880,  and  the  rest  of  the  $13,000  at  various  dates  between  October  1 
and  December  1,  1880  ;  that  the  balance  of  the  money  the  defendant  paid 
directly  to  Hardie,  or  to  others  at  his  request.  The  answer  then  demands 
judgment  against  the  plaintiff  for  $25,661  and  interest. 

Francis  C.  Barlow  for  the  appellant. 

Moore,  Low  and  Sandf<yrd  for  the  respondent. 

Davis,  P.  J.  The  other  grave  question  of  the  case,^  to  wit,  the  right  to 
counter-claim  in  this  action  on  the  ground  of  joint  conspiracy  to  defraud  on 
the  part  of  plaintiff  and  its  president,  was  disposed  of  by  the  court  by 
holding  that  damages  for  such  a  conspiracy,  if  established,  could  not  be 
interposed  as  a  counter-claim  in  this  suit 

The  defendant  alleged  that  the  plaintiff  and  Hardie  conspired  to  defraud 
the  defendant,  and  by  means  of  such  conspiracy  Hardie  obtained  a  lai^ 
sum  of  money  beyond  that  which  is  shown  to  have  been  paid  by  him  to 
plaintiff,  and  sufficient  facts  are  averred  to  maintain,  if  proved,  an  action 
of  tort  for  fraud  against  the  plaintiff  and  Hardie.  Either  of  the  conspira- 
tors would  be  liable  to  such  an  action  for  the  damages  sustained  by  the 
fraud.  The  defendant  sought  to  waive  the  tort  and  proceed  upon  the 
implied  contract  to  repay  the  money  obtained  by  the  fraud.  This  deariy 
could  be  done.  Harway  v.  The  Mayor ;  *  Wood  v.  The  Mayor ;  •  Coleman  v. 
The  People ;  *  Andrews  v.  Artisans'  Bank.* 

But  it  is  insisted,  in  substance,  that  such  an  action  on  the  implied  promise 
would  be  on  a  joint  and  not  several  contract,  and  that  for  that  reason,  inas- 
much as  Hardie  is  not  a  party  to  the  action  as  plaintiff  or  otherwise,  the 
implied  contract  cannot  be  set  up  in  this  suit  as  a  counter-claim.  We  think 
the  implied  contract  in  such  case  which  arises  upon  waiver  of  an  action  for 

^  A  portion  of  the  opinion  discussing  the  question  of  notice  has  been  omitted.  —  En. 
8  1  Hun,  628.  «  78  N.  Y.  656.  *  58  N.  Y.  555.  *  26  N.  Y.  298. 
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tort  is  joiDt  and  seveml  and  not  joint  alone.  Such  was  the  nature  of 
the  tort  and  each  party  could  have  been  separately  sued  upon  it,  and  the 
same  reason  extends  to  the  implied  contract.  Either  con8piratx)r  may  be 
sued  upon  his  implied  promise,  and  be  made  to  answer  for  the  whole  of  the 
money  obtained  by  the  fraud  cousummated  under  the  conspiracy.  If  this 
be  so,  when  either  conspirator  brings  an  action  against  the  injured  party 
upon  contract,  we  see  no  sound  reason  why  his  liability  on  an  implied  con- 
tract to  pay  the  defendaut  the  moneys  fraudulently  obtained  may  not  be 
asserted  against  him  as  a  counter-claim.  It  was  error,  therefore,  to  take 
the  question  of  the  defendant's  coimter-claim  away  from  the  jury,  assuming 
that  there  was  evidence  sufficient  to  carry  it  to  the  jury,  as  we  must, 
inasmuch  as  it  was  not  withheld  on  any  such  ground. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Brady  and  Daniels,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


ANASTASIA   NOLAN   v,   JAMES    M ANTON,   Administrator  op 

JOHN   MANTON,   Deceased. 

In  the  Supreme  Court  of  New  Jersey,  June  Term,  1884. 

[Reported  in  46  New  Jersey  Law  Reports,  281.] 

Ox  writ  of  error  to  the  Middlesex  Cirouit. 

Argued  at  February  term,  1884,  before  Beasley,  Chief  Justice,  and  Jus* 
tices  Depue,  Sguddbr,  and  Van  Syckel. 

For  the  plaintiff  in  error,  E,  Cutter  and  A.  V.  SchencL 

Contra,  J.  W.  Beehman. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  John  Manton  died  Januaiy  6th,  1877,  leaving  a  widow  and 
several  children  surviving.  At  the  time  of  his  death  there  was  to  his  credit 
in  the  Emigrant  Industrial  Savings  Bank,  in  New  York  City,  the  sum  of 
$1007.43.  The  hxnk-book,  which  was  the  evidence  of  the  deposit,  was  in 
his  name  alone.  In  January,  1878,  the  sum  so  deposited,  with  interest, 
amoimted  to  $1063.67. 

After  his  death,  his  widow,  without  letters  of  administration,  received 
tliis  money  from  the  bank  in  several  sums,  between  January  27th,  1878, 
aud  March  6th,  1879.  She  intermarried  with  one  Nolan  in  September, 
1882.  In  May,  1883,  the  plaintiff,  a  son  of  the  deceased,  took  out  letters 
of  administration  on  the  estate  of  his  father,  and  then  brought  this  suit 
against  Mrs.  Nolan  to  recover  of  her  the  money.  The  action  is  in  assump- 
sit  for  money  had  and  received. 
VOL.  u.  —  41 
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The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  the  defend- 
ant obtained  the  money  with  the  understanding  that  she  was  to  hold  it 
until  an  administrator  should  be  appointed,  and  then  account  for  it.  On 
this  presentation  of  the  case,  the  defendant  received  the  money  on  an  ex- 
press trust,  upon  an  undertaking  to  pay  it  to  an  administrator  when  one 
should  be  appointed.  This  trust  inured  to  the  benefit  of  the  administrator 
when  letters  of  administration  were  taken  out,  and  thereupon  a  contract  to 
pay  him  was  implied.^  The  niotiou  to  nonsuit  was  therefore  properly 
denied)  and  the  exception  on  that  ground  is  not  sustained. 

The  defendant,  as  part  of  her  case,  denied  that  she  received  this  money 
on  any  such  trust,  or  upon  any  trust  whatever.  She  contended,  and  so 
testified,  that  the  moneys  deposited  in  the  bank  from  time  to  time,  and 
making  up  the  account,  were  her  moneys  which  she  had  earned,  and  that 
they  were  in  fact  deposited  in  the  bank  in  the  names  of  her  husband  and 
herself;  that  she  did  not  discover  that  the  bank-book  was  in  her  husband's 
name  alone  until  after  his  denth ;  that  she  demanded  tlie  money  of  the 
bank  as  money  belonging  to  her,  and  that  the  officers  of  the  bank,  being 
satisfied  that  she  was  the  "  right  owner,''  paid  the  money  to  her  as  such. 

On  this  evideuce  the  defendant's  counsel  asked  the  judge  to  charge  that 
the  payment  to  the  defendant  by  the  bank,  and  the  receipt  by  the  defend- 
ant of  the  money  on  a  claim  by  the  defendant  that  the  said  money  was  her 
money,  would  not  raise  an  implied  promise  in  law,  on  the  part  of  the  de- 
fendant, to  pay  the  money  to  the  plaintiff,  and  consequently  that  the  action 
could  not  be  maintained  in  the  absence  of  proof  of  an  express  promise  by 
the  defendant  to  pay  the  same.  The  judge  refused  the  request,  and  charged 
that  if  the  defendant  took  tlie  money  from  the  bank  when  it  was  not  hers, 
there  was  an  implied  assumption  that  she  would  return  it  when  requested, 
whereupon  the  defendant  took  an  exception. 

The  only  question  presented  by  this  exception  is  whether,  by  the  law  of 
this  State,  an  action  for  money  had  and  received  will  lie  where  the  defend- 
ant has  not  received  the  money  in  suit  on  a  contract,  express  or  implied, 
to  hold  it  for  the  use  of  the  plaintiff,  —  in  other  words,  whether  privity  of 
contract,  express  or  implied,  is  not  necessary  to  give  a  plaintiff  a  standing 
in  court  to  maintain  the  action. 

The  leadinp^  case  in  the  English  courts  on  this  branch  of  the  law  is  Wil- 
liams V.  Everett.^  The  facts  in  that  case  were  these :  One  Kelly,  residing 
abroad,  was  indebted  to  several  persons  in  England.  Among  his  creditors 
was  the  plaintiff,  Williams.  Kelly  remitted  bills  to  the  defendants,  his 
bankers,  in  London,  with  directions  to  pay  the  amount  in  certain  specified 
proportions  to  the  plaintiff  and  other  of  his  creditors.  Williams  had  also 
received  a  letter  from  Kelly,  ordering  payment  of  his  debt  out  of  that  remit- 
tance. Williams  showed  the  letter  to  the  defendants,  and  offered  an  in- 
demnity if  they  would  hand  over  one  of  the  bills  to  him.     The  defendants 

I  Com.  Dig.  "  Action  on  the  Case,"  £ ;  2  Greenl.  Ev.  §  119.  *  14  East,  588. 
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refused  to  indorse  the  bill  or  to  act  upou  the  letter,  and  afterwards  reoeiTed 
the  money  on  the  bills.  Williams  then  brought  his  action  against  the  de* 
fendauts  for  money  had  and  received  to  his  use.  At  the  trial  he  was  non-* 
suited  on  the  ground  that,  tlie  defendants  having  renounced  the  terms  on 
which  the  bills  were  remitted  before  the  money  was  actually  received^  it 
was  only  money  had  and  received  to  the  use  of  the  remitter  of  the  bills. 
The  nonsuit  was  sustained  in  banc,  for  the  reason  that  there  was  no  assent 
on  the  part  of  the  defendants  to  hold  the  money  for  the  purposes  mentioned 
in  the  letter,  and  that,  in  order  to  constitute  a  privity  between  the  plaintiff 
and  defendants,  an  assent,  express  or  implied,  to  receive  the  money  for  the 
plaintiff  was  necessary. 

Vaughan  v,  Matthews/  is  another  precedent  to  the  same  effect.  The 
plaintiff  was  administrator  of  Jane  Vaughan,  who  died  in  March,  1843. 
The  defendant  was  executor  of  Ann  Vaughan,  who  died  in  March,  1844, 
Jane  had  lent  to  one  Evans  XI 50,  and  received  from  him,  as  security,  his  . 
promissory  note,  payable,  as  was  said  by  the  plaintiff^  to  Miss  Vaughan.  f 
After  the  death  of  Ann,  the  defendant,  as  her  executor,  brought  suit  against 
Evans  on  the  note,  alleging  it  to  be  payable  to  Miss  Vaughaus,  and  not  to 
Miss  Vaughan  only,  and  as  Ann  survived  her  sister,  she  would  have  the 
right  to  enforce  payment  Evans  settled  the  action  and  paid  the  amount 
to  the  defendant  The  plaintiff  alleged  that  the  letter  ''s"  had  been 
fraudulently  added  to  '*  Vaughan,^  and  that  the  defendant  had  wrongfully 
received  payment  from  Evans  of  the  promissory  note,  which  really  belonged 
to  the  plaintiff  as  administrator  of  Jane,  the  payee,  who  had  furnished  the 
consideration.  For  the  defendant  it  was  contended  that,  admitting  the 
whole  of  the  plaintiff's  case  as  it  was  stated  by  him,  an  action  for  money 
had  and  received  could  not  be  maintained.  The  court  directed  a  nonsuit 
to  be  entered.  Lord  Denman,  C.  J.,  delivering  the  opinion  of  the  court, 
said  :  '*  The  defendant  received  the  money  in  his  own  right,  in  payment  of 
a  note  which,  if  genuine,  would  have  been  his  property  as  executor  of  Ann 
Vaughan.  The  payment  was  not  in  respect  of  a  note  to  which,  if  genuine, 
the  plaintiff  would  be  entitled ;  nor  can  the  defendant  be  considered  as  act- 
ing in  any  respect  as  his  agent  The  facts  stated  do  not  raise  the  legal 
inference  that  the  money  paid  by  Evans  was  had  and  received  by  the  de- 
fendant to  the  use  of  the  plaintiff.  Evans  may  still  be  liable  to  the  plaintiff 
for  the  money  lent  to  him  by  Jane  Vaughan,  if  not  upon  the  note,  and  the 
defendant  may  be  liable  to  refund  to  Evans  the  money  paid  by  the  latter 
under  mistake  or  misrepresentation ;  but  there  is  no  contract,  express  or 
implied,  between  the  plaintiff  and  the  defendant" 

There  is  also  a  series  of  decisions  in  the  courts  of  New  York  of  like  im- 
port, which  hold  that  where  two  claimants  for  the  same  money  apply  for 
payment  to  the  party  from  whom  it  is  due,  and  one  of  them  is  recognized 
as  being  entitled  to  it  and  is  paid,  to  the  exclusion  of  the  other,  who  is,  in 

MS  Q.  B.  187. 
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fact,  the  one  entitled  to  it,  the  latter  cannot  sue  the  former  to  recover  the 
money  of  him,  for  the  reason  that  the  party  receiving  the  money,  having 
received  it  under  a  claim  of  right  in  himself,  the  law  will  not  imply  any 
contract  or  promise  by  him  to  hold  the  money  for  the  use  of  the  other,  or 
to  pay  it  over  to  him,  and  that  therefore  there  is  not,  under  such  circum- 
stances, any  privity  of  contract  on  which  to  found  the  action.  Patrick  v. 
Metcalf ;  ^  Butterworth  v,  Gould  ;  *  Rowe  v.  Bank  of  Auburn ;  *  Hathaway 
V,  Town  of  Homer ;  *  Decker  v,  Saltzman/ 

There  are  decisions  in  the  courts  of  some  of  our  sister  States  giving  to 
the  action  of  assumpsit,  as  an  equitable  action,  a  broader  scope,  and  holding 
that  to  warrant  the  action  there  need  be  no  privity  of  contract  except  that 
which  results  from  one  man  having  another's  money,  which  he  has  not  a 
right  to  retain  in  faro  conscientice,  and  which  he  ought^  ex  cequo  et  bono,  to 
pay  over.  But  if  we  were  disposed  to  advance  the  action  up  to  those 
limits,  we  would  be  restrained  by  a  precedent  in  this  court,  which  is  bind- 
ing upon  us.  I  refer  to  the  case  of  Sergeant  and  Harris  v.  Stryker.*  The 
facts  in  that  case  were  these  :  The  sheriff  of  H.  had  offered  a  reward  for  the 
apprehension  of  a  prisoner  who  had  escaped  from  jail.  Stryker  arrested 
the  prisoner  and  lodged  him  in  jail.  Sergeant  and  Harris,  falsely  repre- 
senting to  the  sheriff  that  they  had  aii'ested  the  prisoner  and  were  entitled 
to  the  reward,  received  it  of  the  sheriff,  Stryker  then  sued  Sergeant  and 
Harris  for  the  money  so  received  by  them  of  the  sheriff,  as  money  received 
to  his  use.  This  court  held  that  the  action  would  not  lie.  The  ground 
was  that  there  was  not  between  the  parties  any  privity,  express  or  implied, 
whereon  to  found  the  action.  Chief  Justice  Hornblowkr,  in  delivering  the 
opinion  of  the  court,  cited  Williams  v,  Everett,  supra,  with  approval,  as  a 
case  decided  upon  great  consideration.  He  re-afiirmed  the  doctrine  of  that 
case,  that  privity  of  contract  was  neces&iry  to  the  action,  and  that  could 
arise  only  from  the  receipt  of  the  money  under  an  assent,  express  or  im- 
plied, to  hold  it  for  the  benefit  of  the  plaintiff.  That  assent,  he  said,  could 
not  be  implied  in  that  case  ;  **  for  the  defendants,  instead  of  receiving  the 
money  as  the  money  of  the  plaintiff  or  for  his  use,  claimed  and  received  it 
as  their  own,  and  wholly  deny  the  plaintiff's  right  to  it."  I  cannot  distin- 
guish the  case  just  cited  from  the  case  presented  by  this  exception.  There 
was,  at  the  trial,  evidence  both  ways,  and  we  cannot,  on  this  bill  of  excep- 
tions, consider  on  which  side  the  evidence  preponderated.  The  defendant 
was  entitled  to  the  instruction  that  the  action  was  not  maintainable  if,  in 
the  judgment  of  the  jury,  the  money  was  received  by  her  as  her  own  money, 
under  a  claim  of  right  to  it  and  without  any  assent  to  hold  it  for  the 
benefit  of  the  estate,  or  the  administrator,  when  an  administrator  should 
be  appointed. 

It  was  also  insisted  that  this  action  was  maintainable  against  the  defend- 

J  37  N.  Y.  882.  «  41  N.  Y.  450.  »  51  N.  Y.  674. 

«  54  N.  y.  655,  »  59  N.  Y.  275.  «  1  Harr.  464. 
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ant  as  an  executrix  de  ion  tort  But  it  will  be  observed  that  this  suit  is 
not  on  an  action  by  a  creditor  to  recover  of  the  defendant  as  executrix  in 
virtue  of  assets  of  the  deceased  in  her  hands,  nor  b  she  sued  as  executrix 
de  son  tort.  The  gravamen  of  the  action  is  money  had  and  received  to  and 
for  the  use  of  the  plaintiff  as  administrator  of  the  deceased,  and  the  ques- 
tion presented  by  the  record  is  whether  the  money  was  so  received  as  to 
create,  as  lietween  defendant  and  the  plaintiff,  that  privity  which  is  an 
essential  element  of  such  an  action. 
For  the  reason  above  given,  the  judgment  should  be  reversed. 


HANNAH  M.   BROWN,  Appellant,   v.   ADELBEET  BROWN. 

Respondent. 

Ik  the  Supreme  Court  of  New  Yore,  Mat  Term,  1886. 

[Reported  in  40  ffun,  418.] 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  in  Columbia 
County  upon  the  report  of  a  referee. 

This  case  came  before  the  General  Term  upon  the  judgment-roll  and 
without  the  evidence.     The  referee  reported  as  follows :  — 

"  First,  That  prior  to  and  on  and  for  some  time  after  August  27,  1877, 
the  plaintiff  and  defendant  lived  together  as  husband  and  wife  at  South 
Pownal,  Vermont 

*'  Second.  That  while  so  living  together  the  plaintiff  was  called  by  the 
defendant  Annie  Brown. 

"  Third,  That  on  the  27th  day  of  August,  1877,  the  defendant  deposited 
in  the  Hoosac  Savings  Bank  of  North  Adams,  in  the  State  of  Massachu- 
setts, $1000  to  the  credit  of  Annie  Brown,  but  with  the  understanding 
with  the  officers  of  the  bank,  that  the  sum  so  deposited  should  be  payable 
to  the  order  of  himself. 

**  Fourth.  That  shortly  thereafter  the  defendant  gave  to  the  plaintiff  the 
bank-book  issued  by  said  bank  and  representing  such  deposit,  with  intent 
to  transfer  and  assign  to  her  the  indebtedness  of  said  bank  on  account  of 
such  deposit,  and  all  control  over  the  same. 

'*  Fifth.  That  said  book  remained  in  the  possession  of  the  plaintiff,  and 
was  held  by  her  as  her  own  until  a  long  time  thereafter,  when  the  defend- 
ant took  the  same  from  the  plaintiff  by  force  and  against  her  will. 

**  Sixth,  That  the  plaintiff  and  defendant  thereupon  separated,  and  did 
not  afterwards  live  together  as  husband  and  wife. 

"  Seventh.  That  the  plaintiff  notified  the  officers  of  said  bank  that  she 
was  the  owner  of  said  book  and  the  moneys  represented  thereby,  and  de- 
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mauded  payment  of  the  same  to  herself,  which  was  refused,  whereupon  ahe 
forbade  payment  of  the  same  to  the  defendant. 

'^  Eighth,  That  afterwards  said  defendant  took  said  book  to  said  bank, 
and  surrendered  the  said  l)ook  and  drew  all  the  monevs  and  interest  due 
upon  the  account  represented  by  said  book,  amounting  in  the  a^regate  to 
(1077,  and  took  and  kept  the  same  to  his  own  use. 

**  As  a  conclusion  of  law  I  find  that  the  defendant  is  entitled  to  judgment 
for  his  costs  therein,  which  I  accordingly  direct." 

The  referee  also  found,  hi  response  to  requests  of  the  plaintiff :  That  the 
defendant  made  a  valid  gift  to  plaintiff  of  the  book  and  of  the  title  to  the 
money  represented  by  it.  That  the  bank,  upon  payment  to  defendant, 
retained  the  book.  The  referee  stated  in  his  opinion,  and  the  fact  is  im- 
plied in  the  referee's  findings  upon  other  requests  of  the  plaintiff,  that 
the  rules  of  the  bank  required  the  production  of  the  book  as  a  condition  of 
payment. 

W,  H,  Silvemail  for  the  appellant. 

H.  A,  Johnson  for  the  respondent. 

Landon,  J.  This  ca«e  was  decided  in  favor  of  the  defendant  by  the 
application  of  the  well-settled  rule,  that  where  two  rival  claimants  demand 
payment,  each  in  his  own  right,  of  the  debt  which  the  debtor  owes  to  one 
of  them  only,  if  the  debtor  pays  the  wrong  claimant,  the  debt  due  to  the 
rightful  creditor  is  not  thereby  affected,  and  he  acquit*es  no  title  to  recover 
the  money  of  the  party  who  wrongfully  claimed  and  received  it.  Patrick 
V.  Metcalf;^  Butterworth  v.  Gould.'  But  this  rule  rests  upon  the  basis 
that  the  wrongful  claimant  obtains  the  money  upon  his  own  independent 
claim;  that  in  using  his  own  he  does  not  prejudice  his  competitors  ;  that 
he  does  not  exercise  any  right  or  title  of  which  he  has  wrongfully  divested 
his  competitor ;  that  he  is  not  assuming  any  agency  for  him ;  that  he  is 
not  in  privity  with  him.  Carver  v.  Crequc ;  •  Peckham  v.  Van  Wagenen  ;  * 
Hathaway  v.  Town  of  Cincinnatus;*  Bradley  v.  Root.* 

Here  the  defendant  had  made  an  absolute  gift  of  the  bank-book,  and  of 
the  title  to  demand  and  receive  the  money  represented  by  it,  to  the  plain- 
tiff. When  the  defendant,  by  force  and  against  the  will  of  the  plaintiff, 
took  the  bank-book  from  her,  he  knew  that  he  had  no  title  to  it  or  the 
money  represented  by  it.  Whatever  claim  he  might  assert  to  the  money 
he  well  knew  rested  upon  his  fraud,  if  not  upon  his  crime.  But  he  thus 
obtained  the  physical  power  and  apparent  authority  to  represent  the 
plaintiff  in  the  presentation  of  the  book  to  the  bank,  and  by  the  act  of 
presenting  the  book  he  did  represent  that  whatever  title  or  authority  she  had 
in  the  matter  was  exercisible  by  him,  and  he  thus  obtained  the  money. 

He  can  take  no  advantage  from  his  own  wrong,  and  sinoe  he  could  not, 
in  the  absence  of  any  title  from  the  plaintiff,  lawfully,  as  against  her, 

»  87  N.  Y.  832.  «  41  N.  Y.  450.  •  48  N.  Y.  885. 

«  83  N.  Y.  40.  •  62  N.  Y.  484.  •  5  Paige,  632. 


CHAP.  VI.]  BROWN  f.   BROWN.  647 

obtain  the  money  except  as  her  agent,  he  may  not,  with  the  proceeds  in 
his  pocket,  deny  that  he  obtained  them  in  the  only  mauuer  in  which  he 
could  lawfully  obtain  them. 

It  is  probable  the  plaintiff  could  have  maintained  an  action  against  the 
bank,  since  the  bank  had  notice  of  her  rights.  But  it  was  open  to  the 
plaintiif  to  elect  to  adopt  the  acts  of  the  defendant  or  repudiate  them.  He 
shall  not  be  heard  to  plead  his  own  turpitude,  and  is  therefore  estopped 
to  deny  that  he  did  not  assume  to  act  as  the  agent  of  the  plaintiff.  She 
may  waive  the  tort,  adopt  his  acts,  and  compel  him  to  restore  their 
fruits. 

It  cotnes  to  the  same  result  if  we  regard  the  defendant  as  trustee  ex 
malefido.  He  knew  that  by  his  gift  the  book  and  the  money  it  repre- 
sented, and  the  rights  it  conferred,  were  the  plaintiff's.  He  took  the  book 
by  force,  exercised  her  rights,  and  obtained  the  money.  It  was  his  duty  to 
do  nothing  with  her  property  and  her  rights  for  his  own  advantage,  and 
he  is,  at  her  election,  her  trustee  ex  malefido  of  the  proceeds  of  his  acts  of 
usurpation.  He  held  the  proceeds  of  the  book  by  same  title  that  he  held 
the  book,  and  as  he  had  no  title  to  the  book  ho  had  none  to  its  proceeds, 
and  must  account  to  the  true  owner.     Comstock  v.  Hier.^ 

The  judgment  should  be  reversed,  new  trial  granted,  referee  discharged, 
costs  to  abide  event 

BooKEs,  J.,  concurred. 

Learned,  P.  J.  I  concur  in  this  result  on  the  ground  that  the  defend- 
ant, by  taking  away  plaintiff's  property  by  force,  committed  a  tort  (trespass 
or  trover)  for  which  he  became  liable.  He  remains  liable  still ;  and  the 
amount  collected  by  him,  being  the  amount  of  the  indebtedness  expressed 
in  the  book,  is  the  measure  of  the  damages  to  which  she  is  entitled. 

Judgment  reverted^  new  trial  granted^  costs  to  abide  event.  Referee  dis- 
charged* 

1  78  N.  y.  269. 
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Am  asterisk  indicates  that  the  reference  is  to  a  decision,  and  to  tlie  first  pa^e  of  the 
case.  Wlien  a  dictum  is  reterred  to,  the  reference  is  to  tlie  page  on  wliich  tlie  dictum 
iifoond. 


ACCOUNTS, 

recovery  of  money  paid  under  mistake  as  to,  I.  287*,  291*  298»,  300»,  302* 
308»  312»  317»,  329». 

ACTION,  RIGHT  OF, 

survival  of,  I.  29»,  30*,  35»  43»  65». 

AGENCY, 

recovery  for  goods  delivered  under  mistake  as  to  the  existence  of  an  agency, 

1. 190». 
recovery  of  money  lent  under  a  mistake  as  to  authority  of  defendant's  agent, 

I.  199*  202*,  204*  205*  209*. 
recovery  of  money  paid  under  mistake  as  to  authority  of  defendant's  agent, 

1. 183*. 
recovery  for  services  rendered  under  mistake  as  to  authority  of  defendant's 

agent,  1. 197*. 
when  chiim  of  plaintiff  against  agent  is  lost  by  agent's  payment  to  principal, 
1.460. 
▼hen  not,  I.  231*  268*  458*. 
riglit  of  agent  to  indemnity  from  principal,  II.  443*. 
recovery  of  money  paid  by  an  agent  on  an  illegal  contract,  II.  578*. 

APPRENTICE, 

recovery  of  fees  paid,  service  being  terminated  by  deatli,  I.  521*,  527*. 

dSSUMPSIT,  INDEBITATUS, 

more  extensive  remedy  tliau  debt,  II.  361*. 

lies  wherever  there  remains  only  a  money  debt  due  on  a  simple  contract,  II.  104, 

note  2*. 
See  Fjlauds,  Statute  of  ;  Rescission  ;  Seal  ;  Unperformed  Contract. 

BANKRUPTCY, 

right  of  party  paying  money  under  mistake,  against  estate,  I.  302*. 

to  assignee,  against  estate,  I.  287*. 
recovery  of  money  paid  to  secure  creditor's  consent  to  a  discharge,  11.  507*, 

514*. 
right  of  assignee  to  waive  tort,  and  sue  for  goods  sold  and  delivered,  II.  606*. 

BILL  OF  EXCHANGE.    See  Negotiable  Paper. 


650  INDEX. 

CARRIEB, 

right  of,  to  indemnity  for  money  expended  in  preservation  of  property,  11.  452*. 
liability  of,  to  refund  money  unlawfully  demanded  a:»  a  condition  of  carrying 

goods,  11.  540,  note*, 
liability  of,  to  refuud  money  unlawfully  demanded  as  a  condition  of  deHvexing 

goods,  11.  oU*. 

CHECK.    See  Negotiable  Paper. 

COMPULSION,  PAYMENT  UNDER.    See  Dueess;  Legal  Pbocess;  Statu- 
TOKY  Liability;  Taxes;  Usuay. 

CONSIDERATION,  FAILURE  OP, 

must  be  entire,  or  consideration  must  be  apportionable«  11.  61*,  78*,  79*, 
81»  95* 

CONSPIRACY, 

liability  of  conspirator  in  assumpsit  for  money  had  and  received  by  co-con« 
spirator,  11.  550*  631*  639*. 

CONTRACT.     See  Assumpsit;  Quasi-contract;  Rsscibsion;  Seal;  Usfer- 
PORMEO  Contract  ;  Work  and  Labor. 

CONTRIBUTION, 

right  to,  between  tenants  in  common,  IL  271*. 

between  wrongdoers,  11.  492»,  493*  494*  499*  508*. 

See  Surety. 


DAMAGES.    See  Recoi^ert. 

DISTRESS.    See  Legal  Process. 

DURESS, 

recovery  of  money  paid  to  prevent  injury  to  bosiness,  II.  550*  565* 
to  compound  a  felony,  II.  519*. 
to  get  possession  of  goods  wrongfuUy  held  under  a  claim  of  lien,  II.  536*, 

538*,  558*.      . 
to  get  possession  of  goods  wrongfully  withheld  by  pledgee,  II.  592*. 
on  unauthorized  demand  of  an  official,  11.  527*,  529*,  544*,  665*. 
to  release  property  from  an  unlawful  distress,  II.  523*,  532*^  541*. 
under  threat  of  unlawful  distress,  II.  526*. 
to  avoid  litigation,  II.  526*  561*. 
to  prevent  sale  of  property  under  a  power  of  attorney  contained  in  a 

mortgage,  II.  538*. 
to  secure  transfer  of  stock,  11.  548*. 

See  Bankruptcy  ;  Carrier  ;  Legal  Process  ;  Taxes  ;  Usury. 


EQUITY, 

jurisdiction  of,  in  case  of  money  paid  under  mistake,  I.  302*,  303,  note  1*. 

EXECUTOR, 

liability  of,  to  refund  money  received  on  a  sale  of  property  to  which  he  had  no 
title,  L  337*  379*  390*. 
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FELONY, 

recovery  of  money  paid  to  compound,  II.  519*. 

FOREIGN  LAW, 

wliat  the  foreign  law  is,  is  a  question  of  fact,  1. 123*. 

FORGERY.    See  Negotiable  Paper. 

FRAUD, 

recovery  of  money  obtained  by,  II.  624*,  641*. 

right  of  plaintiff  to  disaffirm  contract  of  sale  obtained  by,  and  to  sue  for  goods 

sold  and  delivered,  II.  583*  588»,  689»  590,  note  1*  606*  637». 
right  of  pbiintiff  to  disaffirm  contract  obtained  by,  and  to  sue  for  work  and 

labor,  II.  604*. 
when  party  rescinding  because  of  fraud  must  make  restitution,  II.  596,  note  1*. 
loss  of  right  to  disaffirm,  11.  593*,  604*. 

FRAUDS,  STATUTE  OF. 

recovery  of  money  paid,  defendant  relying  on  Statute,  I.  432,  484*,  485*, 

489*. 

for  goods  sold,  defendant  relying  on  Statute,  I.  491*. 

for  work  and  labor,  defendant  relying  on  Statute,  T.  483*,  500*. 

effect  of  defendant's  offer  to  return  goods,  on  plaintiff's  right  to  sue  for  goods 

sold  and  delivered,  I.  491*. 

recovery  of  money  paid,  plaintiff  relying  on  Statute,  11.  237*,  247*. 

for  goods  sold,  plaintiff  relying  on  Statute,  II.  254*. 

for  work  and  labor,  plaintiff  relying  on  Statute,  II.  243*,  251*  255*  308. 

See  Improvements. 
FREIGHT. 

recovery  of  freight  paid  in  advance,  voyage  not  being  completed,  I.  615*,  537*, 

541,  note  1. 
recovery  of  freiglit  pro  rata  iiineru,  completion  of  voyage  being  impossible,  U. 

178*  190*  195*,  198*. 

HONOR,  OBLIGATION  OF, 

no  recovery  of  money  paid  on  account  of,  I.  73*,  413* ;  II.  367. 

HUSBAND  AND  WIFE, 

recovery  of  money  lent  by  wife  to  husband,  II.  356*.  358,  note  1. 
right  of  one  rendering  services  in  the  mistaken  belief  that  she  is  defendant's 
wife,  to  sue  for  work  and  labor,  II.  358*. 

See  Married  Woman. 

ILLEGALITY, 

recovery  of  money  paid  in  performance  of  an  illegal  contract,  I.  79*;  II.  604*, 

505*,  507*. 
payment  induced  by  fraud  of  defendant,  II.  624*. 
recovery  of  money  paid,  defendant  refusing  to  perform  contract  because  of 

iUegality,  II.  1*   5*   43,  notes  1  and  2,  51*. 
recovery  of  money  paid  by  plaintiff's  agent  on  an  illegal  contract,  II.  578*. 
effect  of  plaintifTs  knowledge  of  proposed  illegal  use  of  subject-matter  of 

contract,  II.  35,  note  1*. 
effect  of  plaintiff's  facilitating  the  doing  of  the  illegal  act,  II.  35,  note  1*. 
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ILLEGALITY,  —  eoMtUned. 

right  to  rescind  because  of  illegality,  II.  43,  note  3*. 

effect  of  plaintilTs  igiiorauoe  of  fact  oa  which  illegality  depends,  II.  5*,  7*. 

See  In  Pahi  Djelicto,  etc. ;  Sunday  Laws  ;  Ultjia  Yi&bs.  * 

IMPOSSIBILITY, 

recovery  of  money  paid  under  a  contract  impossible  of  performance  as  to  de- 
fendant,!. 615»,  520*  621*  523*  627*  532»  537*  541,  note  1. 

recovery  of  money  paid  under  a  contract  impossible  of  performance  as  to  plain* 
tiff,  II.  230* 

recovery  of  freight  pro  rata  UtMeru,  completion  of  voyage  being  impossible,  IL 
178»,  190»  195*,  198* 

recovery  for  work  and  labor,  performance  by  plaintiff  being  impossible  because 
of  the  destruction  of  the  subject-matter,  II.  182»  188*  192*  213»  218* 
224*,  229*. 

recovery  for  work  and  labor,  performance  of  contract  being  impossible  becanse 
of  the  death  of  one  of  the  parties  to  the  contract,  II.  185*,  219*. 

recovery  for  work  and  labor,  work  being  stopped  by  State,  II.  215*. 

IMPROVEMENTS, 

recovery  for  improvements  made  as  a  consideration  for  an  oral  promise  of  de- 
fendant to  convey  land,  defendant  refusing  to  convey,  I.  494*. 
recovery  for  improvements  made  by  plaintiff  in  possession,  uiider  an  oral  con- 
tract of  purehose,  defendant  refusing  to  convey,  I.  499;  II.  286*,  290*,  297*, 
319 ;  plaintiff  refusing  to  accept  conveyance,  II.  30 S,  309*,  310*. 
recovery  for  improvements  made  under  a  mistake  as  to  title,  I.  96*;  II.  291*, 
800*  311*  327*,  330*. 

See  Rkcoveey. 
INDEMNITY. 

party  taking,  cannot  plead  payment  over,  II.  592. 

See  Agency  ;  Statutory  Liability. 
INFANT, 

liability  in  indebUatnt  attnumpHty  tort  being  waived,  II.  580*,  628. 

IN  PARI  DELICTO,  POTIOR  EST  CONDITIO  DEFENDENHS, 

when  maxim  applicable,  I.  79* ;  IL  I*  2*  7*,  9*  43,  notes  I,  2,  and  3,  51* 

504*  505*  507*.  513,  579. 
test  for  determining  whether  one  is  %m  pari  delicto,  I.  579;  II.  53,  note  1*, 
507*  509,  note  1*  611*  514*. 

INSURANCE, 

recovery  of  preminm  paid  under  a  mistake  as  to  title,  1. 182*,  188*. 

premium  pnid  under  a  policy  voidable  because  of  iunooent  mbreprescnta- 

tion,  L  187*. 
premium  paid  under  a  policy  voidable  because  of  fraud,  I.  ISS ;  II.  596, 

note  1*. 
premium  paid,  policy  being  forfeited  for  non-payment  of  premiums,  IL 

230*. 
money  paid  in  ignorance  of  n  breach  of  condition,  I.  273*. 
money  paid  in  ignorance  of  other  insurance,  I.  289*. 

INTEREST,  ^  ^       ^ 

recovery  of,  II.  285*. 
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JUDGMENT, 

liability  on,  not  a  liability  in  contract,  I.  23*. 

when  judgment  against  a  tort-feasor  bars  an  action  for  money  bad  and  reoeivedt 
n.  674»,  613». 

See  Legal  Pbocess. 


LANDLORD  AND  TENANT. 

right  of  tenant  who  has  been  ejected  and  who  has  paid  mesne  profits,  to  re- 
cover money  paid  as  rent,  II.  525,  note  1*. 

LAW, 

distinction  between,  and  fact,  I.  103, 123*,  162. 

mistake  and  ignorance  of  biw,  I.  153*,  157,  note  1*. 
no  distinction  taken  originally  between  mistake  of  law  and  fact,  I.  69,  70*,  71*, 

72,  73*  74,  75*. 
relief  at  law  because  of  mistake  of  law,  I.  77*,  79,  84,  87, 118,  144, 144,  note  1* 

145*  153*. 
relief  in  equity  because  of  mistake  of  law,  I.  94,  95*,  100,  103,  note  2,  108, 

111,  note  2,  175. 
money  paid  under  mistake  of  law  to  an  officer  of  court  can  be  recovered,  I. 

106*  109*. 
effect  of  misrepresentation  of  law,  I.  72,  96*,  100,  not*  3*. 
what  is  iiiisrepresentatioii  of  law,  104,  note, 
right  to  set  off  money  paid  under  mistake  of  law,  I.  88*,  167*. 

LEGAL  PROCESS, 

recovery  from  defendant  of  money  paid  in  extinguishment  of  a  debt  of  defen- 
dant for  which  plaiutirs  goods' were  distrained,  II.  339*,  391*  394*,  398, 
399. 
recovery  of  money  paid  on  a  judgment  obtained  because  of  want  of  jurisdiction 
in  court  to  try  question  raised  by  defendant's  plea,  IL  301*. 
in  an  action,  court  having  jurisdiction  to  try  all  questions  raised,   IL 

368*  370. 
to  release  one's  pei'son  or  property  from  detention  under  a  writ  pro- 
cared  by  plaintiff  under  color  of  law,   to  extort  money,   IL   371*, 
385*. 
nnder  a  judgment,  subsequently  reversed,  IL  377*,  379*,  383*  386*. 
under  an  execution  calling  for  the  face  of  a  judgment,  judgment  having 

been  paid  in  part,  II.  375*. 
in  extinguishment  of  defendant's  debt  to  release  property  from  attachment, 
II.  402*. 
recovery  from  defendant,  plaintiff's  goods  having  been  sold  under  an  execution 

running  against  defendant,  II.  396*. 
recovery  of  money  paid  to  release  goods  uulawfully  seized  by  an  officer,  II. 
400*   408*. 
for  taxes  illegally  assessed,  II.  406*    414*    418*    421*,  426*    429* 
436*. 

LIMITATIONS,  STATUTE  OP, 

no  recovery  of  money  paid  on  a  claim  barred  by,  I.  414 ;  II.  367. 
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MARRIED  WOMAN, 

liability  of,  in  count  for  money  had  and  received,  II.  635. 

See  HusBAKD  asd  Wipe. 
MISTAKE, 

money  paid  under,  is  recovered  because  of  faQure  of  oonsideration,  I.  223,  S33« 

252,  272,  303,  363,  389.  437,  442. 
recovery  at  law  of  money  paid  under,  is  on  equitable  grounds,  I.  85, 134, 149, 

239,  442,  447,  477. 
mistake  must  have  induced  payment,  I.  297,  300. 
payment  must  not  have  been  made  after  investigation  with  a  view  to  settling  a 

disputed  claim,  I.  297,  434*. 
distinction  between  mistake  and  inability  to  prove  a  fact,  1. 77,  note  1*,  434,  note  3*. 
right  of  a  volunteer  paying  money  under  a  mistake,  I.  305,  307. 
when  party  receiving  may  be  treated  as  a  trustee,  I.  302*. 
defendant  must  be  unjustly  enriched,  I.  73*  83,  87,  123»,  214,  298,  307,  403*, 

405»,  407*  411*  414,  419. 
enrichment  must  be  at  phiiutiff's  expense,  I.  329*,  415*. 
when  demand  must  be  made  before  brbiging  action,  I.  323,  416*  424*,  426*. 
effect  of  an  irrevocable  change  of  position  by  defendant,  I.  81,  87,  216,  219, 

270*  815,  451*  454,  454*  458*  432*  463*  475,  479. 
burden  of  showing  such  change,  I.  216,  283*,  473*. 
effect  of  plaintiff's  negligence  in  making  mistake,  I.  276,  297,  315,  317*,  334^ 

428*  430*  433,  463*. 
defence  of  purchase  for  value,  I.  327,  435*  442,  446,  449. 

See  Accounts;  Agency;  Impbovements;  Law;  Negotiable  Paper;  Recotebt; 

Sales;  Work  and  Labor. 

MONEY  HAD  AND  RECEIVED, 

what  is  money,  I.  435*  451*;  II.  93,  note  1*. 

an  equitable  action,  I.  85,  134,  149,  477;  H.  367,  579. 

MORAL  OBLIGATION, 

extinguishment  of,  not  a  ground  for  a  compensation,  II.  264*. 


NEGOTIABLE  PAPER, 
a.  Bills  of  Exchange, 
recovery  of  money  paid  in  purchase  of,  void  for  want  of  stamp,  I.  401*. 
by  acceptor  under  mistake  as  to  a  collateral  fact,  I.  326. 
by  drawee  or  acceptor,  bill  forged  as  to  drawcr*s  signature,  I.  212*,  214*, 

224*  246*,  256*. 
by  drawee  or  acceptor,  bill  forged  as  to  amount,  I.  237»  476*. 
by  drawee  or  acceptor,  bill  forged  as  to  payee's  indorsement,  T.  231*,  236*, 
by  drawee  or  acceptor,  bill  genuine,  but  bill  of  lading  given  as  security,  a 
forgery,  I.  226*  249*. 
recovery  by  party  paying  for  honor  of  indorser  or  drawer,  indorsement  or  draw- 
ing being  a  forgery,  I.  220«»,  239*. 
recovery  of  money  paid  in  purchase  of  a  forged  bill,  I.  363*,  393*,  399*. 
effect  of  drawer's  being  estopped  from  denying  the  genuineness  of  bill,  on  plain- 
tiff's  right  to  recover,  I.  399*. 
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NEGOTIABLE  PAPER,  —  co«/««»frf. 
6,  Checkt. 
recovery  of  money  paid  by  drawee,  under  mistake  as  to  drawer's  account,  L 

808*  312*  317*,  329* 
recovery  of  money  paid  by  drawee  on  a  forged  indorsement,  I.  270*. 
c,  FromUtorjf  Note*. 
recovery  of  money  paid  by  one  as  maker  of  a  note,  his  name  being  forged,  L 
264*  269,  note  2*. 
by  maker,  on  a  forged  indorsement,  I.  260*. 
by  iudorser,  supposing  note  to  liave  been  duly  presented,  I.  285*. 

PATENT, 

no  recovery  of  money  paid  under  a  license,  patent  being  void  for  want  of  novelty, 

1.  185*. 

PILOT, 

riglit  of,  under  statute,  to  half  pQotage  fees  not  a  contractual  right,  I.  8. 

PROTEST, 

effect  of,  II.  421*  561*. 
when  unnecessary,  II.  565*. 

QUANTUM  MERUIT.     See  Frauds,  Statute  op;  Unperformed  Contract; 
Work  and  Labor. 

QUASI-CONTRACT, 

distinction  between,  and  contract,  1. 1*,  2*,  4*,  8,  10*  14,  note  2, 17*,  21,  note 

2,  23*. 

distinction  between,  and  tort,  I.  29*,  33,  34,  35*  37*f  63. 

RECOVERY,  MEASURE  OF, 

In  an  action  to  recover  money  paid  under  mistake,  I.  270*,  329*. 

money  paid  under  a  contract,  defendant  refusing  to  perform,  II.  61*,  130, 

366,  367. 
for  work  and  labor,  defendant  refusing  to  perform  contract,  II.  113*,  116*. 
for  work  and  labor,  plaintiff  in  default  as  to  contract,  II.  153*,  157*.  173*. 
for  work  and  hibor,  performance  of  contractor  prevented  by  State,  II.  215*. 
for  land  sold  and  conveyed,  defendant  relying  on  Statute  of  Frauds,  I.  503*, 

609*. 
for  improvements  made  under  mistake  as  to  title,  II.  811*,  327*,  330*. 
for  improvements,  defendant  refusing  to  perform  oral  contract  to  convey, 

II.  297*,  305*  309*. 
by  surety  against  co-surety,  II.  467*,  479*  483* 

RESCISSION, 

distinction  between,  and  abandonment  of  a  contract,  II.  102,  note  1. 

right  of  plaintiff  to  treat  as  rescinded  a  contract  abandoned  by  defenaant,  II. 

102,  107,  110,  115,  129. 
liability  of  a  defendant  for  benefits  received  under  a  contract  mutually  rescinded 

subsequent  to  the  receipt  of  benefits,  II.  130,  note  12*,  284*.    See  Ukpek- 

fORMED  Contract. 
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SALES, 

recovery  of  money  paid  under  mistake  as  to  title  at  a  judicial  sale,  1. 179*, 
title  of  vendor  of  a  leasehold,  1. 337*. 
title  of  trustee  selliug  real  estute,  I.  338*. 
title  of  executor  selliug  an  equity  of  redemption,  I.  879*. 
title  of  party  selling  pawned  goods  at  an  auction,  I.  347*. 
title  of  party  selliug  over  the  couuter,  I.  368*. 
the  existence  of  au  annuity,  1.  356*,  392*. 
the  validity  of  a  boud,  I.  344*. 
the  genuineness  of  a  mortgage,  I.  390*. 
the  existence  of  an  estate  by  way  of  remaiuder,  1.  397*. 

See  Negotiable  Paper. 

SEAL,  CONTRACT  UNDER, 

recovery  of  money  paid,  defendant  failing  to  perform,  II.  Ill*,  129*. 

for  goods  sold,  defendant  failing  to  perform,  II.  73*,  77,  note  1*,  126*. 

STATUTE  OF  FRAUDS.    Sec  Frauds,  Statotb  op. 

STATUTORY  LIABILITY, 

not  a  contractual  liability,  I.  8,  27*. 

right  of  one,  upon  whom  liability  is  imposed,  to  sue  for  money  paid,  11.  436*, 
441*,  443*. 

SUNDAY  LAWS, 

right  to  recover  for  goods  sold  in  violation  of,  II.  9*,  59*. 

SURETY, 

nature  of  right,  against  co-surety,  for  contribution,  II.  458*,  469,  476. 

right  recognized  at  law,  II.  466,  479*. 

when  right  arises,  II.  473*  478*  489. 

relation  between  plaintiff  and  defendant  must  be  that  of  co-sureties,  11.  46G*, 

468*. 
right  to  disregard  form  of  obligation  in  determining  this  question,  II.  458*, 

487*,  488,  note  1*. 
if  surety  indebted  to  principal  in  an  amount  equal  to  amount  paid,  no  daim 

against  co-surety,  II.  481*.    See  Recovery. 
right  of,  against  principal  debtor,  for  money  paid,  II.  457*,  461*. 

TAXES, 

recovery  of  money  paid  under  mistake  as  to  an  assessment's  having  been  made, 

I.  283*. 

recovery  against  one,  whose  taxes  plaintiff  has  paid  under  mistake  as  to  title, 

II.  323*,  326,  note  2*  327*. 

recovery  of  money  paid  under  an  illegal  assessment  of  taxes,  II.  406*,  414*, 
418*  421*  426*  429*,  432*. 

TORT.  WAIVER  OF, 

meaning  of  phrase,  I.  53 ;  II.  359,  600. 

right  only  exists  where  the  defendant  is  enriched,  I.  34,  35*,  37*,  54*,  C3*; 

II.  611*,  631*,  639* 
what  amounts  to  an  election  to  sue  in  tort  or  assumpsit,  II.  577,  and  note  3*, 

628*  630,  note  6*. 
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TORT,  WAIVER  OF,  ^  eontijuted, 

right  of  plaintiff  to  recover  monev  collected  by  defendant  in  his  own  right,  from 
plaintirs  debtor,  II.  593*  609*  641*  645*- 
to  recover  money  collected  by  defendant  professing  to  act  as  plaintiff's 

agent,  II.  574»,  504,  596» 
to  recover  money  collected  by  defendant  professing  to  act  for  plaintiff  and 
another,  II.  620» 
recovery  of  fees  collected  by  usurper  of  an  office,  II.  673*  674,  note  1*. 
recovery  for  work  and  labor  of  servant  enticed  away  by  defendant,  II.  581* 

584*  628*. 
liability  of  one  converting  goods  for  goods  sold  and  delivered,  II.  606*,  607,  note  1. 
for  money  had  and  received,  he  having  sold  the  goods  and  received  money 
therefor,  II.  590*  591*. 

See  CoMSPiBACY ;  Fraud  ;  Judgmckt  ;  Taissfasseb. 
TRESPASSER, 

liability  of,  for  use  and  occupation,  II.  593*  608* 


ULTRA  FIRES, 

right  of  party  lending  money  to  corporation,  II.  11*  «0*,  23*  30*  51*. 
right  of  a  party  to  recover  for  work  aud  labor,  II.  55*. 

right  of  party  paying  mouey  ou  a  contract,  corporation  pleading  ttUra  vires, 
II.  56. 

UNPERFORMED  CONTRACT, 

(a)  DefendaAt  failing  to  perform  contract. 
recovery  of  money  paid  under,  11.  61*  62*  67*,  11*,  89*  129*. 
right  to  sue  for  goods  sold  and  delivered,  defendant  failing  to  give  a  bill  or  note, 

as  provided  by  contract  of  sale,  IL  69»,  71,  note  1*  86,  108*. 
defendant  in  default  as  to  contract  of  barter,  II.  85*  86,  note  1*. 
recovery  for  work  and  labor,  II.  83*,  104*  113*. 

right  to  sue  m  indebitatus  assumpsit,  suit  having  been  brought  in  special 
assumpsit,  II.  77*,  101*. 
{b)  Plaintiff  failing  to  perform  conditions  of  contract. 
recovery  of  money  paid,  II.  145*  175*. 

for  goods  sold  and  delivered,  IL  132*  133*  135*  136,  137*  165*  169*. 
for  work  and  labor,  II.  131*  138*  139*  146*  148*  153*  157*  173* 
effect  of  retention  of  personalty  by  defendant,  II.  133*,  136,  137*. 
effect  of  enjoyment  by  defendant  of  property  annexed  to  realtv.  II  131*.  139* 
218* 

See  Recovery  ;  Rescission. 
USURY, 

recovery  of  money  paid  under  a  usurious  contract,  11.  367.  504*  505*.  510 
517*  '         .         >       . 


VOLUNTEER, 

one  rendering  services  without  expectation  of  payment  at  time  when  service  is 

rendered  cannot  recover  for  work  and  labor,  IL  342*  345,  349*  353». 
burden  of  proof,  as  to  intention,  IL  343*  346*  349*. 
VOL.  II.  — 42 
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VOLUNTEER,  —  continued. 

recovery  of  money  paid  by,  withoat  the  reqnest  of  defendant,  II.  260^  271*, 

313*! 
recovery  of  money  paid  by,  against  wishes  of  defendant,  11.  259* 
for  goods  delivered  without  request,  II.  268*. 
for  goods  delivered  against  wishes  of  defendant,  II.  278*. 
for  work  and  labor,  furnished  without  request,  II.  265*  276*  281*  336*. 
right  of  volunteer  to  compensation  for  services  rendered  uuder  mistake  as  to 

title,  II.  283*  300*,  319*. 
right  of  oue  paying  mortgage  under  mistake  as  to  title,  II.  313*. 

WORK  AND  LABOR, 

right  of  one  lo  recover  compeusation,  who  rendered  service  supposing  that  he 

was  a  slave,  II.  342*,  343,  note  1*. 
under  a  mistake  as  to  contract  price,  II.  330*. 

right  of  party  dismissed  from  service  without  suflBcieut  notice,  II.  87*« 
See  Improvements  ;  Recovert  ;  Rescission  ;  Unperformeo  Contract  ; 

Volunteer. 

WRONG-DOERS.    See  Contribution  ;  Tort,  Waivor  of. 


THE   END. 
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